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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge» Providence, R. T. 

Hon. WILLIAM L. PUTNAM, Circuit Judgé Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Riode Isiand Providence, E. I. 

SECOND CIRCUIT 

Hon. CHAULES B. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VBCHTBN VEBDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYBR, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buflalo, N. Y. 

Hon. JAMES L. MARTIN. District Judge, Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia', Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Ellzabeth. N. J. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvanla Philadelphia, Pa. 

Hon. J. WHITAKBR THOMPSON, District Judge, B. Pennsylvanla Philadelphia, Pa. 

Hon. CHAS. B. WITMBR; District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

1 Resigned February 7, 1913. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFir, Circuit Judge= Clarltsburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Aslieville, N. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md, 

Elon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, E. and W. D. S. CCharieston, S. C. 

[ion. BDMUND WADDILL, Jr., District Judge, B. D. 'Virginia Richmond, Va. 

Mon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lyncliburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phiiippi, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMTCK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge New Orléans, La. 

Hon. THOMAS G. JONES, District Judge, N. and M..D. Alabama Montgomery, Ala. 

Hon. WM. I. GRDBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Plorlda Pensacola, Fia. 

Hon. JOHN M. CHENEY, District Judge, S. D. Plorida' Jacksonville, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Fiorida* Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUPUS B. FOSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tel. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOH.^ W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Raplds, Mich. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Raplds, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Loulsville, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, E. Michigan Détroit, Mich. 

lion. CLARBNCE W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohlo. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio ,...Columbus, Ohio. 

Hon. EDWARD T. SA.NFORD, District Judge, B. and M. D. Tennessee.... Knoxville, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphia, Tenn. 

"Resigned March 31, 1913. 

= Recess appointment expired March 4, 1913. 

' Recess appointment, March 26, 1913, to succeed John M. Cheney. 
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SEVENTH CIRCUIT 

Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit .Tuflge Goshen, Ind. 

Hon, WILLIAM H. SEAMAN. Circuit Judge Slieboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indlana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, B. D. Wiscousin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolls, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, Districf Judge, W. D. Missouri. .Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. Oklahoma Muskogee, OkL 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portla'nd, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal 

Hon. RICHARD E. SLOAN, District Judge, Arizona ■. Phœnix, Ariz. 

Hon. OLIN WELLBORN, District Judge, S. D. Calitornla Los Angeles, Cal. 

Hon. WM. C. VAN PLEET, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte', Mont 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington ....Spokane, Wash. 

Hon. BDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. C1.INT0N W. HOWARD, District Judge, W. D. Washington Bellingham, Waab. 
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COMMERCE COURT 

Hon. MARTIN A. KNAPP, Presidlng Judge Washington, D. C. 

Hon. WILLIAM H. HUNT, Associate Judge Washington, D. C. 

Hon. JOHN B. CARLAND, Associate Judge Washington, D. C. 

Hon. JULIAN W. MACK, Associate Judge Washington, D. C. 
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CASEY T. BARBER ASPHALT PAVING CO. 

(Circuit Court of Appeals, Xinth Circuit. February 3, 1913.) 

No. 2,161. 

Master and Servant (§ 121*)— Injuries to Servant — Employées" Liability 

ACT SAfEGUARDINO AÎACHINERY — "FACTORY" "MiLL." 

Macllinery consisting of a mixer, grinder, heater, relis, and elerators 
for lioisting materials, ail operated by a large gasoline engine, and as- 
sembled on a flat car used in preparing tlie niachinery for street paving, 
and moved from place to place on ordinary railroad tracks according to 
exigencies of défendant'» paving business, was a "factory" or '■mill" 
witliin Wash. Factory Act March 6, 190-Ô (Lavvs 1905, c. 84), as amended 
by Wash. Lavrs 1907 (Laws 1907, c. 205), requiring every person, flrm, 
or c-orporation operating a factory, niill, or workshop where niachinery 
is used to provide safeguards for ail shafting, gears, etc. ; the word 
"factory" being deemed to inelude any premises v>here steam, water, or 
other mechanical power Is used in the aid of any mauufacturing pro- 
cess without référence to whether It is inclosed in a building, the word 
"inlll" belng also deflned as a comnion naine for varions machines which 
produce a manufactured product, or change the form of raw material 
by continuons répétition of some action, etc. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
228-231; Dec. Dig. § 121.» 

For other définitions, see Words and Phrases, vol. 3, pp. 2642, 2643; 
vol. 5, pp. 4506-4.508.] 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Action by E. L,. Casey âgainst the Barber Asphalt Paving Corn- 
pany. A judgment (192 Fed. 432) for défendant non obstante was en- 
tered, and plaintiff brings error. Reversed and remanded, leaving 
judgment for plaintifï on the verdict in full force. 

The plaintiff in error brought this action in the court below to recover 
damages for Personal injuries, alleging in hls complaint, among other thiugs, 
that on the 6th day of August, 1909, the défendant to the action was operat- 
ing a certain mill, factory, and workshop in the city of Walla Walla, Wash., 
in the mixing, grindlng, and manufacturlng of asphalt paving, the plaintiff 
being one of its employés; that prtoi- to and at the time mentioned the de- 

•For other cases see same topio & 5 numbek In Dec. & Am. Digs. 1907 to date; & Rep'r Indexes 
202 F.— 1 
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fendant negligently and in violation o( its duty to the plalntlfï and to its 
other employés, and in violation of the laws of the state of AVashingtou, 
caused and i)ermitted a certain revolving shaft aud coupling «hich was a 
part of the maehinery of the said niill, factory, aud workshop to be left uu- 
guarded and in such a condition that the said employés, including the plain- 
tiff, were eonstantly liable to corne in contact with the shaft and coupling 
while in the performance of thelr dutles, and negligently t'ailed to provide 
reasonable or any safeguards against damage to them, although such pro- 
tection could hâve been effectively given with ail due regard to the ordinary 
use of the maehinery ; that the défendant negligently left the said maehinery, 
shaft, and coupling in a détective and dangerous condition, with a certain 
cotter pin unnecessarlly and dangerously projecting therefrom in such a posi- 
tion as to be likely to catch and injure the employés ; that by reason of such 
négligence the plaintiff, on the day mentioued, while in the performance of 
his duty in and about the said mill, factory, and workshop, was eaught by 
the said projecting pin and greatly injured. 

The answer of the défendant put in issue the allégations of négligence, 
and set up as affirmative défenses carelessness of the plaintiff, aud that the 
latter assumed as a part of his employment the risks and dangers incident 
thereto. 

The évidence showed that the défendant corporation was engagea in the 
business of laying asphalt pavement in streets and roads, and that in the 
prosecution of its business it maintaiïied and operated certain maehinery for 
the purpose of grinding, mixing, heatlng, and preparing the crushed rock, 
sand, cément, and asphalt ont of which the pavement is made; that the 
maeliinery, except the elevators, was assembled on a car about 60 feet long 
and about the width of an ordinary flat car, and consisted of a mixer and 
grinder, a heater, rolls, and elevators for hoisting the materials, ail of which 
were operated by a large gasollne englue. There was also, according to the 
plaintifC's testimony, a platform on each side of the car, one of which plat- 
forms was for the employés to walk on in and about thelr work, and the 
other was for use in and about the handllng of the wagons. According to 
the évidence, the car is moved by the défendant as its business requires on 
ordinary railroad tracks, and is conveyed to the particular point desired by 
means of a side track constructed from the main track, and the temporary 
track is then removed, and is replaced when the défendant désires to remove 
the plant to some other point. The maehinery in the center of the car is 
not covered, but there is a tin roof over the vats and rolls. In addition to 
the car and its contents, and the platforms and elevators, there were, ac- 
cording to the testimony of the plaintiff, two sheds, built in connection with 
the plant, for the storage of tools and oil, and also a small office for the 
Company in which a téléphone was placed. Six or eight men were enga»;ed 
in the opération of the plant at the time of the plaintiff's Injury. Several 
photographs of the plant were introduced in évidence, and, as indicatlng îts 
extent and method of opération, we extract briefly from the plaintiff's tes- 
timony : 

"I now hâve in my hand Plaintiff's Exhibit 4. The crushed rock and sand 
was taken in at this end from the left end of the machine, as shown by the 
picture. 

"Q. How was it taken in? A. It was taken in by this chain of buckets 
or cups, and was carried up into the rolls, the two large rolls on the left end 
of the machine, and there heated. 

"Q. Where was it taken from? A. From the ground. 

"Q. Was there a hopper there? A. Yes ; there was a hopper there to place 
the material so the chain of buckets would catch it and carry it into the 
machine. 

"Q. Go ahead. A. It was taken into the rolls and heated and about the 
center of the machine it was carried into the elevator there that you see 
iiear the smokestack. Then the asphalt was brought to the right side of 
this picture looking at it this way, and was put into a large vat tliere. This 
little derrick between hère and the smokestack was to pull up the asphalt 
from the ground in barrels and put it in the vat. When in the vat they 
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were heated and transmitted to the eenter of the plant in the vicinlty of 
this elevator, where the mixer or grinder was, where the asphalt and sand 
or the asphalt and crushed rock, as the case might be, were ground and mixed 
together thoroughly. After that the material was transferred into the wagons 
to be hauled to the streets. 

"Q. How was it put into the wagons? A. There was an elevator there 
that, when the vat was fuU and thoroughly mixed, the elevator would turu 
over and the bottom of the box would open and drop it into the wagons. 

"Q. Now, how much of this material would be ground through there in a 
day about approximately? A. I do not reniember the nuniber of loads. If 
my recollection serves me right, I believe they made a wagou load of that 
material in séven minutes. I niay be a little off one way or the other. 

"Q. Was it operated ail day? A. Yes, sir; it was started up, and, if worls- 
ing properly, was worked ail day. It was never shut down for uoou, but 
wôrKéd on untll night." 

Upon the conclusion of the plaintifC's évidence, the défendant moved for a 
nonsuit, which was denied by the court, and upon the conclusion of ail of the 
évidence the défendant requested an instruction to the jury directing a ver- 
dict In: its favor, which motion was also denied by the court. 

The verdict of the jury was in favor of the plalntlfE for the aniount sued 
for— $7,500— and costs. 

Subseguently, on motion of the défendant, the court below entered judg- 
ment in 'its favor notwithstanding the verdict, and the case is brought hère 
by the plaintifE by writ of error. 

J. G. Thomas and W. A. Toner, both of Walla Walla, Wash., and 
Bennett & Sinnott, of The Dalles, Or., for plaintiff in error. ^ 

Post, Avery & Higgins, F. T. Post, and A. G. Avery, ail of Spokane, 
Wash., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). An act of 
the Législature of the state of Washington approved March 6, 1905 
(Laws 1905, c. 84), as amended by an act passed in 1907 (Laws 1907, 
c. 205), provides; 

"That any porson, flnn, corporation, or association, operating a factory, 
mil), or workshop where maehlnery is used. sliaU provide and maintain in 
use * * * reasonable safe-guards for ail vats, pans, trinuuers, cut-off, 
gang edger, and other saws, planers, cogs, geariugs, belting, shafting, coupling, 
set screws, live rollers, conveyors, niangles in lauudries and machinery of 
other or similar description, wliieh it is practicable to guard, and which can 
be efl'ectively guarded witli due regard to the ordinary use of such machinery 
and appliaiiees, and the dangers to employés theretrom, and with wliich the 
employés of any such factory, mill, or workshop are liable to corne in con- 
tact while in the performance of their duties. * » * " 

Section 2 of the act of 1905 provides that: 

"Kvery factory, mill, or workshop where machinery is used and manual 
labor exercised by the way of trade for purposes of gain, withiu an enclosed 
room * * * . sliall be provided in each workroom thereof with good and 
suffieient ventilation," etc. 

Section 3 of the act of 1905 provides that: 

"The openings of ail hoistways, hatchways, elevators, and well-holes and 
stairways in factoiies, mills, workshops, storehouses, warerooms, or stores, 
shall be protected where practicable by good and suflicient trapdoors, hatches, 
fences, gâtes, or other safegiiards," etc. 
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Section 4 of the act o£ 1905, as amended by section 2 of the act 
of 1907, provides that it shall be the duty of the Comtnissioner of 
Labor, annually and f rom time to time, to examine ail factories, mills, 
workshops, warehouses, warerooms, stores and buildings, and machin- 
ery and appliances therein contained to which the provisions of the 
act are applicable. 

Section 5 of the act of 1905, as amended by section 3 of the act 
of 1907, provides that: 

"Any person, lirm, corporation, or association carrying on business to 
which the provisions of this act are applicable, sliall hâve the right to maUe 
written request to said Coiuiiiissioner of Labor to inspect any factory, nilU or 
workshop, and the machinery therein used, and any storeliouse, wareroom or 
store, which said applicant is operating. ♦ * * •• 

Section 6 of the act of 1905 provides that the employé of any per- 
son, firm, corporation, or association shall notify his employer of any 
defect or other failure to guard the machinery, appliances, ways, 
Works, and plants with which or in and about which he is working, 
and that the employé may complain to the Commissioner of Labor 
of any such defects or failure to guard such machinery. 

'•Section 7 of the act of 1905, as amended by section 4 of the act 
of 1907, provides that whenever, upon examination or re-examination 
of any factory, mill, or workshop, store or building, or the machinery 
or appliances therein to which the provisions of the act are applicable, 
the property so examined and the machinery and appliances therein 
conform in the judgment of the Commissioner of Labor to the re- 
quirements of the act, he shall issue a certificate, etc. ; that a copy of 
the certificate shall be kept posted in a conspicuous place on every 
floor of ail factories, mills, workshops, storehouses, warerooms, or 
stores to which the provisions of the act are applicable, and that, if 
the provisions of the act hâve not been complied with, the Commis- 
sioner of Labor shall notify the person operating the mill, factory, or 
workshop of that fact. 

The sole question presented and argued by counsel in this court is 
whether the plant in question was a "factory, mill, or workshop" with- 
in the meaning of the above-mentioned législation of the state of 
Washington. The court below held that it was not, for the reason 
that the plant was not located in a permanent building, and should 
be likened to a threshing machine, a steam shovel, a wrecking car, 
and other similar machines and appliances, and to the small concrète 
and asphalt mixers which are frequently seen in use upon the streets 
of cities and towns. We are unable to take that view of this plant. 
That it was built and operated for the purpose of manufacturing out 
of crude material the finished product with which the défendant Com- 
pany paved streets and roads is not denied. It is true that it was not 
manufactured in any sort of a house, but we do not understand that 
a house is an absolutely essential élément of either a factory or a 
mill. It is, of course, readily conceded that a factory usually and per- 
haps almost invariably embraces one or more buildings, and, where 
machinery constitutes a part of the factory, such machinery is un- 
doubtedly usually housed ; but even at common law the factory is not 
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limited to the building or buildings, but includes as well the premises 
or place where its opérations are carried on. 

In Black's Law Dictionary the word "factory" is thus defined: 

"In tlie English law the tenu iiichitles ail buildings or premises wherein, 
or witliin tlie close or curtilase of wliicb, steaiu, water, or aiiy nieelianical 
Power is iised to iiiove or work any iiuichinery eiiiployed iii prepariug, manu- 
tacturiug, or finishing eotton. wooi, luiir, silU, liemp, or tow. l^ater tliis déf- 
inition was exteuded to other manufacturing places." 

The statute of Massachusetts defines factory as "any premises where 
steam, water, or other mechanical power is used in the aid of any man- 
ufacturing process there carried on." Revised Laws of Massachusetts 
1902, p. 916, c. 106, § 8. 

A similar définition is contained in the statutes of Kansas of 1901 
(section 66.50), in the Annotated Revised Statutes of Missouri (1906, 
section 101Q4), and in the General Statutes of Minnesota of 1894 (sec- 
tion 2264). in 26 Cyc. p. 531, it is said, among other things, that: 

"Yarious establishments hâve been held to be factories or manufactories 
under certain statutes. and the sfatiiiory meaning is souiefinies wider tlian 
the comnioii définition." 

See, also, 26 Cyc. p. 530, and numerous cases there cited. 

The real question hère is, What is the meaning of the words "fac- 
tory, mill, or workshop," as used in the above cited statute of the state 
of Washington ? Among the définitions given by Webster of the word 
"mill" is: 

■'A conimon nanie for varions machines which produce a nianufactured 
prodiict, or change the form of raw inaserial by continuous répétition of souie 
action, as a saw inill, a stamp mill, etc." 

The title of the act of the state of Washington of ]March 6, 1905, 
as well as many of its provisions, are substantially the same as that 
of the preceding Factory Act of the state entitled "An act providing 
for the protection of employés in factories, mills, or workshops where 
machinery is used" (Laws of Washington 1903, p. 40), concerning 
which prior act the Suprême Court of the state said, in the case of 
Ward V. National Lumber & Box Co., 54 Wash. 307, 103 Pac. 2: 

"The act furdier provides for ventilation and sanitary conditions, guarding 
of trapdoors and hatchways, etc. ; so that it will be seen from a reading of 
the act that the évident intention of the Législature was to protect opera- 
tives In factories in every manner and In every particular in which they 
could be protected consistent with the reasonable opération of the particular 
factory which was engaged in business. The appellant invokes the rule of 
e.1iisdem generis, and inslsts that the friction wheel, not being specifled in the 
factory act, and not beIng of the same kind or genus as any of the machinery 
speclally nientioned, does not fall under the head of machinery of other or 
similar description, and that, therefore, the assumption of rlsk attaches in 
this kind of a case. Considering the whole scope of the factory act and the 
évident intention of the Législature, we are unable to reach the conclusion 
conteuded for by the appellant. There is no doubt that the gênerai rule is 
that the gênerai word must take Its meaning and be presumed to embrace 
only things or persons of the kind designated in the spécifie words ; but, 
as Is ssiid in 26 Ani. & Eng. Ency. Law (2d Ed.) p. 610, the object of the rule 
in question being not to defeat but to ascertain and effectuate the législative 
intent. it will not be applied whore the application would be In the face of 
the évident meaning of the framers of the iaw. lu other words, the maxim 
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has no application where tliere is no room for construction but only when 
tlie meaningr is not apparent from the language itself; and It Is also said: 
'Nor does the rule oUitain wliere tlie spécifie words signify subjects greatly 
différent from one anotlier, for hère the gênerai expression might very con- 
sistently add one more variety. In sucli case, the gênerai term inust re- 
ceive its natural and wide meanlng.' This is peculiarly tlie case nnder our 
statute, where the spécifie words signify subjects greatly différent from 
one another, vats, pans, trimmers, eut-off, gang-edger, and otlier saws, i^lau- 
ers, cogs, geurings, belting, shafting, coupling, set screws, live roUers, eonvey- 
ors, mangles in lauudries, etc., ail or nearly ail being machinei'y or parts of 
niachinery of différent character. We tliink, in the face of tlie statute, it 
would be doing violence to the évident intention of the Législature to hold 
that the duty to guard the machlnery in question was not imposed upon the 
luillowner; and the testlmony is undisputed that this machine couUl hâve 
been guarded without affecting tlie efflcleucy of its opération." 

The primary purpose of ail such législation is to promote the public 
welfare by securing the safety of employés, and, as said by Mr. Jus- 
tice Story in United States v. Winn, 3 S'umn. 209, Fed. Cas. No. 16,- 
740, cited with approval by the .Suprême Court in Johnson v. Southern 
Pacific Co., 196 U. S. 1, 18, 25 Sup. Ct. 158, 162 (49 L. Ed. 363), the 
proper course in ail such cases "is to search out and follow the true 
intent of the Législature and to adopt that sensé of the words which 
harmonizes best with the context, and promotes in the fullest man- 
ner the apparent policy and objects of the Législature." 

It is not contended by the plaintiff in error, and it is obviously not 
true, that the Législature of the state of Washington by the législa- 
tion in question undertook to require the safeguarding of ail machin- 
ery and like appliances. What it did déclare is that every person, 
firm, corporation, or association operating a factory, mill, or workshop 
where machinery is used shall, among other things, provide and main- 
tain in use reasonable safeguards for such machinery as that which 
caused the injury of the plaintiff in error; and we are of the opinion 
that to say that the plant of the défendant in error is not embraced 
by the words "factory" or "mill," because not permanently located in 
a building, is an inadmissible limitation of the scope of the terms of 
the statute in view of its manifest purposes ; and we tliink the doc- 
trine of the opinion of the Suprême Court in the case of Johnson v. 
Southern Pacific Co., supra, confirms this view. We see nothing in 
conflict with it in the fact that the act of March 6, 1905, as amended 
by that of 1907, contains many spécifie provisions applying to factories 
and mills located in permanent buildings, with many rooms and floors. 

It results that the action of the court below in granting the motion 
for judgment notwithstandrng the verdict was erroneous, and must 
be and hereby is reversed, with costs to the plaintiff in error, leaving 
the judgment entered upon the verdict in full force. 
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LEWIS V. BLOEDK et al. 
(Circuit Court of Appeals, Fourtli Circuit. November 7, 1912.) 

No. 1,091. 

1. Torts (§ 12*) — Rigiit or Action — Wrongfullt Preventing Contbact. 

The doctrine beiug well establisliecl that an action in tort will lie for 
a wi'ongful interférence with the performance of an executory contract, 
the sanie principle will sustaln an action for wrongfully preventing one 
from entering into a contract, where the évidence establishes with suffi- 
cient clearness that but for such interférence, the contract would hâve 
been ma de. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. § 13 ; Dec. Big. | 12.*] 

2. Appeal and Eeror (i 927*) — Rëview — Peesumptions — Direction of Ver- 

dict. 

In passing on an exception to an Instruction directing a verdict, the évi- 
dence is to be consldered in the light most favorable to the party against 
whoni the verdict Is directed ; and where there is a contradiction be- 
tween witnesses In regard to a material question, it must be taken that 
the jury would hâve accepted the testlmony of the witnesses for such 
party as true. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 2912, 
2917, 3748, 4024; Dec. Dig. § 927.*] 

3. Torts (§ 28*) — Action— Sufficienct of Evidence. 

PlaintifE and défendant subniitted to the Bureau of Engraving and 
Printing compétitive bids to furnish a certain Uind of black for mailing 
luis under contract for a year, as called for by spécifications. The inli 
maker of the bureau, on whom the committee in charge of the bids and 
the director relied as an expert, gave plaiutifE's sample the highest rat- 
ing, and reported that its prlce was the lowest, and the director stated 
publicly to plaintiff that it would be awarded the contract. Subsequently 
the ink maker addressed a letter to the director, stating that he had 
perfected an ink which was superior to that in use, such as was made 
from the black on which plaintifC bid, and recommending that ail bids 
therefor be rejected, which was done. The ink maker had previously 
entered into a contract with défendant b.v which he was to receive $25,- 
000 for bis process, to be pald from the proceeds of sales to the bureau. 
This product was tovered by another item on which bids were made, 
and def endant's bid was accepted, and during the 5'ear it f urnished 
191,000 pouuds tliereunder at 45 cents per pound; plaintifC's bid on the 
Item which was rejected being 29 cents. In an action by plaintif!: against 
défendant for wrongfully and maliclously inducing the ink maker to 
deprive it of the contract, there was conflicting testlmony as to whether 
the ink maker in fact originated the process by which the black fur- 
nished by défendant was made. It was also shown that défendant and 
the ink maker were subsequently indlcted for conspiracy to def raud the 
United States on account of the transaction, pleaded guilty, and were 
fined. Held that, on such évidence, plaintiff was entitled to bave the 
case submitted to tlie jury, and that the direction of a verdict for de- 
fendant was error. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. §§ 35-37 ; Dec. Dig. 

§28.*] 

4. TOBTS (§ 12*)— "Malicious." 

The Word "malicious," as characterizlng the action of a défendant în 
interfering witli the business or contract rights of a plaintiff, does not 

•For other cases see eame tople & § nbmeer In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Import Personal 111 -will, but merely a wrongfiil purpose to injure, or to 
gain some advantage at plalntiffi's expense. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. § 13; Dec. Dig. § 
12.* 

For other définitions, see Words and riirases, vol. 5, p. 4307; vol. 8, 
p. 7714.] 

In Error to the Circuit Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action at law by George B. Lewis, receiver of the Slingkiff & 
Glacken Chemical Company, against Victor G. Bloede and the Victor 
G. Bloede Company of Baltimore City. Judgment for défendants, 
and plaintiff brings error. Reversed. 

The facts disclosed by the record, material to the décision of the question 
presf-nted upou plaintilï's bill of exception, are: 

The Bureau of Eni^raving and l'rinting Is a subdepartment of the Treas- 
ury Department of the United States, created by act of Congress. Act July 
11, 1802, c. 142, 12 Stat. 532. For a nuniber of years prior to 1901-02, the 
Department used largo quantifies of printing inks. Thèse inks were made in 
the Ink-maklng division, under the control of an offlcer known as the "chemist 
and inlc niaker." The Department uiade eontracts annually for the inaterials 
required in its work, beginning on July Ist of each year. Pursuaut to the 
law and rules of the Department, the Director caused spécifications of the 
several kinds of ink, and other materials reiiuired, to be nmde, and, on Feb- 
ruary 1, 1901, adverlised the saine, inviting persons to submit bids or offers 
for furnishiug inks aud such supplies during the fiscal year. Auiong other 
spécifications advertised, and for whlch bids were invited, were the following: 

"5. Black No. 1. Pure Carbon Black. Must uot contain more than 4V2% 
ash, nor any adniixture of carbon black. Jlust be exactly sanie in color, 
degree of tineness, and texture as spécimen sent, and must coïncide with 
spécimen in chemical aimiysis and phy.sical properties." In the specitica- 
tiou it was estinuited that -10,000 pounds would be required during the year, 
to be called for in rapiisitions of 10,000 pounds each. 

"6. No. 2. l'ure Cnlcined Black. Must be thoroughly ealcined of a uni- 
form sliarp .grain, free froni ail adultérations, such as barytes, etc., aud ex- 
actly the sanie as spécimens sent bidder in color and texture and physical 
properties." It was estimated that 75,000 pounds would be required <luring 
the year, to be called for in réquisitions of 15,000 pounds each. 

''7. Ilard Black. Sull:a1)le for the finest plate work. No spécimen will be 
sent lildder." It was estimated that 1,000 pounds would be required during 
the year, to be called foi' in rei|uisitious of 500 iiounds each. 

"8. Soft Black. Sultable for finest plate work. No spécimen will be sent 
bidder." Estimated quantity required during year 1,000 poinids, to be called 
for in réquisitions of 2.^0 iwunds each. It was stated that: "It is contem- 
plated to make réquisition for not less than the estimated quantity for the 
year for eaeli réquisition stated in the schedule, exceiit that It may be désir- 
able to order larger quantities than stated in items 7 and 8, and correspond- 
ingly smaller quantities in items 5 and 6. But, as the réquisitions of the 
Bureau will be subject to fluctuations that may not be accurately auticipated, 
the riglit is reserved to make re(}uisitions as often as necessary and for any 
quantity, more or lëss, thaii stated, or to make no requlsitijn in the year 
for any color tlmt ma.v not be needed." 

This was an unusual statement, and liad not theretofore been made in the 
spécifications. Mr. Thomas, a witness for plaintiff, and clerk in the Bureau, 
describes the metliod pursued by the Bureau in receiving and dealing witli 
bids made by persons proiiosing to furnish supplies. Ile says that they are 
ail submltted in cipber: that is, in containers sent ont by the Bureau, which 
are uniform. Each sainple bas a sniall tag having on it the item number, 

•For other cases see same topjc & § numbek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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with the cipher number adopted by the bidder. The samples In olpher are 
submltted to the several examiners for their reports ; he givlng the tag on 
the sample a number and prepariug a new tag, with correspondlng number. 
He détaches the original tag and replaces It with the new tag. Ail of the 
tags renioved froiii the saniples are placed in an envelope and kept intact 
untll the day of the openiag. Ail of the sampleis are promptly referred to 
the chemist in charge of the ink-making department of the Bureau, whose 
(luty it is to test, or hâve them tested, and report the ratings to the l>irector 
in a ratio of 100 per cent, for the best sample. The tags eontaining the 
cipher number are removed from the samples, placed In an envelope, and 
kept intact until the day of the opening. At that time the envelopes eon- 
taining the cipher words of the several bidders are disclosed. TJp to that 
time no one in the Bureau is supposed to knovv the identity of any bidder, 
or the priée. When ail reports are in, the Director issues a eircular to each 
bidder, Inviting him to be présent on a day named. On this day the enve- 
lopes are opened and the identity of the bidders disclosed. After'the rat- 
ings are announced, the saniples are turned over to a committee of three 
for the préparation of a report to the Director of the Bureau. This com- 
mittee is made up from the employés of the Department. Edwin M. Van 
Dyck was, during the year 1900 and 1901, the chemist and ink maker In 
charge of the ink-making division. The Slingluff & Glaeken Chemical Com- 
pany, in response to the advertisement of February 1, 1901, submitted sam- 
ples of "5 Black, Xo. 1, Pure Bone, Carbon Black," and "6, No. 2, Pure Cal- 
cined Black," together with priées. Défendant Victor G. Bloede Company 
also submitted samples and priées for the same spécifications. Défendant 
corporation also submitted sample and bid for "7 Hard Black" and "8 Soft 
Black." 

In accordance with the custom and rules of the Bureau, the bids being ail 
in, and tests made, notice was given that, on Jlay 7, 1901, ail bids would be 
opened. Raymond M. Glaeken, of the Slingluff & Glaeken Chemical Company, 
was présent on tho dny named. lïe testifled, and it appears from the record 
that the examiner'» report showed, that the samples submitted by the Sling- 
luff & Glaeken Chemical Company, for "5 Hard Black" was rated "100 Ash, 
3.68%, priée 29 cents per pound." This was the hiphest rating and the lowest 
priée for this "Black." This report was signed and submitted by E-. M. Van 
Dyck, examiner, and approved by J. P. Swan, chiof of printing division. 

Glaeken testifled: The Director, after the superior quality of No. 5 had 
been announced, decided and stated that the contract would be given to the 
Slingluff & Glaeken Chemical Company, but he would reserve the right to 
call for a 100-pound sample. He stated puMicly and confirmed it to me per- 
sonally and privately afterwards. He announced publicly that the Slinglnff 
& Glaeken bid was the best bid and the price was the lowest, and he would 
reserve the right to ask for a lOOpound sample. Afterwards I walked up 
to the desk, just like I would go to speak to his honor hère, and he con- 
firmed the same thing, and said: 'You wlll recel ve a réquisition for a lOO- 
pound sample.'" The sample for "5 Black" submitted by the Victor G. 
Bloede Company of "5 Black" was rated lower than that of the SlinglufC & 
Glaeken Chemical Company. Glaeken testiiied that the Chemical Company 
was, at ail times, prepared, ready, willing, and able to furnish the lOO-pound 
sample, but was never called on for it ; that he made several efforts to learn 
the reason why the sample was not called for, but failed ; that the Chemical 
Company was equipped and able to furnish the quantity of "5 Black" re 
quired by the Bureau ; that they had expended large sums of money in pre- 
paring for the manufacture of the Ink. The price which they were to re- 
çoive was 29 cents per pound ; the cost of manufacturing was 14 cents pe:- 
pound. The plaintifC company could hâve furnished, if called upon by the 
government, 190,000 pounds. No réquisition was made for the lOO-pound 
sample. Witness Glaeken testifled that he made two trlps to the Director 
to inquire why the réquisition was not made, but got no information. He 
also wrote to the Department two letters, but received no reply. He also 
testifled that Charles Pehon, representing the Bloede Company, was présent 
when the bids were announced. After the anuouncement, lie saw Mr. Schon 
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go to the téléphone and ask for Bloede Company in Baltimore, and to hs con- 
ueeted with Victor G. Bloede. He lieard hlm say tliat tbe Slingluff & Olacken 
Company had submitted the lowest priée and had a good sample on No. 5 ; 
that Bloede need not be worried ; that he thought that they still had a good 
chance of getting their black through. Schou was Bloede's brother-in-law. 
The record of the Department was Introduced, showing the report of the 
conunittee appoluted to "classify and arrange proposais." In this report, 
immedlately follovving a list of the bids for "Item 5, Black No. 5, Black 1," 
are the words: ''AU bids rejected. ïhe article will not be requircd" — and 
for "Item 7 Ilard Black": "Bidder — Victor G. Bloede Company — at 45 cents 
(sample B) accepted." 

Plaintiff allèges in the flftli count of his déclaration: "That the said Sling- 
luff & Glacken Chemical Company in the year 1901 made a bid to furnish a 
certain commodity known as 'blacks' to the Treasury Department of the 
United States, and was about to hâve a contract awarded it under which it 
would, at great profit to itself, hâve furnished a great quantity, to wit, 
about 190,000 pounds of said 'blacks' to the said Treasury Department of 
the United States, when it was prevented from obtaining said contract by 
the exertions and influence of one Edwin M. Van Dyck, then an officiai of 
said Treasury Department known as 'chemist and ink maker.' And the said 
Van Dyck was induced to interfère and prevent the said Slingluff & Glacken 
Chemical Company fi-om obtaining said contract by the malicious, unlawful, 
and corrnpt conduct of the défendant, Victor G. Bloede, who unlawfuUy 
paid money to said Van Dyck to induce him to interfère and prevent the 
award of said contract to furnish said 'blacks' to the said Slingiuft' & Glacken 
Chemical Company. And the said Victor G. Bloede was the président of 
the défendant, the Victor G. Bloede Company of Baltimore City, and was act- 
ing as its agent and in its behalf, when he so nialiciously and corruptly paid 
said money to said Van Dyck. That the said corrupt bargain and conspiracy 
between défendant Bloede and Van Dyclc was concealed, und discovered only 
by reason of a crimiual prosecution instituted against them b,y the govern- 
ment, during the year 1907." 

ïhere are several couuts in the déclaration, but the foregoiug is the aver- 
ment upon which, in the light of the testimony, and the ruling of the court 
below, plaintiff's cause of action is based. Défendants denied each and every 
of the material allégations. Evidence was Introduced tendiug to show tliat 
complaint had beeii made, by the printers, of the Black No. 5, upon which 
tlie Slingluff & Glacken Chemical Company had put in the bld, and that the 
Department, or the officer in eliarge, had, prior to 1901, made efforts to get 
a satisfactory ink — one that would meet the recpùrement of the I>epartmeut. 
Experiments had been made for that purpose. 

Van Dyck testifled that, with a view of getting \ip an ink that would meet 
the requirements, he was experimenting to produce a black etiual, or swperior, 
to the Eddy black, which was eouceded to be the only satisfactory black 
which had come into the Bureau. Thèse experiments weve carried on dur- 
ing, and after, business hours. His superior offlcers had no knowledge of 
what lie was doing. In the latter part of 1900, or the early part of 1901, he 
had succeeded in maklng a black ink which was pronounced, by those wlio 
tried it, superior to the Eddy black. It was so pronounced in the provlng 
rooni. When he had accomplished this resuit, lie eorresponded with, or spoke 
to, Bloede, telllng him that he had succeeded in producing a black superior 
to the Eddy black, and that he wauted to sell his product. A letter was intro- 
duced by défendant from défendant Bloede to Van Dyck, bearing date 
Feb. 19," 1901, replying to a letter from Van Dyck, in which he refers to a 
proposition submitted by Van Dyck for the sale of his discovery. Bloede, 
after discussing the flnancial aspect of the question, writes : "Thcre are other 
objections, which hâve arisen upon full considération, and that is the posi- 
tion the matter would put us in, in case we got the government contract. 
and any question should be raised. I cannot help but think that, in such 
case, the motives of the transaction would be questioned. and we would in- 
evitably lose standing with the Department, unless direct permission were 
given by the powers that be for this spécial transaction. Tliere never would 
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be any question on such work as you hâve been doing for us with the cousent 
of Mr. Vanderlip, but I do not believe that the payment of $25,000 would corne 
withln the scope of the matter as he understood it. Of course, this would 
apply equally, were the amount paid in one sum or installments ; but if you 
were willing to put the matter before Mr. Vanderlip, and he made no objec- 
tion, this would entirely remove objection to the deal on the grounds of policy 
or morals, whichever way one wants to put it, and we would be ready to deal 
with you fairly and justly, and to the fuU extent we think the business would 
warrant so far as the pecuniary interests are concerned." 

To this letter Van Dyck replied, February 26, 1901 : "From your letter, 
received this a. m., I am led to infer that you rather prêter to 'go it alone' 
on the whole matter of the black business. As you state, however, that yoxi 
would be willing to 'treat with me' in the matter if I could get Mr. Vander- 
lip's full permission for the particular transaction, I hâve to-day seen Assist- 
ant Secretary (Mr.) Vanderlip and Secretary Gage (I could not go higher 
in my Department), and put the whole matter before them, with every pos- 
sible contingency which might arlse. I am very glad to state that Secretary 
Gage, in the présence of Mr. Vanderlip and myself, ruled that I had a perfect 
right to dispose of the 'products of my brain' (to quote Secretary Gage ex- 
actly) at any price which I might be able to secure, so long as I was not com- 
peting with the government or injuring its cause in any way, to which Sec- 
retary Vanderlip assented. Furthermore, they hâve given their pronounced 
désire to hâve those products used at the Bureau, If they are found to be 
equal to the test and can save money over the best. This is certainly a great 
encouragement for their ultimate use at the Bureau. I could not hâve asked 
for a more satisfactory interview, had I planned it. I stated that you were 
a possible customer, but no restrictions were plaeed on me as to customer 
or price. Now I hâve completely overcome one of your principal objections," 
etc. Van Dyck testifled that what was stated in the letter took place between 
Mr. Vanderlip, Secretary Gage, and himself ; that he had nothing to do with 
the "wording of the spécifications" ; that they were prepared by Mr. Sullivan, 
Assistant Director of the Bureau. 

On March 14, 1901, Van Dyck entered into a contract with Bloede, reciting : 
"That whereas. Van Dyck, chemist for the Bureau of Engraving and Printing, 
had invented certain new and useful improvements for the production of 
what is known as hard and soft black for use in plate printing," etc., "and 
having received the permission of Hon. Lyman J. Gage, Secretary of the 
Treasury of the United States, who is the responsible head of said Bureau of 
Engraving and Printing, to dispose of said Invention, is désirons of making 
such disposition to Victor G. Bloede of Baltimore City; and whereas, the 
said Bloede Is désirons of securing said discoveries and Inventions for his 
own exclusive use: * * * The said Edwin M. Van Dyck doth hereby 
sell, and the said Bloede doth hereby buy, said process for a considération of 
twenty-five thousand dollars to be paid as hereinafter provided ; one thousand 
dollars thereof being the considération for the process of regulating the fine- 
ness of black, the said E. M. Van Dyck guaranteelng its efficiency, and twenty- 
four thousand dollars thereof being the considération for the production of 
thê said hard and soft blacks. For the considération afôresaid, the said Van 
Dyck assigns and transfers his entire right and interest in and to said pro- 
cessefe, and agrées to give to Victor G. Bloede ail the knowledge, information, 
and détails he possesses, or may hereafter aequire, with référence to the 
manufacture of the said blacks herein referred to, and to co-operate with 
the sàid Bloede for the production of the best possible results. * * * 
The method pf payment of the agreed sum of twenty-five thousand dollars 
is to bç as follows: Upon the slgnlng of this agreement, and the delivery,by 
said. Van Dyck to the said Bloede of à full, accurate, and detailed description 
,;in wrlting of the processes and inventions covered by this agreement, the 
said filoede shall pay to the said Van Dyck the sum of one thousand dollars. 
« * » Upon the approval by the said Bloede of the practicabillty of sai<l 
,proçess,es and inventions for the manufacture of hard and soft blacks, the 
said Bloede agrées to immediately provide a practical plant for the further 
testing of the processes, as well as thé production of the two grades of black 



12 202 FEDERAL EEPOETEB 

in such quantltîes as may be reqnired to meet the commercial demands there- 
for. A full and accurate aecount of the cost of production of said spécial 
blacks, Includlng therein interest on tlie actual value of said plants provided 
for their production, is to be kept by the said Bloede separate and distinct 
from his gênerai business (said accounts are to be open to the inspection of 
tlie said Van Dyck at ail reasonable times), and the net profits of the sales 
thereof, after deductlng the cost of production as aseertaiued from said spé- 
cial aecount, shall be divided; two-thirds thereof beiug paid to the said Van 
Dyck and one-third to the said Bloede, the coniputations of profits and the 
division and paynients thereof to be made quarterly." It was further pro- 
vided that, vi'hen t*ae profits had reached the agsregate suni of ,^24,000. ail 
further paymeuts to Van Dyck sliould cease, and the processes and inventions 
should become the exclusive property of said Bloede. "Sliould, however, 
the said processes be found inipracticable or commercially disadvantageous, 
it is agreed that the said Bloede may, at any time, discontinue the use there- 
of, and that, in such case, ail liability on the part of said Bloede for any part 
ot the said sum of $24,000 then unpaid shall at once cease and terminate," etc. 

On August 28, 1901, a "Supplemental Agreement" was entered into by the 
parties, whereby, in lieu of the division of the proceeds of the sale as pro- 
vided in the first agreement, said Bloede agreed "to pay said E. M. Van Dyck 
the sum of ten cents per pound upon eacli and every pound of any of the 
black made by said process and sold at 45 cents per pound, the pay ment to 
said Van Dyck to be made as soon as any order for any of such black has 
been exeeuted and the goods hâve been accepted and paid for by the cus- 
tomers." It was also provided that when the aniount paid to Van Dyck, 
under said agreement, reached the sum of $24,000, ail further paymeuts 
should cease, etc. Van Dyck testified that lie received from Bloede, on ae- 
count of said agreement, during the first year and nine mouths of its exist- 
ence, on his part of the profits on the inks sold to the Department, the sum 
of $24,000; that he received over $1,000 a month from his contracts, while 
his salary was $2,000 a year. He also testified that Mathew S. Hopkins had 
"absolutely nothing" to do wlth the préparation or experinients made in the 
préparation of the hard black for plate printiug. He explained the process 
by which the experinients were made ; that he had nothing to do vv'ith passing 
upon the samples of "Item No. 7." It was a complète black, it reqnired no 
analysis. No. 7 was tested in the Printing and Engraving Department, of 
which Mr. Hill was chief, and not in the Chemlst's Department. Attached 
to the record of the report made by tlie coiumittee to the Department is a 
letter bearing date May 25, 1901, addressed to the Director, by Van Dyck, 
in the foUowing words : "I hâve made up Hard Black No. 17 into a note ink, 
and hâve completed a very thorough practlcal press trial of sa me, and find 
it satisfactory in every particular, as report of superintendent in charge, 
herewith submitted, will show." 

No. 17 is tlie same as Black No. 7. A letter In the sa me ternis is attached 
signed by J. P. Swau, Chief of Printing Division, bearing date May 27, 1901. 
Other letters to the same effect are in the record, signed by the foreman of 
the press room and J. R. Hill, Chief of Engraving Division. There is also a 
letter in the record to the Director, bearing date May 27, 1901, in the foUow- 
ing words : "Inasmuch as the so-called C. P. Black No. 1, now in use, has 
given considérable trouble during the last year in the workiug quality of the 
note and revenue inks, and also has certain properties which tend to make 
the notes printed with it less désirable than they should be, I respectfuUy 
recommend that ail bids on this item be rejected, and that the blacks desig- 
nated as 'Item #6, Black No. 2* and 'Item #7, Hard Black,' and 'Item No. 8, 
Soft Black,' be used during the year begiuning July 1, 1001, in such propor- 
tions as may best subserve the interest of the Bureau." This was approved 
by W. M. Meredith, Director. Mr. Thomas further testified that the black 
was ordered from the contracter on the réquisition of Van Dyck, the chief 
of the ink-making division ; that he ordered, of No. 7, 191,351 pounds ; that 
Van Dyck's ofHcial duties were preparing the inks used by the Bureau of 
Engraving and Printing for the printing of internai revenue stamps, uational 
securities of ail kinds, postage stamps, etc. 
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Mr. Steinbrenner, a member of the committee of three testifled : "The com- 
niittee relied on Mr. Van Dyck in everyttiing in the chemical line in the ink- 
making division, he being a chemist, and we not being chemists, and he also 
being a practical ink maker, I understand, and we had to rely upon Mm for 
ail reports and the awarding of the bids. The rejection of No. 5 depended 
upon Mr. Van Dyck'.s report to the committee. If there was not any report 
made, the committee would hâve to take the lowest bidder." Witness had 
been in the Bureau 17 year.*; ; had never known the report of the committee 
to be rejected by the Director. 

Mr. Ferguson, Assistant Director of the Bureau, testifled that he waa clerk 
In charge of purchases and supplies, in the Bureau; that he had charge of 
preparing the spécifications for the proposais ; that he made up the copy for 
tlie printer, and ascertained what quantitles it was estimated would be pur- 
chased ; that he knew Van Dyck in 1901 as chemist and ink maker ; he con- 
ferred with him about getting up thèse spécifications, as well as with other 
chiefs of divisions about other kinds of material ; he had no doubt he con- 
ferred with Van Dyck about the forms of spécification of item 5 and item 7 
in the spécification of 1901 ; he does not particularly recall about this item ; 
in the ordinary course he would rely upon what the ink maker wanted, al- 
ways unless there was something unusual about it; that No. 5 had not been 
entirely satisfactory ; when he came to draw his spécification for 1901, No. 
5 was still retained, but there was inserted No. 7 and No. 8, at the instiga- 
tion of Mr. Sullivan to the best of his reeollection ; that he had no doubt 
consulted Mr. Van Dyck that year, but this particular change was made at 
the suggestion of Mr. Sullivan. The évidence showed that the No. 5 Black, 
upon wliich the Slinglufl: & Glaeken Chemical Company made bid, was fur- 
nished, prior to 1901, by Bloede. It was of this black that complaint was 
made by the printers. Witness Roche testifled that there had been considér- 
able complaint against the ink in use then, and the union iustructed the com- 
mittee to go to the ïreasury Department and lodge a complaint against the 
ink then in use, which they dld, and had an interview with Mr. Vanderlip, 
Assistant Seeretary of the Treasury. * * * Mr. Vanderlip ordered Mr. 
Morris to go eut into the market and purchase an ink whieh would be satis- 
factory, and which would not cause a réduction in the salary of the plate 
printers. Several witnesses, who were connected with the Bureau, testifled 
that they had no Personal recollection of such complaints. 

Défendant Bloede testifled that he had been, since 1884, engaged in the 
manufacture of colors and Chemicals ; that, in conséquence of conversations 
with Mr. Morris, who represented the Treasury Department, he undertook 
to hâve experlments made to produce a satisf actory black ; that the No. 5 
black was and had always been unsatisfactory. He gave a detailed account 
of his efforts and their connections with the Bureau ; that during the years 
1898 and 1899 continuous experiments were being made, with a view to bet- 
tering the product and discovering a better form of black to use; that thèse 
experiments cost the company |20,000; that, during the course of thèse 
experiments, numerous samples were sent over to the Department, and tested 
by Mr. Van Dyck, and reported upon. He said : "Some time in the latter 
part of 1900, I think it was, posslbly very early in 1901 — I think, however, it 
was 1900 — Mr. Van Dyck wrote to me that he would like to see me in Wash- 
ington. I weut over to Washington, and Mr. Van Dyck informed me that he 
had developed from thèse various carbons, that had been furnished him, by 
a treatment of his own, by reworking and regrluding, he had produced what 
he believed to be an idéal plate printing color. He then said he had spent 
a good deal of time and experimenting on the matter of the Eddy black, and 
the time he had spent had been most spent in his own time, and that he 
wanted to make some arrangement by which he would be compensated for 
the labor which he had put into this work. I called his attention then at 
once to the fact that it was very délicate ground ; that I did not consider It 
well advised to take up the question of compensating him ; that no matter 
how intimate the relations were then and how well he understood, and how 
well the Department understood, that the thing was absolutely fair and just, 
I felt that it would be an indiscreet thing to offer him any compensation 
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whatever for anything that he might hâve done. I told Mm tliat I would 
be willlng to treat with hlm, however, of the whole matter. We were exceed- 
ingly friendly with the Secretary of the ïreasury, and he vvas awai-e of 
everything that had been done in that line from beglnning to end, especially 
Mr. Morris. * * * i told Mr. Van Dyck that I reeognized the prlnciple 
of the fact that he was an employfi in the Department, and that that did not 
eompensate Iiim for the discovery of .something that might prove very valu- 
able. At the same time, with the confidential position that I oecupied, I coiild 
not, under any circumstances, go iuto au arrangement of that Ivind with him, 
unless it should be with the fuU Icnowledge and consent of the Secretary of 
the Treasury. In other words, I suggested that the whole matter be laid 
before the Secretary of the Treasury. I then came home, and consulted my 
counsel on the subject, and told hlm just what I had done, and lie approved 
it. He said it would not be a wise thing to do under any circumstances, unless 
Mr. Van Dyck can get that permission, but with that permission there was 
no earthly objection to my entering into this agreement with Mr. Van Dyck. 
As I understand it, the whole matter was laid before Secretary Gage." ïhe 
witness says that he never discussed the matter with Secretary Gage — saw 
him afterwards and thanked him for giving permission to Van Dyck. The 
contra et with Van Dycli was then slgned. It cost less to make No. 7 than 
No. 5. Witness knew nothing of the préparation of the speeiflcations of 1901 
until they were exhibited. Absolutely uotliing took place between Van Dyck 
and witness with a view of influencing his judgment in regard to the blds, 
etc., either before or after the bids were made or opened. They had no com- 
munication on the subjet. 

Plaintifif introduced M. S. Hopkins, who testlfled that he was a chemist ; 
was in the employment of the Victor G. Bloede Company in 1900-01 ; that lie 
was with the Bloede Company when they put in their bid for Hard Black 
No. 7 in 1901 ; witness identifled Hard Black No. 7 by reading from the 
spécifications for the fiscal year 1901-1902, and stated that he is thoroughly 
familiar with ail the ingrédients in it; that lie devised the formula, and 
did pretty much ail the work that was done on it ; he does not regard it in 
the light of an Invention, because he cannot take a patent on it; nor does 
he regard it as a discovery, because every ingrédient in it was discoverèd 
years before; he compounded the biack and ground the indlvldual ingrédients 
to a suitable state of fineness ; he was the sole chemist employed with Bloede 
Company at that time; he compounded the black at Mr. Bloede's request. 
The witness gave a detailed account of his expérimental work and its résuit, 
saying : "AU the time that he had been experimentlng with the black, the 
Bloede Company were havlng trials made in the Bureau of Engraving and 
Printing whehever they wanted them tried, and the Bureau gave a good ré- 
port on it. Van Dyck tried them there. Witness says that he "devised this 
black"-^that is, "I got up this black" — and that lie was told what the spécifi- 
cations vvbuld be before they were sent out; "that they were going to specify 
for à black that could be uscd without admixture ; « * * then vVe changed 
ùur liat-eh we had for the Wick's black. * * * The Bureau, àt that time, 
was buylng the Eddy black, and mixlng a black that they got from the Wick's 
Company whleh they called the soft black. They were mixlng thèse twb 
before we had the contract, and usiug it. So we were told that they would 
use just one black, so we would mix them over hère, and that when the spéci- 
fications came out they would be so worded that that mixture would fill the 
bill ahd get the contract. * * * We sent a sample over and had it tested 
by Mr. Van Dyck out of the same lot that was sent over to him to see whethér 
it was ëx'actly what he expected it to be. This was before vve put In the 
bld." That Van Dyck did not do any cheinical work upon the saniple that 
was sent with the Bloede bid for No. 7; that he added some ingrédients, etc. 
Mr. Bloede contradicted this witness in almost every material part of his 
testimony. 

PlaintifC Introduced transeript of record from the Suprême Court of the 
Distriét of Columbia, showing a bill of indictinent found Janùary 6,' 1908, 
agalnst E. M. Van Dyck and Victor G. Bloede for violation of the provision 
of section 5440, Revised Statutes, eharglng, in the second and third counts, a 
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conspiracy between said défendants to defraud the United States, in tliat 
E. M. Van Dyclt, being a ehemist and ink nialîer in the Bureau known as 
Engravlng and Prlnting, conspired with défendant Bloede to defraud the 
United States by the means set out in full in the bill of indictment, and being 
the same matters and things hereinbefore recited. The record shows that 
défendants, after entering pleas of not guilty, subsequently withdrew said 
plea, and entered a plea of guilty to the second and tliird counts. The de- 
fendant Van Dyck was adjudged to pay a fine of $10,000, and défendant 
Bloede a fine of §5,000. Both of said fines were paid. 

Both défendants testifled that said plea was entered upon the assurance 
on the part of the District Attorney that their offense was a teehnical viola- 
tion of the law Involving no moral wrong. At the conclusion of the évidence 
défendants requested the court to Instruct the jury: "That under the plead- 
Ings and évidence there is no legally sufticient évidence to show that the 
Slingluff & Glacken Chemical Company lost any contract, as claimed in tlie 
pleadings, by reason of any wrongful, malicious, or unlawful act of the de- 
fendants, or either of them, and thelr verdict shall be for the défendants." 
The prayer was given as requested, and verdict entered in aocordance there- 
wlth. Plaintiff duly excepted, and sued out this writ of error. 

T Rowland Slingluff and Fielder C. Slingluff, both of Baltimore, 
Md. (William S. Bryan, Jr., of Baltimore, Md., on the brief), for plain- 
tiff in error. 

Robert Biggs and Edgar H. Gans, both of Baltimore, Md., for de- 
fendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and CONNOR, 
District Judge. 

CONNOR, District Judge (after stating the facts as above). [1] 
The learned judge below having overruled a demurrer to the déclara- 
tion, it must be taken, for the purpose of disposing of the plaintiff's 
exception, that a cause of action is stated — that is, a wrongful, unlaw- 
ful invasion of a légal right, resulting in damage. In the light of the 
testimony and the statement made by the judge, it must be further 
taken that the plaintiff's right to recover rests upon the sufïîciency of 
the évidence to sustain the fifth count in the déclaration. Eliminating 
ail immaterial verbiage, and reducing the pleading to its simplest form, 
the allégation, in this count, comes to this: The government, acting 
through one of its agencies, asked for bids or proposais to furnish 
certain materials described in the spécifications, subject to certain pro- 
visions and conditions. Pursuant to this request, the Slingluff & Glack- 
en Chemical Company, défendant Bloede Company, and others sub- 
Hiitted proposais to furnish such material, accompanied by sample 
■and price. Pursuant to the method prescribed by the government's 
officers, the Chemical Company's proposai was considered, in connec- 
tion with others, and upon such considération the Chemical Company 
was "about to hâve a contract awarded to it under which it would, at 
great profit to itself , bave furnished a great quantity of said material" ; 
that it was prevented from having — that is, making — such contract by 
reason of the malicious, unlawful, and corrupt conduct of the défend- 
ants, whereby the said company sustained great damage, etc. The 
récognition, by the courts, both in England and in this country, of the 
TÏght of action to the party injured by reason of the malicious and 
wrongful interférence by third persons with contract rights, is well 
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settled. The principle îs clearly stated by Justice Brewer in Angle v. 
Chicago, St. Paul, etc., Ry. Co., 151 U. S. 1, 13, 14 Sup. Ct. 240, 245 
(38 L. Ed. 55), wherein he says : 

"It has been repeatedly held that, If one malldously Interfère In a con- 
tract between two parties, and induces one of them to break that eontract, 
to the In.niry of the otUer, the party injured can maiataln an action against 
the wrongdoer." 

This is but a récognition and application of the principle : 

"That whenever a man does an act wliich, In law and in faet, Is a wrong- 
ful act, and such an act as may, as a natural and probable conséquence of it, 
produce sxs&h an in jury, an action on tlie case will lie." 

The principle has been applied to a wrongful, malicious interférence 
with an existing eontract in Lumley v. Gye, 2 El. & Bl. 216, Bovven v. 
Hall, 6 Q. B. D. 333, and other cases cited in the plaintiff's brief. In 
Quinn v. Leatham, A. C. 495 (1901), Lord Macnaghten says: 

"Speaking for myself, I hâve no hésitation in saying that I think that 
the décision (Lumley v. Gye) was right, not on the ground of malicious inten- 
tion — that was not, I think, the glst of the action— but on the ground that a 
violation of a légal rlght, committed knowingly, is a cause of action, and that 
it is a violation of légal right to interfère vs'lth contractual relations recog- 
nlzed by law, if there be no sufllcient justification for the interférence." 

Mr. Justice Hughes, in Miles Med. Co. v. Park, 220 U. S. 373, 394, 
31 Sup. Ct. 376, 379 (55 L. Ed. 502), recognizes it as "established doc- 
trine that an actionable wrong is committed by one who maliciously 
interfères with a eontract between two parties and induces one of them 
to break that eontract to the injury of the other" — citing Bitterman v. 
L. & Nashville R. R., 207 U. S. 205, 28 Sup. Ct. 91, 52 L. Ed. 171, 
12 Ann. Cas. 693 ; Walker v. Cronin, 107 Mass. 555 ; Haskins v. Roy- 
ster, 70 N. C. 601, 16 Am. Rep. 780; Jones v. Stanly, 76 N. C. 355. 
In Knickerbocker Ice Co. v. Gardiner, 107 Md. 556, 69 Atl. 405, 16 
L. R. A. (N. S.) 746, the question is discussed by Boyd, C. J., and the 
authorities carefully reviewed. 

It having been settled that an action, as for a tort, would lie for a 
malicious — that is wrongful — interférence with the performance of an 
executory eontract, the question naturally arose whether the principle 
extended to a case in which a third party, with like motive and witliout 
lawful excuse, by his interférence prevented one from entering into, 
or making, a eontract. The answer to this question is dépendent upon 
the answer to another, which lies at the threshold of the inquiry : Does 
the right to enter into or make a eontract corne within the définition 
of a légal right, the wrongful interférence with which is actionable? 
It is difficult to say, in many cases, at what stage of a negotiation the 
condition has arisen when it can be said that two persons would, but 
for the interférence of a third party, hâve entered into eontract rela- 
tions. If A. make a definite proposai to B. to enter into a eontract, 
the character, terms, etc., of which are sufficiently definite to be capable 
of acceptance, and, while B. is negotiating, or after he has determined 
to accept the proposai, C. maliciously interfères and prevents the ac- 
ceptance on the part of B., or procures a withdrawal of the proposi- 
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tion by A., by reason whereof loss is sustained, can it be said that the 
party who is injured by such interférence bas sustained no légal wrong, 
and that by reason thereof bas sustained no injury — that is, loss? Is 
there not in such case damnum et injuria, vvhich constitute the éléments 
of an actionable wrong? Assuming, pro bac vice, that the facts aver- 
red in plaintiff's déclaration are true, is it not clea# that the Chemical 
Company, being prepared to comply with the terms of the govern- 
ment's proposai to buy the ink, which was the subject-matter of the 
proposai, and, accepting the invitation of the government to bid for 
the contract, by furnishing the sample and stating the price, it secured, 
over other bidders, a status in the negotiation which, but for defend- 
ant's interférence, vi^ould bave resulted in its making the contract by 
the performance of which it would hâve made a profit, why did it not 
bave a status, the unlawful interférence with which by défendants was 
a wrong for which he is entitled to a remedy ? It is true that the right 
is more difficult to establish — requiring another link in the process of 
proof — than where the contract bas been entered into. When the par- 
ties bave entered into a contract, the terms of which are fixed, the 
plaintiff is only required to show the malicious interférence and the 
damage proximately resulting; whereas, if the ground of complaint 
is that he was about to make a contract, he is required to go further 
and show that he was not only "about to," but would, but for the 
malicious interférence of défendants, hâve entered into the contract, 
etc. While there are but few adjudged cases throwing light upon the 
subject, we are not without authority to sustain the ruling of the court 
below in overruling the démarrer. In Am. & Eng. Enc, vol. 16, page 
1114, it is said that: 

"Aocording to some authorities, an actionable interférence with contract 
relations is not confined to cases where the contract is binding and valid. 
It is actionable likewise to maliciously induce the termination of a contract, 
terminable at will, or to prevent the formation of contracta which, in the 
natural course and but for such interférence, would hâve been formed.'' 

For this statement of the law the author cites Walker v. Cronin, 
supra. In that case the déclaration alleged that défendant did unlaw- 
fully, etc., molest and hinder the plaintiffs from carrying on their busi- 
ness of manufacture and sale of shoes — willfully persuaded a large 
number of persons who were in the employment of plaintiffs, and 
others, who were about to enter into their employment, to abandon, 
etc. It may be suggested that the question presented hère did not 
necessarily arise because the déclaration was good without référence 
to it. The language of Wells, J., however, indicates that he was mak- 
ing no such distinction. Af ter citing authorities, he says : 

"In ail thèse cases, the damage for which the recovery i.s had is, not the 
las.s of the value of actual contraets by reason of their nonfulfillment, but 
the loss of advantages elther of property or Personal benefit, which, but for 
such interférence, the plaintlfl: would hâve been able to obtain or enjoy." 

The language of the judge in Templeton v. Russell, 1 Q. B. 728, 
clearly indicates that the right of action accrues to the injured party, 
not only for maliciously "inducing persons to break contracta already 
202 F.— 2 
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entered into, * * * but for inducing persons not to enter into 
contracts with the plaintiff" — the reason given being: 

"That tliere was the same wrongful intent iu both cases ; wrongful, be- 
tause mallcious. There was the sanie klnd of in jury to tlie plaintiff. It 
seems rather a fine distinction to say that whei'e a défendant mallciously: In- 
durés a person not to oarry ont a eontraot already made wlth tlie plaintiff, 
and so injure tlie plaintiff, It is aetionable, but where be injures the plain- 
tiff, by mallciously preventlug a person froni euteriug into a contract which 
Le vvould otherwlse bave entered into, it is not aetionable." 

A careful examination of the facts and of the opinion of Mr. Jus- 
tice Brewer in Angle v. Chicago, St. Paul, etc., Ry., supra, discloses 
a number of éléments found in this record. Without undertaking to 
set the facts out in full, they are substantially as follows : A corpo- 
ration, called in the opinion the Portage Company, had procured a 
législative grant for valuable lands, in considération of its undertak- 
ing to construct a raiiroad. A contract was made with, and was in 
process of performance by, Angle for the construction of the road. A 
rival corporation, called in the opinion the Omaha Company, by brib- 
ery and other corrupt means, persuaded the Législature of Wisconsin 
to repeal the act granting the lands to the Portage Company and grant 
them to itself , thereby preventing the Portage Company from carrying 
out its contract with Angle, and thereby inflicting heavy loss upon him. 
The learned justice says: 

"That this was a wrongful interférence on the part of the Omaha Com- 
pany, and that it resulted direetly in loss to the eontractor and the Portage 
Company, is apparent. It is not an answer to say that there was no cer- 
tainty that the eontractor would hâve completed his contract, and so earned 
thèse lands for tbe Portage Company. It such a défense were tolerated, it 
wonld always be an answer, in case of any wi'ongful interférence with the 
performance of a contract, for there is always a lack of eertainty. It is 
enougb that there should be, as there was hère, a reasonable assurance, con- 
sidering ail the surroundings, that the contract would be performed in the 
manner and within the time stipulated, and so performed as to seeure the 
land to the conipany. It certalnly does not lie in tUe moutli of a wrongdoer, 
in the face of such probabillties as attend this case, to say that perhaps 
the contract would not hâve been completed, even if no interférence had been 
had, and that therefore, there being no eertainty of the loss, there is no 
liabllity." 

To the suggestion that the Législature of Wisconsin had the right 
and power to revoke the grant, and that, as between it and the Portage 
Company, it must be conclusively presumed that the Législature was 
justified in doing so, that the question of the reason which prompted 
it to do so was not open to the Portage Company, etc., Judge Brewer 
says : 

"Assuredly it does not lie in the power of the wrongdoer, the party whose 
wrongs created that condition which induced the législative forfeiture, to 
excuse its wrongs on tbe gronnd that the Législature had the power to for- 
felt, and might bave done it any way." 

The learned justice cites the cases of Benton v. Pratt, 2 Wend. (N. 
Y.) 385, 20 Am. Dec. 623, and Rice v. Manley, 66 N. Y. 85, 23 Am. 
Rep. 30, stating briefly the facts, and saying ; 
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"The point was made that tlie plaintlff could not recover because thpre 
was no bindlng contract between him and the third parties, but tlie point 
was overriiled." 

After citing other authorities, lie says: 

"Tlie sa me line of thought applies to the case before us. While it cannot 
be atiirined witli certainty that the Législature would not hâve passed the 
act of forfeiture, yet it is reasonable to présume that it would not, and that 
its act was induced by the situation of the Portgage Company, which situa- 
tion was brought about by the wrongful acts of the Omaha Company." 

Assuming that to maliciously prevent the making of a contract is 
within the same principle, in respect to the remedy, as the interfér- 
ence with the performance of a contract, very much that is said in 
the Angle Case has a substantial bearing upon the case before us. 

[2] In passing upon an exception to an instruction directing a ver- 
dict, the évidence is to be considered in the light most favorable to 
the plaintiffj and, where there is contradiction between witnesses in 
regard to a material question, it must be taken that the jury would 
hâve accepted the testimony of plaintiff's witnesses as true. In other 
words, a request by the défendant for an instruction directing a ver- 
dict is tp, be tested by the same rules as a demurrer to the évidence. 
Parks v. Ross, 11 How. 362, 13 L. Ed. 730; Oscanyan v. Arms Co., 
103 U. S. 264, 26 L. Ed. 539. We must, therefore, in passing upon 
the instruction given, take the testimony in the light most favorable 
to plaintifï, with ail such inferences as a jury might reasonably hâve 
drawn therefrom. 

[3] Considered from this viewpoint, we hâve this case: Compéti- 
tive bids were made by the Chemical Company and the défendant 
Bloede Company to furnish "5 Black No. 1" as described in the spéc- 
ifications. Van Dyck, the ink maker, gave to the Chemical Company 's 
sample the highest rating and reported that the price fixed was the 
lowest. . This report was made to, and accepted by, the Director of 
the Bureau, with the public statement that the contract would be given 
to the Chemical Company, with the right reserved to call for a hun- 
dred pound sample. This is the uncontradicted testimony. The 
Chemical Company was ready, willing, and able to comply with this 
requirement,. and to furnish the sample and such guaranty of the ink 
as might be called for in accordance with its bid. It is testified, with- 
out contradiction, that the committee of three appointed "to classify 
and arrange proposais" was composed of persons who were not chém- 
ists/ and relied on Van Dyck for ail reports in awarding the bids. The 
rejection of a bid depended upon Varf Dyck, and if no report was 
made the committee "would hâve to take the lowest bidder." Stein- 
brenner,. a member of the committee, says : 

"Tlié committee relied on Mr. Van Dyck for everything In the chemical Une 
in the iinkrmalfiflg division, he being a chemlst, and we not being chemists, 
and he aiso Ueing a practica-1 ink maker, I understand, and we had to rely 
upon him fôr ail reports and the awarding of the bids. * • * Hâve aev.er 
knowiï tiiç report of the committee to be rejectèd by the Director of the 
Bureau." ■. ■ -^ ■' ' . 
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This witness had been in tlie Bureau 17 years, The bids were 
opened May 7, 1901. The committee of three were duly appointed, 
and, on May 25, 1901, Van Dyck vvrites to the Director, saying: 

"I liave made up a llard Blaek No. 17 into a note ink, and liave completed 
a very tliorougli practical pross tiial, and flud it satlsl'actory in every par- 
ticular," etc. 

On May 27, 1901, he writes: 

"luasnmeli as the so-ealled C. I*. Black No. 1 now in use lias givcu consid- 
érable trouble dnrinj^ tlie Inst yoar in the workins (piailty of the note and 
revenue inks, and also bas ecj'taiu propertles whlch tend to make tiie notes 
printe<l wlth it less désirable thau they should be, I resiiectfully reconuueud 
that ail bids on this item be rojected, and that the blacks designated as 'Item 
#(), No. 2,' and 'Item 7, Ilard Black' and 'No. S, Soft Blaek,' be used during 
the year bejrinnins ,Tuly 1, 1901, in such proportion as niay best subserve the 
interest of the Bureau." 

Thèse two letters are attached to the report of the cominittee of 
three, and "C. P. Black No. 1," for which the Chemical Company had 
made its bid, and upon which V^an Dyck had reported in its favor, and 
upon which report the Director had stated it wonld receive the con- 
tract, was rejected, and it was stated "the article will not be reciuired"; 
and, by the same report, "No. 7, Hard r>lack, Bidder Victor G. Bloede 
Company, at 45 cents (sample B) accepted." It was also in évidence, 
uncontradicted, that the approval by the Secretary of the Treasury 
of the report of the committee of three was a matter of form— that it 
followed as a matter of course. The fîrst esscntial step in the proof 
required that plaintiff should show, or, for the présent purpose, in- 
troduce, évidence from which, if believed by the jury, it might rea- 
sonably be inferred that it was about to make the contract, and would 
hâve done so but for the interférence of Van Dyck. Does not this 
undisputed évidence justify the inference that there was a reasonable 
assurance, considering ail the surroundings, that a contract would 
hâve been made by the government with the Chemical Company for 
furnishing the ink— or blaek — but for the letters of Van Dyck? This 
was, at least, a question for the jury. 

[4] Conceding that the jury may hâve so found, the plaintiff must 
go forward with his proof, and show — that is, produce évidence from 
which the inference might reasonably be drawn — that the interférence 
by Van Dyck was malicious, and that défendant Bloede was a party 
to, or by corrupt means procured, such interférence. It will be well 
to keep in mind the fact that the word "malicious," used in this con- 
nection, does not import perspnal ill will towards the Chemical Com- 
pany. If the interférence be with the design of injuring the plaintiff, 
or gaining some advantage at its expense, it is maliciously done. The 
testimony relating to the conduct of Van Dyck and of Bloede, in con- 
nection with the origin and discovery, or invention, of the process for 
making of "Hard Black 7," is interesting and somewhat contradictory. 
It seems that the Bloede Company had, for several years, furnished 
"5 Black No. 1," and that it had proven "unsatisfactory." Whether 
this was because of the quality of the blaek furnished by the Bloede 
Company, or because of some inhérent defect in the ink, does not 
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clearly appear. There is évidence, coming from Van Dyck and 
Bloede, that experiments had been made, at the request of the As- 
sistant Secretary of the Treasury, by Van Dyck, for the purpose of 
producing an ink or black to meet the complaints made by the print- 
ters of "5 Black No. 1." The évidence in regard to the making up 
of the spécifications for 1901 is contradictory. Van Dyck says that 
he had nothing to do with it. Ferguson, who made up the spécifica- 
tions, says that he conferred with Van Dyck about getting up thèse 
spécifications, as well as with other chie'fs of division about other 
kinds of material ; that he had no doubt that he conferred with Van 
Dyck about the fornis of spécifications of item 5 and item 7 in the 
spécification of 1901 — he does not particularly recall about this item; 
that it was made up at the instigation of Mr. Sullivan, etc. He 
leaves the question in some confusion. 

In view of the fact that the theory upon which plaintiflf's case is 
based, that a conspiracy or agreement existed between Van Dyck and 
Bloede to prevent the use by the Bureau of No. 5 Black, and supplant 
it with No. 7 Hard Black, every act of the parties in connection with, 
or bearing upon, the resuit which was finally brought about, becomes 
material. The form of spécification was unusual — had not been used 
before — and while, by itself, of no spécial significance, when taken in 
connection with the séries of acts and transactions which followed, 
might very naturally make an impression on the minds of a jury, if 
they should find that Van Dyck had knowledge of and suggested the 
language used. The significance of the language of the spécification, 
in view of the fact that it had never been used before, is heightened, 
if the jury should accept Hopkins' statement that he was told what 
the spécifications would be before they were sent out : 

"That they were going to specify for a black that could be used without 
admixture; * * * that they would use just one black, so we would nilx 
them over hère, and when the spécifications came ont they would be so 
worded that our mixture would fiU the blll and get the eoutract." 

This is denied by Bloede, but its truth was a question for the jury. 
No sample of No. 7 Hard Black, was sent out with the spécification. 

In regard to the making of "7 Hard Black," the testimony of Van 
Dyck and Bloede appears to be, in many material respects, contradic- 
tory. Their theory is : That, at the request of the Secretary of the 
Treasury, Van Dyck made experiments, and that Bloede was, at the 
same time, carrying on a System of experiments in connection with 
the Bureau. Thèse experiments resulted in the discovery, or inven- 
tion, by Van Dyck of an ink which found its way into the spécifica- 
tions for 1901 as "7 Hard Black," etc. That, upon completing the 
process, Van Dyck wrote a letter to Bloede which is not in évidence. 
That, in reply to that letter, Bloede wrote Van Dyck February 19, 
1901. From this letter it is manifest that negotiations had thereto- 
fore been had between the parties and that there was "a différence in 
their views." The question of "policy or morals" was raised by 
Bloede, with the suggestion that Van Dyck procure the consent of 
Mr. Vanderlip to the proposed transaction. On February 20, 1901, 
Van Dyck writes Bloede: 
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"I am very glad to state that Secretary Gage, In the présence of Mr. Van- 
derlip, and niyself, niled that I had a perfect right to dispose o£ the 'produCts 
of my brains' (to quote Secretary Gage exactly) at any priée which I might 
be able to secure, so long as I was not competing with the govemment or 
injuring its cause in any way," etc. 

This correspondence resulted in the contract of March 14, 1901, 
by which Van Dyck was to receive $25,000 for his process — $1,000 
of which was to be paid in cash and the balance in two-thirds of 
the net proceeds of the sale, until the full amount was paid. It 
will be noted that, in this contract, the following provision was 
ma de: 

■'.Should, hovTever, the said process be found imiiracticable or commercially 
di>sadvantageo.us, it is agreed that tlie said Bloede may, at any tlme, discon- 
tinue tlie use thereof, and tliat, in such case, ail liabllity on the part of Bloede 
for any part of said sura of twenty-four thousand dollars, then unpaid, shall 
at once cease and terminate." 

Taking the testimony of Van Dyck and Bloede as true, this con- 
tract is very far removed from the permission given by Secretary 
Gage to "sell the products of his brain," etc. What other construc- 
tion can be put upon this transaction than that, from and after 
March 14, 1901, Van Dyck, the chemist and ink maker in the em- 
ployment of the government, with the duty imposed upon him de- 
Scribed by the witnesses, was vitally interested to the extent of 
$24,000 in having the bids for "S Black" rejected and "7 Hard 
Black" açcepted — the latter to displace the former? Does not this 
testimony justiîy a reasonable inference by a jury that, after hav- 
ing.givpn to the sample of the Chemical Company thv highest rat- 
ing and reported its bid, the lowest price (unknown to him that the 
sample and bid were those of the Chemical Company), the success 
of his enterprise, or making the process "commercially advanta- 
geous," was dépendent upon having "5 Black" rejected and "7 Hard 
Black" açcepted? Is it not a fair inference that this condition ex- 
plains Van Dyck's motive for writing the letters of May 25 and 
May 27, 1901, which brought about the "desired resuit"? 

There is, however, another version of this transaction by a dis- 
interested witness. The theory of défendants is that Van Dyck 
had discovered a new and yaluable process, known only to himself, 
worth, if commercially advantageous, $25,000 to the bidder for the 
contract. Hopkins testifies that, while in the employment of the 
Bloede Company, as its chemist, he was directed to make experi- 
ments iipon "blacks" for the purpose of meeting the wishes of the 
Bureau; that he "devised the formula"; that he, with knowledge 
of what would be called for, "delivered the formula, and did pretty 
much ail the work that was done on it ; that Van Dyck did abso- 
lutely none of the chemical work upon the sample that was sent 
him with the Bloede bid for No. 7." The testimony of this witness 
is contradicted by Bloede and Van Dyck. If, however, the jury 
shoùld accèpt it as true, the entire transaction assumes a différent 
aspect from that presented by défendants. Van Dyck had nothing 
to sell. Knowing that the Black No. 5 made and furnished to the 
government by Bloede had "proven unsatisfactory," and that it 
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was desired tliat some other ink be used, Van Dyck proceeds to 
hâve a spécification made in advance. This is given Bloede's chem- 
ist, with instruction to experiment on it. The resuit is accomplish- 
ed by the chemist. It is désirable to attribute tlie discovery to Van 
Dyck, to interest him in securing its adoption in place of No. 5, 
and for his service to pay him $25,000, provided it proves commer- 
cially advantageous. The desired resuit is brought about by the 
"interférence of Van Dyck." "No. 5," notwithstanding it bas the 
highest rating and is offered at 29 cents per pound, is "rejected," 
and "No. 7," which costs less to make, is "accepted" at 45 cents 
per pound, and Van Dyck, under a contract with Bloede, differing 
only from the contract of Mardi 14, 1901, in method of payment, 
receives $25,000. This is plaintiff's theory, which he claims is sus- 
tained by the évidence. We express no opinion, nor make any inti- 
mation in regard to the weight of the conflicting évidence. That 
was a question for the jury. They may bave accepted Hopkins' 
testimony as true. If Hopkins' testimony is true. Van Dyck had 
no "product of his brain" to sell. The agreement on the part of 
Bloede to pay him $25,000 could bave had no other considération 
than that he should use his officiai power to secure the contract for 
"No. 7, Hard Black." After "No. 5" had, by a compétitive bid, se- 
cured a status from which, in the light of surrounding circumstanc- 
es and conditions, a reasonable inference may be drawn that, but 
for the interférence of Van Dyck, induced by the promise of Bloede 
to pay him $24,000 for doing so, a contract would bave been made 
by the government with the Chemical Company. Van Dyck prac- 
tically instructed the committee of three to reject No. 5. 

We concur with counsel that the plea of guilty to the indictment, 
entered by défendants, was not an admission that they were en- 
gaged in a conspiracy to injure the Chemical Company. The plea 
was an admission that, in securing the contract for No. 7, Hard 
Black, Van Dyck was not acting in good faith and with the pur- 
pose of serving the government, but that his real purpose was to 
defraud — that is, make a profit out of, and at the expense of — the 
government, and that Bloede was a party to such scheme. The 
value to be attached to the explanation of the reason for entering 
the plea is lowered by more than one pregnant fact and circum- 
stance. The record shows that they were represented by counsel. 
If this explanation, etc., is rejected by the jury, the admission of 
record, that they were engaged in a conspiracy to defraud the gov- 
ernment, and that its success was concealed until discovered after 
eight years' investigation by the agents of the secret service of the 
government, it might very well bave impressed their minds and 
caused them to hesitate in accepting défendants' version of the 
transaction as it affected the Chemical Company. Notwithstand- 
ing their contention that they were only seeking to promote the in- 
terest of the government in a plan by which the article of the high- 
est rating at the lowest bid was rejected, and the process of défend- 
ants was accepted, to the great profit of Van Dyck and Bloede, the 
jury might well find that the real motive of Van Dyck, in writing 
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the letter of May 27, 1911, was to injure the Chemical Compaiiy 
and to make a profit for himself ; and this, the law déclares, -was a 
malicious, unlawful, and wrongful interférence with a right of the 
Chemical Company. We are not inadvertent to the princijile, siis- 
tained and illustrated by numerous cases, that fair compétition in 
trade, although resulting in loss to the injured party, does not give 
a right of action. It is equally wcll settled that, if .unlawful meth- 
ods are resorted to, and the motive to injure be shown, it is an ac- 
tionable wrong. It will hardly be contended that the means charg- 
ed to accomplish the wrong, prompted by the motive charged, 
brings the conduct of défendants within the domain of fair compé- 
tition for trade. 

Défendants earnestly insist that, if ail of this be concedcd, yet 
the instruction was correct, because the Chemical Company liad no 
property interest, or légal right, to demand of the governmcnt that, 
after submitting its bid and sample securing the rating, it make a 
contract for the ink. Colorado l^aving Co. v. Murphy, 78 Fed. 28, 
23 C. C. A. 631, Z7 L. R. A. 630, is ci'ted. There the appellee, the 
lowest bidder for certain paving material, sought to enjoin the 
board of public works from giving the contract to a higher bidder, 
The bill charged a conspiracy, etc. The court properly held that 
it could grant no relief, because the plaintiff had acquired no légal 
right to demand that the contract be awarded to it, which a court 
of equity would enforce. The principle involved hère is clearly dis- 
tinguishable. The gravamen of this action is that défendants, by 
a malicious interférence, deprived the Chemical Company of the 
opportunity to enter into a contract under the conditions shown by 
the évidence. As we hâve seen, the authorities uniformly hold 
that, when the action is for malicious interférence with a contract, 
the guilty party will not be heard to say that the contract interfered 
with was invalid and not enforceable. The question in such case 
is : Does the évidence tend to show that "in the natural course, 
and but for such interférence, the contract would hâve been form- 
ed"? The basis of the action is "for maliciously preventing a per- 
son from entering into a contract which he would otherwise bave 
entered into." Adapting the language of Judge Brewer to the tes- 
timony in this case, it is no answer to plaintiff's complaint to say 
that there was no certainty that the contract would hâve been 
made. If such a défense were tolerated, it would always be an an- 
swer, in case of any wrongful interférence with the making of a 
contract, for there is always a lack of certainty. It is enough to 
show that there is a reasonable assurance, considering ail the cir- 
cumstances, that a contract would hâve been made. It is, of course, 
conceded that the plaintiff must show, not only damnum, but also 
injuria. To show the former without the latter is damnum absque 
injuria, and therefore not a remediable wrong. 

The défendants contend, and the Icarned judge concurred with 
them, that the évidence failed to shov^f that, if the défendants had 
not interfered, the Chemical Company would hâve received the 
contract, and that the évidence in that respect was uncontradicted. 



LEWIS V. BLOEDB 25 

If, howevM-, the évidence would hâve reasonably sustained an in- 
ference or conclusion to the contrary, or if, in the languagfe of the 
courts in numerous cases, fair-minded men of intelligence may hâve 
drawn différent conclusions from the évidence, the question was 
for the jury, and not for the court. In such cases, the jury are en- 
titled, not only to vi^eigh the testimony, but to drawr reasonable in- 
ferences from it. With déférence to the learned judge, we think 
that such Mvas the state of the case upon ail of the évidence. It is 
true that in certain phases the évidence was of such character as 
to leave the question open to debate, and reasonably calculated to 
sustain a conclusion favorable to défendants' view; but this is not 
the standard by which the power of the court to direct a verdict is 
measured. The persons in charge of the Bureau had not determin- 
ed to reject "5 Black No. 1," nor to adopt "7 Hard Black" for 1901- 
02, although they had the same information in regard to the merits 
of each at the time the spécifications were made as at the time Van 
Dyck wrote the letter to the "conimittee of three." It will be not- 
ed, also, that, in estimating the réquisition for "5 No. 1, Hard 
Black," the amount was put at 75,000 pounds, whereas, for "7 Hard 
Black," only 1,000 pounds would be required. This certainly falls 
far short of showing a prior détermination to "reject ail bids" for 
"5 Hard Black." It is hardly consistent with fair business methods 
to attribute to the officers in charge of Bureau a purpose, when the 
spécifications were drawn, to trifle with the bidders for "S Hard 
Black." That it had not given satisfaction may be conceded, and 
that, if "7 Hard Black" was found to meet the difficulty, it is proba- 
ble that this would hâve supplanted the other. It is significant 
that, after the spécifications were drawn in the usual form, the lan- 
guage relied upon by défendants to defeat the action, was added. 
If this entirè transaction from "start to finish" is open, fair, and 
free from moral wrong, then many of the badges to the contrary 
are of no import. 

If the jury should find for plaintiff, it may be conceded that it 
will be difficult to fix the amount of the loss sustained by the 
Chemical Company ; but that it did sustain loss reasonably follows 
from the undisputed testimony. We express no opinion in regard 
to the measure of damages which should guide the jury. The ques- 
tion is not free from diflîculty. We hâve discussed the évidence, 
as we are required to do upon this record, from the same point of 
view that the court below did in directing a verdict, and are 
brought to the conclusion that the plaintifif was entitled to hâve 
his case passed upon by the jury. This will be certified to thé court 
below. 

Reversed. 
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MITSUI et al. v. ST. PAUL FIRE & MARINE IKS. CO. t 
(Circuit Court of Appeals, Nintli Circuit. January 13, 1913.) 

No. 2,085. 

1. Appeal and Eebob (§ 181*)— Necessity of Objections and Exceptions. 

Where no objections or exceptions hâve been saved as shown by tlie bill 
of exceptions, no errors of iaw occurring at the trial can be reviewed on 
appeal, but only such questions as arise on the record, and which it is not 
the office of a bill of exceptions to présent. 

(Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 1141- 
1151, 1157, 115S, 1160; Dec. Dig. § 181.*] 

2. Appeal and Erbor (§ 544*)— Rxjlings on Pleadings— Errors of Record. 

Action of the court in overruling or sustainiiig a demurrer to the com- 
plaint is a inatter which appears by the record, and need not be presented 
by a bill of exceptions in order to authorize a review thereof. 

[Ed. Noto. — For other cases, see Appeal and Error, Cent. Dig. §§ 2412- 
2415, 2417-2420, 2422-2428, 2449; Dec. Dig. § 544.*] 
ly. Appeal and Error (§ 725*) — Assignments of Ebror— Sufficienct — Rul- 

INGS ON PLEADINGS. 

An assignnient that the court erred in overruling defendant's demurrer 
to the second amonded complaint sufficiently pointed out the error com- 
plalued of. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3002 - 
3005; Dec. Dig. § 725.*] 

4. Pleading (§ 222*) — Overruling Demurrer — Leave to Ansvveb. 

On the overruling of defendant's demurrer to the complaint, défendant 
is authorizcd by district court rule 15 to answer without leave. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 570-574; Dec. 

Dig. § 222.*] 

5. Pleading (§ 418*) — Demurrer — Waiveb — Answer. 

Défendant does not waive a demurrer to the complaint for want of 
facts T>y answering over. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1399, 1403-1406; 
Dec. Dig. § 418.*] 

6.' tSniPPixo (§ 145*) — Freight — Maturitt. 

In gênerai, freight is not due and payable until delivery ol tne gooas 
to the consignée at the port of destination or acceptance of the cargo 
at au intermedlate port by the owner. 

[Ed. Note.— B"or other cases, see Shippiiig, Cent. Dig. §§ 226, 502-505; 
Dec. Dig. § 145.*] 

"i Shipping (§ 146*) — Foreign Transportation Contract — Construction. 

Défendants shipped cotton by rail froni OlJlahoma to be carried by 
steamer from Tacoma or Seattle to Japan, the bills of lading providing 
that the cotton was to be carried to port (A) Tacoma, Wash., and thence 
by steamship Tosca or steamer or steamers of the above companies to 
the port of (B) Kobe (or so near thereto as she or they may safely get), 
and to be delivered as consigned on payment of the freight thereon at 
the rate of $1.35 per hundred pounds from Oklahoiua City to Kobe, wlth 
ail other charges, advanced charges, and average, and without any allow- 
anee or crédit or discouuts, freight, and advanced charges payable at the 
carrier's option, in advance, in cash, or immediately on discharge of the 
property at the port (B) Kobe in its équivalent in local eurrency, at bank 
deuiand rate of exchange on Ne\V York. The cotton arrived safely at 
Seattle, where it was transhipped by the G. Steamship Company, which 
prepaid the inland freight. The steamer stranded en route, and the cotton 

•For other cases see same topic & § numbeb In Dec. & Ans. Digs. 1907 to date, & Rep'r Indexe* 
t Rehearing denied March 3, 1913. 
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v/as totally lost. Prior to tlie prepayment of the Inland freight, plaintiff 
insured the steaniship company agalnst partial or total loss, covering ail 
Inland freight and advaneed charges, and after the loss pald the steam- 
shlp Company the marine loss, including the inland charges prepaid, 
whereupon the steamship company assigned to plaintiff ail claims it pos- 
sessed against défendants, and plaintiff brought suit to recover the. inland 
freight so advaneed. Held, that such contract was entlre, and not divisi- 
ble as between the inland and océan freight, and hence, the çotton never 
having been delivered at destination, défendants were not liable for the 
inland freight. 

FPM. Note.— For other case, see Shipping, Cent. Dlg. § 508; Dec. Dig. 
I 146.*] 

Ross, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Northern 
District of California; Wm. C. Van Fleet, Judge. 

Suit by the St. Paul Pire & Marine Insurance Company against 
Hachiroyemon Mitsui and others, doing business under the name 
of Mitsui & Co., sometimes known as Mitsui Bussan Kaisha. Judg- 
ment for plaintiff, and défendants bring error. Reversed. 

Harrington, Bigham & Englar, of New York City (Howard S. Har- 
rington, of New York City, of counsel, and Oscar R. Houston, of New 
York City, on the brief), for plaintiffs in error. 

F. R. Wall, of San Francisco, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Tudges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. This is an action to recover for 
freight advaneed by the assignor of the plaintiff for carriage and trans- 
portation of certain cotton from points in Oklahoma and Indian Ter- 
ritory to Tacoma and Seattle, Wash. The complaint cohtains 38 
counts, and is based upon 19 différent shipments of cotton from points 
in Oklahoma and Indian Territory to Kobe and Yokohama, Japan. 
The cotton was carried on railroad lines from points of shipment to 
Tacoma and Seattle, thence by steamer to the Orient. Bills of lading 
accompanied each shipment, whereby the consigned property was to 
be carried to Tacoma, Wash., thence by steamer to the port in the 
Orient designated. Under the proofs, it was shown that it was op- 
tional with the carrier whether to ship to Tacoma or Seattle, Wash., 
and thence by steamer to Japan. The freight charge on the consign- 
ments was $1.35 per 100 pounds from point of shipment to port of 
destination. In the présent instance the cotton was transhipped by 
the Great Northern Steamship Company on the steamship Dakota 
from Seattle. The steamship company, as had been its custom, pre- 
paid the inland freight ; that is, the freight from the point of ship- 
ment to Tacoma or Seattle. While en route to destination and in 
Tokio Bay, Japan, the Dakota stranded, and the cotton on board was 
totally lost. Prior to the prepayment of the inland freight, the de- 
fendant in error (plaintiff in the trial court) insured the Great North- 
ern Steamship Company against partial or total loss by périls of the 
sea, including stranding of any and ail inland freight and advance 

•For other cases see same toplc & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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charges paid by the steamship company. Later the défendant în error 
paid the steamship company the marine loss sustained by reason of 
îoss of freight, including the inland charges prepaid, and thereupon 
the steamship company assigned and set over to the défendant in er- 
ror ail clairns and causes of action it possessed against plaintifïs in 
error. Copies of the bills of lading and of the policy of insurance are 
attached to and made a part of the complaint. A demurrer was inter- 
posed to the second amended complaint, being the one last filed, on 
the ground that it does not state facts sufficient to constitute a cause 
of action, which was overruled. The issues being formulated, the 
cause was tried by the court, a jury being waived, resulting in a judg- 
ment for the défendant in error. From this judgment a writ of error 
is prosecuted. 

The défendant in error bas filed a motion to dismiss the writ, as- 
signing several reasons, chief among which is that the bill of excep- 
tions présents no ruling of the court made in the progress of the 
tria!, and there are no spécial findings of fact. 

[1] Froni an inspection of the bill of exceptions it is at once man- 
ifest that no objections or exceptions were saved, and hence no ques- 
tions of law arising at the trial can now be presented to or considered 
by this court. But this is no obstacle to the court's considering such 
questions as may arise upon the record and which it is not the office 
of the bill of exceptions to présent. 

[2] The action of the court in overruling or sustaining a demurrer 
to the complaint is a mattcr which appears by the record, and no 
bill of exceptions is necessary for saving the questions pertaining 
thereto for the considération of the appellate court. Whenever error 
is apparent upon the record, it is open to revision, whether it be made 
to appear by bill of exceptions or in any other manner. Suydam v. 
Williamson et al., 20 How. 427, 15 L. Ed. 978. And it was specifical- 
ly held in Aurora City v. West, 7 Wall. 82, 19 L. Ed. 42, that, irre- 
spective of the bill of exceptions, the writ of error brings up for re- 
view the décision of the court below in overruling a demurrer. See, 
also, Young v. Martin, 8 Wall. 354, 357, 19 L. Ed. 418. 

Assignment of error No. 1, namely, that the court erred in over- 
ruling the défendants' demurrer to the second amended complaint, is 
specifically objected to on the ground that it does not point out the 
particvdar error asserted or intended to be urged ; that the record does 
not show leave of the court to answer over; that the demurrer was 
waived by answering; that no exceptions to the ruling on the demur- 
rer appear; and that the questions involved were subsequently sub- 
mitted to the court in the progress of the trial. Thèse may be an- 
swered seriatim. 

[3-5] The form of the assignment would seem to be ample, as it 
points out the error relied upon. It was not necessary that défend- 
ant obtain leave of court to answer. Rule 15 of the trial court 
permits that without spécial leave. Nor was the demurrer waived 
by answering over. In Teal v. Walker, 111 U. S. 242, 4 Sup. Ct. 420, 
28 h. Ed. 415, a demurrer was interposed to the complaint on the 
ground that it did not state facts sufficient to constitute a cause of 
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action. This was overruled with leave to answer, and answer was ac- 
cordingly filed. As to the question involved hère the court says : 

"The error, if it be an error, of overruling the demurrer eould hâve been 
revlewed on motion in arrest of judgment, and is opeu to review upon this 
writ of error. When the déclaration fails to state a cause of action, and clear- 
ly shows that upon the case as stated the plaiiitiff cannot recover, and the 
demurrer of the défendant thereto is overruled, he may answer upon leave and 
go to trial, wlthout losing the rlght to hâve the Judgment upon the verdict 
reviewed for the error in overruling the demurrer. The error is not waived 
by answer, nor Is it cured by verdict. The question, tîierefore, whether the 
complalnt in this case states facts sufficlent to constitute a cause of action, is 
open for considération." 

The second objection is also not well taken. No exceptions are 
required to be saved to the ruling of the court on demurrer. The 
record shows the error if one is committed, and that is reviewable 
without further formality in saving the questions pertaining thereto 
for présentation in the appellate court. That the questions pertaining 
to the demurrer were further considered at the trial did not deprive 
the plaintiffs in error of their writ of error upon the record, whether 
they hâve a regular and formai bill of exceptions or not. 

This answers also the objections to assignments Nos. 2, 3, and 4, 
which assignments are ail that are now insisted upon. As to the mer- 
its of the controversy, it is plain that for want of a sufficient bill of 
exceptions the only question that can now be considered is whether 
the second amended complaint states facts sufficient to entitle the 
plaintiff to recover. The question presented is stated by counsel for 
plaintiffs in error as follows : 

"Are the bills of luding involved indivisible contracts upon which freiglit is 
earned only on delivery of the goods at ultiinate destination, or are they 
divisible Into two parts, the land portion and the water portion, so that the 
inland freight is payable by the shipper on terniination of the land carriage?" 

It arises upon demurrer, as the complaint sets forth the bills of 
lading by copy, and turns upon the proper construction of such bills 
of lading. 

[6] As a gênerai rule, freight is not due and payable until delivery 
of the goods to the consignée. 6 Cyc. 493. As is said in The Ann 
D. Richardson, Fed. Cas. No. 410: 

"The delivery of the cargo at the port of destination is considered a condi- 
tion précèdent to the riglit to freight, and without th.Tt the acceptance of the 
cargo at an Intermediate place, by the owner of it, is iiecossary to enable the 
shipowner to maiutaiu a claim to fuU, or pro rata freight." 

See, also, Burn Line v. United States & A. S. S. Co., 162 Fed. 
298, 89 C. C. A. 278; The Tornado, 108 U. S. 342, 349, 2 Sup. Ct. 
746, 27 L. Ed. 747 ; Hunter v. Prinsep, 10 East, 378, 394, cited and 
quoted from in the last-mentioned case. 

[7] It is alleged by the complaint in efïect that Mitsui & Co. ship- 
ped the cotton by rail from points of original shipment to be carried 
to Kobe or Yokohama in Japan under and in accordance with cer- 
tain bills of lading, and that, in accordance with the terms of said bills 
of lading or contracts of affreightment, said Great Northern Steam- 
ship Company on or about the 17th day of February, 1907, paid as 
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inland or advance f reight charges for the said transportation and car- 
riage to Tacoma or Seattle, which has not been repaid. The contracts 
of affreightment, as shown by "Exhibit A" attached to the complaint, 
in so far as they provide for transportation of the cotton and touch- 
ing the f reight to be paid theref or, stipulate as f ollows : 

"To be carried to the port of (A) Tacoma, Wash., and thence by S. S. Tosca 
or steamer or steamers of the above companies to the port of (B) Kobe (or so 
near thereunto as she or they may safely get) with llberty to call at any port 
or ports in or out of the ciistomary route (ni any order), and to be there de- 
livered, as above eonsigned, or to hls or their assigns upon payment of the 
freight thereon, at the rate of .fl..35 cents from Okhihoma City to Kpbe, pay- 
able as above in United States gold currency, per one hundred pdilnds gross 
welglit, with ail otlier charges, advanced charges and average, without any 
allowance or crédit ov discounts; freight and advanced chargés payable at 
carrier's option, in advance, in cash, or inimediately on discharge of the prop- 
erty at the port of (B) Kobe in its équivalent in local currency, at bank de- 
iiiand rate of exchange on New Yoriv." 

There is no suggestion that the carriers exercised or declared their 
option that freight and advance charges should be paid in advance. 

That the inland freight was paid by the steamship compahy is not 
questioned, and \ve are to détermine by what right, obligation, or au- 
thority it paid such freight and what obligation Mitsui & Co, are un- 
der to reimburse the steamship company., The strong contention of 
défendant in errer is that the contracts of affreightment are divisible 
as to freight and the time of payment thereof, and the theory rests 
upon the faCt that they contain two parts by designatioii, namely, 1 
and 2; part 1 relating to the delivery of the cotton at port (A) and 
part 2 to the delivery at port (B) and unon certain provisions con- 
tained in paragraphs 2, 3, 11, and 12. The provisions as set out in 
the brief s read : 

"2. No carrier is liound to carry by any particular train or vessel. Every 
carrier shall hâve the right, in case of necessity, to forward said property 
by any railroad or route between the point of shipment and the point to which 
the rate is given. 

"8. No carrier shall be liable for loss or damage not occurring on its own 
ro'ad or its portion of the through route." 

"11. No carrier shall be liable for delay nor in any other respect than as 
warehousemen, while the cotton awaits further conveyance ; and in case the 
whole or any part of the cotton be preveuted from going from said port in the 
tirst steamer of the océan Unes above-stated, leaving after the arrivai of such 
cotton at said port, the carrier then in possession is at iiberty to forward said 
cotton by succeeding steamers of said Une, or if deemed necessary, by any 
other steamer. 

"12. ïhis contract is executed and accomplished and ail liabillty terminâtes 
ou the delivery of the said proiierty to the steamship, her master, agent, or 
servants, or to the steamship company, or on the steamship pier at the said 
port, and the inland freight charges shall be a first lieu, due and payable by 
the steamship company." 

The contracts are tripartite in fonn and purpose ; that is, they are 
contracts in which the relations, duties, and obligations of three par- 
ties are set out and defined, namely, the Connecting railroad Unes, 
the Great Northern Steamship Company and Mitsui & Co. The con- 
tract for carriage itself is to be performed by the railroad companies 
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and the steamship company, they to carry from point of receipt of 
the cotton to port (A) namely, Tacomà or Seattle, thence by steamer 
to port (B) which is Kobe or Yokohama in Japan, ail for the rate 
and sum of $1.35 per 100 pounds, one undivided considération or 
lump sum to be paid by the shippers, the property to be delivered 
at the latter ports to the consignée or assigns on payment of the 
freight thereon. The stipulations as to this we hâve set forth more 
fully heretofore. Then it is further agreed that the service to be 
performed shall be subject to the conditions, whether printed or writ- 
ten on the face or back of the contract. The division of the con- 
tract as to freight is effected, if at ail, by the conditions printed on 
the back thereof. Part 1 of thèse conditions provides that "with 
respect to the service until delivery at the port of (A) Tacoma, Wash., 
first above mentioned, it is agreed," etc., followed by twelve para- 
graphs, included among which are 2, 3, 11, and 12 above noted. 
Part 2 reads: 

"With respect to the service after Cellvei'y at the port of (A) ïacoma, Wash.. 
first above mentioned and until delivery at the port (B) second above men- 
tioned, it is agreed," etc. 

Then follow 19 paragraphs. The carriers, through their agents, 
signed the bill of lading "severally, and not jointly." 

By a reading of the contract it will be seen that part 1 relates al- 
most exclusively to stipulations between the shippers and the Connect- 
ing lines of railroad carrying to Tacoma, and not beyond. The 12 
paragraphs thereof relate to and define the rights and duties as be- 
tween the shippers and Connecting railroad lines carrying to Tacoma, 
with the one notable exception provided by the last clause of para- 
graph 12 that "the inland freight charges shall be a first lien, due and 
payable by the steamship company." This clause, of course, was as- 
sented to by the shippers, but it is clearly not an express stipulation 
on their part to pay the freight charges when the railroad lines de- 
liver the property to the steamship company, or upon the steamship 
pier, for such company. It is a direct stipulation, however, on the 
part of the steamship company to pay the freight, that is, what is 
denominated the inland freight, at that time to the railroad lines. Part 
2 relates almost wholly to matters of concern between the shippers 
and the $tearaship company. A number of stipulations contained in 
part 1 are repeated in substance in part 2, where applicable. Thus, 
for instance, clause 8 in part 2 provides for the manner of ascertain- 
ing the amount of claim for loss if any shall hâve been sustained. 
The same thing is provided for in clause 3 of part 1. This indicates 
a purpose of holding separate the stipulations of the inland carriers 
with the shippers from those of the océan carrier; hence the ship- 
pers' agreement with the former is in a manner distinct from that 
with the latter. There is, however, in part 2 no référence whatever 
to the freight charges, or to the time or conditions of payment thereof, 
except as contained in paragraph 3. This provides, among other 
things, that the carrier shall hâve a lien on ail goods for ail freight. 
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primages, etc., and that if, on the sale of the goods at destination, the 
proceeds fail to cover freights and charges, the carrier shall be en- 
titled to recover the différence from the shippers. This would seem 
to be indicative of an intendment that freight should be payable at 
destination. So it would appear that the dividing of the contract into 
parts 1 and 2 was but natural and analytical in the course of draft- 
ing, so that the shippers would be found to be dealing with the in- 
land carriers and the océan carriers separately, in so far as they could 
do so appropriately, and the mère fact of such division is not per- 
suasive of a purpose to niake the inland freight payable by the ship- 
pers to the raiiroad lines when the property is delivered to the steam- 
ship Company while in transit to destination. 

Nor do we think that the stipulations contained in paragraphs 2, 
3, and 11 of part 1 indicate an intendment that such freight should 
be paid by the shippers or consignées at any time prior '*o the time 
of the delivery of the property at destination. The contention as to 
thèse is cogently and sufificiently answered by the opinion of the court 
in the case of British & Foreign Marine Ins. Co. v. Southern Pac. Co., 
72 Fed. 285, 288, 18 C. C. A. 561. Indeed that case, being so nearly 
parallel, is authoritative hère. The court says: 

"It is urged tliat since the hills of ladinc; provide for successive transporta- 
tions by successive carriers, witli a provisiou tliat tlie liabllity of eacli carrier 
for loss or damage of tlie goods sliall cease on lils delivery of the cotton to 
the uext carrier, cach separate trausportatiou should be treated as a separate 
voya,',;e. Rut the coutract is a single one for the eiitlre transportation froui 
the port of original loadiug to the port of ultimate destination. The Cfirrier 
who received the goods agreed with the shipper, directly for himself and as 
agent for the tvFO other carriers, that they would transport the cotton the 
eutire distance for a stipula ted f reiglit, to be paid upon delivery at destination. 
ïhe shipper sought carriage for his goods, not to New Orléans, nor to New 
Yorl^, but to Europe ; and when three carriers, havlng formed a comblnation 
for tlie eutire carriage, talce his goods under a contract by the terms of whicli 
the entire compensation for that carriage is made dépendent upon delivery at 
final destination, there is no reason why a court should alter those terms." 

This leaves but one other clause for considération, namely, para- 
graph 12 of part 2. As to this it is urged that since the shippers are 
parties to the contract they constituted the steamship company their 
agent to pay the inland freight, and thereby became boutid when the 
steamship company so paid such freight to repay it to such company, 
and thus that there was an assent to a division of the freight and an 
obligation to pay accordingly. In this we cannot concur. The case 
of The Hibernian, 10 Asp. Mar. Cases, 501, is strongly relied upon 
in support of the view, but it seems not to be properly understood. 
In that case a part of the goods was lost en route. When the re- 
mainder arrived at destination, the consignée sought their delivery 
without paying the freight on the goods lost. The contract was draft- 
ed in two parts as the one in suit. The first set of conditions as 
denominated by the court contained a clause 12 identical with clause 
12 in the présent contract. As to this clause, after quoting it. Lord 
Alverstone, C. J., stays: "This condition, in my judgment, has only 
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an indirect bearing upon the question we hâve to décide" — which was 
whether tlie carrier was entitled to freight upon the lost goods. The 
contract contained another clause, however, being 17, making the prop- 
erty covered by the bill of lading "subject to ail conditions expressed 
in the regular forms of bills of lading in use by the steamship Com- 
pany at times of shipment and to ail local rules. and régulations ; at 
ports of loading and destination not expressly provided for by the 
clauses herein." Thus the regular forms of the bill of lading of the 
steamship company were also made a part of the contract. Thèse 
forms provided, among other things, as follows: 

"When the goods are carried at a tlirougli rate of freight, the inland pro- 
portiou thereof together with the other charges of every klud (if any) are due 
ou delivery of the goods to the océan steamship, and the shipowner or his 
agent sball hâve a flrst lien on the goods in whole and In part until paynaent 
thereof." 

While it was held that this clause last quoted was a counterpart of 
clause 12, and gave the ship a lien upon the property for advance 
freight charges paid, it w^as further held, based upon the idea that the 
ship thus acquired a lien upon the property, that the ship was entitled 
to enforce that lien upon the part of the goods carried to destination 
for the freight upon the goods lost as well as upon those not lost. 
Nothing beyond this was decided by the learned court. It is not au- 
thority for the contention that the shipper became bound to pay the 
accumulated freight when the property was delivered by the inland 
lines to the steamship company, and Moulton, L. J., was in great 
doubt whether the shipowher had a lien on the goods not lost for 
freight on goods lost as claimed. 

The only rationable interprétation of clause 12 is simply what it 
says, namely, that the inland charges sliall be a first lien due and pay- 
able by the steamship company. The lien is in favor of the railway 
lines and for their protection. But, under the usages of Connecting 
lines and steamship companies, the succeeding carrier pays the freight 
to those from whom thé property being carried is received, and hence 
it is stipulated hère that freight of the preceding railway lines shall 
be due and payable by the steamship company. This is in strict ac- 
cord with the principal contract providing that the property shall be 
delivered at destination to the consignée on payment of freight. Any 
other view would be to cast a clause into the contract not found there. 

We conclude, therefore, that the shippers were not bound to the 
payment of the inland freight when the cotton in transit was delivered 
to the steamship company at Seattle for further carriage to the Orient, 
nor did the shippers become bound to the payment of such freight to 
the steamship company upon its payment to the railway lines, although 
such company acquired a lien on the property for such freight paid. 
The property being lost, however, the lien was also lost, and the steam- 
ship company was wilhout right of action against the shippers for 
the freight charges. The insurance company, the défendant in error, 
is in no better position than the steamship company; hence was not 
entitled to recover. Besides, British & Foreign Marine Ins. Ce. v. 
202 F.— 3 
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Southern Pacific Co., supra, the case of Scow No. 190, etc. (D. C.) 88 
Fed. 320, supports this conclusion and is instructive. 

The judgment of the Circuit Court will be reversed and remanded, 
with directions to dismiss the action. 

ROSS, Circuit Judge (dissenting). I am unable to agrée to the 
judgment in this casé. As I read the bills of lading under which the 
cotton was shipped, they were several, and not joint, contracts. The 
whole frame of the instruments in my opinion shows this to be true; 
but, as if to make assurance doubly sure, the respective carriers by 
their agent expressly recited in the bills of lading, agreed to and ac- 
cepted by the shipper that they were "severally, and not jointly," ex- 
ecuted. And ail of their stipulations were expressly made binding 
upon the shipper, among which were the provisions of the twelftb 
subdivision of the first of the two parts into which the instruments 
were divided, which reads: 

"12. This contract is executed and accomplished and ail liabillty terminâtes 
on the delivery of the sald property to the steamshlp, her master, agent, or 
servants, or to the steamshlp eompany, or on the steamship pier at the said 
port, and the inland freight charges shall be a flrst lien, due and payable by 
the steamship eompany." 

Upon such delivery the railroad companies became entitled to the 
inland freight, and for its payment the steamship eompany became 
liable by virtue of its express contract contained in the clause just 
quoted, and for which the shipper was manifestly liable in the event 
the steamship eompany did not pay, for the debt was the debt of the 
shipper. But the steamship eompany did pay the inland freight, and 
that, of course, ended the shipper's liability theref or, and gave the 
steamship eompany the right of recovery against the shipper for such 
advance, to which right the appellee insurance eompany is justly enti- 
tled to be subrogated. 

"The gênerai doctrine," said the Suprême Court in Myrick v. Mich- 
igan Central R. R. Co., 107 U. S. 102, 107, 1 Sup. Ct. 425, 429 (27 
L. Ed. 325), "as to transportation by Connecting lines, approved by this 
court, and also by a majority of the state courts, amounts to this: 
That each road, confining itself to its common-law liability, is only 
bound, in the absence of a spécial contract, to safely carry ovèr its 
own route and safely to deliver to the next Connecting carrier, but 
that any one of the companies may agrée that over the whole route 
its liability shall extend. In the absence of a spécial agreement to 
that efïect, such liability will not attach, and the agreement will not 
be inferred from doubtful expressions or loose language, but bnly 
from clear and satisf actory évidence." As will be seen from the pro- 
visions of the bills of lading in the présent case, so far from there 
being anything to indicate any obligation or liability on the part of 
the railroad companies for any part of the water transportation in- 
volved, it was expressly stipulated that their obligation ended with 
the delivery of the property to the steamship eompany. 

Nor do I see, in view of the express stipulations of the bills of lad- 
ing to which référence has been made, that the fact that a through 
freight rate was therein fixed is of any importance. It was of no in- 
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terest to the shipper what portion of such rate was to go to the inland 
transportation companies and what portion to the steamship company. 
In a case somewhat similar to the présent, Cincinnati, N. O. & T. P. 
Ry. Co. V. N. K. Fairbanks & Co., 90 Fed. 467, 470, 33 C. C. A. 611, 
615, Judge (now Mr. Justice) Lurton said: 

"In thls day of advanced methods iu the carrlage of goods, very Uttle slg- 
nlficance can be attached to the mère giving of a through rate for a shlpment 
necessarlly passlng over the Une of more than one carrier. The presumption 
Is rather that it undertook to contract for Itself and the Connecting carrier, 
severally and not jolntly." 

In the présent case there is no need to rely upon any such presump- 
tion, for the agreement between the shipper, the inland carriers, and 
the steamship company was clearly expressed. 

In my opinion the judgment should be affirmed. 



UNITED STATES v. HIAWASSEE LUMBER CO. 

(Circuit Court of Appeals, Fourth Circuit December 21, 1912.) 

No. 1,102. 

L VeNDOB and rUECIIASEB (| 231*) — Deeds — VALIDrrT OF Eeqistbation — 
KoRTH Cabolina Statutes — Necessity of Phobate. 

The North Carolina statute raïuires doeds executed before a com- 
mlssioner outside of the state to be probated before a Judge or clerk 
of court wlthin the county where tiie property is situated before they 
are eligible for registration. Laws N, C. 1<SS5, c. 147, § 1, Itnown aa 
the Counor Act, provides that "no conveyance of laud * * * shall 
be valid to pass any property as agalnst creditors or purehasers for a 
valuable considération from the douer • * * but from the registra- 
tiou tliereof withiu the county where the land lieth," with a proviso that 
the act shall not apply to deeds already executed untU Jauuary, 1886, 
and a further proviso that no purcliase from auy such donor shall pass 
tltle as agalnst an unregistered deed executed prior to December 1, 1885, 
when the person clalniing under such deed shall be in possession, or 
when the purchaser shall hâve actual or constructive notice of the prior 
unregistered deed at the time of the purcliase. Eeld that, under such 
statutes, as construed by the Suprême Court of the state, the rc^gistra- 
tlon of a deed executed outside of the state without having It probated 
as required by the act of 1868 was without authority and Ineffective for 
any purpose; that, under the later act, such a deed previously executed 
and so registered, unless probated and registered prior to January 1, 
1886, took efCect to pass the légal title only from the date of such law- 
ful registration, and was invalid as agalnst a conveyance made and 
registered in the nieantime under a decree of court agaiust the grantor 
which left in him no title to pass thereunder. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. iS 
487, 513-539; Dec. Dlg. § 231.*] 

2. Vendob and Puecuaseb (§ 244*) — Bona Fide Pubchabee — Actual Notice 
OF Pbiob Conveyance. 

Evidence considered, and held not suffident to charge a purchaser of 
land at judiclal sale with actual notice of a prior deed not legally reg- 
istered. 

[Ed. Note.— For other cases, see Vendor and Purchaser, Cent Dlg. {1 
609-611 ; Dec. Dlg. i 244.*] 

•For other casM ■•• sam* topic £ i numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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3. Jtjdgment (§ 497*) — Collateeai, Attack — JuRisnicTioN — Effect of Ré- 

citals. 

Récitals in tlie deeree of a court of gênerai jurisdletion ttiat summons 
wag (luly executed on the défendant, and tliat lands wliich were tlie sub- 
ject of tlie suit were described in an exliibit attached to tlie complaint, 
wliich is referred to for sucli descriptions, iinport verity, and are suffl- 
cient as agaiust collatéral attack to show that the court had jurisdiction 
over the défendant and that lands sold under the deeree were those in- 
volved in the suit. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. |§ 93T, 938; 
Dec. Dig. § 497.*] 

4. ACKXOWLEDGMENT (§ 47*) — PeOBATE OF DEED CtJEATIVE StATUTE— CON- 

STBUOTION. 

Ijiws N. C. 18G9-70, c. 32, providing that "the probate of ail deeds 
* * * required to be registered, heretofore taken under laws existing 
prier to the adoption of the Code of Civil Procédure, is hereby declared to 
be valid to ail intents and purposes and shall be admitted to registration 
as if the probate had been taken under existing laws," has no applica- 
tion to deeds which were registered without having been probated at ail. 

[Ed. Note. — For other cases, see Acknowledgment, Cent. Dig. §§ 235- 
240 ; Dec. Dig. § 47.*] 

In Error to the District Court of the United States for the West- 
ern EHstrict of North Carolina, at Asheville; Jas. E. Boyd, Judge. 

Action at law by the United States against the Hiawassee Lumber 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

This was an action of ejectment, brought by the United States against the 
Hiawassee Lumber Company, in the District Court of the TJnited States for 
the Western District of North Carolina, to recover 5,000 acres of land eni- 
braeed in grant No. 3,110, situate in Clay eouuty, N. C, as set out in the 
complaint. The plalntlfC allèges Its ownership of the land, and that the dé- 
fendant is in the unlawful possession of the land and unlawfully withholds 
same from the plaintiff, to its damage in the sum of ^îl.OOO. 

The défendant lu its answer dénies the ownership of plaintiff of the land, 
and says that "it [the défendant] is In possession of tract No. 6,687, by virtue 
of grant No. 2,084, which tract is lapped in part by the land claimed by plain- 
tiff, as plaintiff contends its tract is located, but défendant dénies that plain- 
tiff's tract can be located at ail; and défendant dénies that its possession 
of said land is wrongful, but avers that such possession is lawful and right 
ander bona fide title superior to any tltle in or claimed by plaintifC." It also 
admits that it is a corporation, and sets up by way of affirmative relief that 
it is the owner in fee simple of tract No. 6,687, grant No. 2,984, is in posses- 
sion of same, and that plaintiff claims soiue estate or interest in the land 
adverse to défendant, which is without foundation in fact or law, and is in- 
jurious to defendant's title and possession. 

In the trial of the case in the court below the plaintiff introduced the fol- 
lowing évidence: 

(a) Grant No. 3,110, to E. B. Olmstead, dated November 10, 1867, registered 
in Cherokee county November 9, 1S68, in Book K, page 501; and the certifl- 
cate of survey attached to the grant, purporting to show a survey of tract 
No. 4,500 on February 20, 1854, by J. B. Baker, C. S. (county surveyor), and 
Thos. Holland and J. 0. Huskins, chain bearers (C. B.) 

(b) A deed from E. B. Olmstead et ux. to Levi Stevens, dated February 7, 
1868, purporting to be registered in Clay county February 23, 1869, in Book 
A, page 329, and registered in Clay county Jlay 20, 1806, in Book H, page 61, 
conveying said tract of land. 

*For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(c) A deed froiii Levi Stcvens et nx. to the î'iiited States of America, dated 
Mardi 15, 18(;9, piuDorting to be re^'istered in Clierokee county August 4, 1S71, 
reglstered iii Clay county Jhiy 20-22, ISOG, in Kook II, page C7, conveying 
said 5,()00-acre Inict, aud certain other tracts not relatlng to any lands em- 
braced lu tliis action, but wbich are situate now in Graham county. 

(d) Sixteen Krants. issued to i:. B. Oluistead, eacti for 640 acres, dated 
Noveniber 10, 1807, naniely: 



Grant. 


i:ntry. 


Grant. 


r'ntry. 


3008 


6681 


3009 


6082 


3010 


(;()83 


3011 


6684 


,3012 


66S5 


3013 


6686 


2984 


(;()S7 


2982 


6656 


2JJ0S 


6671 


3000 


6673 


2970 


6557 


2965 


6550 


2999 


6672 


3001 


6(!74 


3002 


6675 


2963 


6541 



— ineluding tlie cortilicate of survey attaclied to each grant, tlie entries Lav- 
ing been niade ou May 10, ]S59, ^vhicli were snrvcyed on May 31 and Jime 1, 
1859. It was lulmitted tliat llie descriiitions iii thèse grants ernbrace tlie lands 
described ou tiie uia]) as iiuiicaleii by tlie enti'v nuiubers and grants ruarked 
and described tliereon. 

(e) A inap ma de by the surveyors, Shearer and Hayes, showiug tract No. 
4,500 in rcd lines and the 16 tract.>^ In Mack Unes. Défendant clainis the 
lands eiubraeed in the black lines, under the said grants, and which came to 
them after the grants were issued, as follows : 

(f) Beed froiu K. Klias, Couniiissiouer, to A. Rosentlial, dated October 28, 
1882, registered la Clay county October 17, 1890, in Book F, page 282. It 
eonvej's about 90 différent grants, situate in the c-ounties of ('herokee. Maçon, 
Swain, and .lacksou, \Yhich are severally described by inetes and bounds, 
ineluding Nos. 3.00'^, 3,009. 3,010, 3,011. 3,012, 3,013, 2,984, 2.9S2, 2,963, 3.002, 
3,001, 2,999, 2,96.1, 2,070, 3,000, and 2,998, but does not include grant No. 3,110 
for tract No. 4,.50O. This deed recites that it was made "by virtue of the 
decree of the superior court of Maçon county, reudered at spring terra, 1882, 
appolntiiig, autboriziiig, and empowering K. Elias, commissioner, to make 
sale of the lands hereinafter nieationed and described; and whereas, by 
virtue of the aiitbority aud power vested in me, as commissioner aforesaid, 
I did sell and make a report thereof at the suiierior court of said county at 
Its fall terni, 1882, which report was in ail things conflrnied, at whieh time a 
furtlier and final decree was made by the court authorizing aud directing 
me, as commissioner aforesaid, to exécute and deliver a deed of conveyance 
to A. Ilosenthal, the purehaser." 

As foundation for this dted, défendant introduced a record from the su- 
perior court of Maçon county, N. C, certitied by W. N. Allman, clerk, and 
under the seal of the court, dated October 25. ]882, in a case entitled "G. W. 
Swepson v. E. B. Olmstead," showing complaiut ; decree at spring terni, 
1882, sigued by II. A. Gilliain, .ludge, reciting that "a writ of summons has 
been duly executed on défendant aud uo défense was made to this action," 
and it is "ordered, adjudged, aud decreed that the plaintitf hâve and recover 
of the défendant the lands mentioned in his coiuplaint and niarked 'Exhibit 
A,' amountlng to 89,532 acres" ; that défendant is trustée of plaintifC, and 
holds said land as trustée for plaintiff's bcneflt, and it is ordered that same 
be sold, and out of the proceeds of sale the sum of $500 Is to be paid to de- 
fendant, then pay costs, and pay the residue to the plaintiff, and the lands 
conveyed to the purehaser ; and K. Elias is appointed commissioner to make 
the sale, conveyance, and payment. A report is made to the court at the fall 
term, 1882, showing a sale of the lands mentioned in the decree to A. Rosen- 
thal for $40,000, that he is ready to pay it into court upon confirmation of 
the sale, and that he has paid the $500 to the défendant Olmstead. At the 
fall term, 1882, final decree is made by his honor, .lames E. Shepherd, Judge, 
confirming the sale in ail things, and ordering the commissioner to make 
deed to Rosenthal upon payment of the residue of the money due the plaintiff. 
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(g) A deed from E. B. Olrastead et iix. to A. Rosenthal, dated October 31, 
1882, reglstered in Clay coimty November 12, 1906, in Book M, page 337, quit- 
claiming ail interest in ail the lands set out in said deed from Elias, comniis- 
sioner, to Rosentlial. 

(h) A deed from A. Rosentlial et iix. to J. H. McAden, in trust for tlie lieirs 
and devisees of Rufus Y. MeAden, dated May 21, 1889, reglstered in Clay 
eounty May 21, 1906, in Book M, page 114, conveying ail the lands embraeed 
)4i the deed from Elias, commissioiier, to Rosenthal, and from Olmstead and 
'i\ife to Rosenthal. 

(i) Certifled copy of the last will and testament of George W. Swepson, 
rtevisiiig ail of his property to his wife, Virginia B. Swepson, dated Jnly 14, 
18S2. 

(J) Certifled copy of a spécial proceeding in the superior court of Alamance 
couuty, entitled "In the Matter of the Pétition of Mrs. Virginia B. Swepson, 
Exeeutrix, and Sole Devisee and IjCgatee of George W. Swepson, Dec'd." 
A iietition is sworn to liy Mrs. Sweiison on August 21, 1884, wherein, among 
(itlier tliings, it is set out that the testator died inilebted in the sum of about 
if400,000; that he devised ail of his estate to petitioner and apnointed lier 
sole executrix of his will; that his Personal estate amounted to about $6,000 
and has been applied, as far as realized on, to coats of administration ; that 
liis équitable and légal real estate Is situate in ten (designated) counties, and 
is set out in an attached inventory ; that the will contains no power to sell — 
and asks for au order to sell so nmch of the real ostnte as may be necessary 
to pay tiis debts, with costs and charges of administration. An order is made 
by the clerk on August 21, 1884, liuding the faets set out in the pétition and 
adjudging it necessary to sell the Avhole of testator's lands to enahle lier to 
])ay his debts, and authorizing and einpowering lier to sell the lands publicly 
or privately, for cash or on crédit, and make report. Report was filed by 
her September 9, 18S5, showing that, after due advertlseinent according to 
law, she sold the lands at public sale at the eourthouse door in Graham, 
Alamance eounty, on September T, 1885, half purchase money In 6 months, 
balance in 12 months, within interest, to varions jiersons, among them : "Lot 
53 to R. Y. McAden for $1,000.00; lots 8 to 53, inclusive, are incumbered 
with a mortgage of over $225,000.0t), ineluding interest." Decree, dated June 
16, 1886, eonflrms the sale of September 7, 1885, and orders deeds to be made 
to the various parties, etc., and to tliis is attached an exlilbit showing that 
"lot No. 53" contains, among otliers, the 10 grants under whicli défendants 
elaim. 

(k) Deed from Virginia B, Swepson, executrix, devisee, and commissionei', 
to R. Y. McAden, dated May 11, 1888, reglstered in Clay eounty ,7une 28, 1S88, 
iu Book F, page 130. 

(1) Will of R. y. McAden, dated April 9, 18.S9, devising thèse lands to J. H. 
McAden, trustée, with power of sale, etc. 

(m) Deed from Henry M. McAden et al., cliildreu and devisees of R. Y. 
MeAden to S. E. Covei' and others, dated l'ebruary, 1905, reglstered in Clay 
eounty November 3, 190(). 

(n) Deed from S. E. Cover and others to défendant, dated May 17, 1906, 
reglstered in Clay eounty ,Tuly 8, 1909, in Book P, iiage 221. 

It is admitted that thèse conveyances cover the lands set out in the bound- 
ary claiined by the plaintiff, but by other tract iiumbers and grant iinmbers, 
and deseribed by luetes and bounds and the numbers set out in the K. Elias 
deed. 

(o) Défendants also introduced stnle grant No. 2,328 to G. W. Bristol, dated 
Deeember 20, 1860, for eutry No. 2,302, reglstered in Clay eounty June 12, 
1862, containing 790 acres, and grant No. 2,.'}25 to tie(n'ge Bristol, dated De- 
eember 20, 1860, reglstered in Clay eounty June 20, 1862, and mesne convey- 
ances briuging title into W. C. Walsh, ail of record in Clay eounty, which Is 
admitted to be located as sliown on the map. 

At the close of the évidence the défendant asked the court to direct a ver- 
dict in its favor upon the issues, which motion was granted. To the granting 
of this motion plalntift excepted. and judgment was entered accordingly. 
The plaintiff sued out a writ of error, upon whieli the case cornes to this court. 
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A. E. Holton, U. S. Atty., of Winston-Salem, N. C, and Stephen 
W. Williams, Sp. Asst. U. S. Atty., of Washington, D. C. (A. L. Coble, 
Asst. U. S. Atty., of Statesville, N. C, on the briefs), for the United 
States. 

James H. Werrimon, of Asheville, N. C, and Marshall W. Bell, of 
Murphy, N. C, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). In 
the détermination of the questions involved in this controversy, the 
plaintiflf in error will be referred to as the plaintifif and the défendant 
in error as the défendant, inasmuch as the parties sustain the same rela- 
tion in this court that they did in the court below. 

It is contended by the défendant that grant No. 3,110, which em- 
braces the 5,000 acres involved in this controversy, is invalid on ac- 
count of certain irregularities as respects the entry, survey, etc.. It 
was admitted in the court below that the 16 grants, under which the 
défendant claims, embrace the lands sought to be recovered. We hâve 
caref ully considered this point, and are of the opinion that it is imma- 
flerial as to whether the 5,000-acre grant, made to Olmstead, under 
which the government originally claimed, was valid or not, inasmuch 
as it is admitted that the grants made to Olmstead, and upon which the 
défendant relies, embrace this 5,000-acre tract, and as it appears that 
at the time Olmstead conveyed the land in dispute to Stevens he had 
acquired title thereto under the 16 grants to which we hâve heretofore 
referred. 

The questions at issue in this controversy are within a narrow com- 
pass, and in order that we may fuUy understand the vital points it 
should be borne in mind that Olmstead, the common source through 
whom the plaintiff and the défendant both claim title, in 1868 made a 
deed to Levi Stevens which the plaintiff insists emb races the land in 
controversy. The exécution of this deed was acknowledged before 
John S. Hollingshead, of Washington, D. C, commissioner of deeds 
for the State of North Carolina, February 7, 1868. The deed from Ste- 
vens to the United States was acknowledged before Charles Chauncey, 
of Pennsylvania, commissioner of deeds for the state of North Car- 
olina, March 15, 1869. The Olmstead deed was first registered in 
Clay county February 23, 1869, but it does not appear that it was 
properly probated and ordered to be registered. The same deed was 
re-registered in the same county on May 20, 1896. The deed from 
Stevens to the United States was registered in Cherokee county August 
4, 1871, but it does not appear that this deed was properly probated 
and ordered to be registered. This deed was re-registered in this 
county May 14, 1896. 

As shown by the statement of facts, the défendant bases its claim 
of title upon a deed made by K. Elias, commissioner, to A. Rosenthal, 
pursuant to a proceeding instituted at the Spring term, 1882, of the 
superior court of Maçon county by George W. Swepson against E. B. 
Olmstead, in which it was alleged that on the Ist day of October, 
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1867, the plaintiff was seized of the équitable title to tlie lamls de- 
scribed in Exliibit A, attached to and made a part of the coinplaint, 
and that at that time the légal title was in the state of North Carolina; 
that the plaintiff had paid the state of North Carolina the purchiase 
money for the same, and that the défendant had contracted with the 
plaintiff for ail of said lands, amounting to 85,000 acres, and that the 
plaintiff had assigned his équitable title to the défendant to enable hira 
to obtain the grant in his (defendant's name), with the express and 
distinct understanding that the défendant was to reconvey to the plain- 
tiff such portion of the land for which he did not pay. The plaintiff 
prayed that the défendant be declared a trustée of said lands for the 
benefit of plaintiff, and that a commissioner be appointed to sell the 
same, and out of the proceeds of such sale the défendant be paid the 
suni of $500 due him by the plaintiff, and the costs of the action. 

The case was heard upon the coniplaint, proofs, and exhibits, and 
the jury returned a verdict in favor of the plaintiff, and a sale of the 
lands was decreed, and K. Elias was appointed commissioner to make 
such sale. Accordingly a sale of the lands was had, and A. Rosenthal 
became the purchaser of the same in the suni of $40,000. The com- 
missioner reported the sale, that the amount had been paid, and his 
report was confirnied, and, in pursuance of the decree confirming his 
report, he executed a deed to Rosenthal for the same. The deed thus 
obtained from K. Elias, commissioner, was properly registered in Clay 
county October 17, 1890, six years prior to the second registration of 
the deed from Olmstead to Stevens, and also six years prior to the 
re-registration of the deed from Stevens to the plaintiff. 

The objection that is urged as to the registration of the deed from 
Olmstead to Stevens in the first instance also applies to the registra- 
tion of the deed from Stevens to the plaintiff; it being insisted by the 
défendant that the registration of thèse deeds was invalid. Therefore, 
if we should reach the conclusion that the registration of the deed 
from Olmstead to Stevens was valid, it would necessarily follow that 
the registration of the deed from Stevens to the plaintiff was valid, 
and the légal title to the lands in controversy would thereby vest in the 
plaintiff. Ilence the first question that arises is as to the effect of the 
registration of the deed from Stevens to the plaintiff" in 1871. If this 
registration was not valid, and no title passed thereby, then the ques- 
tion naturally arises as to whether such attempted registration was 
either actual or constructive notice to subséquent creditors or purchas- 
ers for value. If we should détermine this question in the négative, it 
would necessarily follow that the plaintiff woidd not be entitled to re- 
cover. This being an action of ejectment, the plaintiff must recover, 
if at ail, upon the strength of its own title, and not upon the weakness 
of its adversary's title. 

[1] What was the effect of the registration of thèse two deeds? 
It is insisted by counsel for the défendant that, inasmuch as thèse 
deeds were not probated by the judge of probate, the register of deeds 
was not authorized to place the same upon the record. Counsel for 
plaintiff cite certain cases bearing upon this question, but those cases 
hâve no référence to the requirements of the act of 1868. While it is 
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true that prior to 1868 the statute did not require that a probate taken 
by a commissioner of deeds out of the state should be adjudged to 
be correct, yet there can be no question that by the act of 1868 an ad- 
judication was required and is essential. While it appears that thèse 
deeds were placed upon the record of the register of deeds in the re- 
spective counties, yet it nowhere appears that the same were properly 
probated by the clerk or other proper officiai, or that the register of 
deeds was directed to register the same. This question bas been 
passed upon by the Suprême Court of North Carolina, and that court 
lias uniformly held that the register of deeds is without authority to 
place a deed on the registration books unless it bas been duly probated 
by one of the judges of the Suprême Court, superior court, or the 
clerk of the court or bis deputv in the county where the land is situ- 
ate. In the case of Cozad v. McAden, 150 N. C. 206, 63 S. E- 944, the 
court said; 

"It lias lieen uniformly held, sinco the enactment of the statute eontrolllng 
this matter in ISOS, that when the acknowledgiiient of a deed or other instru- 
ment requiring registration has been talten before some officiai outside of the 
state, in order to a valld probate. the deed with a proper eertificate, should be 
presented to the résident clerk for approval, and there should be an express 
adjudication to that effect by the local officer." 

In the case of Evans v. Etheridge et ux., 99 N. C. 43, 5 S. E. 386, 
it appears that on the 2d day of May, 1866, Etheridge and wife exe- 
cuted a deed in trust to W. T. Brinkley, conveying to him the prop- 
erty therein mentioned and for the purposes named. This deed in 
trust was delivered to the register of deeds for Dare county and reg- 
istered by him without the same having been probated. The court, in 
that case, in ref errin^- to this phase of the question, said : 

"It is insisted by the appellees that the deed in question was proved in 
conipliance with this section before a connnissioner of affidavits, and that the 
adjudication of the clerk is only directory, and not an essential prerequisite 
to registration, and that, having been registered upon the eertificate of the 
commissioner, though without any adjudication and order of registration by 
the clerk, it is valid, and, the purposes of registration beiug to give notice, 
the spirit and purpose of the law is fuUy met. We are referred to a number 
of cases (Young v. Jackson, 92 X. C. 144, Holmes v. Marshall, 72 N. C. 37, 
and other cases) in which it was held that, 'the provision requiring the eertifi- 
cate of probate by the probate judge of a county other than that of registra- 
tion to be passed upon by the probate judge (the clerk) of the county of regis- 
tration is directory, aud that a registration which has not been so passed 
upon is not void.' ïhe analogy betweeu those cases and that before us is 
lost in the fact that the functions of the clerk are broader than those of the 
connnissioner. He not only takes the proof of acknowledgment, but adjudges 
the fact of 'due exécution,' whereas the commissioner of affidavits, and per- 
haps others, only take and certify the acknowledgment or proof. 'Probate of 
deed is taken,' says Pearson, J., in Simmous v. Gholsou,50 N. C. 401,'by hear- 
ing the évidence touehlng the exécution — 1. e., the testimony of witnesses or ac- 
knowledgment of the party— and from thut évidence adjiidging the fact of 
its exécution. Where the évidence is offered to the court, the entire probate 
is taken by it; but where the ageney of a connnissioner is resorted to, a part 
of the probate — i. e., hearing the évidence — is taken by him and certified to 
the court, and thereupon the probate is perfected by an adjudication that the 
eertificate is in due form and that the fact of the exécution of the deed is 
established by the évidence so certified.' In cases of probate before clerks 
who can both take the évidence and adjndioate the fact, it has been held that, 
though it ought not to be omitted, the fiât of the clerk of the county of régis- 
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tration Is not an absolute prerequisite to a valid registration, but the validity 
of the registration in such cases rests upon tlie faot that there has been an 
adjudication of 'due exécution' by an offleer compétent to botli hear évidence 
and adjndicate. The register has no authority to put the deed upon liis 
books unless proved and so adjudged in sonie one of the modes prescribed 
by the statute. 'Tlie probate is his warrant for dolng so,' and if registered 
wlthout this warrant it does not create such an equity in the mortgage trustée 
as to afCeet creditors or subséquent purchasers for vahie. It was so adjudged 
In Todd V. Outlaw, 79 N. C. 235, and we refer to that case and the authoritles 
tliere eited." 

In that case the court held that, inasmuch as the deed in trust from 
Etheridge and vvife to Brinkley was registered without proper war- 
rant, such registration did not render it vahd as against the plaintiff 
and his creditors. In the case of Bernhardt v. Brown, 122 N. C. 587, 
29 S. E. 884, 65 Am. St. Rep. 725, this doctrine was again announced 
by the Suprême Court of North Carohna. 

An examination of the record discloses the fact that it was not con- 
tended by counsel for the plaintiff in the court below that the at- 
tempted registration of the deed from Olmstead to Stevens was suffi- 
cient to divest Olmstead of the légal title. In view of the provisions 
of the statute and the construction that has been placed upon it by the 
Suprême Court of North Carolina, we are of the opinion that the reg- 
istration of this deed was invalid, and that the légal title did not pass 
thereby as against subséquent creditors and purchasers for value. 

However, it is insisted by the plaintiff that Rosenthal took title to 
the 16 tracts of land now owned by the défendant with constructive or 
actual notice that the land in question had been conveyed to Stevens, 
and in turn by Stevens to the plaintiff. To support this contention 
our attention is called to what is known as the "Connor Act," con- 
tained in chapter 147 of the Eaws of 1885, section 1 of which is in 
the following language : 

"That section one tlionsand two hundred and l'orty-iive of the Code be 
stricken out, and the following inserted in lieu thereof: No conveyance of 
land, nor contraet to eonrey, or lease of land, for more than threo years 
shall be valid to pass any property, as against creditors or purchasers, for a 
valuable considéra lion from the donor, bargaiuor or legsor, but from the 
registration thereof «•ithin the county where the land lleth: Provided, how- 
ever, that tlie provisions of tliis act shall not apply to eontracts, leases or 
deed.s alread.y executed, nntll the flrst day of Jauuary, 1886: Provided, fur- 
ther that no purchase from any such donor, bargalnor or lessor, shall avail 
or pass title as against any nnregistered deed executed prier to tlie first day 
of December, 1880, when the person, or jiersoiis holding or claiinlug under 
such nnregistered deed sliall be lu the actual im.sses.sion and enjoyment of 
such land, either in i)erson, or by liis, her or tlieir tenants, at the tlnie of 
the exécution of such second deed, or wlien the person or persons claiming 
under or taking such second deed, Iiad at the tinie of taking or pnrchasing 
under such deed actual or constructive notice of such nnregistered deed, or 
lUe daim of the person or persons liolding or claiming tliereunder." 

It is obvions from the provisions of this act that, at the time of 
its enactment, the Législature realized that something had to be done 
in order that conveyances of this character might be put upon a more 
certain basis, and thus remove ail doubts as to the validity of titles 
and thereby prevent litigation. It appears that in many instances par- 
ties had failed to register their deeds, some had not registered their 
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deeds within the time allowed by lavv, and others had attempted to 
hâve them registered but had failed to comply with the statute then 
in force relating to the registration of such instruments. Therefore 
this act was passed, requiring ail nnregistered deeds to be registered 
before the Ist day of Jannary, 1886, and providing that only from the 
date of such registration should the légal title pass from the donor, 
bargainor or lessor. The act adopts the language of the statute in 
force in that state prior thereto in regard to the registration of mort- 
gages ; its purpose being to place deeds in respect to their registration 
and its effect upon creditors and purchasers for value upon the same 
footing as mortgages. Therefore the décisions in regard to the regis- 
tration of mortgages and its effect upon creditors and purchasers for 
value apply with equal force to the registration of deeds. 

There are two provisos in this statute ; the first being that the pro- 
vision of the act should not apply to contracts, leases, or deeds already 
executed until the Ist day of January, 1886, and the second that — 

" * • * no purchase from any sueh donor, bargainor or lessor, shall 
avait or pass title as against any unregistered deed executed prior to the 
first day of December, 1885, wlien the person or persons holding or claimlng 
under such unregistered deed shall be in the actual possession and enjoy- 
ment of such land, either in person or by his, her or their tenants, at the 
time of the exécution of such second deed, or when the person or persons 
elaiming under or taking such second deed, had at the time of taking or pur- 
chasing under such deed actuat or constructive notice of such unregistered 
deed, or the claim of the person or persons holding or elaiming thereunder." 

For some reason the plaintiff failed to avail itself of the provisions 
of this act by which it was given until the Ist day of January, 1886, 
to register its deed and thereby perfect its title. Therefore we must 
détermine as to whether the former registration of this deed served 
as either actual or constructive notice to Rosenthal and those elaim- 
ing under him. In considering this act it should be constantly borne 
in mind that the gênerai rule incorporated therein is that no deed shall 
be valid as against creditors and purchasers for value except from 
the date of registration. Therefore, in our opinion, as to ail deeds 
theretofore and thereafter executed, the registration was essential as 
agaiiist creditors and purchasers for value. It is well settled in North 
Carolina that the registration of a deed or mortgage is valid as against 
subséquent creditors and purchasers for value, not upon the theory 
that it puts them upon notice, but because it divests the title of the 
grantor, leaving nothing to convey — hence nothing passes. If its 
registration is without authority of law, it has no such effect, and is 
inyalid as against purchasers for ail purposes. The purpose of the 
act of 1885 was to remove ail controversy as to what would constitute 
notice, either actual or constructive, and to make the registration the 
single essential act on the part of the grantee without which his deed 
was inefïectual to convey any title as against creditors and purchas- 
ers for value. In the case of Collins v. Davis, 132 N. C. 109, 43 S. 
E. 580, Judge Connor, in speaking for the court, said : 

"HoUlngsworth took liis deed with such notice as the possession and the 
registration of the mortgage from Léonard to Tyson and Davis to Collins 
gave him of the condition of the title. His honor was of the opinion that 
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lie purehased with notice, and therefore took subject to the iucumbrances 
and equlties o£ Davis. By the failure to record tlie deed from I^onard to 
Davis, it was, under tiie provisions of chapter 147, r>aws 1885, invalid as 
against Hollinsswortli, wlio purcliased for value. ïlie provlso to said act, 
saving the right.** of persons in the actiial possession of land, applies only to 
deeds executed prior to Pocemher 1, 1885. In Jladdox v. Arp, 114 N. C. 585, 
19 S. E. 065, Shepherd. C. J., says: 'The présent case not being vvltMn the 
proviso of the act, actual notice of a prior unregistered contract to convey can- 
not, in the absence of fraud, affect the rights of a subséquent purchaser 
for value, wliose deed is duly registered according to law.' It will be ob- 
served that the act of 1885 is an exact eopy of section 1254 of the Code, wiUi 
the insertion of the words 'conveyance of land or coutract to convoy or 
lease,' etc., pîacing deeds upon the same basis, in regard to reglstration as 
mortgages and deeds of trust; heuce, as said by this court in Allen v. Bo- 
len, 114 N. C. 560, 18 S. E. 964, 'thus applying to the reglstration of deeds 
the same ruie applicable to the reglstration of mortgages.' Since the passage 
of thei act of 1829 (chapter 20), brought forward and incorporated in the 
Code as section 1254, Reade, J., in Robinson v. Willoughby, 70 N. C. ."558, 
says: 'The décisions hâve been iinifonn that deeds in trust and mortgages 
are of no validity whatever as against purchasers for value and creditors, 
unless they are registered, and that they take effect only from and after 
reglstration just as if they had been executed tlien and there. ♦ * * No 
notice, hovcever full and formai, will supplr the want of reglstration.' In 
Hooker v. Nichols, 116 N. C. 157, 21 S. E. 207, Faircloth, C. J., quoHng the 
language of chapter 147 of the I.avvs of 1885, says: 'It will be noted that the 
effective words of this act are identieal in substance wIth section 1254 of 
the Code, and we are driven to the conclusion that the Législature, with full 
knowledge of the meaning and effect of said act of 1829, iutended to apply 
the same rule to ail conveyances of land as declared in the late act of 18S5, 
and we must give the same effect to it.' " 

The same rule is announced in Tremaine v. Williams, 144 N. C. 114, 
56 S. E. 694, in which the court, said: 

"No notice to purchasers, however full and formai, will supply the want of 
reglstration " 

— citing Quinnerly v. Quinnerly, 114 N. C. 145, 19 S. E. 99, in which 
Chief Justice Clark announced the same rule. 

[2] It is also insisted that Rosenthal had actual notice of the trans- 
fer of this land from Olmstead to Stevens, and by Stevens to the 
United States, by virtue of the following statement contained in the 
complaint filed in the case of Swepson v. Olmstead, supra; it being 
the proceeding wherein the lands in controversy were decreed to be 
sold, and in pursuance of which Rosenthal purehased the land and took 
his deed: 

"That the défendant failed to pay for ail of such lands, except 32,000 
acres, for the said 32,000 acres of land he did pay for, which are situated In 
Stecoah township, in the county of Graham, N. C, and which were conveyed 
(as plaintiff is informed) by défendant to the goverument of the United 

States." 

It is also further insisted that the publication of notice of sale of 
thèse lands by the plaintiff in the News and Observer, a daily paper 
of that State, wherein a description of the same was contained, was 
notice to Rosenthal and Swepson; it appearing from the statement 
of the editor of that paper that "to the best of his knowledge and be- 
lief" Mr. Swepson was a subscriber. We are of opinion that the cases 
to which we hâve referred efïectually dispose of this point. However, 



UNITED STATES V. HIAWASSEE LUMBEB CO. 45 

if the rule were otherwise, we do not think the référence contained 
in the proceeding to wliich we refer would be sufficient to put Rosen- 
thal on notice as to the claim of the plaintiiï. If he had undertaken 
to investigate the matter, he certainly could not hâve ascertained any- 
thing definite from the référence made therein. By an examination 
of the records of Graham county he could not hâve found any deed 
conveying thèse lands either to Stevens or to the plaintiff, because 
neither of the deeds were registered in that county. If he had gone 
to Stecoah township, in Graham county, he could not hâve located the 
same in accordance with the description contained in the complaint 
filed in the proceeding by virtue of which he became purchaser of 
thèse lands for value. Nor do we think that the évidence as respects 
the publication of notice in the News and Observer would be sufficient 
to bring this case within the rule for which plaintiff contends. Thèse 
circumstances are entirely too vague, uncertain, and indefinite to serve 
as notice under the law and décisions of the Suprême Court of North 
Carolina on this subject. In the case of Hinton v. Leigh, 102 N. C. 
28, 8 S. E. 890, the court, in ref erring to the question of notice, said : 

"The inere fact that the trustée of the deed of trust, and the purchasers 
for a valuahle considération claiminj; under it, and creditors, may, at the 
time of its registration, hâve had notice, lio\A-ever clear, of the prlor unreg- 
istered mortjïage, could not at ail préjudice theni. This Is well settled by 
numerous ad,iudications of this coiut. It would be otherwise, howe%'er, as 
to sueh creditors or purchasers who should fraudulcntly prevent or delay 
the registratioii of the prior mortgage or deed of trust." 

There is not the slightest intimation by counsel for the plaintiff that 
Rosenthal did or said anything that could be construed as an attempt 
on bis part to fraudulently prevent or delay the registration of thèse 
deeds. The Connor Act is eminently fair, and at the time of its en- 
actment afforded one whose deed was not properly registered an op- 
portunity to hâve the same registered and thus perfect what may hâve 
otherwise been an imperfect title. The deeds under which plaintiff 
claims, as we hâve stated, had not been properly registered; but, when 
this act was passed, it was afforded an opportunity to bave the same 
registered before the Ist day of January, 1886; but it failed to avail 
itself of the provisions of the act by not having the same registered 
until May, 1896. In the meantime Rosenthal, under whom the de- 
fendant claims by an unbroken chain, registered bis deed in 1890, 
thus completely depriving the défendant of the right to perfect its title 
by registration in pursuance to the Connor Act. 

Counsel for the plaintiff relies upon the case of Simmons Creek 
Coal Co. V. Doran, 142 U. S. 417, 12 Sup. Ct. 239, 35 L. Ed. 1063, to 
sustain its contention as respects this point, and insists that the doc- 
trine of caveat emptor applies to the case at bar. While we recog- 
nize the principle relied upon by the plaintiff, nevertheless, in view of 
the law of North Carolina, as construed by the Suprême Court of that 
State, we are of the opinion that the rule invoked does not apply. The 
deed to Rosenthal having been registered prior to the registration of 
the deed from Olmstead to Stevens, as well as the deed from Stevens 
to the United States, we are clearly of the opinion that Rosenthal 
thereby acquired the légal title to the lands in dispute. 
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However, it is also contended by counsel for the plaintiff that the 
subséquent re-probate and re-registration of thèse deeds relate to the 
first reglstration, and that Stevens, after having re-registered his deed, 
thereby became vested with the légal title to the same. This question 
was expressly decided in the case of Bernhardt v. Brown, 122 N. C. 
587, 29 S. E. 884, 65 Am. St. Rep. 725, in which the court, said : 

" * ♦ * The subséquent re-probate and re-reglstratiou In 1897, since 
the plaintiff's title accrued, and since this action was brought, can hâve no 
effect. Laws 1885, c. 147 ; Waters v. Crabtree, 105 N. 0. 394 [11 S. E. 240]." 

The same principle is also announced in the cases of Phillips v. 
Hodges, 109 N. C. 248, 13 S. E. 769; Brown v. Hutchinson, 155 N. 
C. 205, 71 S. E. 302; Phifer v. Barnhart, 88 N. C. 333. 

[3] It is also contended that the défendant did not dérive title 
from Olmstead under the proceeding in the case of Swepson v. Olm- 
stead, supra, for the reason that the certified copy of transcript of 
record fails to show that any summons was issued in that proceeding 
and served upon the défendant, and that the court, therefore, had no 
jurisdiction of the party défendant and that the judgment as to him 
is void; further, that the defendant's title is defective, in that under 
said proceeding there is no description of the land in question in the 
complaint, nor in any other part of said proceeding. While it is true 
that the certified copy of the proceeding in the superior court, which 
was used as évidence in the trial in the court below, did not contain 
the summons, nevertheless the decree, among other things, contained 
the following récital : 

"This cause coming on to be heard upon the coinplaint, proofs, exhibits, 
and verdict of the jury, and it appearing to the satisfaction of the court 
tliat a writ of summons has been duly executed on défendant, and there Is 
no défense made to tliis action. * * *" 

Thus it will be seen that the decree authorizing the sale of this land 
recites the fact that a writ of summons had been duly executed on the 
défendant, which obviated the necessity of producing the summons as 
the basis for that proceeding. The court having found as a fact that 
the summons was duly executed and returned necessarily shows that 
the summons had been issued. 

As to the next point, to wit, that there was no description of the 
lands involved in that controversy: We call attention to the fact that 
the decree also contains the following : 

"* * * Ordered, ad.iudged, and decreed by the court that the plaintiff 
hâve and reeover Judgment of the défendant the lands mentloned in his com- 
plaint and marked 'Exhibit A' amounting to eighty-nine thousand lîve hun- 
dred and thlrty-two acres of land." 

Also the third paragraph of the complaint in that case, is in the 
following language: 

"That the défendant advanced to the plaintiff the suto of $500.00, wliich 
sum was to be pald out of the sales of thèse lands when sold by plaintiff ; 
and défendant, In pursuance of the aforesaid agreement, obtained in his own 
name state grants for the said lands which are described in Exhibit A, and 
hereto attached and made a part of this complaint." 
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Thus it will be seen that there was a statement in the complaint to 
the effect that a full and complète description of the lands involved in 
that controversy was contained in Exhibit A, which was attached to 
and made a part of the complaint filed therein. This, taken in con- 
nection with the further fact that the decree authorizing the sale of 
the lands, refers to them as being described in Exhibit A, is sufficient 
to show that there was a full and complète description of said land 
in the complaint and exhibit filed therewith. It also appears that the 
commissioner executed a deed to Olmstead in accordance with the de- 
cree, in which, among other things, is recited the authority of the de- 
cree, the sale of the land thereunder, his report and final decree con- 
firming the same, and then proceeds to convey thèse lands by metes 
and bounds as set out in Exhibit A. It further appears that subsé- 
quent thereto Olmstead and his wife executed a quitclaim deed, which 
was delivered to Elias, commissioner, thus recognizing and approving 
the proceeding to the fuUest extent. The superior court being a 
court of gênerai jurisdiction, its decrees and judgments import verity, 
and, it appearing in the decree authorizing the sale of thèse lands that 
a summons was served upon the défendant, and it further appearing 
that the complaint referred to Exhibit A, attached thereto, which con- 
tained a description of the grants included in the deed from Elias, 
commissioner, to Rosenthal, we think it sufficiently appears that the 
proceeding was regular, and therefore, under the circumstances, not 
subject to collatéral attack. 

[4] But it is further contended that if there be any defect in the 
registration of the Olmstead and Stevens deeds, on account of failure 
to comply with the requirements of the law in force at that time, that 
the same is cured by the provisions of chapter 32, of the Laws of 
North Carolina of 1869-70, ratified January 28, 1870, which are in 
the foUowing language: 

" * * * That the probate of ail deeds and other instruments required 
to be registered, heretofore taken under laws existing prior to the adoption 
of the Gode of Civil Procédure, is hereby declared to be valid to ail intents 
and purposes and shall be admitted to registration as if the probate had been 
taken under existing laws." 

Apparently realizing that many deeds had been executed, proved, 
and registered in a manner not fully meeting the requirements of the 
law, the Législature, by Laws 1876-77, c. 23, ratified December 12, 
1876, provided as follows : 

"That ail deeds and other instruments of writlng, allowed of (or) required 
to be registered, wliich hâve been heretofore proved or acknowledged, and 
the private examination taken of femes covert, if any, executing the same, 
and certified aecording to the then existing law, but not registered, shall, 
with such certiflcate, be registered by the register of the proper county, upon 
payment to the judge of probate of such county, or other ofRcer authorlzed 
by law to admit such deed to probate for such register, the registration fées 
as presèribed by law, and présentation of such deeds or other instruments of 
writing, with such certiflcate to such register for registration, at any time 
within tvTO (2) years, from and after the ratification of this act ; and the 
registration of such deeds and other Instruments of writing, herein provided 
for, as well as the registration of ail deeds, and other instruments of w^rit- 
ing, allowed or required to be registered, which hâve been heretofore regis- 
tered, but not by or within the time required by law, shall be as valid and 
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effectuai in law as if tlie same had been before duly rogistered in ail respects 
accordlng to law: Provided, tliat thls act shall not apply to deeds of trust, 

mortgages, or ruarriage settlements." 

There is nothing contained in the foregoing that could be construed 
to relate to the defects alleged as respects the proijate of thèse deeds. 
In this instance there vvas no prohate at ail. Therefore it cannot be 
said that this act, which undertakes to cure defective probates, can 
hâve any relation to instruments attempted to be regi,stered in the 
manner thèse were. For that reason we do not think this act applies 
to the case at bar. 

We hâve carefully considered the various cases relied upon by coun- 
sel for the government, but are of the opinion that, for the reasons 
hereinbefore stated, they do not apply to the case at bar. There are 
various assignments of error; but, owing to the conclusion we hâve 
reached as to the crucial points in this case, we do not deem it neces- 
sary to discuss the same. After a careful considération of the facts 
and the law governing this case, we are of the opinion that the rulings 
of the learned judge, who presided in the court below, were proper, 
and therefore the judgment of that court should be afïirmed. 

AfFirmed. 



AD.MSIS V. DECKERS VALLKY LUMF.ER 00. ftwo cases). 
(Circuit Court of Appeals, Fourtli Circuit. Koveniler 14, 1912.) 

xos. 1,071, i.osa. 

1. Bankbupïcy (§ 449*) — .VrPEi.T.ATE Proceedinos — Mode of Review. 

A iudguieut allowiiig a claini agaiust the estate of a bankrupt for over 
?r)00 is reviewable bv appeal oiily uucler Baula'. Act July 1, 1S9S, § 25a (3) 
c. 541, 30 Ktat. 553 (V. S. Couip. St. 1901, p. 3432). 

[Fa\. Note. — For otlier cases, see Eaulu'uptcy, Cent. Dig. § 915; Dec. 
Dig. § 449.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankruptcy (§ 309*) — Fuoof of Claim — Partnersiîip ob Individual Debt 

— Construction of Contract. 

A coutract for the purchase of property amonnting to several thousaiid 
doHar-s iu value in wliicli the purchaseis wei'o nanied individually, fol- 
lowed by the statenient that they were partnei's doing business uuder a 
flrm naine given, and which was signed and sealed by them individuaily, 
wliere the i)urcUase was, iu fact, inade in connection with the business of 
the partner,ship which uiade the cash payment aud executed the notes for 
the deferrcd payuieuts lu the flrm naine, held a partuership coutract, 
umlcr which ou the, bankruptcy of tlie flrm and partners the claim of 
the seller was provable only agalnst the partuership estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 555-564; 
Dec. Dig. § 309.*] 

Pétition for Revision of Proceedings of and Appeal from the Dis- 
trict Court of the United States for the Northern District of West Vir- 
ginia, at Parkersburg, in Bankruptcy; Alston G. Dayton, Judge. 

In the matter of Creed Collins, bankrupt. From a judgment allow- 
ing a claim in favor of the Deckers Valley Lumber Company, Homer 

•For other cases see same topie & § numbbk In Dec. & Am. Digs. 19UÏ to date, & Rep'r Indeies 
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Adams, trustée, files a pétition for revision, and also appeals. Péti- 
tion dismissed, and reversed on appeal. 

S. A. Powell and Sherman Robinson, both of Harrisville, W. Va. 
(Robinson & Prunty, of Harrisville, W. Va., on the brief), for peti- 
tioner and appellant. 

I. Grant Lazzelle, of Morgantown, W. Va. (Edgar B. Stewart, of 
Morgantown, W. Va., on the brief), for respondent and appellee. 

Before PRITCHARD, Circuit Judge, and WADDILL and ROSE, 
District Judges. 

WADDILL, District Judge. [1] The parties to this controversy 
are the trustée in bankruptcy of the individua! estate of one Creed Col- 
lins on the one hand, and the Deckers Valley Lumber Company on 
the other. Collins, together with Charles W. Sprinkle and Elbert 
M. Bonner, were partners. They called their firm the Collins Com- 
pany. It and each of its members as individuals hâve been adjudi- 
cated bankrupts. It is admitted that the appellee is a créditer of the 
firm in a large amount far exceeding $500. It says that such indebt- 
edness is also the individual obligation of each member of the co- 
partnership. On this theory it is seeking to participate in the distri- 
bution of the assets of Creed Collins. The référée held that it was 
not entitled so to do. Upon pétition for revision the court below 
reached the opposite conclusion. The trustée in bankruptcy on behalf 
of the individual estate of Creed Collins thereupon brought the case 
hère both by pétition to superintend and revise in matter of law and 
by appeal. The pétition must be dismissed. The judgment com- 
plained of was the allowance of a claim of over $500. The trustée 
was entitled under section 25a of the Bankrupt Law (Act July 1, 
1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]) to appeal 
from it. He could not therefore hâve it reviewed by pétition under 
section 24b. Matter of the Pétition of Loving, Trustée, 224 U. S. 183, 
32 Sup. Ct. 446, 56 L. Ed. 725. 

[2] The claim in dispute had its origin in a contract to which the 
appellee is the party of the first part. Such contract bore date May 
1, 1907. In it the party of the second part was described as Creed 
Collins, C. W. Sprinkle, and E. M. Bonner, partners doing business 
uader the firm name of the Collins Company, ail of Pennsboro, W. 
Va. By the contract the party of the first part sold to the party of 
the second part ail the trees on certain described tracts of land, and 
also much valuable machinery and other personal property. The trees 
were to be paid for when and as manufactured into lumber. Five 
thousand dollars of the purchase price of the other property was to be 
paid in cash, and for the balance the notes of the party of the second 
part for $500 each were to be given. The first of thèse notes was to 
mature in 15 days. Thereafter one note became due on the 15th day 
of each succeeding month until ail had matured. The agreement con- 
tained a number of provisions which need not be hère mentioned. In 
it the phrase "party of the second part" was used some 20 times. In 
one place the words "parties of the second part" were employed as in 
.?02 F.— 4 
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a line or two away "the party of the first part, a corporation" was re- 
ferred to as the "parties of the first part." In one other place the 
phrase "second parties" is found. The record shows that the $5,000 
cash called for by the contract was paid by the firm, and that the firm 
notes were given for the deferred payments. Thèse notes were ac- 
cepted by the appellee. It never asked for or received the individual 
notes of the members of the firm. The testimony shows that the firm 
was then engaged in the business of cutting and manufacturing timber 
and its members as individuals were not. The appellee says that, while 
ail this may be true, the manner in which the contract was executed 
shows it was the individual undertaking of the three members of the 
firm and not a partnership obligation. To the contract each of the 
parties signed bis individual name and affixed bis own seal. In that 
part of the instrument the partnership name is not used.' We do 
not think its omission significant. 

In this case the parties thought it désirable to bave tlieir contract 
under seal. There were obvious reasons why it was désirable, if not 
necessary, that the instrument should be sealed. One partner bas 
no authority to exécute a sealed instrument on behalf of his copartners 
unless authority to do so is given him under their seals. Waldron v. 
Hughes, 44 W. Va. 129, 29 S. E. 505; Alexander v. Alexander, 85 
Va. 365, 7 S. E. 335, 1 L. R. A. 125. There may be varions ways of 
executing a sealed instrument on behalf of a firm. One of the best 
text-books on contracts speaking of this subject says: 

'"Wlititever be the stiict law as to the various iTOSsihle methods of executing 
a .sppciaity by a partuevshii,), practically the iiKllvidual nanies of the partners 
shoiiUl be giveu iu the body of the instrument, witli the recitation that they 
ai'e partners coœiwsing a finn also ]iauied; and eacli partner should with liis 
own hand subscribe liis name ojtposite liis several seal. Tliis will certainly be 
right, the proof be easy, and no unpleasant questions of law or fact can fol- 
low." iiishop on Contracts, § 1150. 

This was precisely what was donc in the case at bar. The three 
members who composed the firm of the Collins Company in the body 
of the instrument gave their names, said they were partners doing 
business under the firm name of The Collins Company, and described 
the Collins Company as the party of the second part. They each then 
signed the instrument and affixed their individual seals. Even in 
executing a simple contract on behalf of a firm, a partner may, if he 
sees fit, instead of following the usual practice of signing the firm 
name, write the names of the individual partners. Bishop on Con- 
tracts, § 1149, and cases there cited. 

Of course, whenever the individual members sign their individual 
names, and not the firm name, there must be something either in the 
agreement itself or in the nature of the transaction to which it re- 
lates which shows it to be a partnership undertaking. The parties 
may in the contract itself describe it as a partnership undertaking. 
In this case they bave said so. The contract startS:Out by declaring 
that it is made by them as partners. It could not be questioned that, 
if after their signatures and seals they had added the words "partners 
doing business under the firm name of The Collins Company," it would 
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have been a partnership contract. If immediately before their signa- 
tures had been written "The CoUins Company by," there would have 
been equally little room for question. It makes no différence that 
the same words in effect vvere used at the beginning of the instrument, 
and that the terms of the contract are found between them and the 
signatures. Johnson v. Welch, 42 W. Va. 18, 24 S. E. 585 ; Sanborn 
V. Neal, 4 Minn. 126 (Gil. 83), 11 Am. Dec. 502. 

In this case it is unnecessary to inquire to what extent and under 
what limitations paroi évidence is admissible to show that a contract, 
apparently that of individuals, was, in fact, a partnership undertalcing 
or vice versa. In this case the same conclusion must be reached, 
whether we confine our attention to the words of the contract or take 
into account the testimony already summarized. 

It follows that the decree below, by which the référée was directed 
to allow the claim of the appellee against the individual estate of 
Creed Collins, must be reversed. The claim bas already been allowed 
against the firm estate. The propriety of this latter allowance is not 
questioned. If there shall be any surplus of the individual estate of 
Creed Collins remaining after the payment of his individual debts, 
this claim, like ail others allowed against the partnership of which 
he is a member, will participate in its distribution. 

Pétition to review in No. 1,071 dismissed. Decree in No. 1,083 
reversed. 



KIHSNER V. TALIAFERRO et al. (two oases). 

(Circuit Court of Appeals, Fourth Circuit. December 21, 1912.) 

Nos. 1,122, 1,132. 

1. Bankbuptct (§§ 439, 449*) — Appellate Proceedinss — Mode oî Review. 

The remedy by pétition for revision given by Banltr. Act July 1, 1898, 
c. 541, § 24b, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432), and that by ap- 
peal given by section 25a, are mutually exclusive. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. il 439, 449.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
O.C. A.-9.] 

2. Bankruptcy (§ 439*) — Appellate Proceedings — Mode of Review. 

An order of a court of bankruptcy requlring a bankrupt to turn over 
property to his trustée, and committing him until he does so, made In a 
direct summary proceedlng by the trustée, is revlevs'able only by pétition 
to revise under Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat 553 (U. S. 
Côriip; St. 1901, p. 3432). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. § 439.*] 

3. Bankrtjptçt (§ 136*) — Obdeb Requieing Bankbupt to Tuen Over Prop- 

erty— Evidence TO Support. 

The fact that a bankrupt marchant appeared from an Inventory taken 
some tinie before the adjudication to have more goods than weré subse- 
qijently .accounted for, while it may be made the basis of an order re- 
qulring him to account for the différence, must be used with caution, as 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r lDde.se3.- 
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the inventory itself, elther from carelessness or Ijy ùiteiitlon, îs likely to 
hâve been unroliable. 

[Ed. Xoto.— l'or other cases, see Bankruptcy, Cent. Dig. §§ 233, 2;îô ; 
Dec. Dig. § i:î(i.*] 

4. Bankbiîptcy (§ i;!0*)— Oeder Kequiking Bankeitt to ïukn Ovek Trop- 

EBTT — Evidence to St7ppoiît. 

AVhere it fairly apiiears tliat a baiiknipt or anotlier liad property of 
tlie estate in liis ])ossession on tlie eve of tlie l^aukruptcy, it Is presiuiied 
to reniain iiiulef liis control iiiitil lie luis satisfactorily accouuied for it, 
and hls niei'e déniai niidcr oatli i.s not sufficieut. 

[Ed. Xote. — For other ca.ses, see Baukruptcv, Cent. Dig. §§ 233, 23."( ; 
Dec. Dig. § i:i(i.*J 

5. Bankkuptoy (§ l;!f!*) — Ohde» Requirikg Bankrupt to TuBjf Ovee Pbop- 

EKTY — IlEAIlI.N'd. 

An order recpiiring a bankrupt to turn over property to hls trustée 
imipt he based on a pétition therefor, wliich sliould sufficieutly describe 
or identify the pror)erty to enable the bankrupt to know at least its gên- 
erai eharacter, and such pétition must be followed by notice giving the 
bankrupt fair and reasonable time to answer and be Iieard. At such hear- 
ing the bankrupt's own testimony, giveu on his examiuation, is admissible 
agaiust him. If the référée makes the order, it is revievvable by the Dis- 
trict Court either on the baidîrupt's i)etition or on a ruie against him to 
show cause why he should not be coinniitted for contempt, and on such 
rule the court is bound to consider any new évidence offered by him, but 
after it bas, on ail the évidence before it, contirmed the order of the réf- 
érée, and niade an order of comniitment, it is not required, except in Its 
dlscTction, to again consider the évidence on a so-called pétition for a 
rehearing. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 2.33, 235; 
Dec. Dig. § 13G.*J 

G. Bankrui'tcy (§ 136*) — Order Eequirino Bankrupt to ïubpt Oveb TRor- 

ERTY CoMMITMENT FOn CONTEirPT. 

To justify an order requiring a bankruiit to turn over property to his 
ti-ustee. to be enforced by iniprisonnient for contempt until it is eoruplled 
with, tb.e évidence should establish the fact of his présent abillty to com- 
ply with the order beyoud a reasonable doubt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. i 136.*] 

Pétition for Revision of Proceedings and Appeal from the District 
Court of the United States for the Éastern District of Virginia, at 
Norfolk, in Bankruptcy; Edmund Waddill, Judge. 

In the matter of Isaac Kirsner, bankrupt; W. C. D. Tahaferro, 
C. Vernon Spratley, and Allan D. Jones, trustées. From an order 
requiring bankrupt to turn over property, he appeals and also files 
pétition for revision. Appeal dismissed, and order affirmed on péti- 
tion for revision. 

Thomas H. Willcox, of Norfolk, Va. (Willcox, Cooke & Willcox, of 
Norfolk, Va., and Dave B. Kirsner, of Baltimore, Md., on the brief), 
for petitioner and appellant. 

L. A. McMurran and W. B. Colonna, both of Newport New^s, Va. 
(Nelms, Colonna & McMurran, of Newport News, Va., on the brief), 
for respondents and appellees. 

•For other cases see same toplc & § number in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. On December 27, 1911, Isaac Kirsner was 
adjudicated a voluntary bankrupt. Trustées were duly elected. On 
February 23, 1912, they filed with the référée a pétition alleging that 
the bankrupt was in possession of property belonging to his estate, 
and praying that he might be required to turn it over to them. On 
March 8th he answered. He said that he had delivered every dol- 
lar's wortli of property to his trustées. A hearing was thereupon 
had before the référée. The trustées relied upon the testimony given 
by the bankrupt at his examination by the creditors, and upon the 
books and papers which he had given the trustées. He was examined 
by his counsel on his own behalf in opposition to the granting of the 
trustées' pétition. On May 9, 1912, tire référée found that there had 
been traced to the possession of the bankrupt goods and merchandise 
of the kind and sort carried by and dealt in by him in his retail stores 
of an invoice or whoIesale value of $4,166.54, and that the bankrupt 
had failed to account for the same. He was ordered within 15 days 
to deliver to the trustées goods and merchandise of the character and 
class heretofore carried by him, being dry goods, notions, and ladies' 
ready-made clothing to the value of at least $4,166.54 wholesale price. 

On the day upon which the référée made the above findings and 
passed the order recited, both parties filed pétitions for review. The 
trustées complained that the évidence showed that the bankrupt had 
withheld from them more goods than the référée had found that he 
had. The bankrupt said that the record did not show that he had 
withheld any. Both parties had their hearing before the learned 
judge of the District Court. He overruled both pétitions for review. 
He approved and confîrmed the order of the référée. He ordered 
that the bankrupt should on or before the 17th of July, 1912, comply 
with the referee's order, or, in the alternative, should pay to the trus- 
tées the sum of $3,000 in cash, which the court fixed as the équivalent 
cash value of the goods, which the order required the bankrupt to turn 
over. If he did not deliver the goods or pay the money by the 17th 
of July, he was further ordered to show cause on that day vvhy he 
should not be attached and committed for contempt until he did so. 
On the last-named day he filed what he called a pétition for a re- 
hearing. It would hâve been more accurately described as a request 
that the court should reconsider the conclusions to which upon the 
record it had corne. The bankrupt did not say that he wished to offer 
any new testimony, nor did he in fact then or at any time ofifer any. 
He contented himself with saying that the référée, upon the testimony 
already in the case, had come to an erroneous conclusion. He asserted 
that at no time since he had been adjudicated a bankrupt had he been 
possessed of any property of any kind either in merchandise or money, 
and that he was absolutely penniless. He asked that his pétition for 
rehearing should be treated and considered as an answer to the rule 
to show cause why he should not be committed for contempt. 

On the 18th of July, after argument by counsel, the pétition for 
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rehearing was denied. It was adjudged that as a response to the 
rule it did not show any sufficient cause why the order theretofore 
made should not be enforced. The court fouiid as a matter of fact 
that the bankrupt had in his possession and control the goods described 
in the preceding order, that such goods lawfully belonged to the cus- 
tody of the trustées, and that the bankrupt had présent abiHty to com- 
ply with the order to turn them over to his trustées. He was there- 
upon committed to the custody of the marshal of the court to be by 
him held and confined in the city jail of Norfolk until he comphed 
with the order to deliver the goods or their équivalent cash value as 
ascertained and declared by the court. The order of commitment fur- 
ther recited that as the bankrupt had expressed a désire to appeal 
to this court, or to seek from this court a revision of the order, he 
would be admitted to bail pending such appellate proceedings. The 
bankrupt thereupon both appealed and filed a pétition for revision in 
matter of law. 

[1] The trustées hâve moved to dismiss both the appeal and the 
pétition to revise. At least one of thèse motions must be granted. 
Where an appeal may be taken, there is no right to seek revision by 
pétition, nor does an appeal lie in any case in which the order below 
may be revised above upon pétition. Thèse remédies are mutually ex- 
clusive. In the Matter of the Pétition of Loving, Trustée, 224 U. S. 
183, 32 Sup. Ct. 446, 56 L. Ed. 725 ; Adams v. Deckers Valley Lum- 
ber Co., 202 Fed. 48, decided by this court at this term. 

[2] Quite clearly no appeal will lie in this case under the provi- 
sions of section 25a. Whatever else the order below may be claimed 
to be, it is not a judgment adjudging or refusing to adjudge a défend- 
ant a bankrupt, nor a judgment granting or denying a discharge, nor 
is it a judgment allowing or rejecting a debt or claim of $500 or over. 
It is not appealable under the provisions of section 24a unless it was 
passed in a controversy arising in bankruptcy proceedings as distin- 
guished from a mère proceeding in bankruptcy. Teff t, Weller & Co. 
V. Munsuri, 222 U. S. 114, 32 Sup. Ct. 67, 56 L. Ed. 118. If the 
question determined by the order of the court below arose between 
the bankrupt and his creditors and was of an administrative character, 
it is not appealable under section 24a. In re Mueller, 135 Fed. 711, 68 
C. C. A. 349, cited and aflîrmed by the Suprême Court. In the Matter 
of Loving,' trustée, supra. It is a question between the bankrupt and 
his creditors. It is within the administrative and summary jurisdic- 
tibn ôf the court. Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 
46 L.' Ed. 405. 

So far as our researches go, there hâve been at least 16 occasions 
upon which the propriety of an order committing or refusing to com- 
mit a bankrupt, or some one holding for the bankrupt, for contempt 
in failing to obey an order to turn over property to the trustée, has 
come before Circuit Courts of Appeal. In 13 of thèse cases the mat- 
ter has béèn brought up by pétition to revise. Two of thèse cases 
wêre in the First Circuit : In re Cole, 144 Fed. 392, 75 C. C. A. 330 ; 
Id., 163 Fed. 180, 90 C. C. A. 50, 23 L. R. A. (N. S.) 255; In re 
Goodricli,184 Fed. 5, 106 C. C. A. 207. Three in the Second; In re 
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Schlesinger, 102 Fed. 117, 42 C. C. A. 207; In re D. Levy & Co., 
142 Fed. 442, 73 C. C. A. 558; In re Stavrahn, 174 Fed. 330, 98 C. 
C. A. 202, 20 Ann. Cas. 888. Two in the Fifth : In re Purvine, 96 
Fed. 192, 37 C. C. A. 446; Samel v. Dodd, 142 Fed. 68, 73 C. C. A. 
254. Two in the Sixth : In re Nugent, 105 Fed. 581, 44 C. C. A. 
620; Sinsheimer v. Simonson, 107 Fed. 898, 47 C. C. A. 51. Four 
in the Eighth : In re Rosser, 101 Fed. 562, 41 C. C. A. 497 ; In re 
Baum, 169 Fed. 410, 94 C. C. A. 632; In re Frank, 182 Fed. 794, 105 
C. C. A. 226; In re Meier, 182 Fed. 799, 105 C. C. A. 231. On three 
occasions an appeal was taken. One of thèse was in the Third Circuit : 
American Trust Co. v. Wahis, 126 Fed. 464, 61 C. C. A. 342 ; and two 
were in the Eighth: Boyd v. GluckHch, 116 Fed. 131, 53 C. C. A. 
451 ; Schweer v. Brown, 130 Fed. 328, 64 C. C. A. 574. In no one 
of the three was there anything said as to the proper method of bring- 
ing such an order below to the attention of the appellate tribunal. 
In the case in the Third Circuit the référée and the court, below had 
found that the bankrtipt had not the présent ability to turn over the 
f und in controversy. The Circuit Court of Appeals agreed with them. 
In that proceeding it made no practical différence to any one whether 
the appeal was dismissed or the judgment below afp.rmed. In the 
Eighth Circuit both methods hâve been resorted to indifferently. Un- 
til the récent décisions of the Suprême Court, the rule in that circuit 
was that the two remédies were not exclusive of each other, but were 
concurrent and cumulative. In re McKenzie, 142 Fed. 383, 73 C. C. 
A. 483. The question as to when in contempt proceedings an appeal 
will lie, and when a pétition for revision is the proper proceeding, 
has been discussed by the Circuit Court of Appeals of the Ninth Cir- 
cuit. Morehouse v. Pacific Flardware & vSteel Co., 177 Fed. 337, 100 
C. C. A, 647. In that case certain persons had been enjoined by the 
court of bankruptcy from prosecuting a suit in a state court. They 
had violated the injunction, It was sought to hâve them punished for 
contempt in the bankruptcy court. They brought the matter to the 
Circuit Court of Appeals by a pétition to revise. In dismissing it, 
the court said that the order complained of "was not made with a 
view to obtain possession of the property of the bankrupt or to en- 
force a prior order of the court, but it is a criminal proceeding to 
punish by fine or imprisonment those who hâve been guilty of violat- 
ing an injunction of the court," The opinion had previously declared 
that "proceedings in bankruptcy" include, among other things, "or- 
ders requiring the bankrupt to surrender property of the estate in 
bankruptcy and orders requiring the bankrupt's voluntary assignée 
to surrender property of the estate." "Thèse are questions which 
with a view to the prompt administration and distribution of the as- 
sets of the bankrupt the law permits to be summarily disposed of by 
revision." 

We are therefore of opinion, as well upon reason as upon authority, 
that an order of the court of bankruptcy ordering the bankrupt to 
turn over to his trustées property of the estate and committing him 
to prison until he does so is an order made in a proceeding in bank- 
ruptcy and may be brought before the Circuit Court of Appeals by a 
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i:)etition to superintend and revise in matter of law under section 24b. 
It follows that it may not be broiight up by appeal under section 24a. 

The appeal of the bankrupt in No. 1,132 must therefore be dis- 
missed. 

Upon considération of the pétition to superintend and revise in mat- 
ter of law, we may not go into disputed questions of fact. Kenova 
Loan & Trust Co. v. Graham, 135 Fed. 717, 68 C. C. A. 355. In, his 
pétition the bankrupt says that the order of June 22, 1912, conlirming 
the findings of the référée and directing him to turn over goods or 
cash to the amount therein stated, is erroneous, because tliere is no 
sufficient évidence to justify the finding of the référée or to justify 
the court in confirming the same, the opinion of the référée having 
been based upon erroneous, improper, and insufficient testimony, and 
having been arrived at really by a spéculation and conjecture, and is 
not based upon any fact or facts. If upon a pétition to revise we can 
consider such a spécification at ail, it must be upon the assumption 
that it is in effect a demurrer to évidence, and is équivalent to the as- 
sertion that there was no évidence at ail before the référée and the 
court below from which a rational mind could bave dravvn the con- 
clusion to which they both came. 

[3] The évidence was that of the bankrupt himself, which is re- 
produced in the record in full, and of his books and papers which 
hâve not been brought up at ail. The trustées undertook to show by 
the testimony of the bankrupt and from his books and invoices that at 
a particular time preceding his bankruptcy he had on hand goods of 
a certain aggregate value ; that between that time and the adjudica- 
tion in bankruptcy he had bought and actually received into his stores 
additional goods to a definite minimum value; that his sales during 
the same period had totalled a certain sum ; and that such sales had 
been made at an average profit of so much per cent. If thèse facts 
could ail be definitely ascertained, there would be little difficulty in 
determining the approximate value of the goods the bankrupt in ordi- 
nary course should hâve had at the time of his adjudication. For 
illustration : If he had $20,000 of goocls on hand two months before 
his adjudication, had purchased $10,000 worth in the two months, if 
in that time his gross sales had totalled $12,500, and it was shown 
that his average gross profit was 25 per cent., the calculation would 
be easy. 

On hsuid 2 moiUIis before adjudication $20.000 

Pureiiased siuco 10,000 

.•«.'ÎO.OOO 

Less sood sold .'F12„"00 

Deduet 25'/c proiit 2,.Î00 10.000 

Goods wliich sliould be on band §:20,O0O 

Now It the banlcrupt artually turned over to bis (nisteo 
goods of a cost value of only 5,000 

There would be a diserepancy of Çl 5,000 

In the case supposed there miglit well be a presumption either that 
the bankrupt still had a very large quantity of goods, or that, if lie did 
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not hâve tliem, he had lost them in some way so out of the ordinary 
that he must hâve had knowledge of it. In practice the problem can 
very seldom be worked out with the ease and certainty of ihe above 
illustration. It is usually very difficult to find out wl'.at amount of 
goods were on hand at the time selected for the starting point of the 
calculation. Contemporaneous estimâtes, or even inventories of the 
bankrupt, cannot always be relied on. Perhaps it would be more ac- 
ciirate to say that in thèse cases they are usually unreliable. A bank- 
rupt against vvhom proceedings of this kind are pressed is very likely 
to be either a careless and reckless person or else a tricky and morally 
unreliable one. If he is the latter, he may, of course, be capable of 
concealing goods or their proceeds from his creditors, but whether 
he be the former or the latter he is at least equally likely by négligence 
or design to hâve inflated his inventory or his estimate. If at the 
time he made it he was in need of money or crédit, he would be 
strongly tempted to value his stock far beyond its real worth. Many 
men so situated cannot tell the exact truth even to themselves. They 
cannot face the fact that they are insolvent. If any considérable period 
of time elapses between the inventory and the adjudication, the diffi- 
culties of reaching an accurate resuit by the method under considéra- 
tion increases in almost geometrical progression. When honest and 
solvent dealers take an inventory, they sometimes find that they hâve 
not on hand the goods vvhich from their books and estimâtes they 
should hâve. For thèse and other reasons, which will readily occur 
to anyone of business expérience, this method of determining what 
goods the bankrupt should hâve on hand at the time of his bankruptcy 
must be used with extrême caution. In some instances, however, it 
does yield results which closely approximate to the certainty of a 
mathematical démonstration. The use of it in cases of this kind, and 
for the purposes for which it has been hère employed, has been ap- 
proved by courts of the highest ability and of large expérience in bank- 
ruptcy matters. In re D. Levy & Co., 142 Fed. 442, 73 C. C. A. 558 
(C. C. A. 2d Circuit); Schweer v. Brown. 130 Fed. 328, 64 C. C. A. 
574 (C. C. A. 8th Circuit) ; In re Baum, 169 Fed. 410, 94 C. C. A. 632 
(C. C. A. 8th Circuit), are apparently cases of this kind. The District 
Court cases in which this way of determining that the bankrupt had 
concealed assets and the amount of such assets so concealed, are very 
numerous. Some of them appear to hâve been well considered. Upon 
the authorities and upon principle we cannot hold that a détermina- 
tion made by the référée and the jndge below in that way is so.totally 
unsupported by the évidence that they erred in niatter of law. 

The bankrupt says that there was error because the court below un- 
dertook to decree against him for certain goods without specifying or 
describing in any manner the same so as to enable him to know how 
or in what manner to comply with said order. The goods were de- 
scribed as such as he had carried in his stores, namely, dry goods, no- 
tions, and ladies' ready-made wear of the cost or wholesale price of 
$4,166.54. This was sufficiently definite. 

The bankrupt claims that it was error for the court to give him the 
alternative of paying the trustée $3,000, which he says the court arbi- 
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trarily fixed as tîie value of the goods. It was stated at the argument 
at this bar that this permission had been given by the court below be- 
cause it was understood that such was the wish of the bankrupt. 
Whether that was so or not, the bankrupt cannot complain of having 
the option. He need not avail himself of it, if he does not wish to do 
so. He can be in no way injured by being allowed to pay the money 
if he wants to. 

[4] The bankrupt further says that there was absolutely no évi- 
dence before the référée or before the court below to show^ that he 
was able to comply with the decree or that he then had said goods in 
his possession or proceeds derived from the sale or disposai thereof. 
There was évidence which satisfied the référée and the court that at 
or shortly before his adjudication the goods or their value were in 
his possession. "The settled rule is that, when property of a bank- 
rupt estate is traced to the possession of one who receives it upon the 
eve of the bankruptcy of its owner, it is presumed to remain in his 
possession or under his control until he satisfactorily accounts to the 
court of bankruptcy for i^s disposition or disappearance ; that the 
burden is upon him to satisfactorily so account for it ; and that he 
cannot escape an order for its surrender by siniply denying under oath 
that he bas it, or that it is the property of the bankrupt estate." In 
re Meier, 182 Fed. 709, 105 C. C. A. 231. That was a décision of 
the Circuit Court of Appea'.s of the Eighth Circuit in a case in which 
the présent Mr. Justice \'an Devanter sat, together with Circuit Judge 
Sanborn and District Judge Rééd. Many cases are cited in the opin- 
ion in support of this statement of the law and the number could be 
almost indefinitely aupmented if there was occasion so to do. 

'J'he above are ail the errors of law which are pointed out by the 
bankrupt as having been made in the order of June 22, 1912; that 
is, in the order of the court confirming the previous finding and or- 
der of the référée. He says, however, that it was error for the court 
in the face of his sworn déniai that he was in possession of the goods 
or the money to adjudge him in contempt. 

[5] This contention is sufficiently answered by the quotations we 
hâve already made from In re Meier, supra. The sole remaining er- 
ror in law pointed out by the bankrupt's pétition is that the court did 
Jiot, after he filed his pétition for rehearing and his answer to the 
rule to show cause, make a new and independent investigation of the 
fact of concealment of assets and of the bankrupt's présent ability 
to comply with the order to turn such assets over to his trustées. Be- 
fore such an order as that which was passed in this case can be law- 
fully made, a pétition must be filed alleging that the bankrupt has as- 
sets of the estate in his possession or under his control, and praying 
that hé' be required to turn them over to his trustées. The pétition 
shouid either describe or identify the assets, or so point out the source 
from which the petitioner claims they came, as to give the bankrupt 
fair notice of the charge against him so that he may be able to meet 
it. An order to show cause why the prayer of the pétition shouid not 
be granted mUst then be served upon the bankrupt, and he be given 
what ander ail circumstances is a fair and reasonable time to answer. 
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In re Rosser, 101 Fed. 562, 41 C. C. A. 497; In re Frank, 182 Fed. 
794, 105 C. C. A. 226. 

Ail this was donc in this case. After his answer has been put in, 
or after the time at which it should hâve been put in has expired, 
and upon reasonable notice to him, évidence in support of the alléga- 
tions of the pétition may be taken. One of the contentions pressed 
upon this court by the counsel for the bankrupt was that the testimùny 
of the bankrupt taken at his examination at the creditors' meeting and 
before the filing of the pétition of the trustées had been used against 
him. Had such évidence been that of any person other than himself, 
his objection might hâve been well taken. He would hâve been en- 
titled to know that the issues made by the pétition and his ansvi'er were 
to be litigated, and that the évidence of the witness was to be used 
in such litigation so that he could hâve cross-examined if he had been 
so advised. Obviously, however, there is no such reason for holding- 
inadmissible what he himself swore, or for that matter said either be- 
fore or after the filing of the trustées' pétition. As an admission of 
a party to the cause it was receivable in évidence against him. The 
proceeding was not criminal within the prohibition of section 7a, cl. 
9, of the act. The bankrupt's testimony at the meeting of creditors 
may be in it used against him. It was apparently expressly so de- 
ci_ded in Re Cole, 163 Fed. 180, 90 C. C. A. 50, 23 L. R. A. (N. S.) 
255. In ail other cases of this character the admissibility of the bank- 
rupt's testimony at his examination by the creditors has been assumed 
to be so manifest that it has so far as we know never been challenged. 

After ail the testimony offered by both sides has been received, the 
référée makes up his findings. If he is of opinion from the évidence 
that the allégations of the trustee's pétition hâve been sustained in 
whole or in part, he so finds, and he thereupon orders the bankrupt 
by some certain date to turn over to his trustée the assets of the es- 
tate which he holds the bankrupt unlawfully retained and still has 
in his custody or under his control. The bankrupt may ask for a 
review of thèse findings and order, or he may not. If he does and 
the referee's order is confirmed, or if he does not, the same procédure 
in substance follows. Before he can be treated as in contempt, he 
must be notified to show cause why he should not be attached and 
committed for failing to comply with the order of the court. In re 
Cole, 144 Fed. 392, 75 C. C. A. 330; Id., 163 Fed. 180, 90 C. C. A. 
50, 23 L. R. A. (N. S.) 255. If he shows cause, the court is bound 
to hear any new évidence he may ofïer. In re Goodrich, 184 Fed. 5, 
106 C. C. A. 207. In this case the bankrupt offered none, and in the 
argument hère expressly stated that he had none to offer. The ques- 
tion before the court below was therefore whether the évidence al- 
ready in was sufficient to establish the facts necessary to justify a 
committal for contempt. Many of the cases say that an order that 
the bankrupt shall turn over property to his trustée may be passed 
upon less conclusive évidence than that which will be required to jus- 
tify an order for committal for failure to comply with the order to 
turn over. The reason assigned is usually that the first is a civil and 
thfi latter a criminal proceeding. It is very doubtful whether this ex- 
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planation is well founded in law. Most, if not ail, the cases in which 
it is made were decided before the Suprême Court in Gompers v. 
Bucks Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 
797, 34 L. R. A. (N. S.) 874, so elaborately discussed the distinctions 
between civil and criminal contempts. 

It must be borne in mind that the form of the order in the case 
at bar vvas that the bankrupt should be imprisoned not for a defmite 
term as a punishment, but until he complied with the order by turn- 
ing over the property in question to his trustées. It is because the 
order is so worded that the court must be satisfied of the présent 
abihty of the bankrupt to comply with it. It is easy to conceive of 
cases in which a bankrupt had so dealt with his property after he 
had been ordered to turn it over as to make it impossible for him to 
do so. In such case no such order as that passed below could prop- 
erly be made against him, but for ail that he might well be subject to 
punishment for the contempt of which he had been guilty. That pun- 
ishment would take the form of a fine of a definite amount or a 
committal to prison for a term of fixed duration. In the case of Gom- 
pers V. Bucks Stove & Range Co., supra, the Suprême Court said: 

"Tlie distinction between refusiug to do au act coiiiuiaiided — remedied by 
impilsoiiuieiit mitll the party perfornis tlie required act, aud doing au aet for- 
bidden — punished by iniprisonnient for a definite tiu'iu. is sound in priut'iple, 
aud geuerally, if not uuiversally, alïords a test by wldeli to détermine tlie 
chaiaeter of the pmùshiueut." 

The court instanced the case of a refusai to turn property over to 
a receiver upon the order of a court as an illustration of a civil con- 
tempt. It said that : 

"Unlcss thcre were spécial eleuieuts of contuinacy, the refusai to comply 
with the order is treated as being rather in résistance to the opposite party 
tlian in contempt of the court. » * « The order for imprisonment in this 
clas.s of cases, therefore, is not to vindicate the authority of the law, but is 
remédiai and is inteiided to coerce the défendant to do the thing required by 
the order for the beuelit of tlie eoniplainant. If imprisoned, as aptly said 
in Ke Xevitt, 117 Fed. 401 [54 C. C. A. OS.j], 'be Carries tlie keys of his prlsou 
in his owu pocket.' Ile eau end the sentence and discharge himself at auy 
moment hy doiug wliat he luid previously refused to do." 

[6] If proceedings such as the one at bar were instituted to punish 
criminal contempts, the défendant could not be compelled to testify 
against himself, nor could his testimony at the creditors' meeting be 
used against him. It is the almost universal practice to examine the 
bankrupts in such cases. Whether if he refused to testify he could 
be compelled so to do is a question not before us and upon which 
we intimate no opinion. We siniply refer to the ordinary practice as 
illustrating that the profession bas not usually thought of thèse pro- 
ceedings as essentially criminal in their nature. We hâve said this 
much in order to prevent misapprehension or confusion, nevertheless 
we thoroughly agrée with those courts which hold that, before a bank- 
rupt may be committed for failure to obey an order to turn over prop- 
erty to his trustée, the court should be satisfied that he bas présent 
ability to comply. For many reasons the conviction that he has the 
power should be as nearly absolute as human conclusions ordinarily 
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can be. We know no better way of stating the quantum of proof 
which should be insisted on ihan to say, as other courts hâve said, 
that it should be sufficient to establish the fact beyond reasonable 
doubt. Such a rule is required, not only for the protection of the 
liberty of the citizen, but for the préservation of the dignity of the 
court itself. It is not well that there should be many occasions in 
which, after sending a man to jail for refusing to obey an order, the 
court will feel constrained to release him without the order being 
obeyed. Unless the power of commitment as a means of compulsion 
is exercised only when there is no real question of the ability of the 
défendant to do what he is commanded, such an outcome will not be 
uncommon. 

It therefore follows that, when the court is asked to commit, it should 
very carefully consider the case which bas been made out. That does 
not require that the testimony which bas been once taken in the pro- 
ceeding should be again heard. To do so would be a useless waste 
of time. If new testimony is offered, the court must hear it. It will 
be well for the judge again to give thought to that which he has al- 
ready considered in order that he may feel sure that no mistake is be- 
ing made. There is nothing in the présent record to suggest that the? 
learned and experienced judge below did not do ail this. We hâve 
gone so fully into this case because it is the first of this kind to corne 
before us, and because we are profoundly impressed with the caution 
with which the power to commit in thèse cases should be exerciiad. 
Such proceedings are usually taken against bankrupts who in some or 
in many ways hâve acted badly. They frequently richly deserve some 
sort of punishment. Their manner on the witness stand sometimes 
adds to the indignation which their conduct in other respects excites. 
Ail thèse things may sometimes not unnaturally lead to their commit- 
ment for failure to do what after ail they could not do if they would. 

From what has already been said, it is apparent that we discover 
no error in matter of law in the action of the court l)elow. The or- 
der in No. 1,122 will therefore be affirmed. In so doing, however, 
we will follow the wise précèdent set bv the Suprême Court in Muel- 
1er V. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, and will 
remand the case with liberty to the court below, if it shall think it 
expédient so to do, to take such further proceedings, if any, as it may 
be advised. 

Affirmed. 
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ALLEN et ux. v. SPENSLEY et al. 
(Circuit Court of Appeals, Seventh Circuit. October 1, 1912.) 

No. 1,868. 

1. HOMESTEAD (§ 118*) — DeED— EXECUTION BY WlFE— PRESUMPTION OF 

Knowledge. 

Where, In tlie absence of fraucl or mistake, a wife, at the .solicitation 
of her bu.sband, executed a deed of the homestead, she would be conclu- 
sively presumed to bave liad kuowledge of tbe contents thereof. 

[Ed. Note.— For otber cases, see Homestead, Cent. Dig. §§ 203-209, 21C, 
217; Dec. Dig. § 118.*] 

2. Homestead (§ 118*) — Deeds— Execution— Sionatube by Wife— Duress. 

Coniplaiiiant, tbe principal managing offlcer of a bank, liavlng been 
cbarged wltli responslbllit.v for a large sliortage of assets, infornied bis 
wife thereof on bis return borne on tbe day it was dlscovered, and on tbe 
followliig da.v, ou dénia nd of tlie directors, consented to turn over ail bis 
])roperty, includlng bis homestead, to ald In maklng good tbe shortage. A 
deed to the homestead was prepared, and complaluant proceeded, wlth 
tbe bank's eashier to serve as notary, to bis home, wliere complainant 
requested bis wife to slgn tbe deed, telling her that if she dld not do so 
be would go to jjrison. ,Slie Jisked whether tbe slgnlng would save blm, 
to whieh lie replled iu the affirmative and led ber to tbe desk. ,Sbe at- 
tempted to sign, but could not do so uutil complainant steadled her hand, 
after whlcb slie turued to the notary and askod him if they would im- 
prlson her husband, to whieh be answered tbat be did not know but tbat 
ail of the officers might be convicted. Hehl, tbat sucb facts indlcated that 
tbe wife slgned in order to niitigate coniplalnant's crlminal llabilitles, and 
tbat tbe deed was not, tberefore, obtained froni ber by duress. 

[Ed. Note.— For other cases, see Homestead, Cent. Dig. §§ 203-209, 210, 
217; Dec. Dig. § 118.*] 

Appeal from tlie Circuit Court of the United States for the West- 
ern District of Wisconsin; J. Otis Humphrey, Judge. 

Bill by Philip Allen, Jr., and another against Calvert Spensley, as 
trustée, and Christopher L. Williams, as receiver, of the First Na- 
tional Bank of Minerai Point. From a decree dismissing the bill, 
plaintifïs appeal. Afïirmed. 

This appeal is brougbt for reversai of a decree of the Circuit Court, on 
tinal beariiig of tbe issues, wlierel^y tbe appellauts' bill of complalnt flled tbere- 
in is dismissed for want of eyulty. Tbe relief sought in the suit was to set 
aside a conveyance of real property made by the appellauts, as husband and 
wife, ,to tbe apjiellpe ti'ustee, iu so far as it purported to convey tbereunder 
their homestead in Wisconsin, alieglng that tbe wife "did not consent" thereto, 
and that in signiug the deed witb ber busband she "acted under the duress 
of her busband," tbe other appellant. Tbe facts averred in tbe complaint 
and proven as well are snbstantially thèse: 

The appellant Philip Allen, .Tr., had long been principal managing offlcer of 
tbe First National Bank of Minerai Point, Wls., and in October, 1909, a bank 
<'xamlner discovered a large shortage of assets covered by false entries and 
forged paper, for whieh Allen was considered responsible. At a meeting of 
tbe directors, Alleji was confronted witb this showing, and infornied bis wife 
thereof on bis return luniie. Cii tbe following day, upou demand of tbe direc- 
tors, Allen consented to turn over ail of hls property to aid in making good 
sucli sliortage. The deed in question was tbereupoii prepared for exécution, 
and Allen proceeded, wlth the casbier of tbe bank to serve as notary, to liis 
tiouie, and such couveyauce was tliere slgned l)y tbe liusband and lils wife, 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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appellants, and bears the certiflcate of the notary of acknowledgment thereof . 
The notary died shortly thereafter, and the only witnesses avallable, called 
to prove the circumstances of the exécution, were the appellants. Both admit 
their signatures, but deny that the entire contents of the paper was elther 
read or explained to the wife, and that the notary was net présent during 
the conférence between the husband and wife; that a workman in the yard 
was called in to witness the deed, and was infornied by the husband, "My 
wife and I hâve signed some papers hère, and want you to witness it ; thèse 
are our signatures ;" and the witness thereupon appended his signature. The 
wife testifies that her husband said, "You must come in now and slgn thèse 
papers ; Mr. Hanscom is hère with them ;" that she asked her husband what 
he wanted her to do, and he said, "Slgn thèse papers ; if you do not do it, I 
shall go to prison;" that she said, "Will it save you?" and he said, "Yes," 
and led her up to the desk ; that she finally attempted to slgn, but could not 
until her husband steadied her hand. She further states that she said to 
the notary, "Oh, Mr. Hanscom, they won't imprison hlni, will they? Will 
thls save him?" and that he answered, "I don't know; we may ail hâve to g» 
yet." Both testify that the wife was laboring under excitement. 

The testimony was heard before Judge Humphrey, resulting In the decree 
of dismissal. 

Rufus B. Smith and Vroman Mason, both of Madison, Wis., for 
appellants. 

John B. Sanborn and Chauncey E. Blake, both of Madison, Wis., 
for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Jud^e (after stating the facts as above). The 
appellants, husband and wife, joined as plaintiffs in a suit against the 
appellees, as trustée and receiver, respectively, of the First National 
Bank of Minerai Point, to set aside the conveyance of a homestead 
owned by the husband, under a deed purporting to be executed by 
both appellants in favor of the appellee trustée for the benefit of the 
bank. Commenced in a state court, the case was removed to the 
fédéral court, with final hearing — Judge Humphrey presiding — on 
the undisputed testimony of both plaintiffs, and was dismissed for 
want of equity. For reversai of the decree accordingly, error is as- 
signed (in substance) for f ailure of the trial court to find and hold : 
(1) That the deed in question was signed by the plaintifï, Edith L. 
Allen, when "she was entirely ignorant of its contents," purport, anrl 
intention; (2) that she was not "mentally capable of understanding" 
her act as a consent to transfer the homestead ; and (3) that the deed 
"was procUred and obtained" from her by duress. 

The conceded facts are: That the plaintiff, Philip Allen, Jr., as 
manager of the above-mentioned bank, had fraudulently taken and 
converted large amounts from the assets of the bank, and when dis- 
covery came he ofïered to make restitution to the extent of his own- 
ership of real estate, inclusive of the homestead, in value far short 
of the conversions; that the conveyance in question was thereupon 
made and delivered ; that it was signed by the plaintiffs, as husband 
and wife, at their home, with the notary and another witness in at- 
tendance for the exécution ; and that it was signed by the witnesses, 
and the acknowledgment by the grantors certified by the notary public, 
with seal attached, in the prescribed form. Relief is sought against 
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such conveyance of the homestead, as not executed within tlie requîre- 
ments of section 2203, Wis. Stat., as amended by chapter 45, Laws 
1905 — 3 Wis. Stat. Supp. p. 1068 — providing that no "aliénation by 
a married man of his lîomestead" shall be valid "without his wife's 
consent, evidenced by lier act of joining in the deed" or other con- 
veyance. 

[1] The contention that Mrs. Allen signed the deed in ignorance 
■of the fact that the homestead was included therein is plainly without 
force for such relief — no déception appearing in obtaining the exécu- 
tion — either under the interprétation of this provision by the Wiscon- 
sin authorities or under the gênerai doctrine applicable thereto, that 
knowledge of the contents of a written instrument must be presuraed 
from such adoption and exécution. In German Bank v. Muth, 96 
Wis. 342, 71 N. W. 361, like défense was set up on the part of the 
wife, that a mortgage which included the homestead, purporting to 
be executed by the husband and wife, was sigiied by her in ignorance 
of the fact that tlie homestead was included therein, with the further 
averment and proof that "she could not read written English"; but 
it was th.ere held : 

"fn tlie aliRpiife of framl or mlstake, she was conclusively presunied to 
k]}ow the contents of the uiortf^ajre. and was boimd by the description tliereiii 
eoutained" — citins a luimbcr of Wisconsiii cases. 

The doctrine thus stated was reaffirmed in Bostwick v. Mutual 
Life In^s. Co., 116 Wis. 392, 413, 89 N. W. 538, 92 N. W. 246, 67 T. 
R. A. 705, with extended review of authorities, both state and gên- 
erai, in support thereof. 

The alleged error, for failure to find that the wife was incapable 
of understanding her act in the exécution of the deed, is neither 
pressed in the argument on her behalf, nor tenable under the testi- 
mony. While it does appear that she was in distress, both over the 
défalcations on the part of her husband (of which he had informed 
her the night before) and over his Habilities thereunder, as stated 
when the deed was presented for exécution, there is no testimony in 
support of the averment that she was not "mentally capable of un- 
derstanding the act" of conveyance. 

[2] For relief against the conveyance, hovi'ever, the ultimate con- 
tention is that the évidence establishes the charge that Mrs. Allen 
"did not consent to the conveyance"; that (in substance) the circum- 
stances and urgency of the call upon her for its exécution rendered 
her "temporarily unable to give a valid consent," and constituted 
duress, as defined in Wisconsin cases and other authorities called to 
our attention. In other words, the issue thereunder was whether the 
circumstances and means used were "such as to prevent the free ex- 
ercise of her will power." Price v. Bank of Poynette, 144 Wis. 190, 
199, 128 N. W^ 895, 898, and cases cited. The trial judge heard the 
testimony of Mrs. Allen, and his gênerai finding of want of equity 
in the complaint is plainly adverse to such contention ; in effect, it 
amounts to a finding of ultimate fact thereupon that she was not de- 
prived of her will power, but signed the deed voluntarily in the ex- 
ercise thereof. Prepared under ]\Ir, Allen's offer and direction, the 
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deed was brought by him to their home for joint exécution. His 
explanations to Mrs. Allen were made with no other witness présent; 
but the testimony of both concurs in ail material particulars. Each 
impresses us to be a simple and candid récital of the pathetic errand 
and its accomplishment, with the husband contrite and in no respect 
domineering, and no expression of dissent on the part of the wife. 
It may reasonably be implied that the wife would not be willing, at 
the outset, to surrender their homestead for the purpose alone of 
partial mitigation of the bank's loss in the défalcations; but her un- 
derstanding of the object of the conveyance, by way of mitigation 
of her husband's criminal liabilities therein, is distinctly expressed in 
her testimony as the moving cause of her consent. Neither that in- 
ducement, nor her agitation (not urmatural) in executing the deed, 
furnishes just ground, in our opinion, to set aside the above-mentioned 
finding of fact, that her consent was voluntarily given in signing the 
deed. 

The conveyance, therefore, was not voidable under the testimony, 
and the decree accordingly of the Circuit Court is affirmed. 



UNITED STATES ex rel. TOY GWOK CHEE v. l'RENTIS et al. 
(Circuit Court of Appeals, Seventli Circuit. October 1, 1912.) 

No. 1,797. 

1. HABEA.S COKI'US (§ 23*) — ClIINESE PeHSONS— DEPORTATION— HeARING. 

A Cliiuese persoii will not V)e relcascd on lialieas corpus from a dépor- 
tation warrant, except for tailure or déniai of tlie administrative lieariug 
provided for by tlie immigration aet. 

|Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. § 17; Dec. 
Dig. § 23.*] 

2. Aliens (§ 21*) — CiiiNERE Laborebs — Déportation— Immigration Act. 

Immigration Act Feb. 20, 1907, c. 1134, §§ 20, 21, 34 Stat. 904, 905 (TJ. 

S. Comp. St. Supp. 1911, p. 511), providing for tlie déportation of aliens 

fouud unlawfully In the country, is applicable to Chinese persons. 

[Kd. Note. — For other cases, .see Aliens, Cent. Dig. § 74; Dec. Dig. § 21.* 

What Chinese persons are excluded from the United States, see note to 

Woug You V. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Kenesaw M. Landis 
and George A. Carpenter, Judges. 

Habeas corpus by the United States, on the relation of Toy Gwok 
Chee, to secure relator's release from the custody of P. L,. Prentis 
and another under a déportation warrant. From an order denying 
the writ and remanding relator to custody, "to be dealt with in ac- 
cordance with the law," relator appeals. Affirmed. 

This appeal is from an order of the District Court which dénies the 
application of the relator, Toy Gwok Chee, for a writ of habeas cor- 
pus, and remands him to the custody of the appellees, "to be dealt 
with in accordance with the law." The proceedings, under 
which the relator was in custody, were for déportation to China 

♦J'or other cases see same topic & § nhmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ladexea 
202 F— 5 
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and a warrant therefore issued by the acting Secretary of Com- 
merce and Labor, and hearing in the District Court was upon the péti- 
tion (as amended), rettirn on the part of the respondent, and exhibits 
therewith ; no oral testimony being offered. 

Benjamin C. Bachrach, of Chicago, 111., for appellant. 
James H. Wlilkerson and John F. Voigt, both of Chicago, IlL, for 
appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge. [1] The order of the District Court, 
denying the appellant's pétition for a writ of habeas corpus, is in ac- 
cord, as we believe, with the established rule in référence to like cases 
of application for release from déportation orders of the executive 
departments, issued pursuant to acts of Congress. In récent opinions 
of this court, the jurisdictional test thereunder has been considered 
and applied, with review of the leading authorities, and further dis- 
cussion or citations in support of their doctrine is not needful — 
namely, that judicial intervention for disturbance of such orders is 
unauthorized, "except for failure or déniai of the administrative hear- 
ing intended by the act." 

[2] The fact of complète hearings in the proceedings instituted by 
the department is established, and the questions raised, in référence 
to the suiiiiciency and competency (at common law) of évidence there 
adduced, are not reviewable subject-matter. It is contended, how- 
ever, that the Immigration Act of February 20, 1907 — -under which 
the proceedings and order occurred — is not applicable to Chinese per- 
sons, and the opinion of the Circuit Court of Appeals for the Second 
Circuit, in Wong You v. United States, 181 Fed. 313, 104 C. C. A. 
535, is cited in support thereof. But the ruling referred to was re- 
versed on appeal to the Suprême Court, in an opinion handed down 
January 22, 1912, holding such act to be applicable as well for dé- 
portation of Chinese persons. 

The order appealed from is affirmed. 



UNITED STATES TELEPHONE 00. v. CENTRAL UNION TELEPHONE 

CO. et al. 

(Circuit Court of Appeals, Slxth Circuit January 10, 1913>) 

No. 2,082. 

1. CouBTs (§ 365*) — Fbdebal Courts — Duty to Pollow State Coubt Dé- 
cision. 

The obligation of a fédéral court to follow the décisions of state 
courts doès not arise, unless the state court is a court of last resort, par- 
ticularly where the opinions of the lower courts are not unanlmous or 
numerous and old enough to show a settled rule. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 
969-9T.1; Dec. Dig. § 365.* 

Concluslveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft S. & M. R. Co. v. Morgan, 21 C. C. A. 4T8 ; Union & 
Plantera' Bank v. City of Memphis, 49 C. C. A. 468.] 

*#or other cases see same topic & S ncmbsb in Dec. A Am. Digs. 1907 to date, & Rep'ir Indexes 
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2. Monopolies (§ 10*)— Public Polict — Fedebal and State Polict. 

In général, the policies of the state of Ohio and o£ the United States 
regarding monopolies and restrictions of compétition are the same; 
the rule being that of the common law, deelared for Ohio by the Val- 
entine Act (Rev. St. 1908, § 4427—1), and for the United States by the 
Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, 
p. 3200]). 

[Ed. Note. — For other cases, see Monopolies, Cent. I)ig. § 9 ; Dec. Dig. 
S 10.* 

Monopolistie contract, validlty as afCected by public policy, see note 
to Cravens v. Carter-Orume Co., 34 O. C. A. 486.] 

3. Monopolies (§ 20*J— Combinations Pbohibited — Téléphone Companies 

— Local and Long-Distance Companies — Connections — Exclusive 

RiGHIS. 

A contract between a local téléphone company and a long-distance Com- 
pany for a connection between their Unes and the use of the local Unes 
for the .sending and receivlng of long-distance messages, binding the local 
Company not to permit any simllar connection by any other long-distance 
Company for a term of 99 years, thereby disabling it from giving its sub- 
Bcribers the benefit of compétition in long-distance service and from ex- 
tending its own serwce as authorized by its charter, was invalid, as tend- 
Ing to create a monopoly. 

[Ed. Note. — For other cases, see MonopoUes, Dec. Dig. § 20.*] 

4. Telegraphs and Téléphones (§ 28*)— Powebs — Extension of Lines. 

Under Rev. St. Ohio 1908, § 3455, couferiing on téléphone companies 
the Power to extend their Unes whenever and wherever the needs of 
the service and good business policy may dictate, the duty of a Com- 
pany to furnish reasonably adéquate service Is not couflued to the date 
of its organization, but it is bound to keep pace with changing condi- 
tions as they may occur from year to year ; and a contract disabling it 
from furnishiug what may be adéquate service is invalid. 

fEd. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§§ 10, 17 ; Dec. Dig. § 28.*] 

5. Telegeaphs and Téléphones (§ 36*) — Long-Distance Service — Ade- 

QUACY. 

Long-distance téléphone service is not necessarily reasonably adéquate 
because it reaches the city or district of résidence of the person wlth 
whom communication is desired. 

[Ed. Note.— For other cases, see Telegraphs and Téléphones, Cent. Dig. 
Il 26, 31 ; Dec. Dig. § 36.*] 

6. Monopolies (§ 20*) — Consolidation Between Public Service Corpora- 

tions. 

Statutory power to consolidate with or purchase another company will 
not justify a gênerai System of contracting with a great uumber of other 
companies for exclusive mutual relation. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.*] 

7. Monopolies (§ 20*)' — Restbaœning Compétition — Exclusive Contracts. 

A gênerai System of exclusive contracts prima facie restraining com- 
pétition, might be justified if they are for a term not beyond any such 
necessity, as a 99-year contract for exclusive interchange of teleijhone 
business. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio ; Robert W. Tayler, Judge. 

•For other cases se© same topic & | numbbe in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexes 
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Suit in equity by the United States Téléphone Company against the 
Central Union Téléphone Company and another. From a decree dis- 
missing the bill (171 Fed. 130), complainant appeals, Affirmed. 

During the period prlor to 1S98, the Central TJnion Téléphone Company had 
established a System oî loug-distance téléphone connnunieation extendiiig over 
large parts of the states of Ohio and Indlaua. It also owned and controlled 
local téléphone exchaiiges in many cities and villages in this territory. The 
American Téléphone & Telegraph Company, hy license or stock ownership or 
otherwise, controlled the Central Union, so that the latter, wlth its local 
exchanges and long-distance Unes, became allied to, and in a sensé a part 
of, the so-called Bell System, extendlng throughout the United States. At 
the same time there also existed, in the two states named, a large mimber 
of so-called independent local téléphone exchanges, often operating a local 
exchange in direct compétition with the local exchange of the Central Union, 
at the same place, but not amounting to a completely competing System, be- 
cause the independent local exchanges were not generally connected with 
each other by long-distance Unes, and hence could not give to their local 
patrons long-distance service. It was the established practice and rule of the 
Central Union not to permit its long-distance Unes to be used by or for the 
local independent exchanges, and it thus promoted its own local business by 
ofCerlng in connection therewith long-distance service vehich local competitora 
could not give. The bill allèges, and it is now to he taken as true, that thi& 
conduct and poliey of the Central Union Company vcere Intended for, and 
were effective toward, unfairly suppressing compétition and oppressively 
establishing a monopoly in the téléphone business. 

In thls situation the United States Téléphone Company was organized as 
an independent long-distance company, for the purpose of furnishing long- 
distance service to the independent exchanges in the two states named and 
adjacent territory. It proceeded to, and did, expend several million dollars 
in the construction of such Unes, and in connection with this planning and 
development it negotiated and made contracts with a large number of iide- 
pendent local exchanges in Ohio, Indiana, and Miehlgan, which contracts pro- 
vided for an interchange of business, "so that a comprehensive and adéquate 
independent téléphone System was thereby created." This independent System 
thereupon entered into and carrled on a gênerai téléphone business, compet- 
ing with the Bell System in the territory named, and in about 1907, it had 
been so successful that it was furnishing long-distance service for 800 inde- 
pendent exchanges, 2,000 independent stations, and 700,000 téléphones. Up 
to the time last named the Central Union Company had adhered to its poliey 
of refusing to furnish service to independent exchauges, but at about that 
time it abandoned that poliey, in whole or in part, and began to solicit an 
exchange of business with the local independent companies ; in other words, 
the Central Union Company entered into active compétition with the United 
States Company for the long-distance business of the independent local ex- 
changes. The contracts above named, between thèse exchauges and the 
United States Company, provided that, for points reached by that company, 
they should give their long-distance business exclusively to that company 
and receive long-distance business from that company aloue, so that this 
new poliey of the Central Union Company amounted to soliciting the inde- 
pendent exchanges to break their contracts wlth the United States Company. 
Several independent exchanges accepted the ofCers made by the Central 
Union Company, and entered into interchange arrangements with it. 

Against two or three of such independent local exchanges. the United States 
Company flled injunction complaints, and obtained injunctlons in the common 
pleas court of Ohio. The Central Union Company eoutinuing such solicita- 
tion, the United States Company flled this bill in the United States Circuit 
Court for the Northern District of Ohio, askiiig an injunction against the, 
continnance of such acts. The défendants demurred. and the Circuit Court 
dismissed the bill. The United States Company appealed to this court. The 
liearlng of the appeal was long delayed, awaiting the décision of the Suprême 
Court of Ohio ; but that décision, when rendered, was not controlUng, as 
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hereafter explained, and accordingly the appeal has been argued and sub- 
initted to this court. 

W. L. Cary, of Columbus, Ohio, and Cable & Parmenter, of Lima, 
Oliio, for appellant. 

John H. Doyle, of Toledo, Ohio, Murray Seasongood, of Cincin- 
nati, Ohio, and \V. B. Mann, of Indianapolis, Ind. (Paxton, Warring- 
ton & Seasongood, of Cincinnati, Ohio, and Doyle & Lewi?, of Toledo, 
Ohio, of coiinsel), for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

DENISOM, Circuit Jndge Cafter stating the facts as above). After 
the décision of tlie preseîit case by Judge Tayler in the court below, 
an appeal froni tlie rjiiuiio;i pleas court, in one of the injunction cases, 
was affirmed by inHjority vote of the circuit court (in Ohio, an inter- 
inediate apijellate court), This was carried to the Suprême Court. 
The Suprciiie Court of Ohio has six m^'uibers. Five sat to hear this 
case, and the dccree of the circuit court was affirmed by a vote of three 
to two, but without any opinion. It is the fixed rule of the Suprême 
Court in Ohio that the law, as settled by the décision, is to be found 
only in the svllabus. Adelbert Collège v. Wabash R. R. Co. (C. C. 
A. 6) 171 Fed. 805, 812, 96 C. C. A. 465, 17 Ann. Cas. 1204. Under 
thèse circumstances, it is said that we should not examine for our- 
selves the questions involved, but should adopt the same disposition 
of the mattcr as was reached in the Ohio Suprême Court. 

[1] Counsel do not agrée as to whether the action of the state 
courts was in such séquence of events, or whether that action so in- 
volved the construction of the state statutes or state policy only, rather 
than fédéral statutes or matters of gênerai law, tiiat it would be our 
duty to adopt the conclusion of those courts ; but we see no necessity 
for considering tliat prublem. It is clear that the obligation to follow 
the lead of the state courts does not arise, unless the court to be fol- 
lowed is the court of last resort in the state (Anglo-American Co. v. 
Lombard [C. C. A. 8| 132 Fed. 721, 742, 68 C. C. A. 89); and par- 
ticularly so when the lower court opinions are not unanimous or nu- 
merous and old enough to show a settled rule. We think we must 
interpret the action of the Suprême Court of Ohio as a déclaration 
that, lacking concurrence by a majority of the court, it was nnY^filling 
to lay down any gênerai rules or principles as applicable to the exist- 
ing situation, l'uvler thèse circumstances, we feel bound to décide 
the issues according to our own judgment. 

The court below based its conclusion largely upon the ground that 
the exclusive feature of the contracts betvveen the independent locals 
and complainant was in itself unlawful and void, as tending to un- 
lawful trade monopoly. If that court was right in this, ail the other 
questions argued become immaterial, and so that question is naturally 
the first to be considered. This nécessitâtes a more careful statement 
of this feature of the contracts. 

Taking one of the contracts as typical, we find that the long-dis- 
tance Company (complainant) agrées to build a Hne to the corporate 
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limits of the village, and thence upon the pôles of the local company 
to its central exchange in the village, receiving a license to use there- 
for the pôles of the local company's village lines; that service will 
be given from ail lines owned, controUed, or connected with the lines 
of either party over the lines of the other party and its connections ; 
that neither party will enter into contract with any other person or 
corporation whereby any of the rights, privilèges, or advantages ac- 
quired by this contract might be impaired ; that the long-distance com- 
pany will transmit, over the lines owned or controlled by the local 
company, ail messages destined to points thereon, and not reached by 
the long-distance company's own lines ; that the local company will 
transmit over the lines of the long-distance company ail messages to 
points "not now reached" by the local company's own lines (as shown 
by the attached plat of existing local lines) ; that the tolls and charges 
shall be divided in agreed proportions; and that the contract shall 
remain in force for 99 years. 

[2] Speaking generally, the policies of the state of Ohio, and of 
the United States, regarding restrictions of compétition, are the same; 
if there are différences, they are immaterial hère. The rule is that of 
the common law, declared for Ohio by the Valentine Act, and for the 
United States by the Sherman Act. Sait Co. v. Guthrie, 35 Ohio St. 
666; section 4427—1, R. S. Ohio; Standard Oil Case, 221 U. S. 1, 
31 Sup. Ct. 502, 55 !.. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 
1912D, 734; Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 
1901, p. 3200) ; State v. Buckeye Pipe Line Co., 61 Ohio St. 520, 548, 
56 N. E. 464 ; State v. Gage, 72 Ohio St. 210, 73 N. E. 1078. That any 
particular class of business should be exempted from this prevailing 
policy would require clear and explicit législative déclaration to that 
effect. The courts cannot make such exemptions, merely because 
forceful reasons can be stated why such particular business is a 
"natural monopoly." If it is, this only means that the Législature 
might well hâve made an exemption, or, at most, that in a judicial 
détermination of what amounts to a substantial and direct restraint, 
rather than an incidental or indirect restraint, the courts will give due 
regard to the character of the business under considération. Of the 
présent situation, it is enough to say that we are cited to no Ohio 
statute in force when this controversy arose expressly exempting télé- 
phone companies from the gênerai policy adopted by the state for 
other kinds of business ; nor is there any such exemption in the fédéral 
statutes. 

It also seems clear, and is not denied, that the carrying on of télé- 
phone business is trade and commerce within the proper meaning of 
those terms, and one of the kinds of business in which it is the gênerai 
purpose of the law that ail citizens should be at liberty to engage on 
equal terms. 

[3] With thèse premises, the prima facie restrictive character and 
monopolistic tendency of the contracts in question can hardly be de- 
nied. The local company bas tied up its long-distance business. It 
cannot take gênerai advantage of compétition from time to time aris- 
ing, no matter how advantageous to it or its patrons, and it cannot 
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cxpand its own business and extend its own Unes beyond its then ex- 
isting limits into compétition with the long-distance company, no mat- 
ter how advisable such extension and compétition might prove to be. 
This is from the standpoint of the local exchange, but similar results 
are apparent from the other standpoint. The long-distance company 
not only forestalls compétition likeiy to arise through the extension 
of the local company's lines, but by its System of thèse contracts there 
was a direct plan and effort to monopolize in the long-distance busi- 
ness so much of the field as it could cover. A gênerai System of con- 
tracts may be obnoxious to an anti-trust law, though the individual 
contract would not be. United States v. Reading Ry., 226 U. S. 324, 

33 Sup. Ct. 90, 57 L. Ed. . Thèse contracts, therefore, must be 

condemned because "adopted for and adapted to" ^ restraint of trade 
and monopoly, unless they escape that condemnation for the reasons 
hereafter to be considered. 

[4] Another considération leads to the same resuit: Thèse local 
exchanges, organized tmder the Ohio statutes, were public service cor- 
porations bound to give reasonably adéquate service. Cumberland, 
etc., Co. V. Kelly (C. C. A. 6) 160 Fed. 316, 87 C. C. A. 268, 15 Ann. 
Cas. 1210; Postal Co, v. Cumberland Co. (C. C.) 177 Fed. 726. It 
is true that they were not charged with an express duty to give long- 
distance téléphone service, but neither were they confïned to strictly 
local service. They had power to extend thcir lines whenever and 
wherever the needs of the service and good business policy might dic- 
tate (section 3455, R. S. Ohio), and tbeir obligation to furnish reason- 
ably adéquate service is not confined to such exact définition of that 
term as might hâve been given at the time of the organization. Ever}' 
such charter contemplâtes that conditions will change from year to 
year and from décade to décade, and that the obligation of the com- 
pany shall be to give that service, which, at the future time when the 
question arises, is then, and in view of the conditions then existing, 
reasonably adéquate. It is now a matter of common knowledge that 
long-distance communication is a practical necessity to the perfection 
of the service rendered by a local exchange to its subscriber, and this 
situation, while not as clear and certain in 1900 as it is in 1912, must 
be deemed to hâve been then within the contemplation of the parties 
and of the law. 

[5] A long-distance téléphone service is not necessarily reasonably 
adéquate just because it reaches the city or district of résidence of the 
person with whom communication is desired. A railroad service may 
be beyond criticism if ail passengers and freight are deliverd at one 
station in a city, from which station the passengers go their several 
ways, and to which station consignées corne for their freight ; a tele- 
graph service may be complète if the messages reach over the wire only 
one central office, from which they are distributed by other means ; but 
in téléphone communication the ultimate thing sought is personal con- 
versation, and a long-distance téléphone service has not reached its 
full usefulness until the user, in one place, can talk directly with the 

1 Judse Knappen'8 phrase In Bigelow T. Calumet & Hecla Co. J[C. C.) 155 
-Fed. soi), S7Û. 
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résidence or place of business of the téléphone users in another place. 
It is not uow important where the line will be drawn in deterniining 
what is reasonably adéquate service. That will depnd upon niany con- 
ditions, some of which cannot be foreseen. It is ennugh to say that 
where a local téléphone company contracta that it will not send or re- 
ceive any long-distance messages, excepting in co-operation with one 
specified long-distance company, it thereby abdicates its power to give 
a service which may turn out to be clearly within any proper définition 
of "reasonably adéquate." 

Nor are we concerned with the question whether the local exchange 
could, in 1900, bave been compelled, or might now be compelled, to 
give this long-distance service against its will. We consider only 
the fact that by thèse contracts the local companies partially disabled 
themselves from performing what might become a portion of their 
public duties, and hence, for that reason also — and unless the con- 
troUing justification appears — the contracts are invalid. 

[6] We come, then, to the inquiry whether there is sufficient reason 
for exempting thèse contracts from their prima facie invalidity; and 
the first point urged to this efifect is that, by statute, the long-distance 
Company and the local company each had povi'er to purchase and con- 
solidate with the other, and that, as the greater includes the less, this 
power of consolidation necessarily implies the power to contract for 
exclusive, mutual relations. The statutes did give this power of pur- 
chase or consolidation (section 3455, supra) ; but such gênerai powers 
must be construed as subordinate, not paramount, to spécifie prohibi- 
tions of monopolistic cômbination (Northern Securities Co. v. United 
States, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679). Nor does the 
power to consolidate or combine with another company reach to a Sys- 
tem of identical or similar contracts with hundreds of other compa- 
nies, resulting in a gênerai cômbination. The essential evil may be 
in the System, but not in the single contract. 

Further, on the subject, as Judge Tayler said below: 

"The falUic.v of this particulnr eonteution is to be foxind in the fact that 
the lessee or coiisolidated company is iiot hy the act of lease or eousolidatiou 
disabled to perfonii any of its duties which by law may hâve rested ou the 
lessor on constituent company. Theve still reiuains in either case — lease or 
consolidation — a company operatinj; the local téléphone System, and upon 
it rests, as formerly rested on the constituent local company, the duty whicli 
the law laid upon It. Whatever may be the tem])er or the policy of the suc- 
cessor company, respecting the mutter of contlnuing to monopolize the local 
and long-distance business of the coinnumity, it will not by such lease or con- 
solidation hâve ])ai'ted with the power to give compétitive .service. Thus 
it will continue to hâve power to satlsfy the légal uecessities springing out 
of the fact that It is a corporation." 

It will be noticed that thèse exclusive contracts bave the effect, not 
only to require the local company to give its long-distance business 
to the United States Company as against any long-distance cotnpetitor 
like the Central Union, but also to prohibit the local company from 
extending its own lines in compétition with the United States Com- 
pany. As will be seen from the statute cited, it had the charter power 
to extend its own lines where^'er the good of its stockholders and the 
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benefit to the public might, from time to time, dictate. So far as such 
extensions might compete with the Hnes of the United States Com- 
pany, then or thereafter estabHshed, this power of extension was, by 
the contracts, abrogated. This considération adds force to the extract 
just quoted from Judge Tayler's opinion. 

[7] It is next urged that thèse contracts should be approved because, 
in spite of their restrictive and monopoHstic tendencies, their net char- 
acter tended in the contrary direction, so that they really promoted, 
instead of restraining, compétition. This is because, in 1900, the long- 
distance field, so far as occupied at ail, was exclusively held by the 
Central Union Company, which (the demurrer admits) was a monopoly 
maintaining its position by unlawful means, and because it was im- 
possible to promote and establish a competing long-distance system 
unless that System was in advance assured of business from independ- 
ent exchanges, which assurance could be had only by exclusive con- 
tracts. We consider this argument as depending upon the principles 
which hâve been most recently discussed by Mr. Justice Lurton, in the 
Reading Case (supra) vi^ith référence to the 65 per cent, contracts, and it 
amounts to saying that the restraint and monopoly found in thèse télé- 
phone contracts were not their main and characterizing purpose and ef- 
fect, but were the indirect and necessary incidents of contracts which 
operated primarily for promoting compétition — hence, they cannot be 
condemned. It may well be that if a system of monopoly is found so 
entrenched that compétition cannot geta start, except by providing itself 
in advance with a system of exclusive contracts, then, in such case and 
in so far as this is necessary to get compétition, the exclusive contracts 
may become a mère incident of the generally lawful enterprise. How- 
ever, it is clear that this exemption cannot go beyond the necessity of 
the case, and the bill in this case indicates no necessity requiring or jus- 
tifying 99-year contracts. Thèse are practically perpétuai contracts. 
Within that period, the entire subject-matter might, and very likely 
would, change its essential character over and over again. We can- 
not undertake to suggest the term of exclusive contract which would 
be reasonable, so as to permit the use of such a means for getting a 
rival Company into the field. The term of a patent may furnish some 
analogy. Différent circumstances may justify différent terms. The 
term might be such as to make it very difficult to décide upon which- 
side of the line it lay. We need not speculate about thèse things, be- 
cause we are clear that the 99-year restriction found in thèse contracts 
goes far beyond any inhérent necessity for the purpose suggested, and 
so cannot be justified as properly incidental to a lawful purpose. 

Several other reasons are urged for sustaining the validity of thèse 
contracts in spite of what we hâve called their prima facie invalidity, 
but we find none of thèse reasons as forceful as the two which we 
hâve discussed; nor does any one of the décisions which hâve been 
pressed upon us seem persuasive in opposition to the conclusions we 
hâve expressed. A review of thèse cases would be unprofitable. No 
one of them has référence to a system of hundreds of identical or sim- 
ilar contracts covering large parts of three states, running for a period 
of time which is practically perpétuai, and operating to abrogate a 
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part of the powers of public service corporations, and covenanting that 
the powers not whoUy abrogated shall not be exercised as they might 
otherwise hâve been and as may prove to be essential to giving good 
service and to avoiding monopoly. For example, in Chicago, etc., Co. 
v. Pullman, etc., Co., 139 U. S. 79, 11 Sup. Ct. 490, 35 L. Ed. 97, a 
contract by the railroad to give to the Pullman Company the exclusive 
right to furnish sleeping cars to the railroad was sustained; but the 
contract was for a period of only 15 years, and contained an option 
by which, if unsatisfactory, it might be terminated in 5 years. Such 
a contract was, essentially, of a différent character from those now 
involved, because of the entire practicability of exchanging long-dis- 
tance téléphone business with more than one company, contrasted with 
the practical difficulties which might attend the attempted use of the 
same railroad track for sleeping cars of différent Systems ; but, aside 
from this practical distinction, the opinion does not indicate to us that 
the exclusive sleeping car contract would hâve been sustained if it had 
been for the period of 99 years, and if it had been one of a system 
of similar contracts covering or attempting to cover ail the railroads 
in a large territory. The Suprême Court has also sustained exclusive 
contracts for hauling express cars (St. Louis, etc., Co. v. Southern 
Exp. Co., 117 U. S. 1, 6 Sup. Ct. 542, 628, 29 L. Ed. 791); but this 
is less analogous than the Pullman Case. On the other hand, the 
view we take is supported, more or less perfectly, bv Beasley v. Texas 
Pac. Ry. Co., 191 U. S. 492, 497, 24 Sup. Ct. 164, 48 L. Ed. 274; 
State V. Téléphone Co., 36 Ohio St. 296, 38 Am. Rep. 583; South 
Chicago, etc., Co. v. Calumet, etc., Co., 171 111. 391, 49 N. E. 576; 
Central, etc., Co. v. Averill, 199 N. Y. 128, 92 N. E. 206, 32 h. R. 
A. (N. S.) 494, 139 Am. St. Rep. 878; State v. Cadwallader, 172 Ind. 
619, 87 N. E. 644, 89 N. E. 319. 

We are not unmiudful that the resuit of affirming the decree below 
is to compel what is said to be the weaker of the two companies to 
défend itself against commercial aggression from the stronger by some 
other means than merely standing upon thèse contracts which it had 
provided for such défense; but, in applying rules of this kind, we 
must look to the future as well as to the présent. Sustaining thèse 
contracts might, for the time being, aid the weaker and so help to 
maintain compétition ; but it would at the same time point the way 
by which, in case of the voKuitary or involuutary combination of thèse 
two companies, ail compétition or possibility of compétition would be, 
for 99 years, excluded. This entire phase of the question is so well 
stated by Judge Tayler that we quote with approval this part of his 
opinion : 

"The position wliicli counsel for complaiiiant take cornes to tliifs wheu we 
analyze it: ïlie Bell Teleplione Company Is a wicked monopoly. Some yeavs 
ago the United States Compan>' coneluded to lifîht it. The only way to flght 
the devil was with flre. The only way to fljrlit tlie monopoly was to monopo- 
lize ail unoccupied territory. The way to juoiiopolize this unoccupied terri- 
tory was to go to a local téléphone company which had no long-distance con- 
nection and offer to give it such a long-distance connection, provided a per- 
pétuai monopoly of it was given in return. 

"This purpose to destroy the Bell monopoly may be adniitted to be virtuous. 
The method resorted to was vicions. It was a mère répétition and imitation 
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of the methods which, when followed by the Bell Company, are so bltterly 
denounceci. The philosophy that the end justifies the means, when the end 
is virtuous and the means vicions, has long since been discarded, if It ever 
had any avowed supporters. But even that philosophy cannot apply to a 
mère biisiness undertaking. The purpose to destroy the téléphone raonopoly 
was not a virtuous purpose; it was a business proposition, which inciden- 
tally led, we may assume, to a righteous resuit. What becomes of the rlght- 
eous resuit when the means to accompllsh it are the means of unrighteous- 
ness? The ultimate resuit of which may be that we discover we hâve ex- 
changed one master for another, or if not, that we hâve emphaslzed the 
strength of the former master. Counsel, of course, will not deny that if the 
Bell Company should acquire control of the complalnant, thèse contracts 
would be just as valid and the shleld of our défense would be turned into a 
weapon with which to destroy us. 

"Are the courts to turn themselves into Inquisitors of the minds of men 
and say: 'Hère Is a man who wants to do the world some good? The ulti- 
mate resuit promises to be bénéficiai, but, In order to accompllsh it, he must 
monopolize the business of some eommunity and must violate the law. May 
he do so?' Thèse questions were long ago answered, and yet they come up 
again and agaln. 

"The sum of ail this is that it does no good to destroy one monopoly by 
creatlng another. Monopolies ail look alike to the law. When they use their 
power unlawfuUy, it is for the law to take suitable steps to punish the oflen- 
der and prevent récurrence of the offense." 

The decree below is affirmed, with costs. 



HIGGINS V. EATON. 
(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 125. 

1. COUKTS (§ 511*) — COMITY DISPOSITION OF PERSONAL PBOPEBTT BY WiLL 

What Law Goveexs. 

In gênerai, the law of the domicile of the owner governs his capaclty 
to bequeath Personal property. But the récognition of such rule dépends 
on comity, since the state or country of the domicile has no rlght to 
extend its laws beyoïid its borders, and every state, as an incident to 
soverelgnty, bas power to establish and regulate the succession of ail 
property, real and Personal, movable and immovable, within its territory ; 
the ouly limit on its authority being its capacity to make its laws ef- 
fective. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. | 1432; Dec. Dig. 
I 511.*] 

2. WiLLs (§ 434*) — Execution — Pbobate — Pessonal Pbopebtt. 

• Under Décèdent Estate Law N. Y. (Consol. Laws 1909, c. 13) § 23, pro- 
vlding that a will of real or Personal property, executed as prescribed 
by the laws of the state, may be proved as prescribed in the article, a 
decree of the Surrogate's Court of the couiity in New York in which a 
nonresldent testator left Personal property, admitting the vrill and codi- 
cil to probate, was conclusive as to the dévolution of such Personal prop- 
erty, notwithstanding the court of the testator's domicile refused to ad- 
mit the codicil to probate for alleged want of testamentary capacity. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. §| 937-945; Dec. 
Dig. § 434.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York ; George W. Ray, Judge. 

•For other cases see same topic & I nùmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Iridexes 
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Suit by Susaii S. C. Higgins against Hervey E. Eaton, as executor 
of the will of Elizabeth S. Eaton, deceased. Decree for complainant 
(188 Fed. 938), and défendant appeals. Reversed and remanded, with 
instructions to dismiss. 

Elizabeth S. Eatoii was domleilerl in Ann Arbor, Micli., and died tliere In 
1008 leaviiig two instruments puiiioitins to be a will and its codicil. Her 
pi'incijial estate consisted of Personal property in tlie pli.vslcal possession of 
tlie défendant, lier brother, in Madison conuty, N. Y. Tlie défendant was 
named as executor in tlie will. Afler regular probate proceedings according 
to tlie statutes of New York both the will and codicil wore adniitted to pro- 
bate by the Surrogate's Court for Madison county and letters testamentary 
were isstied to the défendant who coiitinued to hold possession of said prop- 
erty. Subsequently the probate court of Washtenaw county. Mich., the jilace 
of domicile, after due proceedings according to the laws of Michlgan adniitted 
the will to probate but rejected the codicil upon the ground of want of testa- 
mentary capacity at the time of its exécution. 

A suit was brought by the adniinistrator with the will annexed appointed 
by the Michlgan court against the New York executor to compel the transfer 
of the New York assets. This suit was dlsmissed upon demurrer by the Cir- 
cuit Court (Watkins v. Eaton, 17-3 Fed. 133) and its decree was affirmed by 
this court (183 Fed. 384, 105 O. C. A. 604). 

The présent suit was brought by the complainant against the défendant as 
the New York executor for the recovery of a legacy payable under said will 
but whieh the défendant clainis was revoked by the codicil. A demurrer to 
the bill was sustained by the Circuit Court (178 Fed. 153) but its action was 
reversed by this court (183 Fed. 388. 105 C. C. A. 608). ïhe opinion upon the 
merits by the court below is reported in 188 Fed. 938, and as it contains a 
very full statement of the facts in the case it is uniiecessary to repeat them 
hère. 

C. J. Coleman, of Hamilton, N. Y., and E. H. Risley, of Utica, N. 
Y., for appellant. 

Martin & Jones, of Utica, N. Y. (A. F. & F. M. Freeman and B. 
M. Thompson, ail of Ann Arbor, Mich., Ralph Phelps, Jr., and Orla 
B. Taylor, both of Détroit, Mich., of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The will 
gave the complainant a legacy upon condition that she support the tes- 
tatrix's unfortunate brother. The codicil gives a legacy to another 
person for the same purpose. The provisions of the codicil are quite 
inconsistent with those of the will. It is impossible to believe that the 
testatrix intended to make two distinct provisions for her brother's 
support and, in efifect, to charge her estate with the same thing twice. 
We think that if the codicil be in force it revokes the bequest to the 
complainant in the will. So we come at once to the substantial ques- 
tion in the case: In this suit against the New York executor is the 
codicil to be regarded as in force .'' 

[1] The maxim mobilia sequuntur personam found early a place 
in the common law and, broadly speaking, is still true. As a gênerai 
rule Personal property is sold, transmitted, bequeathed and succeeded 
to according to the law of the domicile of the owner. And as that 
which Controls the disposition must necessarily détermine the capacity 
to make the disposition it is included in the gênerai rule that the ca- 
pacity to make a will is determined by the law of the domicile. 
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The gênerai rule exists between states and is international. But its 
récognition dépends altogether upon comity. The country of the dom- 
icile has no right to extend its laws beyond its borders. Every state 
has, as an incident to sovereignty, the power to establish and to reg- 
ulate the succession of ail property, real or personal, movable or im- 
movable, within its territory. The only limit upon its authority is the 
capacity to make its laws effective. State laws conferring upon state 
courts power to admit to probate wills of non-residents as affecting lo- 
cal Personal property are well within the power of the state. As said 
by Mr. Justice Holmes in Blackstone v. Miller, 188 U. S. 189, 204, 
23 Sup. Ct. 277, 278 (47 L. Ed. 439) : 

"To a considérable, although more or less varyiDg extent tlie succession 
determlned by the law of tlie domicile is recosnized in otlier jurisdictions. 
But it liardly needs illustration to sliow tliat the récognition is limited by 
the policy of the local law." 

The underlying principles are also clearly stated in the early case 
of Jones V. Marable, 6 Humph. (Tenu.) 116, 118: 

"Although it is a rule of international law tliat the succession to Personal 
proiwrty is controlled by the law of the domicile, yet it is in the power of 
auy state to change the law in this respect; for unquestionably every state 
has a right to regulate persons and things within its own territory aecording 
to its sovereign will and pleasure. Story's Confl. L. 23. Xor is it bound to 
give efCect to any gênerai principle recognized among nations upon this sub- 
jecf 

See, also, Mahorner v. Hooe, 9 Smedes & M. (Miss.) 247, 48 Am. 
Dec. 706 ; Minor v. Cardwell, 37 Mo. 350, 90 Am. Dec. 390. 

The question then in any case when a demand is made under the 
laW of the domicile is whether the state recognizes that law or has 
adopted its own régulations upon the subject. If the state has enacted 
statutes governing the transmission of property within its territory 
and prescribing the procédure incident thereto, no rule of comity has 
place. That the local law providing for the probate of wills of local 
Personal property and the proceedings thereunder may diiïer f rom the 
law of domicile is immaterial. To the extent that it differs the state 
déclines to be bound by the gênerai principle. And it necessarily fol- 
lows that where the state provides for the independent proof of wills 
in its courts, it provides for a détermination of the capacity to make 
them. The grant of authority to probate a will involves, of neces- 
sity, power to détermine testamentary capacity for only when such 
capacity is found does a paper become a will. When such statutory 
grant appears the question of capacity is one of local law and the law 
of the domicile is no longer controUing. 

We hâve, then, in the présent case to ascertain whether the state of 
New York in which the personal property of the décèdent was at the 
time of her decease has enacted législation controlling the situation 
and the effect of proceedings thereunder. 

[2] The relevant statute is section 23 of the Décèdent Estate Law 
(Consol. Laws 1909, c. 13), formerly section 2611 of the Code of Civil 
Procédure, wihich reads as f ollows : 

"A will of real or Personal property, executed as prescribed by the laws 
of the state, • ♦ • uiay be proved as prescribed in this article." 
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This statute has been construed by the New York courts in Matter 
of Rubens, 128 App. Div. 626, 112 N. Y. Supp. 941, affirmed on the 
opinion of the court below, 195 N. Y. 527, 88 N. E. 1130. In this 
case a décèdent who was domiciled in France left property in the state 
of New York and a will which was executed according to New York 
laws but not according to the laws of France. It was contended that 
the law of the decedent's domicile governed but it was held that the 
provision in the statute above quoted controlled and that as the will 
had been executed according to such provision it was properly estab- 
lished as a disposition of the personal property within the state not- 
withstanding that it had not been executed according to the law of 
the domicile, Mr. Justice Clarke in discussing the proof required 
said: 

"First and In any eveut, we will accept it if executed according to our laws 
whicli we hâve determined sufficiently safeguard the authenticity of the in- 
strument." 

This décision détermines authoritatively many of the questions pre- 
sented hère. The state of New York with respect to personal prop- 
erty within its territory déclines to be bound by the rule of comity 
and permits the independent proof of a testamentary disposition of 
such property notwithstanding that such disposition may be void ac- 
cording to the law of the decedent's domicile. It also necessarily 
follows that the probate of wills disposing of personal property es- 
tablishes them as instruments transmitting the title to such property. 
A will is a disposition of property to take effect upon the death of 
the owner. The probate of a will is necessary to establish it as an 
instrument of title but when probated that is its very essence. To 
say that the New York statutes authorize the establishment of wills 
of Personal property within the jurisdiction and then to say that a 
will when probated does not, on account of something relating to 
its exécution, operate to pass the title to such property is to assert 
and deny the same real thing. Similarly the statutory authority in 
the New York courts to admit wills to probate as dispositions of 
property within the state necessarily includes authority to détermine 
the testamentary capacity of the décèdent. As aJready pointed out, 
a court cannot independently admit a will to probate without mak- 
ing such détermination. 

The decree of the New York Surrogate's Court in this case was 
rendered after due notice and hearing according to the New York 
statutes and is still in fuU force and effect. It is in the nature of 
a decree in rem and as such is binding upon the complainant. It 
settled that the décèdent has testamentary capacity to make the cod- 
icil as well as the will; that the property within the jurisdiction should 
be distributed in accordance with the provisions of both testamentary 
instruments, and that the duty of the défendant as exécuter was to 
carry out the provisions of the one as afïected by the other.^ 

1 The question does not arise in this case as to what kinds of personal prop- 
erty come within the purview of the New York statutes as Personal property 
within the state. As already stated a state has the rlght to deterrûîne the 
testamentary disposition of property so within its territory that its enactments 
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This court as a court of equity is now asked to undo that which 
was accomplished by the New York decree and, in the face of it 
to hold that the New York exécuter is not bound by the codicil and 
must pay a legacy in the will which is revoked by the codicil. The 
complainant seeks to obtain a decree for such legacy against such 
executor which will be paid by him eut of the New York assets ; no 
other fund is available. She asks this court to hold that the obliga- 
tions of the New York executor are not measured by the decree 
under which he acts and in effect to déclare that the in rem decree 
so far as it relates to the codicil is of no efïect. True she does not 
ask the formai setting aside of that decree but what she does ask 
accomplishes the same thing. What does the New York decree amount 
to if the décision of the court below be affirmed? A court which 
enforces an obligation in the face of and in spite of a probate decree 
annuls it quite as much as does the superior tribunal which formally 
sets it aside. If this court hâve power to grant the complainant that 
which she asks, it has power tantamount to that required to set aside 
the probate of the will.^ 

Now if anything is well settled by the décisions of the Suprême 
Court of the United States from the case of Broderick's Will, 21 Wall. 
503, 22 L. Ed. 599, down to Farrell v. O'Brien, 199 U. S. 89, 25 Sup. 
Ct. 727, 50 L. Ed. 101, it is that the fédéral courts as courts of equity 
will not (with an exception which will be noted) entertain jurisdiction 
of suits to set aside the probate of wills. In the former case Mr. 
Justice Bradley said (21 Wall. 509, 22 L. Ed. 599) : 

"As to the first point, it is undoubtedly tlie gênerai rule, established both 
in England and this country, tliat a court of efjuity will not entertain juris- 
diction of a bill to set aside a will or the probate thereof. The case of Ker- 

can be enforced. How far its enactments go is a question of their Interpréta- 
tion. Witli respect to chattels and movables a question would hardly arise. 
With respect to choses in action questions might arise and indeed hâve arisen 
In the courts. Thus in Cooper v. Beers, 14.3 111. 25, 33 N. E. 61, it was held 
that while the Illinois statute relating to descents change the common-law 
rule that personal property follows the person of the owner as to "property 
in this state," yet that that phrase dld not include debts although the évi- 
dences of indebtedness were within the state. See, also, Chanuel v. Capen, 
46 111. App. 244. A somewhat différent interprétation was, however, placed 
upon the Mississippi statute in Jahier v. Rascoe, 62 Miss. 699. See, also, 
Speed V. Kelly, 59 Miss. 47. 

In the présent case, however, as pointed out in the text, the défendant is 
sued only as the New York executor and with respect to the property in his 
hands. It would not help the complainant's cause to show that, in contempla- 
tion of law, some of the assets could not be regarded as in his hands. 

2 Suppose that the décèdent had left a will bequeathing ail her estate, con- 
sisting of Personal proi)erty situated in New York, to A and that such will had 
been admitted to probate by the New York courts as afCecting such property. 
Suppose that the Michigan courts had subsequently rejected said will for 
want of capacity and had probated an earlier will bequeathing ail of said 
property to B and that B sued hère for his bequest. It seems entirely clear 
that we could not grant relief because as to the executor which we could 
reach and as to the property which our décision could affect it was settled 
Liy the decree of a court of compétent jurisdiction that the later will con- 
troUed. And this supposititlous case is in principle precisely the same as the 
case at bar. 
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rick V. Bransby, decided by the House of Lords in 1727, Is cousidered as haT- 
lug definltely settled the question. Whatevei- may hâve been the original 
groiiad of this rule (perhaps something in the peculiar constitution of the 
English courts) the inost satisfactory ground for its continued prevalence is, 
that the constitution of a succession to a deceased person's estate partal^es 
in some degree of the nature of a proceeding In rem, in whlch ail persons 
In the world who hâve any interest are deemod parties, and are eoncluded 
as upon res judlcata by the décision of the court haviug jurisdlction." 

Thèse reasons lead equally to the conclusion that the fédéral courts 
will not grant relief which will in effect set aside the probate of a 
vvill or codicil. If probate proceedings are in the nature of proceed- 
ings in rem to which ail persons interested are deemed parties and by 
which they are eoncluded, they are eoncluded just as much from 
bringing suits in the face of such proceedings as they are from suing 
to set them aside. The thing adjudicated is the valid exécution of 
the will or codicil and the adjudication has the same effect upon the 
one kind of suit as upon the other. 

The exception which has been made by the Suprême Court to the 
rule that the fédéral courts will not entertain suits to set aside the pro- 
bate of wills is that when a state law gives a person interested in an es- 
tate the right in a suit inter partes to assail probate proceedings, a sim- 
ilar right will be accorded in the fédéral courts where the requisite 
diversity of citizenship exists, See Farrell v. O'Brien, supra. This, 
however, merely gives a suitor in the fédéral courts the same rights 
as a suitor in the state courts and really constitutes no exception to 
the underlying principle involved. The exception, moreover, has no 
application in the présent case. The action inter partes which the 
New York statutes permit is of a purely probate character and in 
no way analogous to the présent suit. 

A confusion which arises in considering the décisions of the Su- 
prême Court upon the gênerai subject arises from failing to distin- 
guish between suits which relate to the exécution of a will or codicil 
and those which relate to its interprétation. The validity of a will 
as a testamentary instrument is a very différent thing from the va- 
lidity of the testamentary disposition. In the one case that which 
is involved is the exécution of the will — the factum— including the 
question of testamentary capacity. In the other the question is as to 
the construction to be placed upon the provisions of the will. An 
instrument may be a valid will and yet contain invalid provisions. 

The Suprême Court has repeatedly entertained suits involving the 
construction of wills but we think that no substantial departure will 
be found from the rule that that court will not pass upon the validity 
of their exécution. When the court speaks in many cases of "ad- 
judicating concerning rights against the estâtes of decedents" it means, 
in cases where testamentary instruments hâve been established by 
courts of compétent jurisdlction, rights consistent with such estab- 
lishment. Legatees may sue in the fédéral courts for their legacies; 
devisees may obtain their lands; trusts may be established; testa- 
mentary provisions may be interpreted, but the courts proceed only 
upon the foundation of the proved will. Indeed we think that the 
Master of the Rolls, L,ord Langdale, correctly stated the présent posi- 
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tioii of the Suprême Court when he said in Ryves v. Duke of Well- 
ington, 9 Beav. 579, concerning his court: 

•■It is not (lejiied that in ordinary caises this court has no jurisdiction to 
detprmine upou rlie validity of a will of Personal estate, and that in ail cases 
lu whlch parties apply for the construction of a wlll or for paynient of leg- 
acies iinder a will, this court proceeds only on the foundation of a wlll proved 
in a court of compétent jurisdiction." s 

The présent case, in itself, illustrâtes the distinction between the 
matters which can be and which cannot be properly considered by 
the fédéral courts. This suit could well be maintained up to the 
point where the court is required to go behind the New York decree. 
There is no doubt about the power to détermine whether the provision 
in the will for the complainant's benefit was revoked by the terms of 
the codicil and the interprétation to be placed upon such provisions 
if unrevoked. But upon finding that the provision was revoked the 
case ends unless we can go further and treat the codicil and the decree 
establishing it as of no effect — unless we can ignore the decree of a 
compétent court touching parties and property within its jurisdiction. 

There is no question in the case about the Michigan decree. So 
far as there may be property in Michigan that decree determined its 
disposition. So far as there may be property in other states which 
recognize the law of the domicile, that decree will likewise control. 
But so far as the New York assets are concerned, the New York 
decree controls and in this suit against the New York executor that 
decree détermines his duties. 

For thèse reasons a majority of the court are of the opinion that our 
prior décision in this case should not be followed and that the decree 
appealed from should be reversed and the cause remanded with in- 
structions to dismiss the bill. In view of ail the circumstances no 
costs will be awarded in either court.* 

3 Of course in the case of either testate or intestate estâtes the fédéral 
courts are open to credltors to establish their deiuands against the estate and 
in the case of intestate estâtes they are likewise oi-en to heirs or distributees 
to establlsh their shares, althoujrh the possession of the property by the 
State court will not be disturbed. But cases of this kind furnish no authority 
for the proposition that the fédéral courts will establlsh in a state against a 
State executor a legacy revoked by a codicil duly proved in the state court 
as a disposition of assets within the state. 

4 The motion by the appellee to dismiss the appeal is dcnied. If the bond 
were détective in form another one might be ordered. But in view of the 
disposition of the case upon the merits it ia uunecessary to pass upou that 
question. 

202 F.— 6 
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SPRRRY & IIT'TCIIINSON CO. v. BLUE, State Tax Com'r. 
(Circuit Court of Appeals, Fourtli Circuit. Kovember 13, 1912.) 

No. 1,094. 

1. JUDGMENT (§ S2S*) .TUDGMENTS OPEBATIVE AS BAR — STATE AND FEDERAL 

Courts. 

A liual judgment on tlie merits in tlie courts of a state is conclusive in 
the fédéral courts between tlie parties or tlieir privies wlietlier the 
question determined was one of fédéral, gênerai, or local law. 

[Ed. Note. — For other cases, see Judguient, Cent. Dig. §§ 1504-1509; 
Dec. Dlg. § 828.* 

Coucluslveness of Judgment between fédéral and state courts, see notes 
to Kausas (Tity. Ft. S. & M. R. Co. v. Morgan, 21 C. G. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. 0. A. 408.] 

2. Judgment (§ 572*) — Judgments Operative as Bar — Judgmknt on De- 

murrer. 

A judgment sustaining a demurrer to a Mil to enjoin enforcement of a 
state statute on the ground of its uneonstitutionality is as conclusive as 
one rendered on proof, and Is a bar to a subséquent suit to hâve the 
statute declared invalid upon auy ground which might hâve been liti- 
gated in tlie prier suit. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1047-1049; 
Dec. Dig. § 572.*] 

3. LicENSES (§ 7*) — Tax on Occupations — Validity. 

Where a license tax ou an occupation or a business is Imposed by one 
provision of an act comprising a complète tax code for a state, an inten- 
tion to prohibit such partieular business cannot properly be Imputed to 
the Législature because of the amount of the tax. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 7-15, 19; Dec. 
Dig. § 7.*] 

4. Constitutional Law (§ 70*) — Judicial Power — Validity of Statutes. 

It is not withln the province of tlie fédéral courts to déclare an act of 
a state Législature, passed in the exercise of its lawful taxing power, 
invalid on the ground that the power was in the partieular case exer- 
cised for an unlawful purpose, so long as tliere is no discrimination 
against citizens of other states nor interférence with Interstate com- 
merce. 

[Ed. Note. — For otlier cases, see Constitutioual Law, Cent. Dig. §| 129- 
1.30, 137 ; Dec. Dig. § 70.*] 

Appeal from the District Court of the United States for the 
Southern District of West Virginia, at Charleston; J. C. Pritchard, 
Beiij. F. Keller, and Alston G. Dayton, Judges. 

Suit in equity by the Sperry & Hutchinson Company against 
Fred. O. Blue, Tax Comnxissioner of West Virginia. Decree for 
défendant, and complainant appeals. Affirmed. 

John Hall Jones, of New York City (T. C. Townsend, of Charles- 
ton, W. Va., on the brief), for appellant. 

William G. Conley, of Charleston, W. Va. (Fred. O. Blue, of 
Phillippi, W. Va., on the brief), for appellee. 

Before GOFF, Circuit Judge, and BOYD and ROSE, District 
Judges. 

*For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ROSE, District Judge. The complainant is a New Jersey cor- 
poration. It is engaged in the trading stamp business. It will be 
referred to as the Stamp Company. The respondent is the State 
Tax Commissioner of West Virginia. He will be called the Com- 
missioner. 

In the court below the Stamp Company sought to hâve the Com- 
missioner enjoined from enforcing against it a state law imposing 
a license tax upon persons or corporations engaged in the trading 
stamp business. The amount of this tax is $500 for each county 
in which the business is carried on. In any case in which the state 
imposes an occupation tax, the city of Charleston is authorized by 
law to levy for municipal purposes a like amount on any one follow- 
ing such occupation within the corporate limits. Charleston has 
availed itself of this permission. In conséquence state and city to- 
gether exact of the Stamp Company $1,000 per annum for the privi- 
lège of carrying on business in that place. 

In its bill of complaint the Stamp Company says that thèse exac- 
tions, though made in the guise of taxes, are not intended to raise 
revenue, but to prevent the carrying on of the trading stamp busi- 
ness. It allèges that such business is a legitimate one; that the 
Législature cannot directly forbid it; that what the Législature 
cannot do directly it may not accomplish by indirection. To the 
Stamp Company's bill the Commissioner demurred. The demurrer 
was argued before Circuit Judge Pritchard and District Judges 
Keller and Dayton. It was sustained. The Stamp Company elect- 
ed to stand on the bill without seeking to amend it. It was there- 
upon dismissed. The appeal to this court foUowed. 

The eleventh paragraph of the bill of complaint reads as follows : 

"Complainant further allèges that the State Tax Commissioner of West Vir- 
ginia on or about the 20th day of April, 1908, notlfled complainant that it 
would hâve to pay the state license tax of $500 for conducting its business in 
said county of Kanavvha, and thereafter, by agreemeut with said State Tax 
Commissioner, complainant filed in the circuit court of Kanawha county a 
bill in equity praying that the sherifl: of Kanawha county be restrained and 
enjoined from taking any action to enforce said state license tax for said 
county on the ground that said license tax law was unconstitutional. To 
this bill a demurrer was filed. The judge of said court sustained the demur- 
rer, and complainant appealed to the Suprême Court of Appeals of West Vir- 
ginia, which affirmed the décision." 

The Commissioner says that this allégation shows that in a pro- 
ceeding to which both the Stamp Company and himself were par- 
ties the issue hère raised had been previously adjudged against it 
by a court of compétent jurisdiction, whose judgment in the prem- 
ises still stands unreversed and unmodified. 

[1] The Stamp Company does not question that in contempla- 
tion of law the parties to this case and to that in the state court arc 
identical. Its counsel, however, contended that the Constitution 
and the législation of Congress recognize the possibility that state 
courts may not always hold the scales of justice even between a 
citizen of their own state and a citizen of another state. The Com- 
missioner is a citizen of West Virginia. It is a corporation of an- 
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other State. It daims that it has a right to its day in the fédéral 
court. In its view it is immaterial that it has already had a day 
upon the same issue in the state court, and that in that court judg- 
ment has gone against it. It says that this court must hear its 
complaint no matter what the state court did with that complaint 
when previously made to it. That we may not do. The same con- 
tention hère made was set up in the case of Mitchell v. First National 
Bank of Chicago, 180 U. S. 481, 21 Sup. Ct. 421, 45 L. Ed. 627. The 
Suprême Court there answered it by saying : 

"It is sald that tho question liere preseiited was one of gênerai jiirisprvideiice 
involving tlie riglits of citizens of différent states, and tliat tlie Circuit Court 
was not bound to accept tlie viewa of tlie state court, but was at liberty, lu- 
deed, under a duty, to foUow its owu Independent judgiuent as to tlie légal 
rights of the parties. Burgess v. Seligraau, 107 U. S. 20 [2 Sup. Ct. 10, 27 L. 
Ed. .SSO]. If it were true that the (luestioii was in wliole or in part one of 
gênerai law, the thing adjudged by the state court when properly brought to 
the attention of the Circuit Court would still be conehisive between the same 
parties or their privies. Whatever nuiy be the nature of a question i)resented 
for judicial détermination — whether depending on fédéral, gênerai, or local 
law — if it be embraced by the issues made, its détermination by a court liav- 
ing jurisdiction of tlie parties and of the subject-niatter binds the parties and 
their privies so long as tlie judgment remains unmodilled or uureversed." 

[2] The Stamp Company says that the judgment in the state 
court is not binding hère because it was upon a demurrer, and not 
after hearing upon the merits. "A judgment on demurrer is as 
conclusive as one rendered upon proof." Northern Pacifie Rv. Co. 
V. Slaght, 205 U. S. 130, 27 Sup. Ct. 445, 51 L. Ed. 738, The biU 
of complaint in this case says that the bill in the state court ex- 
pressly alleged that the act hère attacked was unconstitutional. 
Whether the act was constitutional upon any state of facts which 
the Stamp Company could truthfully allège could be as accurately 
determined upon a demurrer to a well-drawn bill as at a hearing 
upon the proofs. That being the case, "the same légal conséquenc- 
es followed from" the judgment upon it. Northern Pacific Ry. Co. 
V. Slaght, supra. 

In the argument at this bar the Stamp Company said that the 
demurrer was sustained in the state court because the bill therein 
did not show some of the facts set forth in the bill now before this 
court. Even so, "the gênerai rule of the extent of the bar is not 
only what was pleaded or litigated, but what could hâve been 
pleaded or litigated." Northern Pacific Ry. Co. v. Slaght, supra. 
The Stamp Company in argument claims that it could not hâve 
pleaded in the state court many of the facts set forth in the bill in 
the case at bar because those facts were not then known to it 
Moreover, it says that it could not then hâve had knowledge of 
them because they happened since the beginning of the proceed- 
ings in the state court. When it filed its bill in the state 
tribunal, it had been in business in West Virginia but a short while. 
It could not, it contends, then hâve alleged the relation borne by 
the tax to the profits realized from its business or realizable there- 
from. In strictness it is unnecessary to consider whether, if such 
contention were well founded, the decree in the state court wou'<' 
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be a bar to the proceeding hère. This case is being heard on de- 
murrer. No such explanation of the insufficiency of the state court 
bill is made in that in this court. The record before us tells us noth- 
ing more than that in the state court the Stamp Company alleged 
that the act imposing the license tax was unconstitutional ; that 
the bill was demurred to ; that the court of first instance sustained 
the demurrer and dismissed the bill ; and that the Suprême Court 
of the state affirmed its decree. No clearer instance of res adjudi- 
cata as to the constitutionality of the act could be easily stated 
than that which appears on the face of the bill in this case. The 
opinion of the Suprême Court of West Virginia will be found re- 
ported under the title of Sperry & Hutcliinson Co. v. Melton, 69 
W. Va. 124, 71 S. E. 19, 34 L. R. A. (N. S.) 433. It is said that it 
there appears that the action of the lower court in sustaining the 
demurrer to the bill was affirmed merely because that bill did not 
contain allégations found in the pending one. The record does not 
contain the pleading which the highest court of West Virginia said 
disclosed no sufficient ground for relief. It is therefore not before 
us. The Commissioner in an appendix to his brief has, however, 
reproduced it. If we are free to consider it at ail, it appears that 
there are allégations found in it which are not in the bill in the 
présent case. For the most part, however, whatever is charged in 
one and not in the other might hâve been stated in either. 

The Suprême Court of Appeals understood the bill before it as al- 
leging that the Stamp Company if it was required to pay the tax could 
not carry on its business in Charleston, Kanawha county, at a profit. 
What that bill said was that the Stamp Company's total receipts from 
its business in that county was or would be $7,500. If it paid the tax, 
itsexpenditures would be $7,665. With the bill in the pending case 
were filed certain exhibits. From them it appears that in a period of 
a little over three years the Stamp Company's receipts in Charleston 
aggregated $19,800.54, its expenditures $21,291.40. Of thèse expen- 
ditures $1,500 were on account of the tax now assailed, and an addi- 
tional $1,000 on account of the municipal tax levied by an ordinance 
of the city of Charleston. Thèse figures do not differ widely enough 
from those before the state court to justify us in assuming that had 
they been before that court its conclusion would hâve been différent 
from that at which it in fact arrived. The figures in the exhibits when 
analyzed do not show that the tax is prohibitory. During the part of 
the calendar year 1908 in which it was carrying on business in Charles- 
ton, and during the whole year of 1909, its receipts footed up $8,064.- 
97. Its expenditures, exclusive of either the state or municipal license 
tax, were $8,913.64. That is to say, if it had paid no such tax, it 
would still hâve lost $848.67. In 1911 its receipts were $5,481.65. Its 
expenditures, other than those for license taxes, $3,881.95. That is to 
say, but for the tax it would hâve made a profit of $1,599.70. The 
state tax which is hère assailed is $500 per year. The municipal tax 
is of a like amount. The Stamp Company could during the year 1911 
hâve paid both thèse taxes, and still hâve cleared $599-70, which is 
about 10 per cent, of its gross receipts. So far as thèse figures show 
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anything, they strongly suggest that in the first months and years ot 
the business in a particular locality money is lost. This is not a phe- 
nomenon peculiar to trading stamp companies. After the business bas 
once been well established, it becomes profitable. Possibly it may be- 
come so profitable that it will be able to pay the license tax or taxes 
and still make money. In the bill before us it is alleged that the 
Stamp Company, in spite of the tax, had begvm business in two addi- 
tional places, viz., at Clarksburg and Grafton. Its stores in thèse 
towns were opened four and two months, respectively, before the filing 
of the bill in this case. In each instance the exhibits annexed to the 
bill show that the Stamp Company had lost money. Such statement 
does not aid us in reaching any conclusion as to whether the business 
was likely ultimately to prove profitable or not. 

In short, none of the figures contained in the exhibits présent the sit- 
uation in any diflferent aspect from that depicted by the state court bill. 
Indeed, they weaken, rather than strengthen, the contention there and 
hère made that the Stamp Company will be unable to pay the tax. 
The allégations contained in this bill to the efifect that the license taxes 
were not equal and uniform, but were discriminative, especially with 
regard to persons engaged in the advertising business and with regard 
to gênerai merchants selling marchandise, and others, and were exces- 
sive, unreasonable, unjust, oppressive, and prohibitory, were distinctly 
made in the bill in the state court. The Suprême Court of Appeals, in 
the course of its opinion, said that the Stamp Company did not say 
that other persons might not be able to carry on the business at a 
profit. It merely alleged that it could not. In the présent bill the 
Stamp Company says that other trading stamp concerns had tried to 
pay the tax and do business in West Virginia, and that they had, one 
and ail, given it up as unprofitable. It asserts that none could succeed 
where it failed, and that it would be successful when many or most 
others would go to the wall. It explains that it feels justified in so 
stating because it bas had a wider expérience and has abler manage- 
ment and larger capital than any other person or corporation in the 
same business. Thèse facts, if they be such, were ail known to the 
Stamp Company when it filed its bill in the state court. 

The final judgment on the demurrer, so long as it stands unreversed, 
forecloses hère not only what was Htigated in the other case, but what 
might hâve been. In the litigation in the state courts the Stamp Com- 
pany had expressly charged that the license tax deprived it of rights 
secured to it by the Constitution of the United States. The highest 
court of West Virginia decided against this claim. The Stamp Com- 
pany could, if it had seen fit, bave taken the case to the Suprême Court 
of the United States. It did not do so. Instead, it went into a lower 
fédéral court, and asked that court, in efifect, to reverse the judgment 
of the Suprême Court of Appeals of the state. 

The reasons why a lower fédéral court should not do what the 
Circuit Cotirt for the Southern District of West Virginia is asked to 
do in this case are so obvions that such action never should be taken 
if it can be avoided without denying to the parties before the court the 
rights to which they are clearly entitled. If the litigants in the fédéral 
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courts had been neither nominal nor actual parties to the state litiga- 
tion, the fédéral court must, on questions involving the construction 
and application of the Constitution of the United States, exercise its 
own judgment. It will be compelled to do so even if the resuit of 
such exercise should unfortunately reveal that its views were not in 
accord with those previously expressed by the state tribunals. Différ- 
ent principles, hovvever, apply where the parties, in the fédéral courts 
bave first taken their grievances to the state tribunal, and hâve there 
litigated them. They hâve had their day in court, and in this case a 
day in a court of their own choosing. They must abide the outcome. 

The court below could not for thèse reasons hâve granted any of the 
relief for which the Stamp Company asked even had it supposed that 
the Stamp Company would hâve been entitled to such relief had it not 
been for the adverse décision of the state court. If, however, that 
jvidgment were out of the way, it would nevertheless be difïicult to 
sustain the Stamp Company's contention. The tax, of which the 
Stamp Company complains, was not imposed by a spécial act aimed 
at the trading-stamp business exclusively. On the other hand, the 
provision imposing it is a part of one section of a lengthy act dealing 
with some 23 différent occupations and businesses. The act was itself 
a part of a séries of measures which together apparently recast a large 
part, if not the entire, tax code of the state. They were ail passed at 
a single spécial session of the state Législature held in August, 1904. 
This revision of the taxing System of the state was seemingly the prin- 
cipal purpose of the Législature coming together at ail at that time. 
So far as form and manner go, the presumption that this was in truth 
and in fact intended as a taxing measure is strong. It is true that of 
the other 23 occupations dealt with, some, such as the business of deal- 
ing in intoxicating liquors, may be lawfully prohibited altogether be- 
cause of the dangers to which it is supposed that they may subject 
public morality and order; others, such as that of havvkers and ped- 
dlers, may require régulation and restriction. That of stock and mer- 
chandise brokers would not ordinarily be classed in such a category. 
Their business would appear to be as legitimate and at least as neces- 
sary as that of vendors of trading stamps. This same act imposes the 
franchise taxes which are levied on corporations doing business in the 
state. There can be no question that this last-named provision is a 
revenue measure pure and simple. 

The bill states that this act had been on the statute books of West 
Virginia for more than three years before the Stamp Company first 
sought to do business in the state. It is a foreign corporation. The 
business which it undertook to do was purely intrastate. The state 
had the right to say that it should not do business in West Virginia at 
ail. It could bave said so without assigning any reason for so saying, 
nor would the motive which led the Législature so to say hâve been 
material. Security Mutual Life Ins. Co. v. Prewitt, 202 U. S. 246, 26 
Sup. Ct. 619, 50 L. Ed. 1013, 6 Ann. Cas. 317. 

According to the contention of the Stamp Company, the Législature 
by imposing the license tax intended to prohibit the trading stamp busi- 
ness in West Virginia. If that business is one which the Législature 
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niay not prohibit generally, such an act of Assembly avowedly pas.sed 
as a prohibitory measure would be invalid as against citizens of the 
State. It would be equally invalid as regards citizens of other states 
to whom the Constitution of the United States secures the rights, priv- 
ilèges, and immunities of citizens of the several states. Would the 
same principle apply in favor of corporations? Could not the Légis- 
lature say it would not permit any corporation, foreign or domestic, to 
engage in a particular kind of business, hovvever legitimate that busi- 
ness might be? If such prohibition did not in any way directly re- 
strain, limit, or attempt to regulate Interstate commerce, might it not 
be perfectly valid? A corporation already engaged in the business in 
the State might possibly under some circumstances be able to claim 
protection against what would amount to a deprivation of its property, 
but in the face of such législation could a foreign corporation corne in- 
to the state and seek for the first time to engage in a business forbid- 
den by the policy of the state as expressed by its Législature? Would 
the fact that the législation in question attempted to subject individuals 
to the same restraint and as against them was unconstitutional be any 
reason why it might not be applied to corporations? It is not neces- 
sary to answer thèse questions. It is sufficient to point out how many 
and how doubtful are the inquiries which must be made before we 
could say that the vSupreme Court of Appeals of West Virginia was 
in error, assuming for the purposes of the argument, and for those 
purposes only, that we would hâve a right to say so at ail. 

[3] But there is still another difficulty in the way of holding this 
tax invalid. Has this court, or any court, the right to say that a tax 
may not be levied because in the judgment of the court the amount is 
so large that it could not reasonably bave been intended to produce 
revenue? The Législature of Georgia imposed upon each immigrant 
agent, or employer or employé of such agent, doing business in that 
state, the sum of $500 for each county in which such business was con- 
ducted. As in the case at bar, the tax complained of was one of many 
imposed on différent occupations. The amount of the tax varied witli 
the character of the occupation. The Suprême Court said : 

"Tlie jreiiei-al législative purpose Is pin in, and the intention to jiroliibit tîiis 
particular business eannot properly lie iuipnted from the amount of tax pay- 
able by those enibarl;e(l in it even if we were at lilierty on this reeoi'd to so 
iiito tliat subject." Williams v. Fears, 179 U. S. 275. 21 Sup. Ct. 130, 45 h. 
Ed. 1S«. 

[4] Another Georgia statute levied a tax of $200 in each county 
upon ail agents of packing houses doing business in the state. The 
Suprême Court said : 

"What the necessity Is for such tax and upon what occupations it shtill be 
imposed, as well as the amount of the imposition, are exelusively within the 
control of the state Législature. So long as there is no discrimination at,'jUnst 
citizens of other states. the amount and necessitv of the tax are not open to 
eriticisra hère.'.' Kehrer v. Stewurt, 197 U. S. 60, 25 Sup. Ct. 403, 49 L. lîd. CCiS. 

In Postal Telegraph Co. v. Charleston, 153 U. S. 699, 14 Sup. Ct. 
1097, 38 L. Ed. 671, a license fee of $500 was exacted of the coni 
plainant by the city of Charleston, S. C. The company said that, if li- 



SPKKRY & HUTCHINSON CO. V. BLUE 89 

censé exactions were allowed to and made by the various cities in the 
State, great in jury and wrong would be donc to the telegraph compa- 
ny. The Suprême Court said : 

"Thls is a harclship, if such exists, tlmt is not within our pros'iiit'e to re- 
dress. If business doue wiioUy witliln tlie state is witliin tlie taxiiig power 
of tlie State, the courts of the United States connot review or correct the 
action of the state In the exercise of tliat power." 

A still more thorough examination of the philosophy of the whole 
question was made by the Suprême Court of the United States in Mc- 
Cray v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. Ed. 78, 1 
Ann. Cas. 561. There the validity of the 10 cents a pound tax on col- 
ored oleomargarine was assailed. It was said there, as it is said 
hère, that the purpose of the measure was not to raise revenue, but 
to prohibit the manufacture and sale of oleomargarine. The article, 
the dealing in which was said to be prohibited, was one which the 
States had a perfect right to permit to be sold. In that case it was. 
held that Congress had the right to levy excise taxes, just as hère it 
must be held that West Virginia had the right to levy occupation taxes. 
The court said : 

"It is, however, argued if a lawful power may be exerted for an unlawful 
purpose, and tluis by abusing the power. it may be made to accomplish a re- 
suit not inteuded by the Constitution, ail limitations of power must disappear, 
and the grave funetion lodged in the judieiary, to confine ail the deisartments 
within the authority conferred by the Constitution, will be of no avait. This, 
when redueed to its last analysis, cornes to this: That, because a particular 
departmeut of the government uia,y exert its lawful powers with the object 
or motive of reaching »n end not .justified, therefore it becomes the duty of 
the judiciHry to restr.iiu the exercise of a lawful power wherever it seems 
to the judlcial mind that such lawful power has been abused. But this re- 
diices itself to the contention that. uiider our constitutional System, the abuse 
by (uie department of the government of its lawful powers is to be corrected 
by the abuse of its powers by another department." 

The court went on to say : 

"It is. of course, true. as suggested. that if there be iio authority In the 
.tudlciary to restraiu a lawful exercise of power by another department of 
the government, where a wrong motive or purpose has impelled to the exertion 
of the power, tliat abuses of a power conferred may be temporariiy effectuai. 
The reniedy for this. however, lies, not in the abuse by the .judicial authority 
of its funetions, but in the people, upon whom, after ail, under our institu- 
tions, reliance must be placed for the correction of abuses committed in the 
exercise of a lawful power." 

The court cited with approval Austin v. Aldermen, 7 Wall, 694, 19 
L. Ed. 224, to the efifect that: 

"The right of taxation, wliere it exists, is necessarily unlimited in its nature. 
It carries with it iuherently the power to embarrass and destroy." 

The Constitution of the United States efifectively prevents many 
forms of injustice, even when perpetrated under the guise of législa- 
tive acts. It does not prevent ail of them. It cannot, without substi- 
tuting the judicial for the législative judgment and discrétion in some 
matters in which the public weal requires that the législative, rather 
than the judicial, décision shall be conclusive. 

AU that has been said has been said upon the supposition that the 
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trading stamp business is one which is so legitimate that the Légis- 
lature may not interfère with it, and may not prohibit it or unneces- 
sarily hamper it. There are many décisions which hold that it is as 
legitimate a business as any other and may not be subject to restraints, 
prohibitions, and restrictions which might not lawf uUy be placed upon 
any of the ordinary occupations of mankind. Not ail the cases go to 
this extent. The great majority of them do. There are very many of 
them in very many différent states. Inrieed, there are so many of them 
as to show that there is a différence of opinion between the courts and 
the Législatures as to whether the trading stamp business is a business 
which does not. in the public interest require régulation or prohibition. 
A large number of législative bodies apparently hâve thought that it 
was; the courts that it was not. Whether the fact that so many Lég- 
islatures hâve held that it ought to be restrained raises a presumption 
that there is a real différence between it and many other occupations is 
a question which we need not hère consider. 

Assuming, but not deciding, that the Législature has no power to 
prohibit such a business, it still follows from what has been heretofore 
said that the decree of the court below sustaining the demurrer and 
dismissing the bill was right, and must be affirmed. 



NATIONAL BAXK OF SAVANNAH v. KERSHAW OIL MILL et aL 
K'ircuit Court of Appeals, Fourth Circuit. November 7, 1912.) 

No. 1,101. 

1. Fkaiid (§ 21*) — False Rkpbbsen'tations — Liabilitt — Pbivitt of Con- 

TBACT. 

l'rivity of contrac-t is not essential to entitle a plainlifC to recover ju 
an action of deceit for false représentations. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 9, 10, 2-3; Dec. 
Dig. § 21.*] 

2. Fraxid (§ 21*) — Action of Deceit — False Kepresentations — Liabilitt to 

ïniBO Pebsons. 

Defenda:nts shipped to a dealer in cottou a large number of baies of 
linters, which are the product of a second ginning of cotton seed and 
worth in the market about one-third the priée of cotton. At the request 
of the purchaser, they caused the shipment to be designated in the bills 
of lading as cotton, and indorsed such bills in blank and forwarded them 
to the purchaser, attached to drafts, which were paid. On obtalmhg 
them the purchaser pledged them with plaintlff bank as collatéral for a 
loun, at an agreed value, as representing cotton, and by reason oï the 
sraaller value of the linters plaintlff suffered a loss. Held, on the évi- 
dence, that défendants were chargeable with knowledge that the pur- 
chaser desired the false statement made in the blUs of lading for some 
fraudulent purpose, and that, also knowing that such bills were ordl- 
narily used as negotlable Instruments, they were liable to any one In- 
jnred thereby in an action of deceit; also that they were liable on tha 
principle that where one of two innocent persons must sufCer on account 

•For other cases see aa»e toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the fraud of another the loss must fall on him whose eonduct enabled 
such third person to commit the fraud. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 9, 10, 23; Dec. 
Dig. § 21.*] 

Keller, District Judge, dissentlng on tlie facts. 

In Error to the District Court of the United States for the Dis- 
trict of South Carolina, at Columbia; Henry A. M. Smith, Judge. 

Actions at law by the National Bank of Savannah against the 
Kershaw Oil Mill and against the Lancaster Cotton Oil Company, 
respectively. Consolidated and tried together. Judgments for de- 
fendants, and plaintiff brings error. Reversed. 

Benjamin F. Martin, of Greenville, S. C, and William Garrard. 
of Savannah, Ga. (Garrard & Gazan, of Savannah, Ga., and McCul- 
lough, Martin & Blythe, of Greenville, S. C, on the briefs), for 
plaintiff in error. 

E. D. Blakeney, of Kershaw^, S. C, and Thomas J. Kirkland, of 
Camden, S. C, for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and KEL- 
LER, District Judge. 

PRITCHARD, Circuit Judge. Thèse suits were instituted in 
the United States District Court for the District of South Carolina 
by the plaintiff in error (hereinafter referred to as plaintiff) against 
the défendants in error (hereinafter referred to as défendants) to 
recover against the Kershaw^ Oil Mill the sum of $13,094.04, be- 
sides interest thereon at the rate of 7 per cent, per annum from 
January 6, 1911, and against the Lancaster Oil Mill the sum of 
$11,664.12, besides interest thereon at the rate of 7 per cent, per an- 
num from January 6, 1911. The two cases were tried together. The 
learned judge who tried thèse cases in the court belov/, in referring 
to the facts, said : 

"Tlie eoncem of J. H. C. AU & Son carried on busiuesKS in the city of 
Savannah. They were purchasers and dealers in cotton, and had large 
linancial transactions with the plaintiff, the National Bank of Savannah. In 
the course of thèse transactions they borrowed large amounts of money 
from that bauk, which were secured by deposits with tlie bank, as collatéral, 
of cotton, represented largely at différent tinies by the bills of lading, or by 
other évidences of existence and ownership of that article by AU & Son. 

"During the year 1910 large amounts were borrowed in this way in the 
course of their business, and secured in the manner stated, and on the 28th 
of June, 1910, they niade a loan from the bank, as of that date (although In 
contiuuance of previous loans), of $60,000. Whether it was in continuance 
of previous loans or not, it was an extension, as valid for ail purposes of the 
transaction between the two parties as if it were a new loan of that date, 
ïhis loan was secured by the deposit of bills of lading for cotton aggregating 
1,171 baies, 062 baies of which were the baies represented by the bills of 
lading involved in the actions now before the court. It turned out after- 
wards that thèse 662 baies, although represented on the bills of lading as 
cotton, were in faet what are known as linters ; that is, cotton ginned from 
the cotton seed after the ordinary article known as cotton had been flrst 
ginned off, and the seed sold, or turned over to the cotton seed oil mlUs. 
who, by a further and clo.ser ginning, dénude the seed more thoroughly of 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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its attached liiit, and which product, when so derived, is known as liiilti-.--. 
ïhere is a well-known différence in commercial récognition and language be- 
tween cotton and linters, and tlie différence in value between the two, as u 
rule, is very grent, aUhouirb it bas been testiiied that tlie vei'y lowest gradfs 
of tbe article known as eottou nearly approxiniate tlie value of the higliet^t 
grade of tlie article Ivnown as linters. In niaking this loan the bank ac- 
cepted thèse l)ills of lading as and for the représentatives of so many baies 
of cotton, lending nioney ui>ou the vaiuation based upon the acceptance of a 
luile of cotton, by an arbitrary average value, according to the market rates 
of priée prevniling that year, less certain margins retained by the bank for 
seciirity, so as tliat tliese baies in the case of thls loan were actually hy- 
potiiecated in the liauk at the -value, upon an average, of between $50 and 
$51 per baie; wlipreas, had they been accepted as linters, according to the 
jirices thon prcvaiiing, tliey would hâve been of a value not exceeding one- 
tliird of their value as cotton. Thèse linters had been shipped to the firm 
of ,T. H. C. AH & Son l)y the défendants in thèse pai'ticular cases. They had 
been purcl);\spd Iiy Ail & l'on, and were shipped to them according to the 
usnal methnds. ou draft for the puvchase priée wltli the bllls of lading at- 
taehed. The drafts \^-ere upon AU & Son, and were for the price of the ar- 
ticles as linters at an .'iverage of 4% cents a pound, or thereabouts, and not 
for the price of theni as ariieles of cotton. 

"Upon the pr<wc'iitation of the draft Ail & Son paid the drafts, but not 
apiuircntly throngli the Savannah National Bank. That bank, the plaintiff 
in this case, had no knowledge of the ainount or character of the drafts. 
ITaving paid tbe drafts and so acipiired i)ossession of the bills of lading, and 
thereby the ownersliip of the articles specified In the bills of lading. Ail & 
Son hypothecated the bills of lading witii the plaintiff bank for this loan in 
the nianner stated. In so doing AU & Son secured froni the bank a crédit 
by the way of <'asl) or Its équivalent on thèse bills of lading, on the basis of 
tluir representiiig cotton. of about tliree finies wliat they would liave been 
entîtied to upon the basis of their representing linters, and in so doing AU 
& Son perpetrated upon the National Bank of Savannah an unquestioned 
frand. The position of tlie plaintiff, the National liank of Savannah, now is 
that, it havlng in goi}d faitli advanced to AU & Son an amount based upon 
thèse bills of lading as renresenilng cotton, they were justlfled in so doing 
on the ground that the bill of lading was a (piasi negotiable instrument, 
^'fell knovra in commercial use for the purpose of either sale or hypotheca- 
tiou, and they had a right to rely upon the stateuient of the shippers and 
consignées in Ihose bills namod, to wit, the défendants in thèse actions, that 
the ailicles namcnl in the bills of lading were truly described to tlie exteiit 
Miat tl'.cy were described ; that is to say, that thp.\- had a right to rely upon 
t!ie biils of lading as contaiuing the représentation of the shippers and con- 
signées that this article was cotton. no inatter what grade it may hâve been 
classed as cotton, yet to tlie extent of its description, however brief, in this 
blU of lading, they had a right to rely upon it." 

At the conclusion of the testimony the court below directed a 
verdict in favor of the défendants, upon the ground that, notwith- 
standing the fact tliat défendants had caused to be issued bills of 
lading which were false and so known by them, yet, inasmuch as it 
could not hâve been reasonably foreseen that J. H. C. Ail & Son 
would negotiate thèse bills of lading with or hypothecate them to 
a third party, the damage which the plaintifï sustained was not a 
proximate resuit of fraud on the part of the défendants; and that 
they were therefore not liable. 

This is au action of deceit, and the principal question for our 
considération is as to whether, under the facts, the plaintifï is en- 
titled to recover the amounts alleged to be due in the bills of coin- 
plaint. 



NATIONAL BANK V. KERSHAW OIL MILL 93 

That in both of thèse cases the oil mills, acting upon the sugges- 
tions and request of J. H. C. Ail & Son, procured the carrier to is- 
sue bills of lading for "cotton," notwithstanding the fact that such 
mills had full knowledge of the fact that the baies in question con- 
tained what is known as "linters," is well established by the évi- 
dence and found as a fact by the court. The fact that at the time 
the bills of lading were issued cotton was worth 14 or 15 cents per 
pound, and linters were only worth from 3% to 4 cents per pound, 
among other things, strongly tends to prove that such représenta- 
tion was false and fraudulent. Such action on the part of the mills 
constitutes a fraudulent représentation of a subsisting fact. There- 
fore, does the conduct of the défendants in procuring bills of lading 
of a commodity to be placed upon the market in the manner afore- 
said bring this case within the rule where one who places an arti- 
cle upon the market, accompanied by a false and fraudulent repré- 
sentation of facts, with knowledge of their falsity, thereby com- 
mits an act from which it may be inferred that it was the intention 
of such party that the same should be acted upon, thus rendering 
the party making such false and fraudulent représentation liable 
to the one who is injured thereby? 

However, it is insisted by counsel that there was no intent on the 
part of the défendants, at the time the bills of lading were secured, 
that the misrepresented facts should be acted upon by the plaintiff, 
inasmuch as at the time the bills of lading were procured the de- 
fendants had no knowledge that the bills of lading were to be 
hypothecated with the plaintiff. 

In the case of Claflin v. Commonwealth Insurance Companv, 110 
U. S. 95, 3 Sup. Ct. 515, 28 L. Ed. 76, Mr. Justice Matthews, in 
speaking for the court, among other things, said: 

"No one can be periiiitted to say, in respect to his owu statotnents viiîon a 
material niatter, that be diU not expeet to be believed; auil if tbe.y are 
knowingly false aiid willfuUy made the fact that îhey are material is proof 
of an attempted frnud, becanse tlieir mateviality, iu tlie eye of the law, con- 
sists In their tendeney to influence the ciinduct of tiie party who lias an in- 
terest in them, and to whom they are addressed. * * * " 

Also, in the case of Munroe v. Gairdner, 3 Brev. (S. C.) 31, 5 
Am. Dec. 532, the court said : 

"An intention to deceive is material ; Imt if the falsehood asserted or im- 
posed is, in its natiu-e or character, calcnlated directly to defraud aud in- 
jure some one in particular, or ail porsons geiierally, au intention to deceive 
and injure any one who may be thereby deceived and defrauded may be im- 
plied." 

In 14 American and English Encyclopedia of Law (2d Ed.) 2122, 
the rule is stated as follows : 

"The action [of deceit] will lie against any person who malles a false rep- 
résentation of fact. with knowledge of its falsity, and with the intent that 
It shall be acted upon, when the person to whom it is made acts upon it, 
and by so doing suffers injury. For the purpose of this remedy fraud or de- 
ceit may be deflued generally as consistlng in leading a person into damage 
by wiUfuUy or recklessly causlug him to believe and act upon a falsehood." 
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It is further insisted by counsel for défendants that there is no 
privity between the plaintiff and the défendants in this action ; that 
it was not the purpose or intent of the défendants to defraud the 
plaintiff at the time they procured the bills of lading to be made 
out in the manner aforesaid ; that by mère indorsement of a bill of 
lading the shipper does not, as by signing or indorsing a negotiable 
instrument, undertake to pay out any money or furnish goods, but 
he merely transfers whatever title he maj^ hâve in the goods; and 
that the transférée of the bill of lading cannot hold the shipper up- 
on any contract to furnish the goods therein mentioned, inasmuch 
as it contained no contractual stipulation on the part of the shipper. 

As we hâve stated, there is no question as to the fact that the 
défendants made false and fraudulent représentations as to the 
commodity described in the bills of lading; and this naturally sug- 
gests the inquiry as to whether, under the circumstances, they ought 
not to hâve anticipated that the same were likely to fall into the 
hands of a third party. 

While bills of lading may not be technicall}^ termcd negotiable 
instruments, yet they are recognized as quasi negotiable instru- 
ments; and it is a well-known fact that in the commercial world 
they are used in transactions as collatéral security upon v^rhich 
large sums of monev are borrowed from various banking institu- 
tions. In the case ôf The Kirkhill, 99 Fed. 578, 39 C. C. A. 661, 
Judge Brawley, in referring to bills of lading, said : 

"Bills of lading are documents wliich pass from liaud to liand. Tliey enter 
lai'gely into the coimnereial business of the world, and the strict rights of 
the holders must be absolutely n)aintained, or they will lose a material part 
-of theJr value as instruments of commerce." 

Also in 2 Cook on Corps. (6th Ed.) § 413, note 1 contains the fol- 
lowing : 

•'ïhe phrase 'quasi negotiable' has been termed an unhappy one, and cer- 
tainly it is far from satisfactory, as it conveys no aecurate, well-deflned 
meaning. But still it describes better tlian any other shorthand expression 
the nature of those instruments which, while not negotiable, in the sensé of 
the law merchaut, are so framed and so dealt with as frequently to convey 
as good a title to the transférée as if they were negotiable." 

In the case of Pollard y. Reardon, 65 Fed. 848, 13 C. C. A. 171, 
the court, in discussing bills of lading, said : 

"In the developments of conuneroe and commercial crédits the bill of lad- 
ing has corne to represent the property, but with greater facility of negotia- 
tion, transfer, and delivery than the property itself. It Is a negotiable in- 
strument, even though not in the same seuse as promissory notes or bills of 
exchange. It carries on its face in the words 'and assigns' an authority to 
dispose of It, and, as we liave seen, a liUe authority, wheu indorsed in 
blank, by wliich the i>erson who voluntarily puts it out, or permits it to be 
put out, ought to be estopped. And it has beconie so uulversal and neces- 
sary a factor in mercantile crédits that the law shouUl makc good ichat the 
bill of lading thus holds out. There is every reason found in the law of 
équitable estoppel and in sound publie policy for holding, and no injustice Is 
involved in holding, that, if one of two must sufCer, it should be he who vol- 
«ntarily puts out of his hands an assignable bill of lading, rather than he 
•who inuocently advances value thereon." 
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The learned judge in charging the jury, among other things, 
made the folloAving statement : 

"It further appears Irom the testimony that the défendants, when they 
shipped the articles referred to in the bills of lading, Icnew that they were 
linters and not cotton, under the pretensive excuse that they deslred them 
shipped as cotton, and not as linters, in order that, in case of destruction 
while in transit, tliey should be entitled to recover from the carrier their 
full value and not be limited to an arbitrary value of 2 cents per pound, as, 
in considération of accepting that as the value, the railroads undertook to 
transport linters at a eheaper rate than cotton. * * * i flnd from the 
testimony, therefore, for the purposes of this ruling, that the défendants 
knew that thè desci'iption of the articles as inserted in thèse bills of lading 
-was cotton, when in fact the articles were linters; and they knowingly ac- 
cepted, and took the bills of lading containing that misstatement." 

The court also, in its charge, called attention to the fact that this 
excuse was pretensive, and that the défendants could, by the exer- 
cise of ordinary intelligence and through the ordinary avenues of 
information at their command, hâve ascertained that it was pre- 
tensive, and that the articles could hâve been shipped describing 
them as linters vi^ithout détriment to the right of either the ship- 
per or consignée or transférée to recover the value in case of loss 
from the carrier; the only différence being that in such case the 
rate of freight upon them would hâve been of a higher rate than 
if shipped as linters at the reduced valuation of two cents per 
pound. 

When we consider the conduct of the défendants, we are forced 
to the conclusion that it was either their purpose to aid Ail & Son 
in an attempt to practice a fraud upon the railroad company, in the 
event the goods were destroyed in transit, or that they fully under- 
stood the pretensive excuse oiïered by Ail & Son in procuring the 
bills of lading containing the false and fraudulent statements. In 
either case they were fully aware of the fraudulent intent of AU 
& Son ; and by lending their aid in the manner described they there- 
by evinced à willingness to engage in what they knew to be a 
fraudulent transaction, and one which must necessarily hâve re- 
sulted in injury to the carrier or some one else. Therefore there 
is no viewpoint from which we may consider this matter without 
being forced to the conclusion that the défendants had full knowl- 
edge of the fact that, in procuring the bills of lading in question,, 
it was the purpose of Ail & Son to defraud the railroad or some one 
else. 

It is significant that the learned judge who heard the case and 
observed the conduct of the witnesses while upon the witness 
stand, and carefully considered ail the testimony, was of the opin- 
ion that the défendants must hâve known that the excuse which 
they oflfered was pretensive. 

Under the circumstances surrounding this case, the conclusion 
is irrésistible that the défendants were aware of the fact that thèse 
bills of lading would be used by Ail & Son for the very purpose for 
which they were used, and that the use of the same by Ail & Son 
would necessarily resuit in injury to the party with whom they 
were to be hypothecated. 
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[1] It should be borne in mind that we are dealing with the law 
of fraud, and not with an action on a contract for breach of warran- 
ty or for simple négligence. If this were an action for breach of 
warranty or for simple négligence, the term "privity" would be ap- 
plicable, and in order to enable the plaintiff to recover it would 
bave to be shown that there was a breach of contract duty owing 
to the plaintifï, as was stated in the case of Savings Bank v. Ward, 
100 tJ. S. 195, 25 L. Ed. 621, wherein the court, among other 
things, said : 

"Every Imputation of fraud Is disclaimed, and It Is clear that the transac- 
tion is not one immediately dangerous to the lives of others. Where there is 
fraud or collusion, the i)arty will be lield liable, even though there Is no priv- 
ity of contract ; but where there Is neither fraud or collusion nor privity of 
contract, the party will not be held liable, unless the act is one immiuently 
.jangerous to the lives of others, or is an act performed in pursuance of 
some légal duty." 

[2] The rule announced in that case does not apply to the case 
at bar. In this case the question as to whether there was a con- 
tractual relation between the plaintiff and the défendants does not 
arise. The true test is as to whether the défendants, with full 
knowledge of the facts, procured the bills of lading in question 
knowing that the statements contained therein, to the efifect that 
they were issued for cotton, were false and fraudulent, and with 
the further knowledge that the same were to pass through the 
channels of commerce, and would, in ail probability, fall into the 
hands of a third party. 

In this case the défendants, by their fraudulent conduct, gave 
Ail & Son the povver to defraud the plaintiff or some one else; and 
it necessarily follows that they must answer to the party injured 
for their fraudulent conduct. It is also well settled that, where one 
of two innocent parties must suffer on account of the fraud of an- 
other, the loss must fall upon him whose conduct enables such 
third person to commit the fraud. This principle is clearly an- 
nounced in the case of Bowers v. Lumber Company, 152 N. C. 604, 
68 S. E. 19. There the court, in referring to this phase of the ques- 
tion, said: 

"We further said that, as the eertifleates had been signed by the président 
and delivered to the cashier, the bank had giveu to the latter the power to 
conunit the fraud, and must answer for its négligent act, upon the prin- 
ciple that, 'whenever one of two innocent persons must suffer by the act of a 
third, he who has enabled such third person to occasion the loss must sus- 
tain it' Lickbarrow v. Jlason, 2 T. 11. 70. It was said by Lord Holt in 
Hearn v. Nichols, 1 Salk. 289: 'For, as somebody must be a loser by this 
deceit. it Is more reasonable that he who employs and puts a trust and con- 
fidence in the deceiver should be the loser than a stranger.' In Railroad v. 
Kitchin, 91 N. O. 39, we held that, 'where one of two persons must suffer 
loss by the fraud or misconduct of a third person, he who flrst rei)osed a con- 
fidence, or by his négligent act made it possible for the loss to occur, must 
bear the loss,' The principle is well stated in the case of Railroad v, Bank, 
fiO Md. 30, as follows: 'It may be conceded, and was doubtless tUe case, that 
the agent had no authority in fact to issue such certlflcate. He had no real 
authority, as between himself and his principal, or other parties cognizaut 
of the facts, for doing the particular acts complained of ; but the company 
hy its own act and, as it turned out, misplaced confidence placed the agent 
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in tlie position to do, and procure to be done, tliat class of acts to which the 
pnrticular aot in question belougs; and in suelï case, wliere tlie particular 
act in question is done in tlie name of and apparently in belialf of tlie prin- 
cipal, the latter niust be answerable to innocent parties for the manner In 
which the agent has conducted himself in doing the business conflded to him. 
TJpon no otlier principle could the publie venture to deal with an agent. In 
such case tlie apparent authority must stand as and for real authority.' And 
again: 'Where he issued such a certificate and dellvered it to a thlrd party, 
who aeted without knowledgc and in good faith, paying value for it, such 
party had the right to act upon the presumption that the représentations of 
such certifleates were truthful, and not false and fraudaient. Having con- 
fided to him the said trust of executing the business, the agent was held ont 
to the public as compétent, faithful, and worthy of confidence ; and, though 
he deeeived both his principal and the public by forging and Is.suing "false 
certifleates," It is but reasonable that the principal, who placed him In the 
po.sitlon to perpetrate the wrong, should bear the loss.' We think the prin- 
ciple is also well sunported bv the reasoning of the court in McNeil v. Bank, 
46 X. T. 325 [7 Am. Rep. .341]." 

In view of the rule announced in the foregoing case (and there 
are many others, both state and fédéral, of similar import), we are 
impelled to the conclusion that the défendants, by their conduct, 
hâve placed themselves in a position where they cannot be heard 
to say that they did not intend the conséquences of their acts. 

However, it is insisted by counsel that the descriptions, repré- 
sentations, and récitals in the bills of lading are to be regarded as 
made by the carrier and not by the shipper, and create a contrac- 
tual liability of the carrier only, and that, therefore, the railroad 
Company is liable to the plaintifï, and that this suit should hâve 
been instituted against it rather than the défendants. That ques- 
tion is not before this court, inasmuch as the railroad company is 
not a party to this action. Even if it were a party to this suit, and 
it should be shown that it was liable, that would not exonerate the 
défendants from any liability that they may hâve incurred on ac- 
count of their conduct as respects this transaction. 

In view of the authorities upon which we rely and the principle 
which we think controls in this case, we are of the opinion that the 
court below erred in directing a verdict in favor of the défendants. 
For the reasons herein stated, the judgment of the lower court is 
reversed, and the case remanded for further proceedings in accord- 
ance with the views herein expressed. 

Reversed. 

KELLER, District Judge (dissenting). While I agrée with the 
gênerai proposition asserted in the opinion of the majority of the 
court, that the défendants in thèse tvvo cases may be held liable 
for any actual loss occasioned to the plaintiff by reason of any mis- 
representations made by them as to character of the merchandise 
consigned by them to J. H. C. Ail & Son, I désire to say that, in 
my judgment, such recovery must be limited and qualified by two 
important matters which, in my judgment, would prevent any re- 
covery upon such a record as the one before the court. 

First. The recovery must not and cannot be had upon the basis 
of the value of "fully low middling" cotton, which is what AU & 
202 F.— 7 
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Son représentée! the baies to contain, but upon "cotton" as billed 
by défendants, which billing, in my judgment, amounts to no more 
than a représentation that the contents of the baies were correctly 
designated as "cotton," and hence would be a fit term for any prod- 
uct customarily billed as "cotton" ; and, if I understand the testi- 
mony of Mr. Bloodworth (a witness for the plaintifï) aright, "cot- 
ton,' properly billed as such, may be worth as little as five cents a 
pound. See page 83 of record. 

It is certainly not fair to say that because the plaintifïs billed 
thèse "Hnters" as "cotton" that they thereby represented them to 
be "fully low middling" cotton. Suppose Ail & Son had represent- 
ed the contents of thèse baies to be of the very highest grade, and 
thereby more greatly deceived the plaintifïs. Could it be said that 
such fact would increase the liability of défendants? Surely not, 
and their responsibility must be limited by the désignation they 
themselves gave to the shipment, to wit, "cotton." 

Second. It must not be forgotten that J. H. C. Ail & Son were 
the original debtors, and that thèse shipments were put up, along 
with other collaterals, as security for the debt. It seems to me that, 
before there can be any recovery against the défendants, ail the 
other securities put up by AU & Son must be exhausted, or shown 
to hâve no value, as otherwise a grave injustice might be donc to 
them, not capable of being repaired. It would seem from the rec- 
ord (pages 76, 77 , etc.) that the plaintifï has in its possession cer- 
tain policies of insurance and a mortgage that may hâve value, and, 
if so, the défendants are entitled to hâve crédit for such value 
against the indebtedness of Ail & Son. 



BRUCBl et al. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. December 28, 1912.) 

No. 3,805. 

1. Cbiminal Law (§ 304*) — Evidence — JudiciaL Notice — Statctes — Postai, 

Régulation. 

Fédéral courts will take judicial notice of the statutes conferring on 
the Postmaster General authority to proiuulgate régulations, and of the 
régulations adopted and promulgated pursuant thereto. 

[Ed. Note. — For other cases, see Criininal Law, Cent. Dig. §§ 295%, 
700-717 ; Dec. Dig. § 304.*] 

2. PoBT Office (§ 14*) — Régulations — Postmasteb Genebal— Authoeity — 

MAiijk.BLE Matteb — Medicines Containing Poisons. 

Çr. Code, § 217 (Act March 4, 1909, c. 321, 35 Stat 1131 [U. S. Comp. 
St. Supp. 1911, p. 1654]), provides that ail poisons and compositions con- 
taining poison are nonmailable, but that the Postmaster General may 
permit mailing under such rules and régulations as he may prescribe 
"as to préparation and packing" of any articles previously declared non- 
mailable, which are not outwardly or of their own force dangerous or 
injurions to life, health, or property. Uelé. that the authority of the 
Postmaster General to prescribe régulations for the mailing of poisons 
or compositions containing poison not outwardly or of their own force 

*For other cases eee same tbplc & S numbbb in Dec. £ Am. Dlgs. 1907 to date, ft Eep'r Indexes 
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dangerous or injurions to life, health, or property was limited to rég- 
ulations as to tlie "préparation and packing" thereof, so that Post OfBce 
Department Order No. 2,923, promulgated February 23, 1910, proBibit- 
ing the mailing of medlcines contalning poison except for transmission 
in the domestic mails from the manufacturer or dealer to licensed phy- 
sieians, surgeons, pharmacists, and dentists when inclosed in packages 
conformlng to conditions prescribed, was outside the jurlsdlction of the 
Postmaster General, and invalld. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 21 ; Dec. 
Dlg. § 11*] 

S. Post Office (§ 48*) — Postal Régulation— Violation — Statdtes. 

Where an indlctment charged a violation of the postal régulations in 
the transmission of a composition contalning poison, but was Insufficlent 
because the régulation was beyond the .lurlsdiction of the Postmaster 
General, the indlctment could not be sustalned as charglng a violation 
of Cr. Code, § 217 (Act March 4, 1909. c. .321, 35 Stat. 11.31 [U. S. Comp. 
St. Supp. 1911, p. 1C54]), prohiblting the transmission of poisons or com- 
positions contalning poison except In accordance wlth régulations pre- 
scribed by the Postmaster General. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 67-80; Dec. 
Dlg. § 48.*] 

4. Post Office (§ 50*) — Misuse op Mails — ^Scheme to Defkaud. 

Where, in a prosecutlon for misuse of the mails In furtherance of a 
scheme to defraud In mailing inatter intended to advertlse the sale of 
a compound contalning morphine for the cure of the morphine habit, 
there was évidence that morphlnism mlght he treated by gradually re- 
ducing the quantity of morphine taken by the patient untll no morphine 
was requlred, but that one addlcted to the use of morphine would not 
be expected to cure hlniself because he had not suffirent wlll power to 
gradually reduee the amount taken, and that the substance In the hands 
of an unrestralned habitué, unasslsted by a physleian, would not tend to 
cure and could not posslbly cure the habit, it was error to refuse to 
charge that the fraud was not in the fact that morphine was employed 
in the treatment of the habit, but In the fact that the substance was 
falsely represeuted to be curatlve In Itself. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 87-S9; Dec. 
Dlg. § 50.*] 

5. Post Office (§ 50*) — Misuse of Mails — Scheme to Defkaud — Instruc- 

tions. 

It was also error to refuse to charge that the fact that the substance 
was labeled "Poison" in unmistakable characters, and gave public no- 
tice of the fact that the substance contalned morphine, was évidence to 
be consldered In behalf of the défendants on the question as to thelr 
purpose in selling it to habituai consumers of morphine, that the pur- 
chasers were not deceived with référence to the fact that the substance 
contalned morphine, and that défendants' conviction should not dépend 
on the opinion of médical men that the substance was not curatlve of 
the habit, but that, if the jury found that whether the substance was 
remédiai in character when exhlblted as part of the treatment of mor- 
phlnism was merely a matter of opinion among médical men, défend- 
ants must be acqultted. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 87-89; Dec. 
Dlg. î 50.* 

Nonmallable matter, see notes to Tlnnnons v. United States, 30 C. C. 
A. 79 ; McCartby v. United States, 110 C. C. A. 548.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

•For other cases see aame topic & i numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Rylàild C. Bruce and R. C. Prewitt were convicted of mailing non- 
mailable matter, and they bring error. Reversed, and new trial or- 
dered. 

Chester H. Krum and P. H. CuUen, both of St. Louis, Mo. (Barclay, 
Fauntleroy & Cullen, of St. Louis, Mo., on the brief), for plaintiffs in 
error. 

Homer Hall, Asst. U. S. Atty., of Trenton, Mo. (Charles A. Houts, 
U. S. Atty., and Charles H. Daues, Asst. U. S. Atty., both of St. 
Louis, Mo., on the brief). 

Before SANBORN and CARLAND, Circuit Judges, and W. H. 
MUNGER, District Judge. 

CARLAND, Circuit Judge. Plaintiffs in error were tried, con- 
victed, and sentenced upon an indictment, the first count of which 
reads as follows : 

"The grand jurors of the United States, iwpaneled, sworn, and charged at 
the term aforesaid of the court aforesaid, on their oath présent: That Ryland 
C. Bruce and R. 0. Prewitt, whose Christian name is to the grand jurors 
aforesaid unknown, heretofore, to wit, on or about the 12th day of June, 1911, 
within the division and district aforesaid, and within the jurisdiction of the 
court aforesaid, under the name of the Delta Cliemical Company, did theu 
and there unlawfully, l^nowingly, and felouiously deposit, and cause to be 
deposited, for mailing and delivery, in the mails of the United States, to wit, 
in the post office of the United States at St. Louis, in the state of Missouri, 
certain nonmailable matter, to wit, an article and composition containing 
poison — that it so say, containing large quantities of a drug known as mor- 
phine — which polsonous compound Is known as 'Habitina,' which said article 
and composition so containing said morphine was contained in a package then 
and there addresscd to H. W. Ducliworth, Bloomfield, lowa, and which said 
package was postmarked St. Louis, Mo., bearing return eard as follows, to 
wit: 'Suite 1105-8 Holland Bldg., St. Louis, Mo., U. S. A.'— and which said 
matter then and there mailed as aforesaid was not then and there addressed 
to and intended for a licensed physician, surgeon, pharmacist, or dentist, as 
prescribed and permitted under the rules and régulations promulgated by 
authority of law by the l'ostmaster General of the United States, ail of which 
they, the said Ryland C. Bruce and R. C. Prewitt, whose Christian name is 
to the grand jurors aforesaid unknown, then and there well knew : Contrary 
to the form of the rules and régulations prescribed by the Postinaster General 
of the United States, and contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the United States." 

The second count, in substance, charged Ryland C. Bruce and R. C. 
Prewitt with having unlawfully, knowingly, and feloniously devised a 
scheme and artifice to defraud for the purpose of obtaining from di- 
vers persons money and property by false and fraudulent représenta- 
tions and pretenses sent through thè post office establishment of the 
United States. The scheme as set forth in the indictment was that 
the above-named persons, in the name of the Delta Chemical Company, 
would, by advertisements, pamphlets, and letters sent through the 
mails of the United States, claim to bave a drug and préparation 
called, "Habitina" which would effect a cure of the morphine habit; 
that by taking said medicine as directed, and without further assist- 
ance, such person would become free of the habit of using morphine, 
whereas, in truth, said "Habitina" was in fact and almost entirely the 
drug called morphine and that the use of said drug would not cure 
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said drug habit, and contained no curative properties for said habit; 
that in furtherance of said scheme and artifice to defraud, and as a 
part thereof, said Ryland C. Bruce and R. C. Prewitt, under the name 
above nientioned. unlavvfully, willfully, knowingly, and feloniously 
on or about the 8th day of January, 1910, did deposit and cause to 
be deposited in the mails of the United States, to wit, in the post office 
of the United States at St. Louis, in the state of Missouri, for mailing 
and delivery, a certain letter and envelope, which letter is set forth in 
the indictment. 

The indictment contained a third count, but, as there was no évi- 
dence offered in support of it, it may be dismissed from considération. 

Counts 1 and 2 of the indictment are attacked in the briefs of coun- 
sel for plaintiffs in error as insufflaient in respect to some of the allé- 
gations therein, but, as no objection was made to the indictment in the 
trial court, no assignments of error are before us which would allow 
us to consider the sufficiency of the indictment as a pleading. The 
first count of the indictment, however, as anpears from its language, 
charges a violation simply of a régulation of the Postmaster General. 
It was claimed in the trial court that the régulation upon which the first 
count of tlie indictment is based was promulgated without authority of 
law, and the point is again urged in this court. 

[ 1 ] A certified copy of the régulation in question was offered at the 
trial, and its admission as évidence was objected to by counsel for 
plaintiffs in error, for the reason that it was iinauthorized. It is true 
that the court would bave had the right to ta:;e judicial notice of the 
régulation when called to its attention, without its being offered in 
évidence. Caha v. United States, 152 U. S. 211, 14 Sup. Ct. 513, 38 
L. Ed. 415. We simply state the fact of its otïer to show that the 
point regarding the vandity of the régulation was properly saved. In- 
deed, as we must take judicial notice of the laws of Congress which 
would confer upon the Postmaster General the authority to promul- 
gate the régulation, the point would be open at any time upon the rec- 
ord without a bill of exceptions, as the indictment would not support 
the judgment rendered on the first count if the régulation claimed to 
hâve been violated was unauthorized. We therefore proceed to dis- 
cuss the validity of this régulation. 

[2J The authority of the Postmaster General to make the régula- 
tion, if it exists at ail, must be found in the following part of section 
217 of "An act to codifv, revise and amend the pénal laws of the 
United States" (35 Stat. 1131): 

'•Ail kiuds of poison, and ail articles and compositions contalning poison, 
and ail poisonous aniuials, inseets, and reptiles, aud explosives of ail kinds, 
uud inflammable niiiterials, and Infernal machines, and mechanical, cheniicali 
or other déviées or compositions which may ignite or explode, and ail disease 
germs or scabs, aud ail other natural or artificial articles, compositions, or 
materials of whatever kind whieh may kill, or in any wise hurt, harm, or 
injure another, or damage, deface, or otherwise injure the mail.s or other prop- 
erty, whether sealed as first-class matter or not, are hereby deelared to be 
nonmailable matter, and shall not be eonveyed in the mails or delivered from 
any post office or station thereof, nor by any letter carrier ; but the Postmaster 
General may permit the transmission in the mails, under sueh rules and régu- 
lations as he shall prescribe as to préparation and pacliing, of any articles 
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herelnbefore described whlch are not outwardly or of their own force dan- 
gerous or Injurious to life, bealth, or property. * * * Whoevér shall 
knowingly deposit or cause to be deposited for mailing or delivery, or sball 
kuowingly cause to be delivered by mail according to the direction thereon, or 
at any place at which it is dlrected to be delivered by tlie person to whom it 
is addressed, anything declared by this section to be nonmailable, uuless in 
accordance with the rules and régulations hereby autliorized to be preseribed 
by the Postmaster General, shall be fiued not more than one thousand dollars, 
or imprisoned not more than two years, or both." 

Taking the language of said section, so far as it is material to the 
point now under considération, it would read as f ollows : 

"AU kinds of poison, and ail articles and compositions containing poison 
* * * are hereby declared to be nonmailable niatter, and shall not be con- 
veyed in the mails or delivered from any post office or station thereof, nor by 
any letter carrier; but the Postmaster General may permit the transmission 
in the mails, imder sueh rules and régulations as be shall prescrlbe as to 
préparation and pacMng, of any articles herelnbefore described whlch are not 
(mtwardly or of their own force dangerous or injurious to life, healtb, or 
jiroperty." 

Under the above statute the Postmaster General on February 23, 
1910, by order No. 2,923, established, among others, the following rég- 
ulation : 

"Medicines composed in part or wlioUy of poison or poisons, and anesthetic 
agents, which are not outwardly or of their own force dangerous or injurious 
to life, health, or property, and not in themselves unmailable, may be admitted 
to the mails for transmission in the domestic mails from the manufacturer 
thereof or dealer therein to licensed phymoianH, nurgeons, pJiarmacists, and 
dentists, and not otherivise, when inclosed in packages in conformity with the 
conditions preseribed in section 49G: Provided, that the package bears the 
label or superseription of the manufacturer of or dealer in the article mailed." 

Section 496, referred to in the above régulation, provided how such 
articles should be prepared and packed for mailing. In a few words 
it may be said that Congress, by section 217 of the Criminal Code 
above quoted, declared ail kinds of poisons and articles and composi- 
tions containing poison nonmailable, with authority, however, to the 
Postmaster General to permit such poisons and articles and composi- 
tions containing poison, which were not outwardly or of their own 
force dangerous or injurious to life, health, or property, to be trans- 
mitted in the mails when prepared and packed in accordance with such 
rules and régulations as he should prescribe. "Habitina" contained 
poison, but was not an article outwardly or of its own force danger- 
ous or injurious to life, health, or property; hence, the Postmaster 
General could permit its transmission through the mails when prepared 
and packed for mailing as he should prescribe. In the régulation, how- 
ever, which plaintiffs in error are charged with violating, the Post- 
master General restricted the right to transmit poisons or articles and 
compositions containing poison to cases where the manufacturer there- 
of or dealer therein should transmit such articles to licensed physi- 
cians, surgeons, pharmacists, and dentists, and not otherwise. The 
power conferred by section 217 of the Criminal Code, upon the Post- 
master General, was to make rules and régulations as to préparation 
and packing;, and it was the depositing for mailing and delivery in the 
United States post office of the above-named articles, in violation of 
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the rules and régulations which the Postmaster General should pre- 
scribe as to préparation and packing which Congress intended to pun- 
ish when it provided the penalty for a violation of said section, the 
language used being: 

"Uuless in accordance with the rules and régulations hereby authorized to 
be prescribecl by the Postmaster General sliall be fined, etc." 

The Postmaster General was not authorized to permit the trans- 
mission through the mails of poisons and articles and compositions 
containing poison not outwardly or of their own force dangerous or 
injurious to life, health, or property under such rules and régula- 
tions as he should prescribe, but the power to prescribe rules and 
régulations was restricted to the préparation and packing of such 
articles. Therefore the gênerai power to permit the transmission 
through the mails of poisons and articles and compositions containing 
poison, under such rules and régulations as to préparation and pack- 
ing, did not carry with it the power to prescribe that such articles could 
only be mailed by the manufacturer thereof or dealer therein to li- 
censed physicians, surgeons, pharmacists, and dentists. We are not 
called upon to décide as to the constitutionality of that part of sec- 
tion 217 of the Criminal Code which authorizes the Postmaster Gen- 
eral to permit the transmission through the mails of poisons and ar- 
ticles and compositions containing poison not outwardly or of their 
own force dangerous or injurious to life, health, or property as being 
a délégation of législative power, for, conceding the provision to be 
valid, it limits the power to make rules and régulations to the matter 
of préparation and packing, and no rule or régulation of such a char- 
acter is alleged to hâve been violated. 

[3] It is alleged, however, in support of the first count of the in- 
dictment, conceding the régulation charged to hâve been violated 
to hâve been unauthorized, that the count is sufficient to sustain a con- 
viction under the statute itself, in that it charges the depositing for 
mailing and delivery in the mails of the United States of nonmailable 
matter, to wit, "Habitina," containing morphine, a poisonous article. 
This wùuld require us to reject as meaningless ail the language of the 
indictment in référence to a violation of the régulation, which we cer- 
tainly would not be authorized to do after the jury has returned a ver- 
dict of guilty of the crime charged in the first count. We take judi- 
cial knowledge of the statute itself, and from that we learn that the 
Postmaster General may permit such an article as "Habitina" to be 
transmitted through the mails under such rules and régulations as he 
may prescribe as to préparation and packing. Therefore, when the 
pleader pleaded a violation of a régulation of the Postmaster General, 
we must présume that permission had been grahted by him to trans- 
mit through the mails the article in question, and that a violation of 
the régulation was ail that was intended to be charged. Plaintiffs in 
error were entitled to présume the same thing. 

The régulation which plaintiffs in error were charged with violating 
exceeded thé power conferred by the statute upon the Postmaster Gen- 
eral, àrid therefore is void. Alorrill v. Jones, 106 U. S. 466, 1 Sup. Ct. 
423, 27 Iv. Ed. 267; Teall v. Felton, 1 N. Y. 537, 49 Am. Dec. 352; 
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Noble V. Logçing Co., 147 U. S. 165, 13 Sup. Ct. 271, 37 L. Ed. 123; 
United States V. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591 ; 
Teal V. Felton, 12 How. 284, 13 L. Ed. 990. 

In so deciding we are not unmindful that Congress may, after it bas 
legislated anci indicated its will, give those administrative officers who 
are to act under such laws power to fill up the détails by the establish- 
ment of administrative rules and régulations, the violation of which 
can be punished by fine and imprisonment fixed by Congress. United 
States V. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563. But 
the facts in this record présent no such case. 

[4, 5] In support of the second count of the indictment, bottles con- 
taining "Habitina" were introduced in évidence, the larger size bear- 
ing the f ollowing label : 




peic[ 

CONTAINS I % ALCOHOL. ' "" 

POIStJN ONEFLUIDOUNCECONTAINS: COllAllS 

16 GRAINS MORPHINE SULPHATE 

8 GRAINS DIACYTLE MORPHINE HYDROCHLORIDE 

(MORPHINE DËRIVATIVC) 

with other ingrédients, 

Ten (10) Minims of this Solution contains: 

Morphine Sulphate J^ grain. Diacetyl Morphine Hydrochloride 1-6 grain, 

(MORPHINE OERIVATIVE) 

with other ingrédients. 

For Hypadsnnic or loternsl Use. When asei intern&tly it cab bs dikUd with water. 

DISTRIBUTED BY 

DELTA CHEMICAL CO., St. Louis, Mo., D. S. A. 

Guaranteed under the Food and Drags Act, June 30, 1906. Scrial No. 2ôS6. 



It was prescribed in printed pamphlets that those who were to use 
"Habitina" should begin active treatment by taking it 4 to 8 times per 
day for the first 24 hours in sufficient quantity to keep patient per- 
fectly comfortable. After the patient should find the amount necessary 
to sustain hini, he should continue this dosage for 6 days, at which 
time a small réduction should be made, and thereafter a small réduc- 
tion should be made every 4 or 5 days, decreasing the amount taken 
until the patient should be off the préparation entirely. There was 
évidence given by médical men that morphinism may be treated by 
gradually reducing the quantity of morphine taken by the patient ; that 
morphine may be employed to cure a victim of morphinism — that is to 
say, where a person addicted to the use of the drug- morphine can be 
controlled by nurse or physician as to the amount of morphine which 
he should take, morphine may be admirtistered in gradually decreasing 
doses until no morphine is required, the patient, as the morphine is re- 
duced in quantity, being given other medicine to sustain the nervous 
System until the désire for morphine is gone. The évidence was to 
the effect, however, that it is not expected that one addicted to the 
use of morphine can cure himself , for the reason that he has not suf- 
ficient will power to gradually reduce the amount of morphine taken. 
Instances bave occurred, however, where persons bave cured them- 
selves of the habit, Several médical men testified on the part of the 
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prosecution that "Habitina" in the hands of an habitué unrestrained 
and unassisted by a physician would not tend to cure, and could not 
possibly cure the habit of taking morphine. In view of the above év- 
idence, counsel for plaintiffs in error requested the trial court to charge 
the jury as f ollows : 

••(1) It is a fact, as shown by tlie évidence, that morphinisin, whetlier a dis- 
euse or a condition of clironic poisoning, may be treated by gradually reduc- 
ing the quantity of morpliine talvcn by the patient. In other words, morphine 
may be employed to cure the victini of morphinism. Therefore, there is and 
can be uothing frandnlent merely in the employment of morphine as a part 
of the treatment of morphinism. The fraud hère charged is that the prépara- 
tion called 'Habitina' was falsely represented to be in itself curative of the 
habit without référence to its belng part of a treatment In which other agen- 
cles might be employed or in which additional steps might be taken for the 
betterment of the patient. 

"(2) ïhe conrt charges the jury that the fact that the bottles eontaining 
'Habitina' were labeled 'Poison' in unmistakable eharaeters, and gave public 
notice of the fact that the contents contalned morphine, is évidence properly 
to be considered in behalf of the défendants upon the question as to their 
purpose in selliug it to habituai consumers of morphine. Not only is this the 
fact, but the fraud which the statute seeks to punish is one which arises ont 
of prêteuses calculated to deceive, and wliere an habituai user of morphine is 
notifled that a préparation furnished hlm for his treatment in the cure of the 
habit contalns morphine, it cannot be said that to sell him sueh a preriaration 
vvitli notice that it contained morpliine kept him in the dark as to the fact 
that such was at least one of its component parts. 

"(?>) The court charges the jury that whether the défendants are to be con- 
victed upon the second couni; does not dépend upon the opinion of médical 
men that 'Hiibitina' is not curative of morphinism; on the eontrary, if the 
jury find from the évidence that wlictber 'Habitina' is remédiai in character 
when exhlblted as part of the treatment of morphinism is merely a matter 
of opinion among médical men, the défendants must be acquitted. No convic- 
tion of fraudulent purpose can lawfully be based upon matters merely of 
opinion." 

In regard to fraudulent purposes being based upon matters of opin- 
ion, the case of the American School v. McAnnulty, 187 U. S. 104, 
23 Sup. Ct. 33, 47 L. Ed. 90, is in point. \Ve think the above requests 
to charge vi'ere pertinent to the évidence as it stood before the jury, 
and that plaintiffs in error were entitled to hâve the same given. It 
does not appear that similar instructions vi'ere given by the court in 
any part of its charge delivered on its own motion. 

For the error in holding that the régulation referred to in count 1 
was valid, and the error in refusing to charge as requested upon the 
second count of the indictment, the judgment below must be reversed 
and a new trial granted. And it is so ordered. 
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SMITH et al. t. GUFFKY et al. (two cases). 
(Circuit Court of Appeals, SeventU Circuit. October 1, 1912.) 

Nos. 1,856, 1,857. 

1. jilnes and minerals (§ 58*) specific performance (§ 32*) — otl anj> 

Gas Leases-»Enforcement in Equity by Lessee — Want of Mutuamty. 
On the authority of Fédéral 011 Co. v. Western 011 Co., 121 Fed. 674, 
57 0. C. A. 428, which, altliough involving an Indlaua lease, cannot be 
dlstlngulshed, It is held that an Illinois oil and gas lease providlng for 
the payment of a royalty to the lessor on the production, and which, 
although it coutalns a covenant by the lessee to complète a well within 
a stated time or pay a stlpulated sum quarterly thereafter during the 
tlme of auy delay in completion, also gives him an option to cancel it 
at any tlme on payment of $1, will not protect the flrst lessee, or be 
enforeed in equity, as against the lessor or hls subséquent lessees in 
possession, at suit of the lessee, who has not commenced any develop- 
ment thereunder. 

169; Dec. Dig. § 58;» Spécifie Performance, Cent. Dlg. §§ 89-99; Dec. 
Dig. § 32.*1 

2. Courts (§ ,%5*) — Décision of State Courts. 

The fédéral court will follow the construction glven by the state court 
to an oil and gas lease, because it involves a question of local law. It 
will not be bound by the views of the state court on the question of 
granting or denying équitable relief tliereon. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §| 950, 952, 955, 
969-971; Dec. Dlg. § 363.*] 

3. Courts (§ 96*) — Stare Decisis. 

A Circuit Court of Appeals will follow au earller décision of tbe same 
court on the question of équitable relief, if the earller cases, although 
involying an oU and gas lease of a différent state, cannot falrly be dls- 
tlngulshed. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 325, 327, 32S, 
334 ; Dec. Dig. § 96.*1 

4. Mines and Minekals (§ 78*) — Mining Leases — Construction. 

Inasniuch as in the omission of a fixed prospectlug period it is deemed 
to be for a reasonable tlme, and Inasmuch as during siich reasonable 
tlme the lessee is accorded In Indlana the sanie protection at law and 
in equity as Is glven to one whose prospecting period is definltely flxed, 
Fed. OU Co. V. Western Oil Co., 121 Fed. 674, 57 C. C. A. 428, cannot 
be dlstlngulshed ou thls ground. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
205-207; Dec. Dig. 8 78.*] 

5. Mines and Minerals (§ 78*) — Leases — Suruender Clause — Consthcjc- 

TiON and Effect. 

A lease uuder which the lessee is absolutely bound either to dig a well 
within nine nionths or to pay a specliied suui quarterly in advance l'or 
at least four years, unless in the meantlme lie shall liave dug a well, 
would be clearly distingulshable from one containlng no similar obliga- 
tion. But, If tîie obligation can be ended at auy tlme by the payment 
of a nominal considération of .^1, a court of equity will not regard the 
leases as distingulshable in tlils respect. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 205- 
207; Dec. Dig. §78.*] 

•For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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6. Mines and Minerals (§ 78*) — Leases — Surbender Clauses. 

A document flled after a second lessee had dlscovered oil and gas and 
after suit was begun, vvaiving the right to surrender the optional objec- 
tion to dig a well or to pay rent, cannot retroactively perfect ttie lease. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. S§ 205- 
207; Dec. Dig. § 78.*] 

Appeals from the Circuit Court of the United States for the Eastern 
District of Illinois ; Francis M. Wright, Judge. 

Suits in equity by Joseph F. Guffey and others against James A. 
Smith and others and against Susannah Smith and others. Decrees 
for complainants, and défendants appeal. Reversed. 

Jay A. Hindman, of Hartford City, Ind., and Abram Simmons and 
Frank C. Dailey, both of Bluffton, Ind., for appellants. 

James H. Beal, of Pittsburgh, Pa., A. L. Lowe, of Robinson, 111., 
Charles Troup, of Banville, 111., and Arthur E. Young, of Pittsburgh, 
Pa., for appellees. 

Before KOHLSAAT and MACK, Circuit Judges, and SANBORN, 
District Judge. 

MACK, Circuit Judge. [ 1 ] The question presented in thèse cases is 
whether or net lessees under such oil and gas leases as those under 
which appellees (complainants in the Circuit Court) claim, will be 
given the aid of a court of equity, prior to the discovery by them of 
any oil or gas, for the protection and enforcement of the rights there- 
by conferred upon them to enter the property and to prospect for oil 
and gas, as against their lessors and the latters' grantees (under subsé- 
quent leases taken with notice of the prior leases), who hâve entered 
upon the premises, dug wells and are barring out the fîrst lessees. 

This exact question has been decided against the first lessees under 
a form of lease identical with those before us by the Suprême Court 
of Illinois in Ulrey v. Keith, 237 111. 284, 86 N. E. 696. In this case, 
the court, notwithstanding the conceded validity of the lease at law, 
and its refusai in Poe v. Ulrey, 233 111. 56, 84 N. E. 46, at the suit of 
the lessor, to cancel and annul it in equity, nevertheless denied the 
lessee the aid) of a court of equity in the affirmative enforcement of 
his légal rights thereunder and remitted him to his admittedly inadé- 
quate remedy at law. The only décision, brought to our attention, in 
which the lessee under such a lease has been aided in equity, is Pyle 
V. Henderson, 65 W. Va. 39, 63 S. E. 762. The views of the Illinois 
court are strongly criticised in 3 111. Law Rev. 43, 601, 608. 

[2] While the construction given by the Suprême Court of Illinois to 
such a lease would be f ollowed by this court, involving as it does a ques- 
tion of local law, its décision as to giving or denying équitable remédies 
for the protection of the légal rights thereby granted would not be bind- 
ing upon us. [3] We should therefore be free to consider the ques- 
tion on its merits, unless we are concluded by the décision of this court 
in Fédéral Oil Co. v. Western Oil Co., 121 Fed. 674, 57 C. C. A. 428, 
affirming the décision rendered by Judge Baker in the Circuit Court for 
the District of Indiana, 112 Fed. 373, dismissing a bill brought by a 

•For other cases see same topic & § numbeb .n Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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lessee under similar circumstances, and thereby denying to him the aid 
of a court of equity. That the one is an Indiana while the other is an 
Illinois lease is not material, inasmuch as the Indiana courts likewise 
regard the lease as valid at lavv, and likewise refuse, at the suit of the 
lessor, to annul it in equity. New American Oil & Mining Co. v. Troy- 
er,^ 166 Ind. 402, 76 N. E. 253, 77 N. E. 739. 

The terms and provisions of the two leases must therefore be com- 
pared, in order to détermine whether or not the Fédéral Oil Co. Case 
is distinguishable. They differ in two respects : 

First. The Indiana lease contains no counterpart to the following 
clause found in the Illinois lease : 

*'It is agreed tliat tliis lease sliall remain in force for tlie terin of flve years 
from tliis date, and as Ions: thereafter as oil or gas, or eitlier of them, is pro- 
duced therefrom by tlie" lessee. 

Second. Each lease recites a considération for the grant. In the 
Indiana lease it is $1 ; in the Illinois lease it is $1 "and the covenants 
and agreements hereinafter contained on the part of the" lessee. 

The Indiana lease contains no express covenant of any kind to be 
performed by the lessee, prior to the discovery of oil or gas, but the 
grant is recited to be made on certain conditions. Among others, is 
the follpwing: 

"In case no well is comnienced within one day from tins date, tlien tliis 
grant shall become null and void nnless second party sliall thereafter pay at the 
rate of $8.75 for each nionth srch commencement is delayed in advanee." 

The Illinois lease contains the following express covenant: 

"Second party covenants * * * to complète a well on said premises 
witUin nine months from the date liercof, or pay at the rate of 25 cents per 
year quarterly in advanee for each artdltional three months such completlon 
is delayed from the time ahove mentioned for the completiou of such well un- 
til a well is eompleted." 

We diall assume that 25 cents per acre was intended by the parties. 
The Indiana lease further provides that "the second party may cancel 
andi annul this contract or any part thereof at any time," while under 
the Illinois lease "the second party, upon the payment of one dollar 
($1) at any time by the party of the second part, heirs or assigna, shall 
hâve the right to surrender this lease for cancellation, after which ail 
payments and liabilities thereafter to accrue under and by virtue of 
its terms shall cease and détermine and this lease become absolutely 
null and void." 

Are thèse différences in the two leases real, and therefore controlling, 
or only apparent and therefore negligible? 

[4] First. The omission of a fixed minimum period in the Indiana 
lease does not render it void. The only effect is to make the period for 
prospecting a reasonable, instead of a fixed minimum time. While a 
"reasonable time" to enter the premises and prospect thereon is in a 
sensé uncertain, vague, and indefinite, and in thèse cases dépendent upon 
ail of the surrounding circumstances, nevertheless the lessee under such 
a lease acquires substantial rights, rights which, while they endure, will 
receive the same considération and protection, at law and in equity, 
as will those of a lessee whose period for entry and prospecting is 



SMITH V. GUFFEY 109 

definitely fixed. This has been expressly held in New American Oil 
& Mining Co. v. Troyer, 166 Ind. 402, 76 N. E. 253, 77 N. E. 739, and 
in other cases therein cited. 

[5J Second. A nominal considération is sufficient at law; equity re- 
quires a substantial considération. In both cases, the purpose of the 
grant is to secure for the lessor not the one dollar, but the oil and gas. 
In both, the lessee covenants to pay over a percentage of any oil pro- 
duced and to make substantial annual payments for any gas marketed. 

As a considération, however, for the right to enter and prospect un- 
til oil or gas shall be found, the Indiana lessee has paid only the nom- 
inal sum of $1 ; he has not entered into any covenants as an additional 
considération for this right. True, he may lose bis rights unless he per- 
forms the condition of digging a well or of making the specified month- 
ly payments ; but the lessor cannot compel him by suit either to make 
the payments or to dig a well. The option is with the lessee. This 
results, moreover, not only from bis failure to make any such promise, 
and from the substitution of a condition for a covenant, but also from 
the express provision whereby the lessee could annul the contract at 
any time. 

The Illinois lessee, on the other hand, must, apparently at least, either 
dig a well within nine months or pay the specified sum quarterly in 
advance for at least five years, unless in the meantime he shall hâve 
dug a well. And if this apparent obligation were actually enforceable, 
there would be no difficulty in distinguishing the Indiana lease case and 
in protecting the prior lessee in equitv, as was donc in Gillespie v. 
Fulton Oil & Gas Co., 236 111. 188, 86 N. E. 219, decided less than two 
months before Ulrey v. Keith, supra. 

Is this obligation of thèse Illinois lessees, however, really or only ap- 
parently enforceable? The surrender clause gives them the right at 
any time, before or after the expiration of the nine months, to absolve 
themselves from any further liability. If they exercise this right, if 
they surrender the lease as, at their absolute option, they are empow- 
ered to do, they are thereafter just as free from any obligation enforce- 
able by the lessor, as is the Indiana lessee. True, they must pay $1 and 
perhaps make an actual surrender ; but this purely nominal obligation 
cannot change the rights of the parties in a court of equity. [6] That 
the complainants, long after défendants had discovered oil and gas on 
the premises, in fact, after the testimony in the case had been taken, 
filed a so-called stipulation, waiving this right to surrender, a right no 
longer of the slightest value, cannot retroactively perfect the lease or 
the bill of complaint. 

Inasmuch, therefore, as there is no substantial distinction between 
the présent cases and the Fédéral Oil Co. Case, the decree of the Cir- 
cuit Court must be reversed, and the causes remanded to the District 
Court for the Eastern District of Illinois, with direction to dismiss 
the bills of complainant for want of equity. 
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BARNETT & EECORD 00. V. WINBMAN, 
(Circuit Court of Appeals, Seventh Circuit. November 15, 1912.) 

No. 1,907. 

Salvage (§ 39*) — Subject-Matteb — Salvage Sebvice Undee Contbact. 

The agent for a stranded barge called upon the manager of a tovving 
Company, with whlch the owner had a gênerai contract for towage, to 
send a lighter to the assistance of the barge, and on being told that the 
towing Company had none avallable requested that one be procured, and 
the manager procured one with a tug, to be sent by llbelant to report to 
the master of the barge. Libelaut afterward sent another tug and barge 
on like request, and both rendered service in lightering and rescuing the 
barge, under direction of her master. Libelant had no knowledge of the 
contract with the towing company, but made out its account against the 
barge. Held, that the service was in effect rendered at request of tlie 
owner or master, and was a salvage service under contract, for the rea- 
sonable value of which libelant was entitled to a maritime lieu. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §g 103, 104, lOS; 
Dec. Dig. § 39.*] 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin; A. h. Sanborn, Judge. 

Suit in admiralty by the Barnett & Record Company against the 
barge Aurora; Henry Wineman, Jr., owner. Decree for respondent, 
and libelant appeals. Reversed. 

For opinion below, see 194 Fed. 559. 

This appeal is from a decree in admiralty, on final hearing of the 
issues, dismissing the appellant's libel in rem filed against the barge 
Aurora, for quantum meruit recovery for the services of two tugs and 
two lighters, engaged in lighterage of cargo for release of the Aurora, 
which was stranded) on the north shore of Lake Superior, with her 
towing steamer. The facts involved are stated in the opinion. 

H. R. Spencer and Alexander Marshall, both of Duluth, Minn., for 
appellant. 

Holding, Masten, Duncan, & Leckie, of Cleveland, Ohio, for ap- 
pellee. 

Before SEAMAN and KOHLSAAT, Circuit Judges, and CAR- 
PENTER, District Judge. 

SEAMAN, Circuit Judge. The libel filed by the appellant, the Bar- 
nett & Record Company, against the barge Aurora avers performance 
of salvage services, requested on behalf of the barge to aid in her re- 
lease from stranding. On final hearing of the testimony under the 
issues, the trial court dismissed) the libel, pursuant to an opinion or 
finding filed therein "that the maritime law gives no lien" under the 
circumstances in évidence; and this ruling présents the primary ques- 
tion for review. 

The material facts upon which the libel rests are undisputed. About 
midnight, on May 28-29, 1910, the steamer City of Berlin, with the 
barge Aurora in tow, both wooden vessels laden with coal and bound 

•For other cases see same topic & § mumbee Id D«c. & Am, Digs. 1907 to date, & Rep'r Indexes 
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for Duluth or Superior, stranded in a fog on the north shore of Lake 
Superior, in the vicinity of Split Rock, about 47 miles from the port 
of Duluth. Both vessels were owned by the claimant, who resided 
at Détroit, and the masters sent a messenger to Two Harbors to tél- 
éphone the owner for instructions. Communication was obtained, and 
pursuant to direction of the owner the messenger notified the owner's 
agent at Duluth, G. A. Tomlinson, that they "wanted the assistance 
of the Great Lakes Towing Company to wreck her." Tomlinson 
called up Vroman, manager of Union Towing & Wrecking Company, 
the Duluth branch of the above-mentioned company, and arranged to 
hâve a wrecking tug and pump sent immediately. Subsequently Tom- 
linson notified Vroman that "they wanted a lighter." Vroman replied : 
"We didn't hâve any, but I thought I could get one." 

Tomlinson then said "they wanted one," and Vroman called up the 
libelant's manager, explained the service required, and requested dis- 
patch of tug and lighter to the stranded vessels, to report to their 
masters for directions. In response to this information and request, 
the one equipment of tug and lighter was promptly sent out, and an- 
other tug and lighter were dispatched later on like request. Each re- 
ported to the master of the Aurora and served under his directions in 
ïightering of the cargo. Confusion appears in the testimony in référ- 
ence to the particular time when Tomlinson ordered the lighter; but 
the facts are uncontroverted, both in respect of his direction to Vro- 
man, as above stated, and of the need of the service performed by the 
libelant. 

Thus the service in controversy was strictly maritime in its nature, 
rendered to "save the vessel and cargo from the périls of the seas," 
presumptively upon the crédit of the ship, if called for on its behalf, 
with or without the intervention of the owner in the employment. 
The Kalorama, 10 Wall. 204, 214, 19 L. Ed. 941. If so rendered, 
upon request, express or implied, of the master or owner, it was sal- 
vage service of the well-recognized class for which compensation is 
"payable at ail events" for the reasonable value of the service (The 
Elfrida, 172 U. S. 186, 192, 19 Sup. Ct. 146, 43 h. Ed. 413), and en- 
forceable in rem as a maritime lien. It is unquestionable, however, 
that the libel présents no case of pure salvage, to authorize recovery 
for the services of a mère volunteer in the release of the stranded barge, 
so that contractual obligation on the part of the vessel is the final test 
of right to a lien. 

The contentions in support of the decree against the libelant are, in 
substance: (a) That the lighterage equipment and service were en- 
gaged by Vroman, as manager of Union Towing & Wrecking Com- 
pany, and were employed thereby throughout the service and not on 
behalf of the barge; (b) that Vroman's company was bound by con- 
tract with the vessel owner to furnish such lighterage service; and 
(c) that no lien was created in favor of such subcoiîtractor. We be- 
lieve neither of thèse propositions to be tenable under the évidence 
for déniai of the lien. Were the question involved whether a sùbcon- 
tractor may or may not hâve the benefit of a lien for maritime service 
performed, at the instance alone of a contractor with the master or 



112 202 FEDEUAL EEPOKTEK 

owner, when timely notice of the claim is given to th,e owner (see The 
Roanoke, 189 U. S. 185, 195. 23 Sup. Ct. 491, 47 L. Ed. 770), it may 
be that the solution would) net be free from difficulty; but we are of 
opinion that no such relations in the service appear between the par- 
ties respcctively. 

The testimony, as above mentioned, shows that the réquisition for 
lighters to be sent to the stranded vessels came from Tomlinson, agent 
for the vessels at Duluth, who directed Vroman to procure them else- 
where, when informed that Vroman's company had no such equip- 
ment. It does net appear how Tomlinson was notified of the need of 
such service, but without proof it may well be presumed that he was 
80 instructed by his principal, either the master or owner; and their 
order, accordingly, was merely communicated to the libelant by Vro- 
man, as their mouthpiece. Net only was the entire lighterage service 
thereupon performed under the directions of the master of the Aurora, 
after the tugs and lighters reported to him for service, but the master 
knew that they were owned and operated by the libelant and not by 
Vroman's company. Furthermore, the libelant entered upon and per- 
formed the service in the belief that it was requested on behalf of the 
vessel, with no understanding of the alleged contract relation between 
the owner and Vroman's company ; promptly rendered to the owner 
its account for such services against the Avu-ora, foUowed up by 
monthly statements, with no question as to liability therefor raised 
or intimated up to the filing of the libel, which was delayed nearly a 
year; and letters in évidence from the owner contain repeated prom- 
ises of attention to the claim, excusing the ]X)stponements through 
(Hfficulty in adjustment of "the gênerai average claim." 

We are of opinion that the above-mentioned circumstances are, lo 
say the least, presumptive of liabihty for the services, even under the 
contention on belialf of the appellee that the master accepted the serv- 
ices, at the outset, without knowledge that they were independent of 
the services rendered by the Union Towing & Wrecking Company. 
The fact that the vessel agent ordered Vroman to obtain lighters else- 
where, when informed that Vroman's company had none, is sufficient 
prima facie proof of their employment by the master or owner on tlie 
crédit of the vessel; and no rebuttal of this presumption appears in 
the testimony. The défense relied upon is a contract (introduced un- 
der objection) between the vessel owner and the Great Lakes Towing 
Company for services during the season, together with the above-men- 
tioned fact that Vroman communicated the order for the lighters after 
the employment of his company as the alleged représentative of the 
Great Lakes Towing Company at Duluth. Laying aside the objection 
raised to the contract referred to, as made with a stranger to the con- 
troversy, no provision thereof appears in the record which can affect 
the issue as to the employment of the libelant. It does not ptirport 
to require the contracting party to furnish lighters or lighterage service 
at Duluth, nor at any port where it had no lighters ; nor is there évi- 
dence either of express contract on the part of Vroman's company 
to furnish lighterage service, or of claim on its behalf, directly or in- 
directly, for the service performed by the libelant. Error, therefore, 
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is well assignée for dismissal of the libel, and the decree must be re- 
versed. 

The reasonable value of the services in suit is established by the 
évidence at the sum of $2,561.25, and the libelant is entitled to a de- 
cree for recovery of that amount, with interest. 

The decree of the District Court is reversed accordingly, and the 
cause is remanded, with direction to enter decree therein as above 
stated, together with costs in favor of the libelant. 



MUTUAL LIFE INS. CO. OF NEW TOEIC r. IIILTON-GEEEN et al, 
(Circuit Court of Appeals, Fifth Circuit. January 7, 1913.) 

No. 2,427. 

1. Trial (§ 141*) — Place of Coxtract — Question for Court or Jubt. 

Where the tacts are undisputed, the place wliere a contract was maUe 
Is for tUe deteniiiûation of the court as a question of law. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 336; Dec. Dlg. 
§ 141.*] 

2. iNsiTRANCE (§ 130*) — Contract — Wiiat Constitutes — Application. 

'.Vhere an application for a life policy provided that the application 
was the basis and part of the contract subject to the company's charter 
and tliat the applicant agreed that the statenients and ansvvers and ail 
ausivers made to the insurer's médical examiners in connection with the 
application were warranted to be true and were offlered to the company 
as il considération of the contract, the médical examiners' report was a 
pari of the application which was not complète until signed by Insured 
aftor the médical examiner liad made his report and the application with 
such report was delivered to the insurer's agent for transmission to the 
home otiice. 

|Ed. Note. — For other cases, see Imsurance. Cent. Dig. §§ 195-202; Dec. 
Dife'. § 130.*] 

3. Insurance (§ 125*) — Contbacts — Execution — Place. 

Décèdent signed au application for additional Insurance In Alabama. 
He then proeeeded to his home in Florida, where the médical examination 
took place, and where he signed the final agreement that the statements 
made in the application and examiners' re])ort were correct. The com- 
pleted report was then delivered to the soliciting agent in Florida. who 
took it to Alabama, from wliich place it was forwarded to defendant's 
home oflice^ and later policies were issued thereon and sent to insurer's 
Florida agent, who caused the policies to be delivered to insured in Flori- 
da. h'cUl, that the mère signing of the application in Alabama did not 
make a contract subject to the laws of that state, but that the policies 
were Florida contracts and subject to Florida laws. 

1 1 'd. Note. — For other cases, see Insurance, Cent. Dig. |§ 173-175 ; Dec. 
Dig. § 125.* 

What law governs insurance policies, see notes to Corley r. Travelers* 
Protective As,s'n, 46 C. C. A. 287 ; Globe & Rutgers Fire Ins. Co. v. David 
Moffat Co., Sî C. C. A. 100.] 

In Error to the District Court of the United States for the Northern 
District of Florida; Wm. B. Sheppard, Judge. 

Action by L,. Hilton-Green and another, as executors of the estate 
of C. L. Wiggins, deceased, against the Mutual Life Insurance Com- 

*For other cases see same topic & § numbëb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
202 F.— 8 
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pany of New York. Judgment for plaintifïs, and défendant brings er- 
rer. Reversed and remanded. 

Thls cause cornes to this court upon a writ of error to review the Judgment 
of tte District Court of the IJnlted States for the Northern District of Florida 
in favor of the défendants in error, who were the plaintiffls in the District 
Court The plaintiffs sued the défendant Insurance company upon four pol- 
îcies of llfe Insurance, aggregating about $30,000, Issued at one and the same 
tlme to the plaintiffs' Intestate and constituting one transaction. The défend- 
ant in défense of the action relied upon certain alleged misrepresentatlons 
made by the insured to défendant as to the condition of his health at the time 
he applied for Insurance, as to previous illnesses and previous consultations 
witli physieians, as to tlie statement that he had in fact been examined by the 
médical examiners of the Insurance comi)any, and also as to previous applica- 
tions made to other Insurance companies, upon whlch no pollcles were Issued 
to hlm. The alleged misrepresentatlons were eontained in his application for 
the policies sued upon, and also in the médical examiners' report, certifled to 
as correct by the applicant. The défendant interposed thèse défenses by sep- 
arate and approprinte pleas. The plaintiffs replied to the pleas, among other 
thlngs, that the application for the policies had been taken In Alabama, and 
that under the law of that state the policies hecame incontestable for any 
cause after the payaient of two premiums, and that two premiums had in fact 
been paid. By the terms of the pollcles themselves, they became incontestable 
only after the lapse of two yeavs from the date of tlieir issue, which period 
had not expired at the time of the death of the Insured. The court below 
submitted to the jury lu Its oral charge the Issues arising under thls repUca- 
tion, leaving it for the jury to détermine whether or not the application was 
taken in Alabama, and dlrected the jury, in the event they found the applica- 
tion was taken in Alabama, to disregard the Issues presented by the defend- 
ant's pleas, for the reason that the policy would then be Incontestable; it 
being conceded that two premiums had been paid thereon durlng the llfetime 
of the insured. The défendant excepted to this part of the court's oral charge, 
and also to the refusai of the court to give written charges requested by it, 
asserting in effeet that the application was to be construed as having been 
taken in Florida, and that the Alabama statute relied on by the plaintiffs was 
not applicable as the law of the case. If the exception of the défendant to 
the oral charge was too gênerai, the question is properly presented by the 
exceptions to the action of the court below in refuslng requested charges as- 
serting the principle and upon whlch error is assigned. As we view the case, 
the rulings of the court on this issue are determluatlve of this appeal, and it 
is unnecessary to notice the other asslgnments of error. 

The insured was a résident of Fine Barren, Fia. Whlle upon an occasional 
business trip to Alabama, he was soliclted by one J. C. Hogue, an Insurance 
broker, to take out addltional Insurance. Hogue had previously attempted to 
Write intestate in another company which had declined the risk. He then per- 
suaded him to make application to the défendant, while he was traveling with 
hlm on a rallroad train ; the insured belng on his way from Alabama to his 
home in Florida. Tlie answers to the questions eontained in the application 
were written out by Hogue at Flomaton, Ala., from Information furnished him 
by the Insured, and the insured at the same tlme and place signed the applica- 
tion and delivered it to Hogue, wlio was to complète it by having the blank re- 
ports of the médical examiners, whlch was attached, properly flUed out, and 
then eertified to by the Insured as correct, before it was turned into the de- 
fendant to be acted upon. The insured then resumed his journey to his hoiiie 
in Florida, and Hogue his interrupted journey to Greenville, Ala. After Hogue 
had returned from that place, he went to Fine Barren, Fia., with the applica- 
tion signed by the insured, and caused two physieians to flU out and sign the 
médical reports, one at Fine Barren and one at Century, Fia. He then had 
the insured certify on the médical reports under his signature to the fact of 
the examination and thé eorreotness of the answers. This was done by the 
insured at Plue Barren, Fia., and the application, thus completed, was turned 
uver to Hogue, the Insurance soUcitor, by the insured at Fine Barren, Fia. 



MUTUAL LIFE INS. CO. V. HILTON-GEEEN 113 

The Insurance soliciter then took it to Mobile, Ala., from which place It was 
forwarded to the home office of the défendant. Thereupon the policies in 
suit were issued and sent from the defendant's home office to its agent at Jack- 
sonville, Fia., who caused the policies to be delivered to the Insured at his 
home at Pine Barren, Fia. ïhis Is the history of the transaction, as shown 
by the record. 

Emmett Wilson, of Pensacola, Fia., for plaintiff in errer. 
W. A. Blount, A. C. Blount, Jr., and F. B. Carter, ail of Pensacola, 
Fia., for défendants in error. 

Before FARDEE, Circuit Judge, and FOSTER and GRUBB, Dis- 
trict Judges. 

GRUBB, District Judge (after stating the facts as above). It is 
conceded by the défendants in errer that the contract of insurance 
was not an Alabama contract. The contention is that the applica- 
tion of the insured was taken in Alabama, and it is upon this that the 
applicability of the Alabama statute is conditioned. The material 
facts bearing upon this question are practically without dispute, and 
are as stated. If the mère signing ef the application by the insured 
and its deUvery in incomplète form to the insurance agent constitutes 
the taking of the application, it is clear that the application was taken 
in Alabama. If, on the other hand, the application cannot be said to 
be taken until its delivery to the defendant's agents in a completed 
form, according to the usual requirements of the company, to be for- 
warded to it for its acceptance or rejection, then the application was 
taken not in Alabama but in Florida. [ 1 ] Nor do we think that the 
détermination of this question is a matter for the jury aided by the 
testimony of insurance experts. If the facts of the transaction are 
not in cenflict, the p-iace of the taking of the application in this case 
under its language became a question of law to be determined by 
the court. The application by its very terms becomes a part of the 
policies issued upon it, and it is therefore to be construed by the court 
as are ail written contracts. In no other way is uniformity ef con- 
structiori obtainable. 

[2] To properly construe the policies, it is essential to first déter- 
mine what the application consists of, since, whatever that is, it be- 
comes a part of the contract to be construed. The défendants in er- 
ror coritend that the médical examiners' report ferms no part of the 
application, and that it was therefore complète when signed by the 
insured and turned over to the insurance soliciter at Flomaton. The 
language of the application is: 

"This application made to the Mutual Life Insurance Company of New 
York Is the basis and part of a proposed contract of insurance, subject to the 
charter of the company, and the laws of the state of New York. I hereby 
agrée that; ail the foUowing statemeuts and answers, and ail those that I 
make to the company's médical examiners, in continuation of this application, 
are by me warranted to be true and are offered to the company as a consid- 
ération of thè contract which I hereby agrée to accept, etc." 

This language is inçonsistent with the contention of défendants in 
errer. The médical examiners' report is stated to be a continuation 
of thé application, and is therefore a part of it. The staternents made 
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by the applicant to the company's médical examincrs and containcd iii 
their report are as much warranted by the applicant as are the state- 
ments made in the application signed by the applicant only. By the 
very ternis of the application, applicant's statements made to the nied 
ical examiners and embodied in their report to the company "are of- 
fered to the company as a considération" of the proposed contract of 
Insurance by the applicant, just as are the statements made by the 
applicant without the intervention of the examiners. The application 
and médical examiners' report are physically attached to each othcr. 
The applicant is required to certify under his signature that bis an- 
swers, as the médical examiners' report states them, are correctly re- 
corded by the examiners. In view of the language of this application, 
we hâve no dilhculty in reaching the conclusion that no application 
could be considered as having been taken until the médical examiners' 
report was filled out and certified as correct by the applicant. 

It is said that the examiners are the agents of the insurance com- 
pany, and that their report is for the exclusive benefit of the insur- 
ance company, and that the applicant's duties are at an end vvhen he 
signs the application. The information furnished in the application 
itself is for the exclusive benefit of the company, as much so as is 
that contained in the examiners' report. In each case the applicant 
largely supplies the information furnished, So far as the family and 
Personal history of the applicant is conccrned, the médical examiner's 
function is that of an amanuensis only. Nor is it correct to say that 
the applicant, having signed the application, has no further duty to 
perforai. On the contrary, after the examiner complètes his report, 
the applicant is expressly required to certify that his answers, as in- 
corporated in it by the examiner, are correct. The application is not 
complète even as to the applicant until he has done this. If it be con- 
ceded that the médical examiners solely represent the company in what 
they do, it still remains true that, after their task has been finished, the 
applicant is called upon to take the final step by certifying under his 
hand to the correctness of at least a part of what the examiners bave 
done. Until this certificate has been affixed to the examiners' report, 
there is no application, such as is required by the company for sub- 
mission to it for acceptance or rejection. 

[3] Applying this principle to the facts of this case, the application, 
though signed in Alabama and there turned over by the applicant to 
the agent, was not then completed, nor was its delivery to the agent 
final, and for the purpose of transmission to the company for its ac- 
tion. It was understood between the insured and Hogue that it was 
incomplète and not ready for submission to the company. It was 
turned over to Hogue to give him the opportunity to complète it by 
taking the médical examiners' report, and, after having accomplished 
that, it was understood that it was to go back to the insured for his 
certificate. Hogue after receiving the application procured the exam- 
iners' report and then turned the application back to the insured for 
his certificate, which was thereupon given by him. AU this was done 
in Florida, as appears without conflict from the record. The applica- 
tion consisted of two parts: (1) A request for insurance; and (2) the 
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furnishing of the information necessary to enable the company to pass 
ui>on the request. The request in this case was made iti Alabama, but 
the other essential part of the appHcation was completed in Florida. 
The appHcation first became effective when both essentials were com- 
pleted. One was as necessary as the other. The évidence shows that 
tlie application first became effective when delivered completed by the 
assured to Hogue at Pine Barren, Fia., after the examiners' report and 
appîicant's certificate had been attached to it. The delivery at Floma- 
ton was tentative, and not final, and in no proper sensé can it be said, 
in view of the undisputed facts in the record, that the application was 
there taken. 

The transmission of the application through the Mobile agent of the 
défendant to its home office becomes immaterial in view of the ad- 
mitted fact that Hogue received the application for the company f rom 
the insured in Florida. The parties also contemplated that the pol- 
icies should be delivered to the insured at his home in Florida, and this 
was afterwards done through the defendant's agent at Jacksonville, 
Fia. We think the court erred in submitting to the jury the déter- 
mination of the place of the taking of the application. 

We cannot say that the verdict of the jury for the défendants in 
error was not based on the incontestability of the policies, due to the 
conceded fact that two premiums had been paid on them by the in- 
sured, and a finding that the application was taken in Alabama, and 
that the Alabama statute ruled the case. 

We need not consider whether it was compétent for the Alabama 
Législature to control by its enactment the construction of a New York 
or Florida contract against its express terms, when the contract was 
sought to be enforced in the fédéral court of a jurisdiction other than 
that of the state of Alabama, merely because a preliminary step to the 
making of a contract occurred in that state. Allgeyer v. Louisiana, 
165 U. S. 578, 17 Sup. Ct. 427, 41 L. Ed. 832. 

The judgment of the District Court is reversed, and the cause re- 
manded for further proceedings. 



FIRST X.VT. BAXK OF LAKK CHARLES T. LANZ. 

lu re WILCOX. 

(Circuit Onu-t of Appeals, Flfth Circuit. Jà'nuary 7, 1913.) 

No. 2,333. 

1. Bankruptcy (§ 161*)— "Pkeieeence" — VALiniTy of Pledge. 

A pledge of cov^iorate stock by an insolvent debtor more than four 
montlis prior to his bankruptcy to .secure an antécédent debt does not 
constltute a préférence, although the stock is sold by the cre<litor withln 
the four-raonths t)eriod, and is valid where by the law of the state a 
transfer on the book.s of the corporation is not necessary to perfect the 
pledge. 

[Hd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 261-263 ; 
Dec. Dig. S 161.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5498, 5499; 
vol. 8, p. T759.] 

*For otber cases see sa,me topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Banks and Banking (8 260*) — National Banks — Loans on Securitt or 

Bank's Own Stock — ^Validitt. 

The acceptance by a national bank of a pledge of Its own stock to se- 
cure a loan, altliough in violation of Rev. St. § 5201 (U. S. Comp. St. 
1901, p. 3494), Is valid, except as against tlie United States, after the 
pledge has been executed by a sale. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. $S 
977-978, 983, 984, 986%-990; Dec. Dig. § 260.*] 

3. Bankruptct (§ 163*) — Voidable Préférence — Mortgage or Homestead. 

Under Const. La. arts. 244, 246, wMeh give a debtor a homestead ex- 
emption of not exceeding $2,000 in value, but provide that it may be 
waived in favor of a privlleged creditor, a mortgage given by an Insol- 
vent debtor within four months prior to his bankruptcy on his home- 
stead to secure an antécédent debt, although accepted by the creditor 
with reason to believe that It was intended as a préférence, could only 
operate as a préférence as to the excess In value of the property over 
$2,000, but as to such excess it was voidable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248; 
Dec' Dig. § 163.*] 

Appeal f rom the District Court of the United States for ' the West- 
ern District of Louisiana; Aleck Boarman, Judge. 

In the matter of C. B. Wilcox, bankrupt;'H. W. Lanz, trustée. 
From an order disallowing its claim as a secured claim, the First Na- 
tional Bank of Lake Charles appeals. Reversed. 

This is an appeal from the order of the District Court, affirmlng an order 
of the référée in bankruptcy, disallowing the claim of the appellant bank 
as a secured claim against the estate of the bankrupt, and direoting the can- 
cellation of a mortgage and notes glven the bank by the bankrupt on whlch 
the claim was based, and directing the bank to pay to the trustée the pro- 
ceeds of the sale of certain shares of its capital stock, received by it in 
pledge from the bankrupt, to secure its claim, and which It had sold and ap- 
plied the prooeeds in part payment of its claim. The claim of thé bank was 
allowed as an nnsecured claim against the bankrupt estate. 

The bankrupt, O. B. Wilcox, was engaged In the export lumber business. 
In the course of thls business it had been his custom for some time prior 
to the bankruptcy to borrow money from the appellant and other banks on 
the security of trust receipts or certificates, reciting that he held certain 
lumber therein described, which was in his possession and under his control, 
and subject to such disposition as he saw fit to make of it, in trust for the 
beneflt of the holder and to secure its claim. Thls course of business had 
prevailed between the bankrupt and the appellant for about two years before 
the date of the filing of the pétition, which was the 22d of June, 1909. At 
the time of the filing of the pétition in bankruptcy, the bankrupt was in- 
debted tia the appellant in the sum of $4,382.66. On January 1, 1909, the 
indebtedness was $7,727.21. TJp to January of the same year the appellant 
had held as its only security for this Indebtedness trust receipts in the 
amount of $7,500. Becoming dlssatlsfled with this class of security, it then 
requesfed the bankrupt to reduce his loan and to give other or additional 
security. A payment of $1,500 was thereupon made by the bankrupt. On 
February 1, 1909, the bankrupt pledged with the bank a certiflcate covering 
IQ shares ;0f its own capital stock to secure his indebtedness to the ; bank, 
and .on March 12, 1909, authorized the bank to sell thls stock ,at $190 a share 
and apply the proceeds on the note, which was done. On March 12, 1909, 
within four months of the date of bankruptcy, the appellant took from the 
bankrupt,' to secure the balance of his indebtedness to it, a mortgage, with 
waiyer of exemption, on the bankrupt's homestead in the town of Lake 
Ôhaifles, ^hieh was recorded by it. 

•For other cases see same tople & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The questions presented by the record involve the validity of tlie pledge 
of bank stocli and of the mortgage of the banlînipt's homestead. The référée 
determined the mortsage to be a préférence, and disallovved It entirely as a 
secured clalra, and directed its cancellation and that of the notes secured by 
it, and also determined tlie pledge of the bank stock to be invalid, because 
of want of authority to the bank to aecept a pledge of its own capital stock, 
and directed it to pay the proceeds of the sale of the stock to the trustée; 
and tlie District Court conflruied tlie order. 

J. D. Cline and A. M. Barbe, both of Lake Charles, La., for appel- 
lant. 

C. N. Young, of Lake Charles, La., for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). [1,2] 
The pledge of bank stock having been given to and received by the 
bank more than four'months before bankruptcy, it cannot be held to 
be a préférence, though given to secure a pre-existing unsecured debt. 
The sale within four months, pursuant to the pledge, would not affect 
this resuit. 'Jérôme v. McCarter, 94 U. S. 734, 24 L. Ed. 136. The 
delivery of the certificate, under Louisiana law, is effectuai to perfect 
the pledge, without transfer on the books of the corporation. Cres- 
cent City Minerai Water Co. 'v. Deblieux, 40 La. Ann. 155, 3 South. 
726; Hiscock v. Varick Bank of New York, 206 U. S. 28, 27 Sup. Ct. 
681, 51 L. Ed. 945. Delivery of the ' certificate occurred February 1, 
1909. Section 5201, Revised Statutes (U. S. Comp. St. 1901, p. 3494), 
does not prohibit a national bank from accepting'a pledge of its own 
capital stock, when to do so is necessary to secure the payment of an 
unsecured pre-existing debt, and so prevent'loss to the bank. The 
record clearly shows that the taking of this stock in pledge was for 
the purpose of, and did in fact, prevent loss'to the bank in this way. 
It is also well settled that the United States alone can complain of a 
violation of this section by'a national bank, at least after the contract 
of pledge has been executed by foreclosure. National Bank of Xenia 
v. Stewart, 107 U. S. 676, 2 Sup. Ct. 778, 27 L.'Ed. 592. For thèse 
reasons we think the appellant was entitled to the proceeds of the sale 
of the pledged ' stock, and the order directing it to be paid to the trus- 
tée was erroneous. 

[3J The order of the court below also sets aside the mortgage on 
the bankrupt's homestead as an illégal préférence under section 60 of 
the Bankrupt Act, in its entirety. The Constitution of the state of 
Louisiana confers on a debtor a homestead exemption of not exceed- 
ing $2,000 in value, and provides, in case of excess, that amount shall 
be returned to him out of the proceeds of any sale under exécution, 
and also provides a method of waiver. Constitution of Louisiana, 
articles 244 and 246. Construing this section, the Suprême Court of 
Louisiana has held that in case there is a créditer as to whom the ex- 
emption does not apply, upon forced sale of the homestead, 'the cred- 
itor, with such privilège, is first paid from the proceeds, the debtor 
Ihen receives his exemption of $2,000, 'and the creditors, without such 
privilège, take the surplus if any remains. In re Penn, 130 La. 742, 
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58 South. 554. In this case the appellant was a creditor with a privi- 
lège, having a mortgage on the bankrupt's homestead, accompaiiied 
by a duly executed and recorded waiver. To the extent of the home- 
stead exemption of the bankrupt the mortgage could not operate as a 
préférence, since the gênerai creditors were not entitled to the exemjji 
property in any event. Mills v. Fisher, 159 Fed. 897, 87 C. C. A. 17, 
16 L. R. A. (N. S.) 656; In re 'rdlett, 106 Fed. 866, 46 C. C. A. 11, 
54 ly. R. A. 222. Ordinarily, when a preferential transfer is set asidc, 
the exempt property is restored to the bankrupt's estate, and then be- 
cornes subject to his exemptions (Collier [9th Ed.] p. 204), and 
should be set aside as exempt to him by the trustée. In this case the 
property exceeds in value the bankrupt's exemption, and for that rea- 
son it is necessary that it be administered through the bankrupt court, 
in order that the estate may profit by the excess. Upon sale of the 
property either the appellant or the bankrupt would, as against the 
trustée in bankruptcy, be entitled to the amount of the homestead 
exemption out of the proceeds of the sale. As between the appellant 
and the bankrupt, if controversy arises, their respective rights to the 
amount of the exemption would hâve to be worked out in the state 
court. Lockwood v. Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 
47 L. Ed. 1061. If either consents to the payment by the trustée to 
the other, it would be proper for the trustée to make payment to such 
other. In the absence of such consent, it will be the duty of the trus- 
tée to hold the amount of the exemption to abide the décision of the 
state court, and then pay it to the appellant or to the bankrupt accord- 
ing to the award of the state court. The mortgage and the notes, 
after being cr.edited with whatever amount the appellant receives in 
bankruptcy, should be surrendered to appellant. 

The inquiry remains whether the mortgage, as to the excess over 
the bankrupt's homestead exemption, was an illégal préférence and 
properly set aside at the instance of the trustée. The mortgage was 
given on March 12, 1909, within four months of bankruptcy and to se- 
cure a pre-existing debt. The appellant contends (1) that it was given 
in substitution of other securities, which were surrendered contem- 
poraneously to the bankrupt, and (2) that, when accepted, appellant 
had no reasonable ground for believing that a préférence was intended 
or would be effected by it. The bankrupt's insolvcncy was net serious- 
ly controverted. 

The securities which appellant contended were surrendered by it 
were trust receipts for lumber of the face value of about S7,50O. 
Thèse trust receipts were mère déclarations by the bankrupt that he 
was holding the lumber described in them for the use of the appel- 
lant. According to the course of business between the appellant and 
the bankrupt, possession of the lumber was retained by the bankrupt, 
with full control over the lumber and the right to dispose of it at his 
will, and without liability to account for the spécifie proceeds of the 
sale to the appellant. Such a transaction does not effect a pledge or 
any other valid security known to the gênerai law, nor does any statvite 
of Louisiana cover it. The security of the trust certificates being void 
in law, their surrender afforded no nevv considération for the giving of 
the mortgage on the homestead. 
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Did the appellant hâve reasonable gronnd for believing tliat a préf- 
érence was ititended and would be efïected by the taking of the mort- 
gage? The référée so found from the facts, and the court sustained 
his findings. The évidence shows that in Janiiary of 1909 the appel- 
lant became dissatisfied with the condition of the bankrupt's account 
and insisted upon the réduction of his loans and a change of security 
from that afïorded by the trust receipts. The bankrupt made a pay- 
ment and gave appellant his bank stock as collatéral early in February. 
On March 12th he executed to appellant a mortgage on his homestead, 
with a waiver. At the time he did so he informed appellant's cashier 
that the bank stock already pledged and his homestead were ail of his 
assets, other than the lumber covered by the trust receipts. The cash- 
ier knew that he was also indebted to other banks and that they held 
similar security. The lumber did not sell for enough, when sold by 
the trustée, to pay the costs of administration. In view of thèse un- 
disputed facts, we are not disposed to disturb the finding of the réf- 
érée — approved by the District Judge — that the appellant, at the time 
it accepted the mortgage on the bankrupt's homestead, had reason- 
able grounds for believing that the bankrupt was insolvent when he 
gave the mortgage, and that a préférence was thereby intended and ef- 
fected; and the order of the court below, so far as its effect is to set 
aside the mortgage as a préférence, is approved. 

The order of the District Court, confirming the order of the référée 
from which the appeal is taken, is reversed, and the cause remanded to 
the District Court for further proceedings in conformity to the opinion 
of this court. 
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In re WILCOX. 

(Circuit Court of Appeals, Fifth Circuit. January 7, 1913.) 

No. 2,340. 

Petitiou to Superiutend and Revise an Order of ttie District Court of the 
United States for the Western District of Louisiana ; Aleck Boarman, Judge. 

In the uiatter of C. B. Wilcox, bankrupt; H. W. I>finz, trustée. The 
First National Bank of Lake Charles pétitions to revise an order of the Dis- 
trict Court, l'etitlon denied. 

A. M. Barbe and Jerry D. Cline. both of Lake Charles, La., for appellant. 
S. N. Yonng, of Lake Charles. La., for appellee. 

Before PARDEF and SHELBY, Circuit JudKes, and GRUBB, District 
Judge. 

PFR CURIAM. The uierits of this case having been disposed of in No. 
2,333 between the same parties (202 Fed. 117), the pétition to revise is de- 
nied, with costs. 
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MISSISSIPPI VALLEY FUEL CO. et al. v. WAÏSON COAL CO. 

(Circuit Court of Appoals, Seventh arcuit. Juue 28, 1912.) 

No. 1,8T3. 

1. Courts (§ 281*) — Fedebal Courts — Ancillakt Jueisdiction. 

Where a fédéral court had granted a mandatory Injunction in a pend- 
ing equity suit, requiring the défendant to comply witli a contract to 
make deliveries of coal tô the complaiuant expressly couditioued on 
prompt payœent by complainant, to secure wliieh a boud was required, 
the court had ancillary jurlsdlctlou of a proceeding to enforce pay- 
ments on sueh bond, whether in the sanie or a separate action, and rt>- 
gardless of the résidence of tlie parties. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 820-825; Dec. 
Dig. § 281.*] 

2. Abatement and Revivat- (§ 8*) — Another Action Pending — Identitt of 

Issues. 

The pendency of the equity suit was uot ground for abatement of an 
action at law on the houd, hrought against both principal and surety. 

[Ed. Note. — For othev cases, see Abatement and Kevival, Cent. Dig. §5 
;{0~5G, 58-6."?. 68, 72; Dec. Dig. § S.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Illinois; Francis M. Wright, Judge. 

Action at law by the Watson Coal Company against the MissivS- 
.sippi Valley Fuel Company and the American Surety Company of 
New York. Judgment for plaintiff, and défendants bring error. 
-Affirmed. 

ïhe plaintiffs in error were défendants below in a suit at law, brought by 
tlie défendant in error for recovery upon a bond, executed by the plaintiff» 
in error in its favor; and this writ of error is prosecuted from a judgment 
entcred. pursuant to tlie verdict of a jury "Impanelcd to hear the évidence 
and assess the damages sustalned by the plaintilï." For brevity in naming 
the parties, tlie défendants below are referred to respectively as Fuel Com- 
pany and Surety Company, and the plaintiff lielow as Coal Company. The 
suit was commenced in a state court and removed to the trial court, on i>etl- 
tion showing diversity of citizenship. 

The déclaration of the Coal Company upon the bond avers in substance: 
The Fuel Company had theretofore filed its bill for relief against the Coal 
Company for enforeement of an alleged contract to furnish coal to the Fuel 
Company,' and had obtained therein a prelimiuary writ of mandatory injune- 
tion wherein the order required the Fuel Company to furnish the bond in 
question, conditioned for the payment of coal delivered by the Coal Company 
pursuant to the order, and such bond was executed accordingly. Deliveries 
of coal were made, pursuant to the order, of the value of $15,000, and the 
Fuel Company had refused payment thereof. 

The Fuel Company entered a spécial appearance, and thereupon interposed 
its plea to the jurisdiction of the court, averring in substance that the Fuel 
Company is a corporation aggregate, organized under the laws of Missouri 
and a citizen and résident of that state and a noin-esldent of Illinois, at the 
date of the commencement of suit "and from thence hitherto" ; that the pre- 
tended service upon it was by delivery of summons therein to its président, 
KreikeuK'ier, who was also a résident of St. Louis, Mo., where the principal 
office of the corporation was and still is loeated, "and this action is net a 
local action" ; that there was then pending in the trial court on the equity 
side thereof "a suit or proceeding involving the same identical subject-matter 
in controversy in this suit,'' wherein the Fuel Company was complainant and 
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the Coal Company was défendant, referrecl to as "case No. 52G"; that on 
the day of the pretended service herein a hearlng In sald court "was belng 
bad in said case," and said président of the Fuel Company "was présent at 
said hearing" as sucli président, necessarily assisting tlierein; tliat "while 
said hearing was in progress in the courtroom of sald court" the pretended 
service was made by the sheriff delivering to sald président a copy of the 
summons, "and was not made at any other time or place" ; and that the 
Fuel Company has not been served otherwise than above mentioned. It fur- 
ther avers that the défendant "was exempt or privileged from the service 
of proeess in this cause, and the said service upon It is and was a nulllty." 
The plea was overruled by the trial court on demurrer interposed by the 
Ooal Company, and the Fuel Company "stood by this plea, asked no leave 
to amend or file additional pleas, and has assigned the sustainlng of this 
demurrer as error." 

The Surety Company also Interposed Several pleas to the déclaration, two 
of which were overruled on demurrer, and the third was subsequently with- 
(Irawn. The iirst plea thereof is the only one relied upon for reversai. It 
allèges in substance the pendency in the trial court of the above-raentioned 
lîquity suit. No. 520, and proceedings thereunder upon issues joined, including 
a référence to a master to take testimony and report thereon ; that the mas- 
ter had taken testimony and had reported in respect of deliveries of ooal to 
the amount of ^12,282.43, for whieh the Coal Company was entitled to pay- 
ment, but that the Fuel Company had sustained damages for breaches of the 
contract for an amount stated, which should be deducted therefrom; that 
the déclaration herein is filed by the Coal Company "in a plea of debt on the 
isame identical subject-matter, promises, and undertakings involved in the 
said equity suit, as by the record and proceedings thereof remaining In this 
(ïourt more fuUy appear"; that the real parties in interest are the same in 
both sults, and that said prior suit in equity is still pending, "and no final 
détermination, judgment, or decree has been eutered therein"; that when 
decree is entered therein it will "settle and détermine ail of the questions 
involved in this suit." 

The B'uel Company entered no formai appearance, other than the above- 
mentloned spécial appearance for the pleas, although the bill of exceptions 
shows cross-examination of the wituesses by its counsel, and that the value 
of the coal delivered and fact of delivery and nonpayment therefor, as found 
by the jury, appear from siich exoss-examination to be conceded facts. 

R. P. & C. B. Williams, of St. Louis, Mo., and H. M. Steely, of 
Banville, 111., for plaintiffs in error. 

William M. Acton, of Danville, 111., W. O. Potter, of Marion, 111., 
and Blevins & Jamison, of St. Louis, Mo., for défendant in error. 

Before SEAMAN and KOHLSAAT, Circuit Judges, and SAN- 
BORN, District Judge. 

SEAMAN, Circuit Judge (after stating the facts as above). Un- 
der the writ of error no question is presented whether a meritorious 
controversy arose between the parties over liability upon the bond 
in suit, and it goes without saying that tender of défense thereto 
was not needful, if réversible error appears in overruling both of 
the pleas interposed, respectively by one and the other défendant 
below. Whether want of jurisdiction over the défendant Missis- 
sippi Valley Fuel Company (hereinafter mentioned as the Fuel 
Company), principal in the joint and several bond, if well pleaded, 
vvould require disturbance of the verdict as against the surety de- 
fendant, American Surety Company (hereinafter referred to as the 
Surety Company), as contended, may not rightly be assumed. See 
Minor v. Mechanics' Bank, 1 Pet. 46, 73, 7 L. Ed. 47; 1 Freeman 
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on Judgments, § 136, and cases cited. The sufficiency, however, oî 
both pleas is involved for détermination under tlie assignments of 
error, and the questions for solution are: (1) Was personal juris- 
diction over the défendant Fuel Company vested in the trial court? 
and (2) Was réversible error conimitted in overruling the plea in 
abatement, founded on the pendency of the equity suit described 
therein? 

[1] 1. The contentions under the plea of want of jurisdiction 
over the Fuel Company are twofold : (a) That it was a foreign 
corporation, not located nor doing business in the state of Illinois 
and not subject to suit therein, under the settled rule in the fédéral 
jurisdiction, whatever may be the rule in respect thercof govern- 
ing the state courts in Illinois ; and (b) that the alleged service of 
process in the suit (commenced in the state court), was made upon 
its nonresident président, while he was attending the fédéral court 
(which became the trial court through removal of the suit), as the 
neccssary représentative of the Fuel Company, in a hearing of its 
bill in equity pending therein as described in the plea, was not with- 
in the jurisdiction for any other purpose, and was entitled to im- 
munity from such service, as ruled by varions authorities cited, féd- 
éral and gênerai, Each of thèse ])ropositions set forth in the plea 
and argument as to the tests of valid service for fédéral jurisdiction 
is predicated on two assumptions, without which neither becomes 
material, namely : First, that the jurisdiction of the trial court over 
the Fuel Company, for the puri)ose of the suit, rested alone on the 
sufficiency of such service; and, second, that the validity of the 
service in the state court must hd ascertained through the rules re- 
ferred to, applicable to service of process in fédéral courts, irrespec- 
tive of any rule thcreupon which may hâve been controlling in the 
jurisdiction from which the suit was removed. The first preniise 
thus assum.ed involves the paramount inquiry to be considered, 
and the second may be dismissed with this remark: That upon 
each proposition of the plea décisions of the Suprême Court of Illi- 
nois are brought to our attention wherein rules appear to be adopt- 
ed in référence to amenability to service of civil process, which 
may be at variance, respectively, with one and the other rule invok- 
ed for the plea, so that the effect thereof would necessarily enter 
into détermination of the issue, were jurisdiction otherwise well 
challenged under the averments. 

We are of opinion, however, that the trial court possessed juris- 
diction over the Fuel Company, for ail purposes of the suit, irre- 
spective of either question raised by its plea. It was plainly with- 
in such jurisdiction for complète relief between the parties, under 
its bill filed and pending therein (on the equity side of the court) 
against the Watson Coal Company for spécifie performance of an 
alleged contract for deliveries of coal, inclusive of the deliveries in- 
volved in the ])resent suit. It had obtained therein a mandatory 
injunctional order for such deliveries, under an express requirement 
to make payments promptly as provided in terms, and to furnish 
the bond (in suit) to secure performance thereof on its part. For 
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such cases the doctrine is well settled, as upheld in the leading au- 
thority (Russell v. Farley, 105 U. S. 433, 26 L. ^d. 1060), that féd- 
éral courts in equity are vested, not only with complète jurisdic- 
tion over the parties for ail issues arising under the bill, but that 
jurisdiction thus acquired extends as weïl for enforcement, in fa- 
vor of a défendant therein, of any bond which may hâve been re- 
quired of and executed by the complainant under an injunctional 
order for his benefit, and that such jurisdiction for needful relief, if 
not directly exercisable under the issues, may be exercised by an- 
cillary proceedings, either in equity or on the law side of the court, 
against both principal and sureties in a bond so executed. Meyers 
V. Block, 120 U. S. 206, 7 Sup. Ct. 525, 30 L. Ed. 642; Leslie v. 
Brown, 90 Fed. 171, 32 C. C. A. 556; Empire State, etc., Ce. v. 
Hanley, 136 Fed. 99, 69 C. C. A. 87. Thus, had application been 
made therein by the Coal Company for enforcement of such liabili- 
ty under the bond against principal and surety, it is unquestionable 
that proceedings to that end would hâve been authorized, either in 
the equity suit or at law, as advised. 

Whether the course adopted of instituting the suit in the state 
court, for enforcement as well against the surety was well advised, 
may hâve been treated by the trial court as beside the inquiry of 
jurisdiction over the Fuel Company for ail the purposes thereof. 
However regarded, we believe such procédure could not disturb 
the existing jurisdiction over its person through the equity suit. 
So, when the suit at law was removed to the trial court, on pétition 
of the Fuel Company, such jurisdiction rightiy extended for enter- 
tainment thereof, with the parties présent in fact, irrespective of 
the issues tendered by the plea as to valid service ; and we believe 
error is not well assigned for overruling such plea. 

[2] 2. The plea setting up the equity suit by way of abatement 
was interposed by the Surety Company, and we are at loss to un- 
derstand the theory upon which error is assigned for déniai of 
abatement on its behalf. It is not averred that proceedings were 
then pending or tendered in any form for enforcement of the bond, 
and whatever may bave been assumed as the groundwork of the 
plea we are impressed with no view thereof which would authorize 
disturbance of the judgment. As above mentioned, the prior pro- 
ceedings in equity were within the jurisdiction of Judge Wright, 
and thus within his judicial knowledge for administration. His 
ruling upon the plea is presumptive, therefore, of an understanding 
that enforcement of the bond, in the proceedings at law, was nei- 
ther inconsistent therewith, nor would be permitted to disturb eq- 
uities arising therein ; and no doubt is entcrtainable that the para- 
mount jurisdiction in equity extends to that end and will be so ex- 
ercised. 

The several assignments of error are overruled accordingly, and 
the judgment of the court below is affirmed. 
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In re NEVADA-L'TAH MINES & SMBLTRRS CORrORATION. 
(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 108. 

1. Bankruptcy (§ 262*) — Assets — "Private Sale." 

Wliere an advertisenient of jiotlce of sale of a banicrupt's assets was 
adâressed only to "credltors, stockholders, and otlier parties In interest," 
and tlie meeting at -wliicli tlie sale was ordered \\'as stated to be a meet- 
ing of sucli persons, and tlie public was at no time iuvited to attend and 
bid, a sale conducted pur.suant to such notice was a primate sale. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. ■ §§ 363-305 ; 
Dec. Dig. § 262.* 

For otlier définitions, see Words and Phrases, vol. 6, p. 5580.] 

2. BANKKrPTCY (§ 262*) — Sale of Assets — Private Sale — Autiiority. 

Bankruptcy Act July 1, 1898, c. 541, i 2, 30 Stat. 545 (XJ. S. Comp. St. 
1901, p. 3421) iuvests tlie District Court witli .lurisdiction (7) to cause 
tlae estate of bankrupts to be collected, reduced to money, and distributed, 
and (15) to luake such orders, issue such process, and enter such .1udg- 
nients in addition to those specifically i^rovided for as niay be necessary 
for the enforcement of the provisions of the act. Section 70 (b) provides 
that sales, when practicable. shnll be sub.1ect to the approval of the 
court ; and seetioa 30 glves the Suprême Court power to prescribe ail 
neccssai'y orders as to tho ijrocedure. HeUl, that wliere, after six months 
had been spent without accouiplishing a sale of the bankrupt's assets, 
the trustée petitioiied for an order of sale, and proper notice was given, 
the court was authorized to order a private sale of spécifie portions of 
the bankrupt's iirojierty, which together covered ail the assets under Gen- 
eral Order 18 (89 Fed. viii, 32 C. G. A. xx), providing that on an Applica- 
tion to tlie court and for good cause shown the trustée inay sell any spé- 
cifie portion of the bankrupt's estate at private sale. 

[Ed. Note. — For otlier cases, see Bankruptcv, Cent. Dig. §§ 363-365; 
Dec. Dig. § 262.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New Yorl<; Learned Hand, Judge. 

In the matter of bankruptcy proceedings of Nevada-Utah Mines 
& Smelters Corporation. Pétition by Francis P. McManus to revise 
an order (198 Fed. 497) directing and coniirming a sale of the bank- 
rupt's assets. Affirmée!. 

Liebmann & Tanzer, of New York City (L. A. Tanzer, of New 
York City, of counsel), for petitioner. 

R. S. Rounds, Winthrop & Stinson, J. N. Rosenberg, and Frank D. 
Pavey, ail of New York City (Bronson Winthrop and Charles T. 
Payne, of New York City, of counsel), for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to revise an order of the 
District Court afiirming an order of the référée directing and con- 
firming a sale of the bankrupt's assets. 

January 15, 1912, the Nevada-Utah Mines & Smelters Corpora- 
tion, organized under the laws of the state of Maine with 1,498,500 
shares outstanding, of the par value of $10 each, was adjudicated 

•For other ca.ses see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a bankrupt in an involuntary proceeding. May 31st the trustée filed 
a pétition stating that he was without funds, and that the property of 
the bankrupt consisted largely of stock in other mining companies, 
much of which had been pledged to secure loans, one of which pledges 
was about to be sold under a judgment, and asking authority at a 
meeting of creditors to be called to call for funds to protect the as- 
sets of the estate, and if none were forthcoming to call for bids for 
any or ail of the property of the estate, and at "such meeting gen- 
erally to ask for such action of any nature whatsoever in respect to 
any or ail of the assets of the estate as may be deemed necessary or 
proper." May 29th the court, upon this pétition, entered the fol- 
lowing order : 

"Upon the annexed pétition of Henry Melville, trustée herein, verifled the 
28th day of May, 1912, and upon motion of Kosenberg & Levis, attorneys 
for the trustée, it Is ordered that a hearing be held before Peter B. Olney, 
référée in bankruptcy herein, in the above-entitled matter, at his office, és 
William ptreet, borough of Manhattan, New York City, on the lOth day of 
June, 1912, at three o'clock in the afternoon, to consider and act upon andi 
make such orders in référence to any and ail of the matters referred to in 
the annexed pétition as may be deemed just and proper ; and it is further 
ordered that at such meeting any and ail bids for any and ail of the assets 
may be considered and acted upon, and sald rcferee may make such order as 
may by him be deemed proper, including auy order for the sale or other dis- 
position of any or ail of the assets of this estate, in whole or in part, for 
cash or on crédit, or otherwise as may then be deemed advisable. 

"Due, timely, and complète notice of the sald meeting shall be given In the 
following manner: By advertlslng the saîd meeting by notice, which notice 
shall be printed in the New York Times, once on or before May 31st and 
once on June lOth, and by llke advertisement in the Daily Trade Record, and 
which sald notice shail be in language as follows: 

"'United States District Court, for the Southern District of New York. 
In the Matter of the Nevada-Utah Mines & Smelters Corporation, Bankrupt. 
To the Creditors, Stockholders and Other Parties in Interest: Notice is here- 
by given that a meeting of creditors and other parties in interest will be held 
at the office of the Hou. Peter B. Olney, référée In bankruptcy herein, at his 
office, 68 William street, borough of Manhattan, New York City, on the lOth 
day of June, 1912, at three o'clock in the afternoon, to consider any and alî 
such matters in référence to the administration of this estate as are re- 
ferred to in a pétition of the undersignéd, verifled May 28, 1912, and flled 
with the clerk of the United States District Court for the Southern District 
of New York, to consider any or ail matters in référence to the administra- 
tion of the assets of this estate or the sale of any portion thereof. At said 
meeting any and ail ofifers for the sale of any or ail of the assets of this es- 
tate, for cash or on crédit, may be made, and such offers will then and there 
be submitted to creditors and other parties in interest, and such orders for 
the sale of any or ail of such assets as may be deemed proper will be applled 
for, and such orders for any other disposition of any or ail of the assets 
of this estate as may be deemed advisable will further be applled for. Such 
orders as to compromise or litigation with disputed claims, if any, ^ill be 
asked for as may be deemed proper. The undersignéd will request the cred- 
itors and other parties in interest to furnish funds to the undersignéd for the 
protection ànd conservation of the assets of this estate and to redeem varions 
properties pledged by the bankrupt corporation. 

'"Henry Melville, Trustée in Bankruptcy, 

" '45 Cedar Street, New York City. 

" 'Kosenberg & Levis, Attorneys for Trustée, 
" '170 Broadway, New York City.' 

"A copy of the, îoregoing notice shall also be mailed to ail of the creditors 
of this estate to their addresses as the same appear In the schedules in 
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bankruptcy or In their proofs of claiin, if filed. And It is further ordered 

that If the sald Peter B. Olney, Esq., is uuable to préside at sald lieariug on 

June lOth, liereiu ordered, that tlie said hearing luay be before such otiier 
référée as may tlien be ordered by this court." 

May 31st the company's property was appraised at $455,180.34. 
June lOth the meeting was held, and various stockholders and cred- 
itors were represented by counsel. The référée called upon those 
présent to furnish funds to protect the stock pledged to secure a loan 
of $25,COO which was advertised to be sold on June 12th, and none 
was forthcoming. Thereupon he called for any bids for the com- 
pany's assets, and a bid in writing was submitted, offering to purchase 
certain specified assets for $100,000 and certain other specified assets 
for $2,000; the two bids together covering ail of the assets. The 
creditors présent unanimously voted to accept the offer, and no stock- 
holder objected. Thereupon the trustée accepted it. June llth the 
référée entered an order confirming the sale, although the amount bid 
was not equal to 75 per cent, of the appraised value of the property 
sold. July 18th the District Court confirmed the order of the réf- 
érée, and it is this order which the petitioner asks to be now revised. 

McManus, the petitioner, is the holder of 2,500 shares, of a par 
value of $25,000, out of the shares outstanding, aggregating a par 
value of $14,985,500. Fie was represented by counsel at the meeting 
of June lOth when this sale was made, and offered no objection; but 
at the meeting of the llth he did object to the confirmation of the 
sale on various grounds, which the référée overruled. His counsel 
now contends that no sale at ail was authorized by the order of May 
29th, that the sale made was a private one, without proper notice to 
the stockholders, creditors, or prospective bidders, that only a public 
sale should hâve been made, and that no opportunity was given to 
the parties in interest to object to confirmation. 

[1] The District Court confirmed the order of the référée, on the 
ground that the sale was a public one, to which ail bidders were in- 
vited by sufficient advertising. We cannot agrée with this conclusion, 
because the advertisement was addressed only to "creditors, stock- 
holders, and other parties in interest," and the meeting to be held 
was stated to be a meeting of such persons. It seems to us quite clear 
that many strangers, reading the advertisement, would conclude that 
they were not entitled to be présent at the meeting. The essential 
feature of a public sale was lacking, viz., that the public be invited 
to attend and bid. 

[2] Bankruptcy Act, § 2 (7) invests the District Court with ju- 
risdiction to "cause the estate of bankrupts to be collected, reduced 
to money and distributed, * * * " jj,^(j (-15^ "make such orders, 
issue such process and enter such judgments in addition to those 
specifically provided for as may be necessary for the enforcement of 
the provisions of this act." Section 70 (b) provides that sales shall 
when practicable be subject to the approval of the court. Section 30 
gives the Suprême Court power to prescribe ail necessary orders as 
to procédure and for carrying the act into force and efifect. Of course, 
it was not intended that the Suprême Court by such orders should 
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control or alter the law. General Order 18 (89 Fed. viii, 32 C. C. A. 
xx) provides that "upon application to the court, and for good cause 
shown, the trustée may be authorized to sell any spécifie portion of 
a bankrupt's estate at private sale." The two bids which were ac- 
cepted by the trustée did cover spécifie portions of the estate and 
together covered ail the assets. Therefore there was a technical com- 
pliance with the literal language of the act. However, we do not 
think that the Suprême Court could hâve intended or was authorized 
by section 30 of the act to eut down the statutory power of the Dis- 
trict Court to collect the estate by selling the whole of it at prîvate 
sale if it thought it best to do so. 

In this case the pétition of the trustée made after six months had 
been spent without accomplishing anything did shovif good cause for 
private sale. We think the order of May 29th authorized a private 
sale and that the sale might be made at the meeting set for June lOth. 
The public notice to be given was prescribed in the order, and was 
not only conformed to, but in point of fact largely exceeded. The 
10 days' statutory notice of sale under section 58 (4) was also given 
to creditors. The circumstances of the case are, as the District Judge 
has pointed out, very exceptional. and the interest of the petitioner 
very small. We think the sale made was authorized, and was made 
in conformity with law. The question was fully discussed, and we 
hâve fully considered it, notwithstanding the fact that no pétition to 
revise the order of May 29th was ever filed. 

The order is affirmed. 



WESTINGHOUSE v. CARLTON. 
(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 104. 

L Masteb and Servant (§ 3*) — Contract of Ejiployment — Consideeatiow. 

Wliere défendant orally agreed that, if plaintlff would enter the eni- 
ploy of a corporation of which défendant wa.s président, plaintiff should 
receive from the corporation $12,000 a year, and in addition 200 shares 
of the stock of the company from défendant at the end of each year's 
service, the contract was not nudum pactum as to the plalntlff's right 
to stock after the flrst year. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 3, 3 ; 
Dec. Dig. § 3.*] 

2. Pleading (§ 430*) — Variance — Waiver of Objections. 

FlaiutifiE having orally agreed to enter the employaient of an electric 
Company at a salary of $12,000 per year and a bonus of 200 shares of 
the corporatlon's stock from défendant, défendant wrote plaintiff a let- 
ter so stating the arrangement as to provide that plaintiff should re- 
ceive 200 shares of the stock at the end of each year's service. Plaintiff, 
in reply, called defendant's attention to the différence, and stated that he 
did not désire to aceept defendant's letter beyond the oral arrangement, 
unless défendant was quite satisfled to hâve hlm do so, to which dff- 
fendant replied that bis letter was in accordance with his understanfl 
ing of the matter, and trusted that it was satisfactory to plaintiff, te 

•ror other cases see samb topic & § numbkb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
202 F.— 9 
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which plaiiitiff dld iiot reply, but entered the eniployment and received 
stock In accordance with the substituted arrangement for the years 1905 
and 1906. Held that, even if the correspondence made a new contract, 
différent from that alieged, the letters having been Introdueed in évidence 
without objection, plaintiff was entitled to recover accordlng to the proof 
made by them, since, in case an objection had been made, he could hâve 
arnended the complaint to conform to the proof. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1438-1441; 
Dec Dlg. § 430.*] 

3. Mastek and Servant (§ 73*) — Conteact of Employmbnt — Disloyalty. 

Défendant induced plaintiff to enter the eniploy of a corporation at a 
salary of $12,000 a year, to be paid by the corporation, and 200 shares 
of stock, to be delivered to plaintiff each year by défendant. The con- 
tract was complied with and stock delivered for the years 1905 and 1906 ; 
but, on request for the stock for the year 1907, défendant wrote plaintiff, 
merely asking for more tlnie in which to make dellvery, but maklng no 
objection that plaintiff had been disloyal, though there had been différ- 
ences of opinion as to management. Held. that it was plaintiff's duty to 
dlfCer from défendant with référence to the corporation's management, 
if plaintiff honestly disagreed with défendant in respect thereto, and that 
plaintiff by reason of such différence was not ehargeable with disloyalty, 
so as to deprive hlm of his right to the stock for the year 1907. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig, §§ 
90-102 ; Dec. Dlg. § 73.*] 

In Error to the District Court of the United States for the Southern 
District of New York; Charles M. Hough, Judge. 

Action by Newcomb Carlton against George Westinghouse. Judg- 
ment for plaintifï, and défendant brings error. Affirmed. 

Louis Marshall, of New York City, for plaintifif in error. 
Rush Taggart, of New York City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. Carlton, the plaintifï below (défendant in 
error), sued Westinghouse to recover damages for his failure to de- 
liver to the plaintiff 200 shares of assenting stock of the Westing- 
house Electric & Manufacturing Company in the year 1907, and 200 
shares in the year 1908 in accordance with a contract made between 
the parties in November, 1904. The answer denied that the défend- 
ant ever became legally bound to deliver the said stock to the plain- 
tifï, and averred that the defendant's undertaking was to give, with- 
out any considération moving to him theref or, such stock to the plain- 
tifï at the end of each year of his service with the company upon the 
understanding that the plaintiff would at ail times remain loyal to 
the défendant. 

The plaintifï testified that the défendant, being président of the 
Westinghouse Company, asked him to go into the company's service 
as a vice président at a salary of $12,000 a year and that he individ- 
ually would give him in addition to his salary from the company 
200 shares of the stock in question at the end of the year's service. 
To this the plaintifï agreed, and November 29, 1904, he was ap- 
pointed vice président of the company at a salary of $12,000 per an- 

•For other cases see Bame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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num by formai resolution of the board of directors. September 15, 
1905 he wrote to the défendant as follows : 

"111 Broadway, New York. September 15, 1905. 
"Dear Mr. Westiiighouse: ïou were to send me a letter regarding the 200 
shares of Electric Company stock which lias probably escaped your attention 
in the pressure of other things. I would be glad to hâve it at your couven- 
ience. 

"EespectfuUy, Neweomb Garlton." 

Thereupon the following correspondance ensiied : 

"Plttsburgh, Pa., September 10, 1905. 
"Neweomb Carlton, Esq., 111 Broadway, New York — Dear Mr. Carlton: 
This is to confirm our understandiuj^ arrlved at when you entered the service 
of the Westinghouse Electric & Mfg. Co., as vice président, luunely, that you 
are to receive 200 sliares of the assentlng stock of the company either from 
the Securlty Investnient Company or froni me at tlie end of each year's serv- 
ice. I regret exceedingly that great press of niatters has preventod my vi-rlt- 
ing this letter at an earlier date. 

"Very truly yours, Geo. Westinghouse." 

"120 Broadway, New York, 18 September, 1905. 
"Dear Mr. Westinghouse; Your letter of the Ifith about the stock reall.v 
goes further than m,v understanding of our conversation last November. At 
that time you said, according to my recollection, that I was to hâve 200 
sliares of Electric Company stock for the year's services. You did not, liow- 
ever, promise me the stock for each year of my service, and I therefore do 
not désire to accept your letter beyoud tlie arrangement as I recall it, uuless 
you are. in view of this exj)lanation, ijuite satisfied to hâve me do so. 

"EespectfuUy, Neweomb Carlton." 

"l'ittsliurgh, Pa., September ].9, 1905. 
"Neweomb Carlton. Esq., 111 Broadway. New York— Dear Mr. Carlton: 
In answer to your letter of the 18th, replying to my letter of the IGth, about 
the stock, would say that my letter is in accord wlth my understanding of 
the matter, and I trust it will be entirely satisfactory to you. 

"ïruly yours, Geo. ^Vestlugl^ouse." 

"111 Broadway, New York, 17 October. 

"Dear Mr. Westinghoase: ïhe several matters in my charge are in shape 
to turn over to olhers and there is nothing to prevent my sailing on the 20th. 
I understand that I am to go to iingland as a vice président of the American 
Company, and as such without authority, untll such a time as you make me 
an oÎRcer of the Britlsh Company, when uiy authority is to be liroad and full. 
Should Jlr. Buchanan for any reason wisU to retain his position as executive 
oflicer of the British Company, I would still expect to succecd bim at the ex- 
piration of his terni of office, which I understand is January Ist. My com- 
pensation to be my présent salary and stock conjpensation, plus at least £1,50') 
from the Briti.sli Com'pany. The latter suni, however, to Ite paid after I 
hâve been placed in charge of the British Company. The usual traveling and 
other expenses to be borne by the American or British Comiiany. 

"Yours i-espectfuUy, Ke\\-comb Carlton. 

"George Westinghouse, Esq., New York." 

The défendant deHvered 200 shares of the said stock to the plain- 
tiff for the years 1905 and 1906. In 1907, when called upon for it 
by the plaintiff, he did not deny his liability; but on Decethber 3d, 
after the employment for 1907 had terminated, asked for further time. 
Subsequently, considering himself to hâve been ill-used by the plain- 
tiff, he refused to deliver to him the stock for that year, or for the 
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year 1908, at the end of which the plaintiff resigned his office as vice 
président of the company. 

[1] The trial judge quite properly denied the defendant's request 
to charge that the defendant's engagement, except for the year 1905, 
was a case of nudum pactum. If the oral contract of November, 
1904, alone is to be considered, the plaintifï's entry into the employ- 
ment of the Westinghouse Company was admittedly considération for 
the defendant's undertaking to give him 200 shares of stock for that 
year. 

[2] The défendant, however, contends that the correspondence, 
if given any efïect, made a new contract as to subséquent years, which 
was not sued upon. We do not think it made a new contract. It 
shows that the parties had différent understandings of the oral con- 
tract made in November, 1904. When the plaintiff, against his own 
interest and with perfect frankness, suggested in his letter of Sep- 
tember 18th to the défendant that the defendant's letter of September 
16th admitted a larger obligation under that contract than the plain- 
tiff thought had been assumed, and that he would not be willing to 
accept it unless the défendant were entirely satisfied, in view of his 
explanation, the défendant replied that his letter was in accordance 
with the undertaking he intended to assume, and if the plaintiff was 
satisfied with the engagement so stated he, the défendant, was sat- 
isfied. The correspondence, the plaintiff having accepted this view, 
fixes precisely the character and extent of the contract made in No- 
vember, 1904, about which the recollection of the parties differed, 
viz., that the 200 shares of stock were to be given the plaintiff for 
every year of his service. 

Even assuming that the correspondence did make a new contract, 
still we think the plaintiff was entitled to recover. The letters in 
question were admitted without objection, and, being admitted, were 
in the case for ail purposes. If they showed that the plaintiff was 
entitled to recover, though not under the contract stated in the com- 
plaint, the défendant should bave objected on the ground of variance 
iDctween the allegata et probata, so that an opportunity might hâve 
been afforded to amend the complaint. Not having donc so, we will 
treat the complaint as amended, so as to make its allégations conform 
to the proof. Railroad Co. v. Lindsay, 4 Wall. 650, 18 L. Ed. 328. 

[3] The further objection that the plaintiff forfeited any right to 
the stock for the years 1907 and 1908 because of disloyalty is hard 
to understand. He owed his loyalty to his employer, the Westing- 
house Company, and only such loyalty as was consistent with that, 
to the défendant. The trial judge held that as to 1907 the defendant's 
letter of December 3d, asking merely for time in which to deliver 
the stock, was an admission of liability, and he instructed the jury 
that the plaintiff was entitled to recover the value of those shares; 
but he left the question of loyalty in 1908 to them, and they found 
in the plaintiff's favor. There were différences of opinion between 
the plaintiff and défendant as to management. It was the plaintiff's 
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iluiy to (liffer vvith the défendant, if he honestly disagreed with him 
in refpect thereto. 

The judgment is affirnied. 



MKKCK V. TUKAT, C'ollwlor, etc. 
(Circuit f"iim-t of Aitpeals, Second Circuit. January 13, 1913.) 

No. 25. 

1. IjiTETiîJAi. IlKVEXUE (§ 38*) — War Revkntje Act— Stamp Tax — Chemicals 

VOLCM'AliY PaYMEKT. 

Wliei'e })]aiiitiff prior to bcing adviswl of a décision that a préparation 
liiunvn IIS Ichtiiyol was an nncoiiiiîoinided ohoiiiical not subjet-t to tlie \Yar 
reYeuiie sti!iii;i tax, purchnsed and aitixed stanips without protest or ob- 
jcesion. tlie payment was Yohuiiai'y, and he could not recover the value 
of .stainps, so used. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 
84; Dec. Dig. § 3S.*| 

2. IKTEKKAL Ri::vE?;uE (S 38*) — Stamp Tax — Voi,t:\taky Payment. 

PJanitifï uiiimifactiired and sold a médicinal préparation known as 
ichthyol, on which ])riu]- to Uecember 1, LSSJ.S, he liad paid a stamp tax 
undei- War Revenue Act .lune 13. 18i)8, e. 448, 30 Stat. 448 (U. S. Conip. 
St. 1001, !). 228(>) ; but on that date, ascertaining that it had been deter- 
mined tliat tlio substance ^Yas an uncomiioTinded cheniical and not taxable, 
he omitred to afiix stanips to containers of the préparation sold between 
that date and Deceinber 13. IS'!:'.». ïhis being discoverert. revenue officers 
insisted that the niaterial was taxable, and that plaintiff should pay a 
sum eauivalent to the face value of stanips which the governnient claimert 
should bave been aliixed, vvliich plaintiff subsequently did. II cW, that 
the payment was voluntaiy, and not under durCss, and therefore could 
not be recovered. 

IKd. Note. — For other cases, see Tuternal Revenue, Cent. Dig. §§ 83, 84; 
Dec. Dig. § 38.*| 

3. Internal Reve.m e (§ 38*) — Staîip Tax— Paymext Uxdeb Dx:kess — Pro- 

test. 

l'iaintilï put out a cheniical substance, known as iciithyol, on which 
the goveriiiiient insisted on the payment of a war revenue stamp tax, 
notwlths(andiiig it had been deterniined that the substance was un- 
coiupounded and not taxable. Plaintiff purchased stauips, which were 
later aflixed to containers, and, being conipelled to pay the tax on sales 
of the cheniical sent out without stamps, did so after filing a protest 
against the Imposition of the tax, past and future, on the groiind that 
It wa.s exeniiit from taxation as an uncompounded cheniical, and notitied 
the governnient that plaintiff at différent finies had affixed stanips, and 
was still aflixing the saine, to the articles under duress. Hcld, that sueh 
notice was a surticient protest to entitle plaintiff to recover the value of 
stamps affixed subséquent to the saine; the tax not having been actually 
paid untll the stamps were actuall.y aflixed to the containers. 

|Kd. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. § 38.*] 

In Error to the District Court of the United States for the South- 
ern District of New York ; Learned Hand, Judge. 

Action by George Merck, doing business as Merck & Co., against 
Charles H. Treat, as Collector, etc. A verdict was directed in favor 
of défendant, and plaintiff brings error. Reversed. 

•For other cases see same topie & % nu.«bee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The action was brouglit to recover sometlilng over $5,000 claliiied to hâve 
been lllegally eoUected as taxes upon certain médicinal préparations under the 
so-called War Revenue Act of June 13, 1898 (30 Stat. 448, c. 448 [U. S. Comp. 
St. 1901, p. 2286]). The elaim represents in part moneys expended for stamps 
afflxed to sald préparations and in part taxes denianded by the collector for 
préparations whlcli went into consuïnption unstainped. The act wliich iiu- 
posed thèse taxes on médicinal préparations eoiitalned in its twentieth sec- 
tion, this provlso : "No stanip tax shall be imposed upon any uncompounded 
médicinal drug or Chemical." 

Défendant concèdes that substaiitially ail the drugs which form the sub.ieet 
of the présent coutroversy were uncompounded drugs and not taxable under 
the act, but contends that the sunis for vs^hicli the notion Is brouglit were paid 
voluntarily and without protest, and therefore cannot be recovered back. 

A few Vi-eelcs after the passage of the act the Connuissioner of Internai Rev- 
enue published and plaintiff received a clrcular setting forth a sweeping con- 
struction of the law, broad enough to cover the ichtliyol and similar prépara- 
tions made by plaintifC and also aristol, euroi)lien, and other similar prépara- 
tions niade by other manufacturing druggists. Six weeks later the Connuis- 
sioner issued a second clrcular, August 29, 1898. wblch will be lierelnafter 
. roferred to, classifying ichtliyol anrt many otlier préparations as not withln 
the ternis of the proviso, announeiiig that they were "belug improperly put 
on the market as uncompounded chemlcals." 

The classification of the Commissionei' seems to hâve been promptly objected 
to. and certainly one manufacture, one Albert Stubbs, applled to the courts 
for a cousti-uction of the statute. On November 2. 1898. the case of U. S. v. 
Stubbs, 91 Fed. G08, was decided in the District (^lourt, Southern District of 
Xew York. It held that aristol, europhen, and other euumerated préparations 
which were the immédiate subjcct of that suit were "uncompounded" within 
tlie meanlng of the statute, and in so doing Indicated a method of distingulsh- 
ing between compounded and uneoujpounded préparations, which wlieu applled 
to plaintilï's ichtliyol and to niany other préparations brought them withln the 
proviso. The government never lirought the Stubbs Case up for revlew. 

The War Revenue Act was repealed June 30, 190]. 

Curie, Smith & Maxwell, of New York City (T. M. Lane, of 
New York City, of counsel), for plaintiff in error. 

A. S. Pratt, Asst. U. S. Atty., of New York City, for défendant in 
error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

E-ACOMBE, Circuit Judge (after stating the facts as above). [1] 
The claim of the plaintiff may be divided into three parts. The first 
of thèse is for stamps purchased and affixed from July 18, 1898, to 
November 30, 1898, on which latter date the plaintifï became advised 
of the décision of U. S. v. Stubbs and of the opinion filed therein. As 
to this claim the record does not disclose anything which could be 
taken as a protest or objection of any sort on the part of plaintiff'. 
For ail that appears, he bought stamps and afifîxed them voluntarily, 
waiting perhaps for the détermination of the Sttibbs Case before de- 
ciding whether or not he would enter upon any coutroversy with the 
government. For this part of his claim plaintiff cannot recover. 

I 2 I The second part of the claim covers a period from December 
1, 1898, to December 13, 1899. As soon as he learned what was de- 
cided in U. S. V. Stubbs, plaintiff", being satistîed that certain of his 
préparations, ichtliyol and others were "uncompounded" within the 
rule of that décision, ceased to afiSx stamps to the containers of those 
préparations, oft'ered them for sale, and marketed them vmstamped. 
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After a few months the revenue agent, finding out this fact, took the 
matter up with plaintiff, required him to furnish samples, and a state- 
ment of ail ichthyol, ichthyol sodium, and ichthalbin which he had 
so!d and removed from his premises without affixing stamps. A state- 
ment covering thèse items down to December 13, 1899, was furnished, 
and the revenue officer insisted that plaintiff should pay a sum équiv- 
alent to the face value of the stamps which the government contended 
should hâve been affixed. This sum plaintiff paid, and part of that 
sum is included in this section. The défendant concèdes that this 
payment was made under a sufficient written protest; but the record 
does not show any duress of goods. The claim thus paid was con- 
cerned only with goods, which had been marketed, which were no 
longer in plaintiff's possession, and which the government, therefore, 
could not hâve taken from him. For this part of the claim there can 
be no recovery. The payment, although made under protest, seems 
to hâve been voluntary. 

[3] As soon as plaintiff was advised that the government, despite 
the Stubbs décision, was insisting that stamps should be affixed to 
his ichthyol and to the other two préparations above-named, he began 
again to affix the stamps, and continued so to do until the act was 
repealed. The third part of the présent claim is for the price of the 
stamps thus affixed. The two questions presented are: Were thèse 
payments made under protest? Were they made voluntarily or un- 
der duress? 

Plaintiff marketed many other préparations upon which, concededly, 
stamps were to be and were affixed. When he bought $1,000 worth 
of stamps, it could not be definitely known upon what containers they 
were to be affixed, therefore his payment for war tax was made, not 
when he bought a lot of stamps, but when lie affixed a stamp to a 
container. Until that was donc he had not parted with his money, 
because the revenue office was prepared at any time, upon proper ex- 
planation, to repurchase unused stamps. 

When payment was made for the unpaid taxes which constitute 
the second part of the présent claim, the plaintiff delivered to the 
collector a written protest against being required to pay tax on ich- 
thyol, ichthyol sodium, and ichthalbin, on the express ground that 
they were not subject to the stamp tax imposed by section 20 and 
Schedule B of the act of June 13, 1898, but that each of them was 
exempted as an uncompounded chemical as provided in said section 
20. This protest concludes as follows: 

"And we further protest against the imposition of said tax on the said ar- 
ticles past and future, and respectively give notice that we hâve at différent 
times affixed internai revenue stamps and are now affixing such stamps to the 
said articles under duress." 

It seems to us that this protest was, under ail the circumstances, 
sufficient to cover the stamps affixed during this third period. The 
case is clearly distinguishable from the two mainly relied upon by 
the government. In Cheseborough v. U. S., 192 U. S. 253, 24 Sup. 
Ct. 262, 48 L. Ed. 432, no intimation of any sort, oral, written, or 
by action, was given, until ly^ years after payment, that the payinent 
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was not made with entire acquiescence in the claim of tlie government 
that the stamps vvere rightly to be afftxed. In U. S. v. New York & 
Cuba Mail S. S. Co., 200 U. S. 488, 26 Sup. Ct. 327, 50 L. Ed. 569, 
there was a like failure to give any intimation that the payment was 
objected to for any reason. 

In the case at bar, however, there could be no possible doubt as to 
plaintiff's position. After the décision of the Stubbs Case, believing 
that his préparations (ichthyol and the other two) were covered by 
that décision, being uncompounded préparations, he ceased putting 
stamps on their containers. He did so openly, notoriously, to the 
knowledge of défendant, whose inspectors reported that plaintiff was 
selling ichthyol, etc., without stamps. Thereupon he was called to 
account; the government contending that the Stubbs Case covered 
only the préparations named in it, apparently ignoring its underlying 
décision. After examining his samples, it persisted in the assertion 
ihat they were "compounded," although it now concèdes that this was 
a mistake, and that the préparations were really "uncompounded."' 
Upon being thus called upon to put stamps on thèse three prépara- 
tions, plaintiff did not abandon his position. Fearing prosecution, he 
paid, but paid under a protest which in no uncertain terms indicated, 
as to thèse three préparations, that he did not abandon his contention, 
but protested that he was under no légal obligation to affix stamps to 
thèse articles, and that ail he might thereafter affix thereto would be 
affixed only because he was a helpless individual, and the taxing power 
a sovereign, not accepting the décisions of its own court, and threaten- 
ing to seize his goods. 

It seems unreasonable to require a répétition of this protest every 
time a stamp was aflixed to a container. It is suggested that renewed 
protests would hâve enabled the government "to préserve évidence." 
This proposition seems somewhat Imaginative. The government knew 
the simple issue presented : 

"Is Ichthyol (and are the othei's) uncompounûcd under section 20?" 

It knew the plaintiff insisted that they were uncompounded. It 
knew precisely what the préparations were. It had been furnished 
with ail the samples it asked for in quantity sufficient to enable its 
chemists to qualify themselves to testify. We can think of no further 
évidence, and none is suggested in record or brief, material to this is- 
sue, and which the government might hâve preserved, if it had been 
advised each day that plaintiff affixed stamps to containers of thèse 
préparations — many times a month it might be — that plaintiff had 
not abandoned his contention that ichthyol and the other two were un- 
compounded préparations. 

We think, too, that the several payments made, by the affixing of 
the stamps on and subséquent to December 13, 1899, were made un- 
der duress. On August 29, 1898, the Commissioner of Internai Rev- 
enue issued a circular. It states that there are a number of médicinal 
chemical compound préparations which are being put on the market 
as uncompounded and unstamped ; that "among thèse are antipyrine, 
ichthyol, and others"; that in regard to thèse there "seems to be a 
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disposition amoiig cheinists to put them on the market unstamped, not- 
withstanding their claim to exemption from stamp duty as uncom- 
pounded chemicals has been disallowed by this office" ; that this ac- 
tion of the chemists threatens the integrity of the whole tax System 
under Schedule B, and "calls for the serious attention of the entire 
service." Then follows: 

"î désire tliis examiiiation of the stocks of dealers to be made in no per- 
funetory maniier, but thorougUly and zealously and with a view to prevent 
the évasion of the tax and the iJlegal sale of unstamped articles. Ail articles 
liable to tax under the terms of Circular 501 ichieh arc found unstamped must 
he seizcd," etc. "A ]>rompt and vigorous eonipliance with this circular is ex- 
pected and will be re<]uired of every collector and revenue a.sent, and in addi- 
tion to the spécial reports of seizures as they are made," a gênerai report 
will be demanded. 

This circular was no idie threat. Stubbs' aristol, europhen, etc., 
were actually seized, being offered for sale without being stamped. 91 
Fed. 608, 610. By this circular. by its subséquent conduct, by the 
correspondence of the collector with plaintiff, he was plainly informed 
that the government was concerned to compel him to affix the stamps. 
If he did not stamp bis ichthyol (and the other two), he stood in im- 
minent péril of having revenue agents appear any day on his premises 
and seize his goods. Practically, perhaps, since dealers were many 
and revenue agents were few, plaintiff might hâve gone on for some 
time getting rid of unstamped goods ; but he might equally well an- 
ticipate that, if he sold a lot one day to some one, the very next day 
would witness a raid upon his premises. 

This seems to make out a case of payment vtnder duress. Surely 
it cannot be that a dealer situated as he was must wait for an actual 
seizure of each lot of goods before he can attach the stamps thereto 
and maintain a claim to recover the money illegally required of him. 
Moreover, no reputable citizen would be willing to expose himself 
to public obloquy, by having his warehouse raided each week, because 
of his continued failure to pay a tax iraposed for the support of his 
country at war with a foreign power. 

We are of the opinion that the protest covers only ichthyol, ichthyol 
sodium, and ichthalbin. There can be no recovery for any other 
préparations. 

The judgment is reversed. 



In re KINNEY. 

(Circuit Court of Appeals, First Circuit. January 22, 1013.) 

No. OSl. 

Courts (§ 3-14*) — Fédéral Courts — Rules — For:ms of Process. 

The form of orijiinal writs in the fédéral courts in the District of 
Massachusetts, fixed by Act Sept. 29, 17!>0, c. 21, § 2, 1 Stat. 9.3, and made 
returnable ou the first day of some term fixed by statute in accordance 
with the then practice in the courts of the state of Massachusetts, re- 
mains, notwitbstanding a subséquent statute of Massachusetts modifying 

•For otber cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the form of wiits ; and, as the statutory retuni day of writs is tlie flrst 
day of some terin appointed by statute, the District Court may refuse 
to direct tlie Issuauce of a writ returnable at anotlier day. 

[Kd. Note. — For otlier cases, see Courts, Cent. Dig. § 917; Dec. Dig. i 
344.* 

Confornilty of practice in ooniiuon-law actions to tliat of state court, 
see notes to O'Conuell v. Heed, 5 C. C. A. 594 ; Nederland Life 1ns. Co. 
V. Gall, 27 C. C. A. ,'?92.] 

Pétition by Robert D. Kinney for a writ of mandanius to the judge 
of the United State.s District Court for the district of Massachusetts. 
Dismissed. 

Robert D. Kinney, of Philadelphia, Pa., pro se. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a pétition for writ of mandamus 
to the judge of the United States District Court for the district of 
Massachusetts. The pétition was filed, an order to show cause is- 
sued, and an answer was returned. For sufficient reasons we accepted 
from the petitioner a typewritten copy of the record. We iînd the 
record more vokiminous than we expected. The petitioner has been 
so thoughtful as to préface it with an index, but apparently there are 
some errors in the paging, so that we are not sure that we may not 
hâve overlooked some propositions, because it is impossible to be en- 
tirely certain with référence thereto without reading the entire type- 
written copy, whicli is not practicable with our other engagements 
as judges of the Circuit Court of Appeals. 

The main ground for complaint is that the petitioner offered to the 
judge of the District Court a formai request that either the court or 
judge should direct the clerk to issue what is called a "writ of sum- 
mons in contract," and also a writ which might perhaps hâve been 
framed as a judicial writ, but which was in fact framed as an original 
writ and described as a "scire facias sur judgment." The frame of 
thèse writs was presented to the court or judge, with a request that 
the clerk be directed to issue and seal them. This request was re- 
fused. Both were on their face dated the 28th day of February, 1912, 
and made returnable "before our justices of our District Court next 
to be holden at Boston, within and for our district of Massachusetts, 
on the first Monday of April next." The only statutory terms, how- 
ever, of the District Court for the Massachusetts district are opened 
on the third Tuesday of March, the second Tucsday of May, the 
fourth Tuesday of June, the second Tuesday of September, the first 
Tuesday of December and the second Tuesday of December, and there 
is no statutory term opening on the first Monday of April, 1912. Con- 
sequently the judge of the District Court refused to issue the order 
requested, among other reasons because the proposed writs "were not 
made returnable at the proper return day." It is not necessary for us 
to examine the reasons given by the judge of the District Court be- 
yond this, because this was a sufficient reason for his refusai. 

•For other cases see same topic & § nuiibkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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For the présent purposes a sufficient statement by the petitioner of 
his case is as follows: 

"This application is by motion on pétition and pleadings filed for judgment 
and order that peremptory uiaudamus issue conimanding the respondent, as 
judge of tlie District Court for the district of Massachusetts, to instruct the 
clerk of his court to issue, on petitioner's application, the process of summons 
in an action of contract, and aiso a writ of scire facias, the clerk, under re- 
spondent's direction, having refused to issue such process on petitioner's ap- 
plication therefor. 

"The desired process is based on a judgment that was rendered in the 
late Circuit Court of that district upwards of one year prior to petitioner's 
application heretofore made for it, but the docket entries and minutes and 
record of vvhich judgment, and the proceedings leading up to it, the clerk of 
court has neglected to make up. The petitioner aiso prays that the respond- 
ent be comnianded to direct the clerk of court to make up such record nunc 
pro tune from the papers filed by the marshal and plaintiflf in the course of 
his prosecution of the action in which judgment was rendered." 

The substantial difficulty seems to be that the petitioner has con- 
fused the practice in the various districts of Pennsylvania, or in some 
other districts, with the practice as to the return of original vvrits in 
the district of Massachusetts. From the beginning, ail original writs 
in the district of Massachusetts hâve been made returnable on the 
first day of some term fixed by statute, and are required to bear teste 
some days suiîfîciently in advance of such return days to afford op- 
portunities for service, in accordance with law, on the parties against 
whom they are issued. The practice has never been changed since 
the organization of the fédéral courts in this circuit. 

The rule is shown in Howe's Practice, at pages 98, 99, 130, 131, as 
published in 1834 from the lectures of Judge Howe, delivered at his 
law school at Northampton. That gives the settled practice to the 
effect that ail original writs from the superior courts of judicature 
"should be made returnable at the next succeeding term of the court, 
if issued a sufficient number of days before its sitting, to allow légal 
service to be made, otherwise at the next following term," that service 
on individuals must be made 14 days at least before the day of the 
sitting of the court to which returnable, and that regularly each writ 
should specify the day of the week and the week of the month when 
the court is to be holden. Although, of course, errors in thèse détails 
as to the week and the day of the week were always amendable, yet 
the façt that they are primarily required shows how spécifie and per- 
emptory the law is in requiring writs to be made returnable on the 
first day of some term of the court to be held in accordance with 
the statute. 

The resuit of this practice is in accordance with the statutes of 
Massachusetts as they existed at the time of the organization of the 
fédéral courts. The act of October 30, 1784 (chapter 28), gave in full 
the forms of the various original writs strictly in accordance with 
what was said by Judge Howe, containing the words "next to be hold- 
en," with blanks which, when filled, specified, not only the day of 
the week, but the week when the term to which the writ was returnable 
was to commence, although not precisely Verbatim in that form. With 
some provisions authorizing the court to modify the forms of writs, 
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this fixed retuni day remained the law of Massachusetts until, as vve 
understand, 1885, when the Législature introduced a modification in 
référence thereto, nraking the first Monday of every calendar month a 
return day. 

On the other hand, according to section 2 of the act of Septeniber 
29, 1789 (1 Stat. 93, c. 21), forms of writs in the matter \ve are dis- 
cussing, in the Circuit and District Courts, in suits at law, were fixed 
to be the same in cach state, respectively, as then "used or allowed" in 
the Suprême Courts of the same state. There is no statute of the 
United States which changed this provision of law, except that section 
7 of the act of March 2, 1793 (1 Stat. 335, c. 22), authorized the courts 
to make rules and orders directing the returning of writs and pro- 
cesses. This is now found in section 918 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 685). It is true that section 5 of the act of 
Tune 1, 1872 (17 Stat. 197, c. 255), now found in section 914 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 684), directed "that the prac- 
tice, pleadings and forms and modes of proceeding in civil cases" 
should conform to the existing practice of the state within which each 
court is situated. Yet, as decided in Boston & Maine Railroad v. 
Gokey, 210 U. S. 155, 28 Sup. Ct. 657, 52 L. Ed. 1002, the question we 
hâve hère is governed by the law found in section 918 of the Revised 
Statutes, and is not controlled by section 914; so that in that particu- 
lar case it was directly decided that the practice of the Circuit Court 
for the district of Vermont in référence to the form of writs, was 
determined by an old rule of that court, and was not afïected by the 
act of 1872, as found in section 914 of the Revised Statutes. This is 
precisely the proposition we bave hère. 

The forms of original writs of the fédéral courts iti the district of 
Massachusetts, as fixed by the law of 1789 which we hâve cited, hâve 
never been changed by any rule in that district. On the other hand, 
the practice has been so uni form on the old methods as tô obviate the 
suggestion of any change or intended change in the Massachusetts dis- 
trict in that respect. In fact, the rules of the Circuit Court, now the 
rules of the District Court, for the district of Massachusetts, are fram- 
ed upon the theory that the return day of the writ is the first day of 
some term appointed by statute. An original writ returnable at any 
other day would be entirely eut of adjustment with those rules ; as, for 
example, rule 7, par. 2, provides that "ail actions by writ shall be enter- 
ed within the first two days of the return term, and not afterwards," 
unless by agreement or spécial order ; and rule 8 directs that "ail pleas 
and motions in abatement or to the jurisdiction" shall be filed "within 
two days after the return day of the writ." A more crucial example 
is found in paragraph 3 of rule 9, which specifically is framed under 
section 918 of the Revised Statutes, and gives express directions about 
"forms of exécutions and other final process," with no référence to 
original writs, thus, by the rule of interprétation by implication, mak- 
ing clear that any suggestion of changing the form of original writs 
is excluded. In varions other ways the rules adjust themselves to the 
ancient, and what may be called the historié, practice with référence to 
return days of original writs; but it is plainly not necessary to go 
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further in that direction. Consequently, it follows beyond question 
that, in the framing of original writs with référence to return days, 
the return day must be on the opening day of some term of the Dis- 
trict Court fixed by statute, and that the order of the District Court, 
or of the judge thereof, which we are asked to reverse, was correct. 

Apparently the petitioner has confused the présent practice of the 
State courts of Massachusetts with the historié practice of the fédéral 
courts in the district of Massachusetts, and has assumed by a misun- 
derstanding that the rules governing thèse questions in the varions 
districts of Pennsylvania, and elsewhere, extend to this dist'-ict. The 
pétition asks us to require the District Court to direct its clerk with 
référence to making up certain records; but, in view of our conclu- 
sions on the main point, we find it unnecessary to pursue the niatter 
further, in accordance with the rules just laid down by us in Re Welch 
Co.. Petitioner, 201 Fed. 519, January 6, 1913. 

The pétition is dismissed, with costs for the respondent. 



^^LES V. LUDLOW VALVE MFG. CO. 
(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 103. 

COEPORATIONS (§ 156*)— PROFITS — RiOHTS OF COMMON AND TrEFERRED STOCK- 
HOLDEES. 

Preferred stocliholders of a corporation, where tlie certiflcate of incoi>- 
poration provides, as permltted by ttie law of tlie state, that the preferred 
stock should "recelve interest or divldends of 8 per cent, per annum and 
be preferred as to capital as well as to divldends." who hâve for years 
recelved their divldends, hâve no Interest in surplus profits which hâve 
been allowed to aceumulate during such years ; but such earnings belong 
to the common stocliholders, and may be dlstrlbuted amoug them as cash 
divldends, or in the form of stocli divldends. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 5S1-583, 
593-603; Dec. Dig. § 156.*J 

Ward, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the South- 
ern District of New York ; Charles M. Hough, Judge. 

Action at law by William W. Niles, as administrator of Isabel 
W. Niles, deceased, against the Ludlow Valve Manufacturing 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

For opinion below, see 196 Fed. 994. 

Niles & Johnson, of New York City (Hartwell Cabell, William W. 
Niles, and John J. Cunneen, ail of New York City, of counsel), for 
plaintiff in error. 

Samuel Untermyer, Louis Marshall, and Abraham Benedict, ail 
of New York City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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COXE, Circuit Judge. At a meeting of the board of directors 
of the défendant corporation held February 3, 1911, the following 
resolution was duly ratified : 

"Further resolved that the directors of the company be, and they hereby 
are, authorlzed, in their discrétion, to distribute said increased stoclî (amouut- 
ing to 3,000 shares of gênerai stock of the company) by way of dividend or 
otherwlse, as they niay détermine, to the holders of the issued and outstand- 
Ing shares of gênerai stock of the company In the proi)ortion of their holdings 
of said gênerai stock as of such date as may be fixed by the board of directors 
of the company." 

This resolution had previously been passed at a spécial meeting- 
of stockholders by an affirmative vote of 2,989 shares of common 
stock and 3,401 shares of preferred stock. The plaintiff, v^dio, as 
administrator, represents 100 shares of preferred stock, insists that 
he is entitled to share in this division of the accumulated surplus. 
The original capitalization of the défendant company was $700,000 
divided into 4,000 shares of cumulative preferred stock, which re- 
ceived annual dividends of 8 per cent, and was "preferred as to cap- 
ital as well as dividends," and 3,000 shares of common stock, par 
value of $100 each. 

The sole question to be determined is whether a preferred stock- 
holder of the défendant is entitled to share in the stock dividend de- 
clared as aforesaid. The New Jersey law at the date of the incor- 
poration of the défendant provides that preferred stockholders are 
entitled to a fixed yearly dividend not exceeding 8 per cent., which 
is to be paid before any dividend can be declared on the common 
(or gênerai) stock. It also provides that the preferred stockholders 
shall in no event be personally liable for the debts of the corpora- 
tion. In short, the preferred stockholders are a privileged class, 
receiving a fixed and certain rate of interest without incurring any 
persoiial liability for the debts of the corporation. Their légal 
status approaches nearer to that of bondholders than of common 
stockholders. 

Dividends hâve been paid by the défendant for 20 years and in 
almost every instance the dividend on the common stock has been 
larger than on the preferred. Never has there been any formai 
protest or objection by the preferred stockholders, including the 
plaintifï and his intestate. The preferred stockholders had the vot- 
ing power and could hâve elected a board of directors and officers 
wholly in their interests had they so desired. During nine years, 
from 1891 to 1910 the company paid 15 per cent, to its common 
stockholders during five years and 10 per cent, during three years, 
without objection from the preferred stockholders. This fact 
while it may not operate as an estopjjel, is persuasive évidence as 
to their understanding of the reciprocal rights of the two classes of 
stockholders. 

Judge Hough correctly states the issue wlien he says that the 
question turns upon who owned the $500,000 accumulated by the 
défendant prior to the time the stock dividend was declared. If 
the common stockholders were entitled to hâve the amount dis- 
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tributed to them as cash, they were clearly entitled to certificates 
of stock representing that cash. It seems évident that as thèse 
profits arose from year to year, the board of directors might prop- 
erly hâve divided them annually, as dividends, among the common 
stockholders. We think they might legally hâve done this, and, if 
so, it is not easy to understand how the common stockholders lost 
thèse rights because the board reserved the division until the sur- 
plus had reached the sum of $500,000. The fund, large or small, 
belonged to the common stockholders and whether they received 
cash, or certificates which represented cash, is immaterial. Thèse 
stockholders hâve the burden of administration upon them; if the 
corporation is unsuccessful, the loss falls upon them ; if successful 
they receive the benefits. We think that when the preferred stock- 
holders receive the large interest of 8 per cent, provided for in the 
certificate they receive ail to which they are entitled from the in- 
come of the corporation. It seems évident that the rights of the 
respective stockholders must be measured by the certificate of in- 
corporation and the law of New Jersey in force when the défend- 
ant was organized. By this certificate the preferred stockholders 
were entitled to a dividend of 8 per cent, whether the common 
stockholders received any dividend or not, and they are preferred 
as to capital as well as interest. Upon what principle of law or 
equity should they be permitted to share in surplus earned by the 
corporation when they are exempted from bearing any of the loss 
incurred? Before a dollar can be paid as a dividend to the com- 
mon stockholder the entire 8 per cent, must be paid to the prefer- 
red stockholders. In addition to thèse advantages, it is now as- 
aerted that though they bear no share of the burden when the busi- 
ness is unsuccessful, they should share equally with the common 
stockholders when it is prospérons. We venture to think that very 
little of the common stock would hâve been subscribed, if it had 
been stated at the time that such were the conditions which sur- 
rounded it. The common stockholders bear substantially ail the 
losses of adversity and are entitled to the gains of prosperity. A 
contract that they should assume ail the risk with no correspond- 
ing advantage should be clearly established. We find nothing in 
the law or the certificate or in the past action of the défendant to 
indicate that any one connected with the business supposed that 
the preferred stockholders were to share equally with common 
stockholders in the division of surplus earnings. If the plaintifif's 
contention be correct, why should not the preferred stockholders 
share ratably with the common stockholders in ail the surplus ap- 
plicable for dividends? The absolute unfairness of such a division 
is at once recognized, and, to meet the suggestion, plaintifif argues 
that only the surplus after the common stock had been paid its 8 
per cent, dividend should be thus divided. But there is nothing to 
sustain such contention. Where can be found any agreement to 
pay the common stockholders an 8 per cent, dividend at any time 
or under any conditions? Once admit that the preferred stock- 
holder is entitled to share in the surplus after his preferred divi- 
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dend îs paid, and it follows as an inévitable conclusion tliat lie 
shares on equal terms with the common stockholder. 

We think the preferred stockholders are entitled to receive a 
dividend of 8 per cent, per annum and nothing more. The judg- 
ment is affirmed with costs. 

WARD, Circuit Judge (dissenting). The gênerai principle is 
that al] stockholders share equally in net profits, except as their re- 
lations are altered by statute or contract. If a préférence is given 
to one class of stockholders over the rest, it should be construed 
consistently with this gênerai principle as far as possible. For 
instance, if the preferred stockholders are given the right to receive 
a dividend of a fixed amount before the common stockholders get 
anything, the latter should next receive an equal amount, and then 
the surplus, if any, be equally divided between the preferred and 
common stockholders. Where the privilège is intended to be re- 
strictive, the intention should be expressed as by saying that the 
preferred stockholders are to be paid a certain dividend before the 
common stockholders get anything and are to receive nothing 
more. In this case the certificate of the company provided that the 
preferred stockholders should be paid an annual cumulative divi- 
dend of 8 per cent, before the common stockholders received any- 
thing. There were no words of restriction. Therefore I think they 
were entitled to receive their proportion of the stock dividend in 
question. It is true that dividends had for many years been declar- 
ed and paid as if the privilège to the preferred stockholders were 
restrictive, the question never having been raised, but I think this 
does not préjudice the rights of the preferred stockholder who now 
for the first time raises the question. 



KTRKPATRICK v. McBRIDE. y 
(Circuit Court of Appeals, Ifourth Cli-cuit. November 22, 1912.) 

No. 1,10G. 

1. Equity (§ ,So9*) — A^swER AS Evidence — Respoksiveness. 

Undei- e(iulty rule 41 (20 Sun. Ct. xxx), wliere auswer uiirter o.atli Is 
not vvaiveU by the bill. respousive averiuents in an answer under oath are 
évidence for the défendant, and the application of the rule is not af- 
fected by a state statute exeluding testimony of a party as to Personal 
transactions with a pcrsou deceased, etc., but a-(-erments of the answer 
which are not resjionsive, or which tend to establish a défense by way 
of avoidance, are not évidence for the défendant. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ eS5-69C, 703- 
705, 710, 714; Dec. Dig. § 339.*] 

2. EXECUTOES AND ADMINISTRATOKS (§ 134*) — ESTATE — LliASEIIOLDS. 

A lease for a term of years not shown to liave run to the helrs and 
assigna of the lessee does not inure to the beuelit of his heirs or devisees 
on his death. 

[Ed. Note. — For other cases, see Executors and Adnilnistrators, Cent. 
Dlg. § S50; Dec. Dig. § 1.34. «•] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t For opinion on rehearing. see 203 Fed. 449. 
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3. Equitt (§ 345*) — Answer as Evidence— Proof to Oveecome. 

Tlie evitleiice in behalf of a défendant afforded by the averments of a 
sworn answer, required by, and responsive to, the allégations of tlie Mil, 
may be overoonie by facts and circunistanees alone without the testi- 
mony of a witness. 

|Ed. >"ote.— For otlier cases, see Equity, Cent. Dig. §§ 715-724; Dec. 
I>ig. § 345.*] 

4. IvANDLORD AND TENANT (§ 18*) EVIDENCE AS TO RELATION AND TeRMS OF 

TENANCY — SUFFICIENCT. 

Evidence considered, and held to entirely négative the claims of a 
tenant as to the terms «f the tenancy and the property included therein 
as against the devisee of the landlord. 

[Ed. Note. — l'or other cases, see Landlord and Tenant, Cent. Dig. §1 
45-48 ; Dec. Dig. § 18.*] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling; Alston G. Dayton, Judge. 

Suit in equity by Harriet Elizabeth McBride against Emma Jane 
Kirkpatrick. Decree for complainant, and défendant appeals. Af- 
firmed. 

This is an appeal froni a decree entered in the District Court of the United 
States for the Northern District of West Virginia. The suit was instituted 
by Harriet Elizabeth McBride in her own right and as executrix of the will 
of lier husband, Leaiider McBride, deceased, against Emma Jane KirUpatrlck 
l'or an accounting of ail financial dealings between Leander McBride and 
Emma Jane Kirkpatrick and for delivery to the said Harriet Elizabeth 
McBride. as executrix of the last will and testament of Leander McBride, and 
as the sole devisee under said will, of ail property, real, Personal, and mixed, 
in the possession of Emma Jane Kirkpatrick, .situate at Brookside, in tlie 
county of Preston, in the state of West Virginia. 

Tt appears from the testimony that prior to 1900 Leander McBride, husband 
and testator of the appellee in this cause, a résident of the city of Cleveland, 
and the state of Ohio, was engaged in the Wholesale dry goods business under 
the flrm name of Root & McBride Company, of which he was président; that 
at that time he purchased a 4-acre tract of land situate in the county of Pres- 
ton, W. Va., on whieh is situated a cottage known as "Gaymont," and this pièce 
of i.)roperty was conveyed to Mrs. McBride; that he spent his summers in this 
cottage with hls family ; that about 1900 a large portion of the surrounding 
property was owned by a raan by the name of Wright; tliat it had reached 
a bad state of rejîalr, and being adjacent to the property of McBride, its con- 
dition was sueh as to déprécia te the value of the property owned by McBride. 
It appears that McBride received a letter from one Roger Kirkpatrick, the 
deceased husband of the appellant in this cause, in which it was suggested that 
the Wright property could be purchased at a reasonable figure, put in repair, 
and that by so dolng it would be advantageous to the property owned by 
McBride. As a resuit of the negotiations the property was purcha.sed by 
Kirkpatrick with money furnished by McBride, and, in pursuanee of an agree- 
ment, the property was duly transferred by doed of conveyanee to McBride 
and McBride continued to be the owner until the date of his death, when, by 
the terms of the will, it passed in due course to the appellee in this action. 

The principal matter in controversy in tliis action relates to what Is known 
as the Brookside Farm, consisting of about 400 acres lying adjacent to the 
property known as "Gaymont," it being the property to which we hâve referred 
as having been purchased by Kirkpatrick for SicBride. It consista of a dairy 
farm on which is located a barn for the stabling of cows, a large number of 
milch cows, ail the necessary equipment for dairy purposes, and other do- 
mestlc animais. There is also said to be on this property 10 cottages, and a 
large cottage known as a hôtel, containing a dining room and kitchen niain- 
tained for the purpose of furnlshing board to transient guests for charge who 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r lai^etes 
202 F.— 10 
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may from time to tiiue vislt the place as a sumoier resort. Soon after Mc- 
Bride acquired this property, Koger Kirkpatrick dled, leaving his widow, 
Emma Jane Kirkpatrick, who went on the premises, and has beeti there con- 
tlnuously untll the présent. It is alleged in tlie bill that her oceupancy was 
by virtue of a tenancy from year to year, and that she had from time to time 
yearly leases from the said McBride ou tlie buildings and Personal property 
therein described. Aniong other thlngs, she speeifically dénies that she "had 
for several years taken, from time to time, yearly leasea from the said Leander 
McBride of the real property and the buildings heretofore referred to, and 
also the Personal property liereinbefore referred to, including the macliinery, 
tools, wagons, carriages, horses, cattle, chickens, and ducks referred to." And 
further dénies that she procured in the spring of 1908 a lease from Leander 
McBride for the term of one year to said property, and that, in considération 
of the services rendered McBride In acquiring the property in question, the 
said McBride executed a lease for the pi-emises to the said Kirkpatrick, con- 
taining the nsnal tenns and conditions, and that the said lease was for a period 
of 25 years from the Ist day of May, 1900, and that the yearly rental agreed 
to be pald by Kirkpatrick was !(;i,000, and that after the exécution and deliv- 
ery of said lease Kirkpatrick entered into possession of the premises and con- 
t.lnued in possession of the same until he contracted an illness and departed 
this life on the 29th day of March, 1900, that, shortly before the death of 
Roger Kirkpatrick, T^eander McBride was présent in Philadelphia, and It was 
thereupon agreed by and between Kirkpatrick and Leander McBride that the 
respondent should become the tenant uiider the said lease as the sole heir 
at law of the said lloger Kirkpatrick, etc. This allégation Is denied by the 
appellee, and thus the principal issue is raised. 

ïhe answer also contains a déniai of the allégations of the bill, and in part 
contains averments of new niatter by way of défense and avoidance. The 
appellant in the same manner also flled her cross-bill, alleging therein praeti- 
cally the same averments made by her in her answer and praying for affirma- 
tive équitable relief. A replicatlou was flled to the answer of the appellant, 
and an answer was likewise flled by the appellee to the cross-IilU of the ap- 
pellant to which the appellant flled her replication. 

It was adjudged by the court below that Enmia Jane Kirkpatrick was eu- 
titled to hâve a lease for the term of 25 j'ears beginning on the Ist day of 
May, 1900, and continuing for the remainder of the 25 years, which bave not 
yet elapsed, and ending April 20, 1925, and that the lease should include the 
hôtel and cottages, other than Gaymont, now situate upon the said real prop- 
erty, but should not include auy of the other part of the real estate fornierly 
belongiug to Leander McBride, nor any of the thiugs situated upon or coii- 
nected therewith. The decree also makes provision for the payment of ?1,000 
a year rental, and also decrees the recovery of past dne rent amounting to 
!Ç2,000, from which decree this appeal was taken. 

Charles H. Burr, of Philadelphia, Pa. (William IL Cochran and 
Nelson C. Hubbard, of Wheeling, W. Va., on the brief), for appellant. 

Henry M. Russell, of Wheehng, W. Va., and Thos. M. Kirby, of 
Cleveland, Ohio (Squire, Sanders & Dempsey, of Cleveland, Ohio, on 
the brief), for appellee. 

Before GOFF and PRITCHARD, Circnit Judges, and SMITH, 
District Judge. 

PRITCHARD, Cil-cuit Judge (after stating the facts as above). 
The principal question to be determined hère is as to whether th.e court 
below erred in failing to find from the évidence that the défendant had 
any interest in the farm property and limiting the lease to the hôtel and 
cottages alone, and that the complainant was the owner and erititled 
to the possession of the farm property known as "Brookside," includ- 
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ing the barns, farming machinery, tools, wagons, horses, cattle, and 
other things situated upon the same. 

While the decree provides that Mrs. Kirkpatrick shall hâve a lease 
for 25 years on the hôtel and cottages other than Gaymont novv sit- 
uated upon the said real property, it does not include or cover any of 
the other part of the said real estate formerly belonging to the said 
Leander McBride, nor any of the things situated upon or connected 
therewith, yet no cross-appeal was taken to the ruling of the lower 
court in this respect. Therefore, we are only concerned with that part 
of the decree which adjudicates that the complainant is the owner, and 
"entitled to the possession of ail other portions of said property 
known as Brookside apart from the said hôtel and cottages covered 
by the said lease and including Gaymont." 

[ 1 ] It is insisted by counsel for the défendant that inasmuch as the 
bill did not waive ansvver under oath, and the défendant having an- 
swered under oath of her own personal knowledge, lier answer 
amounted to évidence in her behalf which could only be overcome by 
the évidence of two witnesses or the évidence of one witness and cor- 
roborating circumstances. On the other hand, counsel for the com- 
plainant insists that the answer of the défendant cannot be treated as 
évidence owing to the provision of section 3945 of the Code of West 
Virginia (1906), which, among other things, provides as follows: 

"No person offered as a witness in any civil action, suit, or proceeding, shall 
be excluded by reason of his interest in event of tlie action, suit or proceeding, 
or because be is a party thereto exeept as follows : 

"No party to an action, suit or proceeding, nor any person Interested in the 
event thereof, nor any person from. through, or under whom any such party 
or interested person dérives any interest or title by assignaient or otherwise. 
shall be examined as a witness in regard to any Personal transaction or com- 
munication between such witness and a person at the time of such examina- 
tion, deceased, insane, or lunatic, against the executor, administrator, heir 
at law, next of kin, assignée, legatee, devisee or survivor of such person, or the 
assignée or committee of such insane person or lunatic. But this prohibition 
shall not extend to any transaction or communication as to which any such 
executor, administrator, heir-at-law, next of kin, assignée, legatee, devisee., 
survivor, or committee shall be examined on his own behalf, nor as to which 
the testimony of such deceased person or lunatic shall be given in évi- 
dence. • • »" 

It cannot be reasonably contended that this statute can be construed 
80 as to abrogate that portion of equity rule No. 41 (29 Sup. Ct. xxx), 
which relates to this subject. 

The complainant by failing to waive answer under oath thereby in- 
vited the défendant to testify as to the transactions involved in this 
controversy. In other words, the very nature of the bill rendered it 
necessary for the défendant to testify as to those matters alleged in 
the bill. Under thèse circumstances, is it unreasonable to assume that 
the complainant in this instance did not waive any right she may hâve 
had to object to the évidence of the défendant under the statute in 
question. To say the most of it, the court below erred in refusing to 
treat as évidence those averments of the answer that were responsive 
to the allégations of the bill; but we are of the opinion that this was 
harmless error as will hereafter appear. 
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It is well settled that responsive averments in an answer under oath, 
where the same are not waived by the bill, must be treated as évidence 
in behalf of the défendant. Amendment to equity rule No. 41 reads 
as f oUows : 

"If the comiilaiiuvnt, in his bill, sliiiU wiilve an auswer under oath, or sliall 
only require an aniswer nnder oath wlth re.sard to certain specifled interroga- 
toi-ies, the answer of the défendant, though under oath, except such part 
thereof as shall be directly responslre to such interroga tories, sliall not be 
évidence in his favor, unless the cause be set down for hearing on bill and 
answer only ; but niay nevertheless be used as au affidavlt, with tlie same 
effect as heretofore, ou a motion to grant or dissolve an iujunction, or on auy 
other incidental motion in the cause; but this shall not preveut a défendant 
froui becoming a wituess in liis own behalf under section 3 of the Act of Con- 
gress of July 2, l,S(i4." 

Thus it will be seen that, under this rule, only such averments of 
the answer under oath as are responsive to the allégations of the bill 
shall be admitted as évidence in behalf of the défendant. 

1 Beach, Modem Equity Practice, § 366, provides as follows : 

"An answer which c<nitains faets which are not responsive to any allégation 
or interrogatories in the bill is not évidence for the défendant, but the facts 
niust be established by independent proof." 

AIso section 367 of the same vvork contains the following: 

"Such facts as tend to constltute a défense by way of avoidauce will not 
be considered, unless established by proof." 

Applying the rule that only those averments that are responsive to 
the allégations of the bill are admissible as évidence, it appears from 
an inspection of the pleadings in this cause that such allégations con- 
tained therein, together with the oral and documentary testimony of- 
fered by the défendant, are not sufficient to establish the fact that 
Leander McBride dnring his lifetime executed a 25-year lease on 
the property in question. In other words, taken as a whole, there is 
not sufficient légal évidence to support the contention that the lease 
was executed. 

[2,3] However, it is contended by the défendant that after the 
death of her husband, to whom she allèges the lease was given she had 
a conversation with Leander McBride at which time he agreed that 
she could remain upon the property under the 25-year lease which he 
had given to her husband during his lifetime. The lease, according to 
the contention of the défendant, was a lease to the defendant's hus- 
band for a term of 25 years, but there is no évidence to show that 
such lease was given to Kirkpatrick and his heirs. Such being the 
case, even if there had been sufficient évidence to establish the lease, 
Mrs. Kirkpatrick could not claim any rights thereunder and any 
verbal lease to her for 25 years would be void under the statute of 
frauds. She would be precluded from setting up a lease of this char- 
acter which, upon her own showing, was not reduced to writing, but 
was simply a verbal promise on the part of the lessor. There are many 
facts and circumstances in this cause that tend to contradict the theo- 
ry of the défendant as to the term of the lease upon which she relies. 
Even if the averments of the answer were such as tended to establish 
the existence of a lease, such évidence could be refuted by facts and 
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circumstances alone without the aid of the positive testimony of a 
single witness. In the case of Snow v. Hazlewood, 157 Fed. 898, 86 
C. C. A. 226, the Circuit Court of Appeals for the Fifth Circuit dis- 
poses of this question, among other things, in the foUowing language: 

"In reacliing our conclusion we hâve not overlooked the sworn answers of 
lîazlewood and Canipbell to the interi'ogatories of the bill, to the effect that 
there was no agroonient between them prior to the sale that Hazlewood was 
1o hâve any Interest in the purchase from Mrs. Snow; nor hâve vve been un- 
niiiidful of the gênerai eqnity rule that, where the défendant on complainant's 
reQiiirement lias answered under oath Interposa tories propounded by the plain- 
tift', the an.swer.s are to be taken as true, unless contradicted liy two wltnesses 
or one witness snpported by strong corroborative circumstances. We find that 
the answers of, Hazlewood and Canipbell are not only contradicted by adiuitted 
docnmentary évidence which unexplained is eonelusive on the snbject-matter 
of the answers, but by so many facts and circumstances that we may well 
apply the exception to tlie above-mentioned equity rule announced in Clark's 
Executors v. Van Riemsdyk, 9 Cranch. 153. 3 L. Ed. 6S8, approved in Bowden 
V. Johnson. 107 V. S. 2(i2, 2 Sup. Ct. 255, 27 h. Ed. 386, where it is said : 'Thls 
case, on the whole, is brought within the principle asserted by Mr. Chief .Tus- 
tice Marshall, speaking for this court, in Clark's Executors v. Van Riemsdyk, 
J) Cranch. 153, 3 Ij. Ed. 688, as a case where the évidence arising from circum- 
stances is stronger than the testimony of any single witness. Greeuleaf states 
as a rule that the sutiicleiit évidence to outweigh the force of an answer may 
consist of one witness, with additional and corroborative circumstances, which 
circumstances may soinetlmes be found in the answer itself ; or it may con- 
sist of circumstances alone, which, in the absence of a positive witness, may 
be sufficient to outweigh the answer even of a défendant who answers of his 
own knowledge. 3 Greenleaf on Evidence, § 289.' " 

See, also, Commercial Bank v. Reckless, 5 N. J. Eq. 650; Morris 
V. White, 36 N. J. Eq. 324; Long v. Kinkel, 36 N. J. Eq. 359; Veile 
V. Blodgett, 49 Vt. 270. 

[4} The circumstances surrounding this transaction are such that, 
while it appears that Mrs. Kirkpatrick was there and had the man- 
agement and control of the hôtel, yet her statements as to the iease 
are entirely inconsistent with the actions of both when McBride was 
alive. Among other things, the complainant produced vouchers and 
testimony showing that McBride during his lifetime and up to the 
time of his death had paid out the sum of approximately $130,000 for 
the purchase of live stock and other matters, with the current and 
operating expenses of the farm. The bills of sale and receipts being 
bought by him personally as done on his behalf at the very time that 
Mrs. Kirkpatrick was carrying on the business of operating the hôtel. 
It is impossible to conceive that McBride would hâve paid the sum of 
$130,000 for ail the current and operating expenses, as shown by the 
number of vouchers, checks, and exhibits produced, if Mrs. Kirkpat- 
rick had been operating the same under a Iease, and was entitled to the 
profits thereof. Thèse facts and circumstances completely négative 
the idea that the farm and buildings were being used in connection 
with the Company as an incident of any Iease that may hâve existcd 
upon Gaymont and the other property disposed of in the decree herein. 

The learned judge who heard this case, as appears from the rec- 
ord, gave the matter careful considération, and no doubt vveighed ev- 
ery fact and circumstance affecting the rights of the parties, and after 
having done so found as a fact that the défendant did not hâve a Iease 
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on the premises involved in this appeal. While, under the rule, this 
finding is not conclusive, yet it is entitled to great weight in determin- 
ing this question. We hâve carefully considered the testimony offered 
by the défendant in ail of its bearings, but fail to find sufficient légal 
évidence to show that the lease in question was ever executed by 
Leander McBride during bis lifetime. 

We afe therefore of the opinion that the decree of the lower court 
should be affirmed. 

Affirmed. 



PHILADELPHIA PICKLING 00. v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. January 31, 1913.) 

No. 1,704. 

1. Food (§ 12*) — Food and Dbugs Act — Offenses— Shipment of Adultee- 

ATED Food. 

tînder Food and Drugs Act June 30, 1906, c. 3915, § 2, 34 Stat. 768 (U. 
S. Oomp. St. Supp. 1911, p. 1.354), which prohibits "tlie introduction into 
any state * « * of any article of food * * * wliicli is adul- 
terated," and makes it an offense for any person to "ship or deliver for 
shipment" from one state to another such adulterated food, it is not a 
défense to a prosecution for niaking sucli a shipment tliat the articles 
vvere not shipped for sale, where the sliipment was for any business pur- 
pose which constituted Interstate commerce. 

[Ed. Note. — For other cases, see Food, Dec. Dig. | 12.*] 

2. Food (§ 12*)— Food and Dbuqs Act — Offenses — Shipment of Adultkb- 

ATED Food. 

Défendant shipped an adulterated toniato paste from its place of 
business in New Jersey to itself at its other place of business in Penn- 
sylvania, for the purpose of having it there tested with a view to its 
export to England if it conformed to the English standard, which would 
hâve been lawful under the proviso in Food and Drugs Act June 30, 1906, 
c. 3015, I 2, 34 Stat. 768 (U. S. Comp. St. Supp. 1911, p. 1354). It failed 
to tueet the test and was destroyed, not being used nor sold. Helâ, that 
its shipment was in Interstate commerce, and constituted an offense un- 
der said section of the act. 

[Ed. Note. — ï'or other cases, see Food, Dec. Dig. § 12.* 
What constitutes a violation of pure food régulations, see note t» 
Brina v. United States, 105 O. C. A. 559.] 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

The Philadelphia Pickling Company was convicted of a violation of 
the Food ahd Drugs Act, and brings error. Affirmed. 

Wilson & Carr, of Camden, N. J., for plaintiff in error. 

John B. Vreeland, of Morristown, N. J., and Walter H. Bacon, of 
Bridgeton, N. J., for the United States. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. [1] The Philadelphia Pickling 
Company was convicted under section 2 of the Food and Drugs Act of 

•For otlier casfes see same topic & § nuMbes In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1906, the indictment charging a shipment of adulterated tomato paste 
from the company's place of business in New Jersey to its place of 
business in Pennsylvania. Other facts will appear in a few moments; 
but it seems advisable to consider in advance the gênerai question: 
Does the act apply where the owner has shipped to himself for some 
other business purpose than sale? The trial judge directed the ver- 
dict, but no complaint is made of this, if his construction of the act 
was correct. 

The statute imposes penalties in three sections, but we are concerned 
only with sections 2 and 10. The latter section provides for con- 
demnation, and permits an offending article to be seized, if it — 

"is being transpoited from one state, territory, district, or iiisular jjo.ssession 
to anotlier for sale ; or luivlng been traiisported reinains unloaded, uusold, or 
in original unbroken paelîages ; or if it be sold or offiered for sale in the Dis- 
trict of Columbia. or the territories, or insnlar possessions of tlae L'nlted 
States ; or if it be imported from a foreign country for sale ; or if it is 
inteiïded for export to a foreign country." 

This section speaks repeatedly of sale, and the courts hâve had sev- 
eral occasions to consider what Congress meant by the language 
quoted. In United States v. 65 Casks (D. C.) 170 Fed. 449, it ap- 
peared that the casks in question (which were insufficiently marked) 
contained a liquid that had been manufactured and shipped by the 
owner's agent in Michigan to the owner himself in West Virginia 
for the primary purpose of being bottled and properly labeled there. 
It was not to be sold until this had been done, and the District Court 
held inter alia (pages 445, 446) that Congress — 

•'did not * * * hâve power to restrict one from manufacturing in one 
state such prodnet tuid removing it from that state to another for the purpose 
of Personal use and not sale, or for use in connection with the manufacture 
of other articles to be legally branded when so manufactured." 

The Court of Appeals affirmed the judgment in a brief opinion (175 
Fed. 1022, 99 C. C. A. 667), which is silent concerning the power of 
Congress, and merely gives the following reason for affirmance : 

"No attempt to avoid tlie law, eitlier dli'ectly. indirectly, or by subterfuge, 
luis been slxown ; It appearing that the manufacturer liad simply transferred 
from one point to another the product lie was manufacturing for the iiurpose 
of completing the same for the market. TJnder the circumstances disclosed 
in tliis case, having lu niin<l the object of tlie Congress in euacting the law 
luvolved, we do not think the liiinid extract pi'oeeeded again.st should be for- 
feited. Keacliiug this conclusion, we do not find it necessary to consider other 
ijnestions disCussed by counsel and referred to in tlie opinion of the court 
below." 

In United States v. 46 Packages (D. C.) 183 Fed. 642, it was held 
that a libel in rem under section 10 was defective, because it failed to 
aver that the articles seized were transported "for sale." The fore- 
going cases are referred to in Hipolite Egg Co. v. United States, 220 
U. S. 45, 31 Sup. Ct. 364, 55 L. Ed. 364, and ahhough they are not 
definitely disapproved they are certainly not accepted as correct. At 
the best, they are noticed with a word or two of comment, and of 
course they must yield if they clash with the décision or the opinion of 
the Suprême Court. One of the points decided in the Hipolite Case 
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is that section 10 permits the condemilation of adulterated food, al- 
though it has not been trans[)orted for sale directly, but is intetided 
solely for use as raw material in the manufacture of another product. 
This is clear, for tlie court on page 52 of 220 U. S., on pag'c 365 of 
31 Sup. Ct. (55 L. Ed. 364), states the first contention of the Ei2;g 
Company to be that: 

"Section 10 of the Food aiid Drii,n;s Act does not ainily to an arlicie of fooii 
wliich lias uot been Mliipped for sale, but whkh iins been shliJiiod solely for 
use as raw material in the manufacture of souie otlier pi'oduct." 

And this contention is declared (page 55 of 220 U. S., on page 366 
of 31 Sup. Ct. [55 L. Ed. 364]) to be "untenable." 

But the reasoning that supports this déclaration goes farther, we 
think, than the précise point decided. We may perhaps venture to 
give an outline of the argument: Congress has taken away from 
adulterated food the right to be transported in interstate commerce, 
vvhatever the object of such transportation may be. The act has two 
clearly separate objects (220 U. S. 54, 31 Sup. Ct. 364, 55 L. Ed. 364) : 
First, to keep adulterated articles completely out of the channels of 
interstate commerce; and, second, if they do enter such channels, to 
sanction their condemnation while being transported, or evcn afler 
they bave reached their destination, as long as they remain unloaded, 
unsold, or in original unbroken packages. Thèse obrects of the act 
are not changed or qualified by the purpose of the owner. Ile may, 
or rnay not, intend to sell. If he so intend, perhaps he may ?lso intend 
that the articles shall fîrst undergo a further process of manufacture; 
but, even if the latter intention be présent, he would still be ii'ansport- 
ing for sale. Therefore, even if the "condition" (contention?; be ac- 
cepted that section 10 does not allow condemnation unless such ar- 
ticles are transported for sale, nevertheless the facts of the case then 
being considered showed that a "sale" was intended. Not directly, it 
is troe, but only one step removed; for the eggs were intended to be 
used in making cakes for the market, and were therefore to be sol-' 
as a part of the cake. The court points out that ail articles, com 
pound or single, not intended for consumption by the producer, are 
designed for sale, and because they are so designed it is the concern 
of the law to bave them pure. 

One of the Egg Company's arguments — ^that a producer in one state 
is not interested in an article shipped from another state, if such ar- 
ticle be not intended for sale or consumption until it is manufactured 
into something else — is said to be "peculiar." The court déclares thaï 
both the producer and the consumer are interested in having an ar- 
ticle pure, no matter whence it may corne, and that the law seeks to 
protect such interest both by the personal penalties of section 2 and by 
the seizure and condemnation under section 10. 

This is in outline the court's reply to the Egg Company's first po- 
sition; but we think the attitude of that tribunal appears even more 
clearly in the discussion of the company's second position, which was : 

"That at the tinie of the seizure the eKgs had passed into the gênerai nia.«s 
of property in the state, and out of the field covered by interstate commerce." 
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The containers had been stored at the company's bakery among 
other supplies, but the original packages has net been broken. It was 
held that Congress might pursue the packages into the bakery and 
might seize them there. The offending articles had not escàped, al- 
though they had reached their destination, and had already become 
part of a larger collection of supplies. The act had forbidden the 
transportation of adulterated food, and not only had made the ship- 
per subject to penalties, but had made even the goods themselves so 
far culpable as to be liable to seizure in rem : 

"It is clearly tlie purpose of the statute that they shall not be stealthily 
put into Interstate commerce, and be stealthily taken ont again npon arrlvlng 
at their destination, and be given asylum in ttie muas of property of the state. 
Certainly not, wheu they are yet in the condition in which they were trans- 
ported to the state, or, to use the words of the statute, while they remain 'in 
the original, unbroken packages.' In that condition they carry their own 
identification as contraband of law. Whether they might be pursued heyond 
the original package we are not called upon to say. That far the statute 
pursues them, and, we think, legally pursues them, and to demoustrate this 
but little discussion Is necessary." 

And one characteristic of adulterated food is thus insisted upon, 
with the légal conséquences that flow theref rom : 

"We are dealing, it must be remembered, with illicit articles — articles 
which the law seeks to keep out of commerce, because they are debased by 
adultération, and which law punishes them fif we may so express ourselves), 
and the shipper of them. ïhere is no déniai that such is the purpose of the 
law, and the only limitation of the power to exécute such purpose which is 
urged is that the articles must be apprehended in transit or before they hâve 
become a part of the gênerai inass of property of the state. In other words, 
the contention attempts to apply to articles of illegitimate commerce the rule 
wliich marks the Une between the exercise of fédéral power and state power 
over articles of legitimate commerce. The contention misses the question 
in the case. ïhere Is hère no conflict of national and state jurisdictions over 
property legally articles of trade. The question hère is whether articles which 
are outlaws of commerce may be seized wherever found, and it certainly wlll 
not be contended that they are outside of the jurisdiction of the national 
government wheu they are within the borders of a state. The nuestion in the 
case theref ore is: What power has Congress over such articles? Can they 
escape the conséquences of their illégal transportation by being mingled at the 
place of destination with other property? To give them such immunity would 
defeat, in many cases, the provision for their confiscation, and their confisca- 
tion or destruction is the especial concern of the law. The power to do so is 
certainly approprlate to the right to bar them from Interstate commerce, and 
complètes its puriJose, which is not to prevent merely the physical movemint 
of adulterated articles, but the use of them, or rather to prevent trade in 
them between the .states by denyiiig to them the facilities of Interstate com- 
merce. And appropriat(> meaiis to that end, which we hâve seeu Is legitimate, 
are the seizure and condemnation of the articles at their point of destination 
in the original, unbroken packages." 

We hâve examined this case at such length, because it seems to us 
that, if our understanding of the court's reasoning be correct, the dé- 
cision of the présent controversy is inevitably foreshadowed. It is 
true that this is a prosecution under section 2, and not a seizure under 
section 10; but the différence (if important) is in favor of section 2, 
for its meaning is not restricted by the words "for sale," and is there- 
fore even broader than the language of section 10. One of the chief 
objects of the act is declared in section 2, namely, to forbid "the mtro- 
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duction into any state or territory," etc., "of any article of food 
* * * which is adulterated" ; and, while the section does not at- 
tempt to punish criminally every method of "introduction," it does 
punish thé method hère in question — "any person who shall ship or 
deliver for shipment from any state or territory," etc., "shall be guilty 
of a misdemeannr," etc. — and the breadth of the prohibition justifies 
us at least in refusing to narrow the ordinary meaning of the words 
that define the crime. Of course, the shipment must be in the way 
of "commerce." Such a limitation is constitutionally necessary; but, 
if the limitation be assumed, no reason is perceived why "shipment" 
should be construed to mean "shipment for sale." Its ordinary mean- 
ing in this connection covers any shipment for any purpose in the 
course of commerce, and we accept this as the intended scope of the 
word. And the correctness of such construction seems more probable 
when we observe that the next pénal clause of section 2 should ap- 
parently be construed in a similar manner. This clause applies te any 
person "who shall reçoive in any state or territory," etc., "and, having 
so received, shall deliver in original unbroken packages, * * * or 
[shall] offer to deliver, to any person any such article so adulterated" 
— the delivery being punished, whether it be "for pay or otherzi'ise ." 
In other words, to receive and deliver ofïending articles in the course 
of commerce is indictable, whatever the business purpose may be. 

The Court of Appeals of the Second Circuit in United States v. 300 
Cans, 189 Fed. 352, 111 C. C. A. 83, bas also ruled that, since the 
llipolite décision at ail events, a libel for condemnation need no long- 
er aver that the articles were transported for sale — the food there in 
question having been shipped from Nebraska by the owner to himself 
in New York, and remaining unsold in original unbroken packages. 

[2] The facts of the présent dispute are thèse: The défendant has 
two places of business, one in New Jersey and one in Pennsylvania. 
The adulterated tomato paste in question was at the New Jersey 
house, and was shipped to Philadelphia in order to be examined and 
tested in that city. The test was necessary, because a customer in 
London had sent an order, and the paste, unless it could meet the 
English standard, would not fill the customer's requirements, It was 
not to be sold or used for food in Philadelphia, and it was not so sold 
or used ; but, having f ailed to meet the English test, it was immedi- 
ately destroyed, without attempt to use or sell. The test was not made 
in New Jersey, because facilities for making it there were lacking. The 
sale would bave been completed in Philadelphia, and the shipment for 
export w^ould hâve been made from that city, if the paste had met the 
English test ; and in that event the paste (although it might hâve been 
adulterated according to the United States standard) would not hâve 
been subject to seizure by this government, if it had been "prepared 
or packed according to the spécifications or directions of the foreign 
purchaser," etc. (See proviso to section 2.) That an ultimate sale 
was a possibility, when the shipment was made in New Jersey, is not 
a décisive considération ; for the sale was never made, and, of course, 
the goods were never prepared or packed for export. But the Eng- 
lish order does bave this bearing; it explains why the Interstate move- 
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ment took place, and shows that the reason was" a trade or business 
reason, and therefore that the movement was in the course of com- 
merce. 

In our opinion it was interstate commerce for the owner to ship 
the goods from New Jersey to Pennsylvania for a business purpose 
such as examinât ion and test; and as the goods were adulterated such 
a shipment was unlawful. 

The judgment is afBrmed. 



JOHN II. RICE & CO. V. RKDLICri MFG. CO. t 
(Circuit Court of Appeals, Thlrd Circuit. January 31, 1913.) 
No. 71 (1,077). 
■TBAr)E-MAEK.s AXD ïrade-Namks I 70*) — Unfair Compétition — What Con- 

STITUTES. 

A'o oiie is eiititled to a niouopoly In the manufacture and sale of a toy 
bottle or container for oandy. perfuinery, etc., made in miniature Imita- 
tion of an nupateiited artk-lo, as a desk téléphone; and the fact that 
one was the lirst to niake and sell such an article as a novelty does 
uot render its manufacture and sale by another unfair compétition, 
where there is no attempt to decelve purchasers as to origln of manu- 
facture, by imitation of dress, mark, or label, but the llkeness Is in the 
article itself, beeause botli are copies of another article. 

fEd. Note.— P'or other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. § 70.* 

Unfair compétition in use of trade-niarks and trade-names, see notes 
to Scheuer v. Jluller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. G. 
A. 376.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania; John B. McPherson, Judge. 

Suit in equity by Alexander E. Redlich and Otto Redlich, trading 
as the Redlich Manufacturing Company, and another, proceeding to 
judgment only as to plaintitïs named, against John H. Rice & Co. 
From an order granting a preliminary injunction, défendants appeal. 
Reversed. 

Bertram D. Rearick and Frank S. Busser, both of Philadelphia, 
Pa., for appellant. 

Charles M. Clarke and Griffith & Mitchell, ail of Pittsburgh, Pa. 
(Cyrus N. Anderson, of Philadelphia, Pa., of counsel), for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and RELL- 
STAB, District Judge. 

GRAY, Circuit Judge. This is an appeal from a decree of the 
court below ordering a preliminary injunction in a suit in equity 
trought originally by certain parties comprising the présent appellees, 
Alexander E. and Otto Redlich, trading as the Redlich Manufacturing 
Company, and West Bros. & Co., against the appellants, John H. Rice 
& Co., as défendants, for alleged unfair compétition in the making 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep"r ladexes 
t Rehearing denied March 8, 1913. 
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and sale of a certain article of manufacture, viz., telephone-shaped 
bottles adapted to contain candy, perfumery, and the like. On objec- 
tion to the jurisdiction, on account of the citizenship of West Bros. 
& Co., they, as parties complainant, were, with permission of the court, 
vvithdrawn, and the suit proceeded in the name of the Redlich Manu- 
facturing Company, as complainants. The bill allèges that complain- 
ants — • 

"are engajîed in the Im.siness of mamifacturing and selling to the trade sren- 
erally, certain novelties for the retîiil trade, in packages for candy, bottled 
goods, etc., and partieularly in a certain novelty teleplione-sliaped bottle niade 
in imitation of a desk extension téléphone, the body portion of which com- 
prises a liottle contuinins or adapted to contain candy, perfumery, and the 
like. and having a reniovahle cork or stopper, made in imitation of the traiis- 
ndtter uioutlipiece of a teleplione, and including au imitation receiver." 

Complainants also allège that they hâve manufactured and sold 
their goods under and by virtue of rights accruing from letters patent 
of the United States, issued in 1907 to the said Alcxander E. Redlich, 
for certain improvements in bottle stoppers, which letters patent, it is 
alleged, identify and cover the construction, arrangement and form of 
the said novelty telephone-shaped bottle. They allège that they hâve, 
during a priod of upwards of six years, established various agencies 
and distribution dépôts in various parts of the United States, and 
hâve sold large quantifies of the telephone-shaped bottles to the trade, 
and that West Bros. & Co., as exclusive licensees, bave likewise sold 
large quantifies of the said article throughout différent parts of the 
United States. It is further alleged that this novelty telephone-shaped 
bottle, so sold and identified by said letters patent, is of great value 
and utility, and that the trade and public generally hâve acquiesced in 
and recognized the exclusive rights of the complainants. That large 
sums of money bave been expended "on and about the said bottle," 
for the purpose of carrying on the business of manufacture, introduc- 
tion and sale of the same. 

It is then charged that the défendants, well knowing the premises, 
and in contravention of the exclusive rights of the complainants and 
their exclusive ovvnership and identification with the trade property in 
thèse telephone-shaped bottles, "due to complainants' origination, long 
continued manufacture, introduction and sale thereof," did, without 
license and against the will of complainants and in violation of their 
rights, make and sell bottles "embodying the novel features of appear- 
ance, construction, style, mode of opération, and otherwise, substan- 
tially similar to the novelty telephone-shaped bottles exclusively owned 
by complainants," and threaten to continue so to do. The bill then 
charges that such acts by défendants constitute unfair trade, and that 
complainants' business is threatened with demoralization, etc. 

It appears that, though the patent for an improved bottle stopper is 
often mentioned in the said bill and alleged rights resulting tlieref rom 
more than once referred to, no claim is made by reason of the pat- 
ent, and the suit has been pursued throughout as one for unfair com- 
pétition. 

It is admitted in argument that a suit under the patent was insti- 
tuted prior to the bringing of the présent suit, and is still pending. The 
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complainants, hovvever, seek by the présent bill for an injunction and 
an accounting. The article on which this monopoly of manufacture 
and sale is claimed by the complainants, is a diminutive bottle, not 
more than 3i/^ inches in height, in the exact similitude of a desk télé- 
phone, including mouth pièce and receiver. Its capacity as a con- 
tainer is, of course, exceedingly small, adapted only to hold pellets of 
candy not larger than bird shot or minute portions of perfumery. Its 
function as a container of anything is negligible. It is a toy, rendered 
attractive by being a diminutive représentation of a well-knovvn ar- 
ticle. It belongs to a class of such articles whose attractiveness con- 
sists in miniaturing articles of common use. It has been pointed out 
as a matter of common knowledge, that there are manufactured and 
on sale many so-called novelties, in the shape of miniature trunks, 
hand-bags, suit-cases, automobiles, violins, opera-glasses, cash regis- 
ters, etc., and also many other things that would serve as toy contain- 
ers. They are not articles of utility, and the only reason assignable 
for their production is that, being diminutive replicas of things in 
common use, they appeal to a certain sensé akin to that of humor, es- 
pecially in children. No proprietorship can be predicated in the novel- 
ty of such articles. They are neither new nor useful. The most that 
can be said is, that they are odd, or absurd. Every one is at liberty to 
make a replica, diminutive or otherwise, of an unpatented article. No 
one can obtain a monopoly on such an article by being the first to man- 
ufacture it, or the first to put it on the market. It is not unfair trade 
or unfair compétition with the originator of such article of manufac- 
ture, that others shoUld manufacture and sell the same thing. 

The principle upon which the law in regard to unfair compétition is 
judically administered is well settled and has been abundantly illus- 
trated by numerous décisions of courts of equity in this country and 
in England. It rests on the proposition that equity will not permit any 
one to palm off his ovi-n goods on the public as those of another. Any 
one who manufactures and deals in an article of public use and in 
public demand has, under this doctrine, the right to protection of 
v^'hatever réputation and good will he has established, in regard to the 
excellence or quality of such article, as associated with the source of 
its manufacture. Every one may hâve the right to make such article, 
but no one has the right, in putting the same article upon the market, 
to use any package, common-law, trade-mark, label, or other dress or 
indicia calculated to induce the casual purchaser to believe that the ar- 
ticle is the manufacture of another person. This gênerai statement of 
what may constitute unfair compétition, while not exhaustive, may 
include such imitation of form, color, or other unessential and external 
détails of the article itself, as may deceive the casual purchaser as to 
the origin of the manufacture. This, however, does not permit any 
person to monopolize the manufacture and sale of the article itself. 
So a person may manufacture and sell an unpatented article that has 
been previou.sly manufactured by another, without being guilty of un- 
fair compétition, even though in ail essential features the one article 
is an exact simulacrum of the other. 

Turning to the case in hand, it is to be observed that, neither in the 
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bill of complaint nor the moving affidavits is there any allégation that 
the défendants hâve donc more than to make an article struçturally 
similar to the articles made by complainants. No common-law trade- 
ïiiark is alleged to hâve been appropriated, and there is no allégation 
that any distinguishing marks, not essential features of the goods 
themselves, hâve been copied by the défendants. No allégation that 
the défendants so packed, dressed, or labeled their goods as to induce 
the casual purchaser to believe that défendants' goods vvere those of 
the complainants. The gravamen of complainants' case, as stated by 
themselves, is that défendants made a miniature imitation of a desk 
téléphone, which imitation had been previously made by the com- 
plainants. As both imitations were of the same object, they were nec- 
essarily exactly alike. The similarity consists in the construction of 
the article in question. The défendants' imitation in miniature of a 
desk téléphone was bound to resemble in ail its essential features the 
miniature desk téléphone of complainants, and there is no allégation 
— certainly there is no proof — of any imitation of such non-essential 
features of form, color, or other external détails as would be calcu- 
lated to cause déception as to the origin of manufacture. 

The case thus differs from that of Yale & Towne Mfg. Co. v. Aider, 
154 Fed. 37, 83 C. C. A. 149, much relied upon by the appellees, in 
which certainly the doctrine of unfair com])etition has been carried 
îo the utmost verge, as was said by the court in Rushmore v. Manhat- 
tan Screw & Stamping Works, 163 Fed. 939, 90 C. C. A. 299, 19 L. R. 
A. (N. S.) 269. 

It is to be observed, however, that in Yale & Towne v. Aider, the 
cliarge of unfair compétition was, that the défendant had so closely 
copied the plaintiff's padlock, in form, size, coloring, lettering and dé- 
tails of finish, as that purchasers would likely be induced to buy his 
padlock, supposing it to be the padlock of the plaintiflE. The court 
said: 

"His (defendant's) apparent ptu'po.se was to exteutl his trade with retail 
dealers and supjJlant the plaintiff's sales to such dealers by furnishiug theni 
with an article which could be soltl readily to eustomers as the article made 
by the piaintilï." 

There is no such feature presented in the case before us. The 
Yale lock had a world-wide réputation, and apparently a large part 
of the value of defendant's lock consisted in the belief of the pur- 
chaser, induced by the defendant's imitation of unessential détails 
of form and color, that the lock was of the Yale & Towne manufac- 
ture. It is apparent, and there is no évidence to the contrary, that 
any one who purchased the défendants' miniature téléphone, cared 
nothing for the origin of its manufacture, much less does it appear 
that any one was induced to buy by the belief that he was buying 
an article made by the complainants. The right to make a toy by 
a minute imitation of a natural or artificial object was common to 
ail the trade. Défendants hère were selling the same article, or 
ràther an exactly similar article to that manufactured and sold by 
the complainants. There was no attempt by the défendants, and 
no reason for attempting, to deceive the public as to the origin of 
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manufacture. The likeness was in the goods themselves, — not in 
any brand, label, trade-mark or package. As said by Judge Holmes 
in Flagg Mfg. Co. v. Holway, 178 Mass. 83, 59 N. E. 667, in speak- 
ing of the right of défendant to make a musical instrument called 
a "zither," precisely in form and construction like that of the plain- 
tif! : 

"Under such circumstances, the défendant bas the same right as the plaln- 
tiff bas to manufacture instruments in the présent form, to imitate the ar- 
rangement of the plaintifE's strings or the shape of the body. In the absence 
of a patent, the freedoni of manufacture cannot be eut down under the name 
of preventlng unfair compétition. * * * The instrument sold Is made as 
it is, partly at least, because of a supposed or established désire of the public 
for instruments in that form. The défendant bas the right to get the benefit 
of that désire, even if created by the plaintiff. ïhe only thlng he bas not the 
right to sell is the good-will attaehing to the plaintiff's personality — the beue- 
flt of the public's désire to bave goods made by the plaintiff." 

In the case of Marvel Co. v. Pearl (C. C. A. 2d Circuit) 133 Fed. 
160, 66 C. C. A. 226, the plaintiff made a bulb syringe to use as a 
douche, by means of a whirling spray, under the name of "Whirl- 
ing Spray." Défendant made one like it under the name of "Whirl- 
spray." The Court of Appeals, in affirming the decree of the court 
below, quoted and approved the following finding of that court: 

"There Is nothing about the article, as made and sold by the défendante, 
that is not necessary In the making and opération of such an instrument. It 
is made in the form that it must be made in order to accomplish its purpose. 
and, if the mailing in that form is any représentation that the thlng made 
came from the plaintiff, it is because of the extent to which. the plaintif! had 
made and displayed and sold it before the défendants began." 

The Court of Appeals then adds : 

"Unfair compétition is not established by proof of similarity in form, dimen- 
sions, or gênerai appearance alone. Where such similarity conslsts in con- 
structions common to or characteristic of the article in question, and especial- 
ly where it appears to resuit from an effort to comply with the physical 
requirements essential to commercial success, and not to be deslgned to mis- 
represent the origin of such articles, the doctrine of unfair compétition cannot 
be successfully invoked to abridge the freedom of trade compétition." 

None of the cases cited by the appellees seems to us applicable to 
the case in hand. Nearly ail, if not ail, of them concern the imita- 
tion of the dress, label, or container of an article as a means of de- 
ceiving the public. The likeness hère was in the thing itself, not 
in any container, mark, or label attached to it. The thing sold 
by both complainants and défendants was a toy, made attractive 
by reason of being an imitation of the same article of common use, 
to wit, a desk téléphone. 

It is triie that in Cook & Bernheimer v. Ross (C. C.) 73 Fed. 203. 
cited by the appellees, the unfair compétition complained of was 
the use. by défendant of a peculiarly shaped bottle for holding a 
brand of whisky known as "Mount Vernon." The form of the bot- 
tic was square, and such form was copied, but was shown to have 
been original with the complainant and used as a brand or trade- 
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mark of the whisky he manufacturée!. The court said that it conld 
net — 

"escape the conviction that they found the square shaped bottle coiiveiiicut 
and usefu!, because it was calculated to increase the sale of their poods, mu! 
that such increase, if increase there be, is dne to the clrc<nnstaiiees that the 
purchasers froni défendants bave reasonable expeetatlon that the nltimsite 
consumer, decelved by the shape, will mistake the bottle for one of coui- 
plainants'." 

No comment is necessary to point out the distinction between 
this case and the one before us. It is not alleged that défendants 
in the case before us sought to sell minute portions of candy or per- 
fumery, by packing them in telephone-shaped bottles Hke those 
first used by the complainants. The bottles themselves were the 
goods that were sold, and the unfair compétition is not in selling 
either candy or perfumery, but in selling thèse very bottles. No 
doubt could hâve been entertained in the case last above referred 
to, as to the right of défendants to trade in the square-shaped bot- 
tles, as bottles, without regard to their contents. The conduct of 
the défendants denounced by the court as unfair compétition was 
their using the peculiarly shaped bottle of complainants as a means 
of selling their own whisky as that of the complainants. The 
square-shaped bottle having been long associated with the whisky 
made by the complainants, its use by the défendants was likely to 
induce in the casual purchaser the belief, in buying the défendants' 
whisky, that he was buying that of the complainants. 

We think the proposition a sound one, that, where the likeness 
is in the goods themselves, because of the copyihg of the unpatent- 
ed structure or design of complainants' article, and not in unessen- 
tial marks applied to the goods, or in the container or dressing up 
of the goods, and thcre is no évidence that défendants attempted 
to palm ofif their goods as those of complainants, there is no légal 
basis for an action of unfair compétition. 

Further discussion of the cases cited by the complainants below 
seems unnecessary, and for the reasons stated the decree below is 
reversed. 



EVANS V. SOUTHERN PAC. CO. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1013.) 

No. 2,091. 

1. Tbial (§ 142*) — Questions or Law ob Fact — Direction ot- Veedtct — 
Question kob Juby. 

Where, froni any i}roper vlevv of the undisputed facts, the conclusion 
necessarily follows that plalntlfC eannot recover, it is tlie trial court's 
duty to direct a verdict for défendant; but if reasonable minds might 
falrly draw différent conclusions as to the facts, and différent inferences 
froni the évidence in resi^ect to alleged contributory négligence, such 
question is for the jury. 

[Ed. Note.— For other cases, .see Trial, Cent. Dig. § 337; Dec. Dig. § 
142. «] 

«For other cases see same topic & % numeer in Dec. & Am. Dlgs. 1907 tp date, & Rep'r Indexes 
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2. Carkie;:s (§ 347*)— Ikjuey to Passengebs — Co^'TB^BUTORT Négligence — 
Question' for Jury. 

.» local traiu, wliich plalntiiï desired to take from a suburban sta- 
tion to P., was due to leave at 10:45 p. m. The train had been in the 
habit of switching before it reached sueh station; but, a new switch hav- 
ing been put in beyond the station, the switching was done there for the 
fii-st tiuie on tlie night of the accident. Plaintiff, approaching the track 
to take the train, saw it standing beyond the station, and, believing It 
■nas about to départ, gtarted to run up the track to catch it, and was 
iujured by the train baeking tovvard the station without ringing the bell, 
blowlng tlie whistle, or having any light or employé on the rear thereof. 
Ueld, that plaintifC was not négligent as a matter of law; the mère going 
or runniug on the track under such circumstances not being in Itself 
contributory négligence. 

|Kd. Note. — For other cases, see Carriers, Cent. Dlg. §§ 1346, 1350- 
13SC, 13SS-1397, 1402 ; Dec. Dig. | ,S47.*] 

In Error to the District Court of the United States for the Dis- 
trict of Oregon; Chas. E. Wolverton, Judge. 

Action by Thomas Evans against the Southern Pacific Company. 
Judgment for défendant, and plaintiff brings error. Reversed, and 
remanded for new trial. 

John M. Gearin, of Portland, Or., and G. E. Hayes and Latourette 
& Latourette, ail of Oregon City, Or., for plaintiff in error. 

W. D. Fenton, Ben C. Dey, and Kenneth L. Fenton, ail of Port- 
land, Or., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. Our impression at the argument of this case 
was that the judgment would hâve to be reversed, and a careful ex- 
amination of the record confirms us in that view. 

The action was brought by the plaintiff in error to recover damages 
for the loss of his leg, caused by the alleged négligence of the défend- 
ant raiiway company in baeking over him, without a rear light or oth- 
er warning, one of its local trains running between Portland and a 
small town called Oswego, situated about nine miles southerly of that 
city, on the night of September 25, 1909. The plaintiff had purchased 
a ticket from Portland to Oswego and return, on which ticket he rode 
from Portland to Oswego, arriving there in the afternoon, and in the 
evening, in attempting to catch the 10 .'45 and last train back to Port- 
land, the accident happened. 

About 1,300 feet north of Oswego, and between the latter place and 
Portland, was a station called Wilsonia, at which the railroad com- 
pany had that day for the first time put in opération a switch, for the 
purpose of changing the position of the engine for the return trip to 
Portland. Theretofore the switching had always been done souther- 
ly of Oswego, and there was évidence given tending to show that the 
plaintiff was unaware of that change in the accustomed mode of oper- 
ating the road. The record shows that Oswego is a small place of 
several hundred inhabitants only, and that on the east side of the 
railroad is an iron foundry, from which and its vicinity several 

•For other ca.s63 see saine toplc & § numbek In Dec. fi Am. Dig3. 1907 to date, '& Rep'r Indexes 
202 F.— 11 
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paths lead in the direction of Oswego and Wilsonia and across the 
railroad tracks, which paths people were accustomed to travel; and 
there was also évidence tending to show that, although there was a 
county road running along and parallel to the railway track between 
the two places, many people had for a long time been accustomed to 
walk along the railway track, instead of the county road, bi which 
custom the railroad company was aware, and to which it had never 
made objection. 

The évidence tended to show that the night in question was dark 
and cloudy, and that the plaintiff, with a companion named Emmett, 
started f rom the vicinity of the f oundry to take the 10 :45 train back 
to Portland, and in proceeding along one of the paths, discovering, 
by means of its side lights, the train at Wilsonia, concluded that it 
was there on its way to Portland, ran along the path leading towards 
Wilsonia, reached the railroad track, and ran or walked along it to- 
wards that station, for the purpose of catching the train ; the plaintifï 
being about ten feet in advance of Emmett. After proceeding along 
the track a f ew hundred feet, the plaintiff was run over by the train, 
resulting in the crushing of his leg ; the f act being that, instead of be- 
ing on its way to Portland when it was at Wilsonia, it was there for 
the purpose of switching, and was, at the time of the accident, being 
backed to Oswego, the point of switching having that night for the 
first time been changed from southerly of Oswego to Wilsonia. There 
was évidence tending to show that the train was being backed without 
any outside light at its rear end, and that the bell was not rung, nor 
any other timely warning given the plaintiff of its approach. 

The trial court held that there was suffîcient évidence of négligence 
on the part of the railroad company to go to the jury for détermina- 
tion; but it held as a matter of law that the plaintiff was guilty of 
contributory négligence, and on that ground directed a verdict for the 
défendant company, which action of the court is the only ground of 
complaint hère. 

[1] It is undoubted law that if, from any proper view of the un- 
disputed facts of a case, the conclusion necessarily foUows that the 
plaintiff cannot recover, it is the duty of the trial court to direct a 
verdict accordingly, for in such case the court would, in the exercise 
of a sound judicial discrétion, be compelled to set aside the verdict, 
if returned in the plaintiff 's favor. Décisions to this effect are too 
numerous to require citation. It is just as well settled, however, that 
if reasonable minds may fairly draw différent conclusions as to the 
facts, and différent inferences from the évidence in respect to alleged 
contributory négligence, the détermination of that question is for the 
jury, under appropriate instructions from the court. In Jones v. East 
Tennessee, etc., Railroad Co., 128 U. S. 443, 9 Sup. Ct. 118, 32 L. Ed. 
478, Mr. Justice Miller, speaking for the Suprême Court, said : 

"The évidence is embodied In the blU of exceptions before us, and we 
cannot agrée With the Circuit Court that there was such a clear case of 
négligence on the part of the plaintiff as to justify the court in wlthdrawlng 
the whole subject from the considération of the jury. The plaintifl! him- 
self States that he was in the dépôt of the défendant on business; that the 
passenger platform was alongslde the tracks, which ran between it and the 
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dépôt; that he passed out of the dépôt by the usual way, and was struck 
between the wall of the dépôt and the platform. He further says that the 
way he was going he could not see a train approaching from the east, be- 
cause there was a car on the sida track, and he had no warnlng of any 
approaching train, although he listened as he went out of the dépôt. There 
is also some évidence that there was so much noise about the place of exlt 
from the dépôt that the sound of the advancing train could not be distinguish- 
ed. On the other hand, there is some testimony to show that the plalntiffl 
ran carelessly through the dépôt, that he knew the train, was approaching, 
and that he might hâve guarded himself agalnst It, if he had stopped at 
the exit of the dépôt long enough to hâve looked about him But we think 
thèse are questions for the jury to détermine. We see no reason, so long 
as the jury System is the law of the land, and the jury is made the tribunal 
to décide disputed questions of fact, why it should not décide sueh questions 
as thèse as well as others. ïhere is nothing in a case in which it is con- 
ceded, fuUy and unreservedly, that the défendant eompany is in fault on 
aecount of the manner of running its trains, such as the high rate of speed 
and other careless matters mentioned by the court in its instructions, which 
should justify the court in refusing to submlt to the jury the question whetli- 
er the défendant Company is relieved from the Ilability incurred by it, by 
reason of the acts of the plaintiff showing that, in some degree, he may not 
hâve been as careful as the most cautious and prudent man would hâve beeu. 
Instead of the course hère pursued, a due regard for the respective func- 
tions of the court and the jury would seem to deniand that thèse questions 
should hâve been submitted to the jury, accompanled by such instructions 
from the presiding judge as would hâve secured a sound verdict." 

[2] In the case at bar it was shown without dispute that the first 
time the local train ever switched at Wilsonia, instead of its previous- 
ly accustomed place, was on the occasion in question, and the testi- 
mony of some of the defendant's own witnesses tended to show that 
the train was backed from Wilsonia towards Oswego without any 
outside light on the rear of the train, and the plaintiff testified, among 
other things, that, when he went up on the train in the afternoon, the 
train proceeded a little further south and switched as it had always 
done on his previous visits; that when he and Emmett started to re- 
turn they intended to take the train at Oswego, and started to go to 
that station; that they took a well-beaten path leading towards the 
railroad ; that they saw the train at Wilsonia, and could see from the 
side lights and the engine that it was headed towards Portland, and 
thought it had already been to Oswego. Being asked to tell the jury 
what he did, and what he saw, and what occurred from the time he 
got on the railroad track, the witness answered and was questioned as 
follows : 

"A. Well, we came right up on the track, and went right up the track 
till it hit me there and knocked me off. Mr. Fenton : I didn't hear. A. We 
went up the trâck until the train hit me. Q. Did you run? A. No, sir; we 
started to run, and we was going up the hill there. We had been running 
from the barn, and we was pretty vj-ell out of wind at that time. Q. You 
started to run? A. Yes, sir. We wasn't running at the time it hit me. Q. 
How fast were you going when the train hit you? A. As fast as I could 
walk. Q. As fast as you could walk? A. Yes, sir. Q. Now, did you hear 
any bell ring? A. No, sir. Q. Did you hear any whistle? A. None at ail. 
Q. Well, was there any bell rung or any whistle sounded at that time? A. 
No, sir. * * * Q. Now state, was there anybody on the rear end of that 
train when you were struck? A. No, sir. Q. Was there any light there, or 
anything? A. Nothing at ail. Q. Well, were you looking and listeningî 
A. Yes, sir; I was looking straight ahead." 
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And the witness Emmett testified much to the same effect. 

Uniess it can be held — which we think cannot properly be done — 
that the mère going and rapidly walking or running on the company's 
track by the plaintiff in and of itself constituted contributory négli- 
gence, we regard it as clear that the évidence and attending circum- 
stances were such as to hâve entitled the plaintiff to the submission 
of the question of his alleged contributory négligence to the jury un- 
der appropriate instructions. 

The judgment is reversed, and the cause remanded to the court 
below for a new trial. 



KEWMARKET MFG. CO. v. CHAPMAN. 

CHAPMAN V. NEWMAEKET MFG. CO. 

(Circuit Court of Appeals, First Circuit. January 30, 1913.) 

Nos. 1,003, 1,004. 

Appkal and Erbor (§ 855*) — Contention Not Passed on in Trial Court — 
Res Judicata — Judgment in State Court. 

Wtiere the District Court of tiie United States, in a suit involving de- 
fendant's rlglit of flowage on complalnant's land, reached a correct déter- 
mination of tlie case, withont référence to any findln^s in a prior suit 
in the state court, or inquiry as to how far complalnant's rights liad been 
determined thereby, tlie question of res .judicata would not be considered. 

[Ed. Note. — For otlier cases, see Appeal and Errer, Cent. Dig. § 3400; 
Dec. Dlg. § 855.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Hampshire; Edgar Aldrich, Judge. 

Suit by Electa A. Chapman against the Newmarket Manufactur- 
ing Company. From a decree granting relief, both parties appeal. 
Affirmed. 

Oliver W. Branch, of Manchester, N. H. (Branch & Branch, of 
Manchester, N. H., on the brief), for plaintiff. 

John Scaminon, of Exeter, N. H. (Davis, Peabody & Brown, of 
Boston, Mass., and Eastman, Scammon & Gardner, of Exeter, N. 
H., on the brief), for défendant. 

Before DODGE, Circuit Judge, and BROWN and HALE, Dis- 
trict Judges. 

HALE, District Judge. This action in equity involves défend- 
ants right of flowage on complainant's lands. The bill allèges that 
for more than six years past the défendant has maintained its main 
dam and waste gâtes at Newmarket, N. H., on the Lamprey river, 
and that it has maintained certain other dams and waste gâtes on 
its storage ponds some miles above Newmarket, in such a manner 
as to cause an unreasonable height of water, and an unlawful flow- 
age of complainant's lands at Newmarket. 

The complainant is the owner of a farm located on the easterly 
bank of the river, partly in Durham, Stratford county, and partly 

•For otlier cases see saine topic & § numekr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in Newmarket, Rockingham county, in New Hampshire. She com- 
plains that by the unlawful acts of the défendant at certain times 
of the year, for more than six years past, her farm bas been over- 
fiowed and submerged by water, and the grass thereon growing 
bas been injured, and the soil itself greatly damaged. The défend- 
ant dénies the improper use of the main dam and gâtes at New- 
market, and of the dam and gâtes on its storage réservoir, and 
asserts that it bas not exceeded the rights of fîovvage acquired by 
three certain deeds from the complainant's ancestors in title, name- 
ly, the deed of December 11, 1824, April 26, 1833, and September 
14, 1840, and t'iat it bas the rigbt under those deeds to hold back 
the water by means of its main dam, and to flow complainant's land 
in a reasonable manner whenever it has a bénéficiai use for the wa- 
ter. 

The further claim is made by the complainant that by a suit 
brought in the state courts of New Hampshire, which resulted in 
a judgment for the présent complainant, it was determined, on ap- 
peal to the New Hampshire Suprême Court, that the opération by 
the défendant of its waste gâtes in connection witli its main dam 
lias been determined to be unreasonable and unlawful, and that 
damages bave been awarded to her for such unreasonable and un- 
lawful use; but that since the décision of the case in the state 
court the défendant has continued to keep its waste gâtes shvit 
when the water in the river has been high enougli to pass over the 
dam, and has caused an unreasonable and unlawful flowage of com- 
plainant's farm. The défendant dénies that it has ever been deter- 
mined at law tliat closing the waste gâtes on the dam at Newmar- 
ket when the water is high enough to pass over the same is 
unreasonable and unlawful. 

The case was referred to a master, who heard ail tiie évidence 
and made a complète report to the District Court. In that report 
he found, among other things, that a reasonable use of the dam re- 
quires that its waste gâtes should be raised in times of high water, 
at certain seasons, to prevent an unreasonable flowage of complain- 
ant's land; that the évidence before him disclosed that the water 
was running excessively high over the dam at certain times enu- 
merated by him, and that the waste gâtes were not used to their full 
capacity; that the évidence has led him to the conclusion that the 
défendant has not always donc its best to protect the complainant's 
land in times of high water, and the resuit has been an unreason- 
able flowage. The master makes it clear that in saying that the 
défendant has "not done its best" he means that the défendant has 
not exercised ail the reasonable care which a prudent man should 
use, under the circum stances, to prevent the flowage of the com- 
plainant's land in times of very high water. After considering the 
testimony before him, the master finds that little, if any, damage 
can resuit from the water flowing over the dam at a height not ex- 
ceeding four inches above the flashboards of the dam. In his re- 
port he mentions the finding of the jury, and of the court, in Chap- 
man v. Newmarket Manufacturing Co., 74 N. H. 424, 68 Atl. 868, 
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15 L,. R. A. (N. S.) 292; and he makes some référence to the déter- 
mination of the State court in that case, and to the fact that the 
claim is made by the complainant that certain questions of fact, 
passed upon in that case, hâve become res adjudicata. 

In September, 1912, this case came on for hearing in the District 
Court of New Hampshire. At that hearing the District Court re- 
committed the master's report for spécifie findings, independent of 
the findings in the action at law in the state court of New Hamp- 
shire. The District Court requested the master, from the évidence 
before him, and without further arguments, to report what is a 
reasonable height for the défendant to allow the water to flow over 
the flashboards of the dam, both when its mill is in opération and 
when it is not in opération, and to fmd specifically whether the de- 
fendant lias kept its waste gâtes closed, and thereby caused the 
water to rise to a liigher point than is reasonable and lawful, re- 
sulting in damage to the complainant. Thereafterwards the master 
made a supplemental report, as follows: 

"Tliere were two views diiring the hearing betore me; and upon reconi- 
iiiittal of this case I malce the tolkiwlng spécifie tindings, based solely upoij 
tlie évidence submitted before ine, and eutirely independent of the findings ol 
tlie jury or the évidence submitted to that jury in the action at law formerlj 
pending in the state court : 

"(1) B'our inches on the dam is a reasonable lieiglit for the défendant to 
allow the water to tlow over the flashboards of the dam In question as now 
maintained, both when the defendant's mill is in opération and when not in 
opération. 

"(2) I flnd specifically from the évidence preseuted before me that the 
defendatit has unreasonably liept its waste gâtes closed, thereby causing the 
water to rlse to a higher point, resulting in flowage and conséquent dam- 
age to the plaintifC. 

"(3) Solely from the évidence presented before lae, I assess the damages 
resulting to the plaintifC from the unreasonable \ise of the dam at $600." 

The District Court then ruled that it found no ambiguity in the 
deeds to which référence bas been made ; that the right of flowage 
is one to be used reasonably^the principle of reasonableness un- 
der an express grant having been recognized in Chapman v. New- 
market Manufacturing Co., 74 N. H. 424, 68 Atl. 868, 15 L. R. A. 
(N. S.) 292, and in State v. Sunapee Dam Ce, 70 N. H. 458, 460. 
50 Atl. 108, 59 L. R. A. 55. The District Court therefore affirmed 
the supplemental report, and entered a decree : 

(1) That the plaintiff hâve judgment against the said défendant for the 
sum of $600, with costs. 

(2) That the said défendant be enjoined and restrained from lieeping the 
waste gâtes in its dam, in the town of Xewmarket, closed when and after 
the water reaches a height of four inches above the top of the flashboards 
thereon. 

(3) It is further ordered, adjudged, and decroed that upon application to 
Ita oflice the défendant shall at ail reasonable tlnies admit the plaintifC or 
her agents to the millyard to observe the height of tlie water upon said dam 
and the position of the said waste gâtes. 

Exceptions were taken by the défendant to the master's supple- 
mental report; and an appeal was taken by the défendant from the 
decree of the District Court. 
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Tlie complainant also appealed from the décision of the District 
Court, alleging that the court erred in denying complainant's mo- 
tion for a mandatory injunction in accordance with the master's 
original report, as follows: 

"That if in times of higli water it becomes impossible to conti'ol ttie water 
in said river by means of the waste gâtes in said dam said défendant stiall 
close the sates in its storage réservoirs, Ijnown as Pawtuckaway Pond and 
Meiidiim's Pond, and thus reduoe, so far as possible, the flow of water in 
said river uutil suc-h excessive hlgh water shall hâve abated, so that the 
same eau be controlled by said waste gâtes." 

Touching this appeal of complainant, there is nothing in the mas- 
ter's report which would hâve justified the District Court in taking 
the action asked for. It is enough for us to say that we find noth- 
ing in the record which warrants us in further considering the com- 
plainant's appeal. It is clear that the District Court committed no 
error relating to it. 

In référence to the appeal of the défendant, it appears that the 
final decree of the District Court was based entirely upon the sup- 
plemental report of the master. That court reached a complète 
and correct détermination of the cause without référence to any 
findings in the suit in the New Hampshire state court, or to the 
inquiry how far complainant's rights had been determined by that 
suit. There is, therefore, no need for us to consider how far the 
questions brought before us in this appeal are res adjudicata. The 
District Court properly held that, although the deeds to which we 
hâve referred were absolute in form, they do not grant a right to 
exercise the easement in an unnecessary and unreasonable manner. 
Olcott V. Thompson, 59 N. H. 154, 156, 47 Am. Rep. 184; Bean v. 
Coleman, 44 N. H. 539, 543; Berry v. Hutchins, 73 N. H. 310, 316, 
61 Atl. 550. 

We think the judgment of the District Court was without error. 

In each case the decree is as follows : 

The decree of the District Court is affirmed; and the appellee 
recovers costs of appeal. 



Xj. e. WATERMAK CO. v. STANDARD DRUG CO. 

(Circuit Court of Appeals, Sixth Circuit. January 11, 1913.) 

No. 2,270. 

1. Injunctton (I 211*) — Permanent Injunction — Consent Oedeb^ 

Complainant haviug applied for a temporary injunction, défendant at 
the hearing stated that it would hâve no further affldavits or évidence on 
the hearing to be had later and that the matter of temporary injunction 
might be considered on the hearing as for permanent Injunction, where- 
upon the court entered an order that "a motion for a writ of permanent 
injunction this day by consent coming on to be heard on the bill of com- 
pJaint," etc. Held, that such order should not be considered as a con- 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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sent orrler, but as a iïubmi.ssion to final liearius of eomplauiaiit's rlglit to 
au injuiM-tion aud not as aduiittiug sueli light. 

[E(J. Note.— For other cases, see Injuiictiou, Oeut. Dlg. § 4.".îl; Doc. 
Diç. § 211.*J 

2. INJUNCTION (S 210*) — OSDER ]\IODIFICAÏION~RlJLE TO SlTOW CAUSE. 

Au injuiiftioii order entered at a pvior tenu Is not open to modlflo.i- 
tiou ou a subséquent ruie to show cause, but tlie only power residiug In 
the court in respect to such injunction Is to coustrue and enforce It. 

[Ed. Nofe. — For other cases, see lujunctiou, Cent. Dig. § 433; Dec. 
Dig. § 210.*] 

3. ïrade-Makks and Tp.ade-Names (§ 07*) — Injunction — Violation. 

An injuiiction enjoiued défendant, a eorponitiou, its offlcers, agents, 
servants, eiuployCs, and ail persons takiiig or holding under, from, or 
tlirough it, froni infrlnging coniplaiuant's trade-nuu-k "Wateruiau's Idéal 
Fountain Pen, N. Y.," and also restralning the use of the word "Water- 
nian" in connection wltli the niamifacture and sale of pens uuless accoiu- 
panied by words disiinguisliing such nanie froui that of coniplaiuant. 
r>efendant T.. who was a tenant of défendant coniiiany, was not a party 
by name to the original suit, but was shoAvn the in.iunction order and 
agreed not to sell pens niarked "A. A. Waternuin & Go." whlle a tenant 
of défendant, but did so, statnig orally to eacli piirehaser that they 
were A. A. Watermau & Co. pens and not the L. 10. Waternian pens sold 
by coniplaiuant. JJcM, that siuli eonduet on the part of défendant T. 
constituted a violation of the injuuetion in case the relationship be- 
tween defendarjt conipany and T., so far as the sale of peus was con- 
cerned, was that of prlncipjil and agent. 

[E(î. Note. — For other cases, see Trade-SIarks and Trade-Names, Cent. 
Dig. §§ 110, 111; Dec. Dig. § 97.*] 

4. Traue-Marks and Trade-Names (§ 100*) — Judgments Appealaule — Ad- 

DiTTONAL Parties — Gontempt Proceedincs, 

Complainant having obtained an injunction against défendant Com- 
pany restraining the use of the word "Waternian" in connection with 
the sale of pens not of eomplainaut's manufacture, coniplaiuant insti- 
tuted a proceeding for civil conterapt against défendant compauy aud 
défendant T., who was not a party to the original suit, claimiug tliat T. 
was an agent of défendant conipany and that the injunction had been 
violated liy sales niade through liiin. Ifchl. that au order dismissing 
the proceeding w;is appealable both as to défendant corporation aud as 
to T. 

TEd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 114; Dec. Dig. § 100.-] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John M. Killits, 
Judgc. 

Action by tlie L. E. Watermau Comi^any against the Standard Drug 
Company. From an order dismissing a rule entered against défendant 
and one Sol. Teller, as its alleged agent, to show cause why a writ of 
attachment should not be issued against them as for contempt for 
violating an injunction previously granted in favor of complainant, it 
appeals. Reversed and remanded. 

Samuel S. Watson, of New York City, for appellant. 
John A. Chamberlain and T. If. Bushnell, both of Cleveland, Ohio, 
for appellee. 

•For other ea?es sec saine topic & § kumtîkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

WARRINGTON, Circuit Judge. This is an appeal from an order 
made in tlie court below November 9, 1911, dismissing a rule thereto- 
fore entered against appellee and one Sol. Teller, as its alleged agent, 
to show cause why a writ of attachment should net issue against them 
"as and for contempt of court" for violating an injunction order pre- 
viously granted in the cause. The injunction had been granted nearly 
two years before upon bill of appellant, and proofs of infringement of 
complainant's trade-names and trade-marks and of unf air compétition ; 
and thèse matters form the subject of the controversy. The order en- 
joined défendant, a corporation, "its officers, agents, servants, em- 
ployés, and ail persons taking or holding, under, from, or through it, 
from" infringing complainant's trade-mark "Waterman's Idéal Foun- 
tain Pen, N. Y.," also its trade-mark "Waterman's," as stated in four 
paragraphs. Paragraphs 3 and 4 are relied on and are as follovvs: 

"{?>) Using the nariie of 'A. A. Waterman & Co.,' or auy corporate name oon- 
taiiii;ig the word 'Waterman' or 'Waterman's' or 'Watermans's' in connection 
with the manufactnre, or sale, of fountain pens, unless aceompanied by words 
whieh eonspieuously, clearly, and nnmistalcably distinguish such corporate 
name from that of the eomplainant. 

"(4) Selling, representing, or advertising In any manner whatsoever fountain 
pens (other than fountain pens of complainant's manufacture), as 'Waterman 
Pens,' 'Waterman's Pens,' 'Waternums's Pens,' 'Waterman Fountain Pens,' 
'Waterman's Fountain Pens,' 'Watermans's Fountain Pens,' or using any other 
words which would indicate that the fountain pens so sold represented or 
advertised are fountain pens of complainant's manufacture." 

[i] The application made under the original bill was for a tem- 
porary injunction, but counsel for the présent appellee admittedly stat- 
ed to counsel for the présent appellant : 

"That défendant would hâve no fnrther affldavits or évidence upon a hear- 
ing to be had later and that the matter of a teniporary injunction might be 
considered upon hearing as for a permanent injunction." 

The order of injunction as made commences thus: 

"A motion for a writ of permanent injunction this day by consent coming 
on to be heard upon the bill of complaint," etc. 

The order remains in full force and effect ; no appeal or other steps 
having been taken to review it. It was treated below by Judge Kil- 
lits as a consent order; but we interpret the consent to hâve been 
meant and considered as a submission to final hearing, and not as ad- 
mitting complainant's right to the injunction. 

The question demanding ultimate considération is whether the true 
légal relation between the appellee Drug Company and Sol. Teller 
places the latter fairly Vi'ithin the language of the order enjoining the 
Drug Company, "its officers, agents, servants, employés, and ail other 
persons taking or holding, under, from, or through it." Stated shortly : 
Is Teller an agent or employé of the Company? The proceeding for 
contempt was heard and disposed of upon affidavits and exhibits. The 
acts claimed to hâve been violative of the order of injunction were 
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committed within the Euclid Avenue store of the Drug Company in 
Cleveland. The défenses made in substance are: (1) Tliat the rela- 
tion between the Drug Company and Teller was at the date of the in- 
junction, and still is, that of landlord and tenant ; and (2) that Teller 
was not a party to the original suit. The learned trial judge, who 
dismissed the rule to show cause, did not find it necessary to déter- 
mine the true relation that existed between the Drug Company and 
Teller. This was because of a ruling made in L,. E. Waterman Co. 
V. Modéra Pen Co., 183 Fed. 119, 105 C. C. A. 408 (C. C. A. 2d Cir.), 
that the third paragraph of the injunction order there involved was 
erroneous ; the court below holding in the instant case : 

"The facta do not coiineet the Standard Drug Company with the transaction 
unless it may be said that they are responsible for the acts of Sol. Teller, their 
tenant. In fact, there is at most hère nothing more tlian a technical contempt, 
or a technical violation of an order which it is quite plain the court would 
not now grant under the saine circumstances and which we are very elear 
the court granting it would not hâve granted had it been contested." 

[2,3] Judge Hand has since interpreted the décision of the Court 
of Appeals in the case just cited to mean that "there should be no 
absolute injunction against the name 'A. A. Waterman & Co.' on the 
showing made," but he did not understand the rule to forbid placing a 
limitation upon the use of the name. (D. C.) 193 Fed. at 248. Apart 
from that case, however, it is clear that the order of injunction, which 
Judge Tayler had entered at a previous term, was not open to modifi- 
cation on the rule to show cause. Loeser v. Savings Deposit Bank 
& Trust Co., 163 Fed. 212, 213, 89 C. C. A. 642 (C. C. A. 6th Cir.) ; 
Bronson v. vSchulten, 104 U. S. 410, 26 L. Ed. 797; Barrell v. Tilton, 
119 U. S. 637, 643, 7 Sup. Ct.^ 332, 30 L. Ed. 511; Turner v. Rail- 
way Co., 24 Fed. Cas. 367. The only power residing in the court 
below, or in this court, in respect of such an order of injunction, is 
to construe and enforce it. It was admitted that, although Teller 
was not a party by name to the original suit, when the order of in- 
junction was served on the Drug, Company, it was either shown or 
read to Teller, and that he "agreed not to sell the pens marked A. A. 
Waterman & Co. while tenant of défendant." This is hardly consist- 
ent with a total absence of control in the Drug Company. Both Tel- 
ler and a saleswoman in charge of the business carried on by him 
stated in substance in affidavits that they sold "A. A. Waterman & 
Co." pens, and that the pens were so marked, but that they in each 
instance orally stated to the purchaser that they were such pens, and 
that she also stated that they were not the L. E. Waterman pens. 

Thus Teller's agreement "not to sell the pens marked A. A. Water- 
man & Co.," before mentioned, was confessedly not kept. It is equally 
clear that, if the relation between the company and Teller is in légal 
efïect that of principal and agent, both the Drug Company and Teller 
vioiated the order of injunction. Estes v. Worthington (C. C.) 30 
Fed. 465, 466; Dadirrian v. Gullian (C. C.) 79 Fed. 784, 787; Feath- 
erstone v. Ormonde Cycle Co. (C. C.) 53 P'ed. 111; Cramer v. Frv 
(C. C.) 68 Fed. 201, 205. The injunction forbade the Drug Company 
to use the name "A. A. Waterman & Co.," or to use "any corporate 



L. E. WATEEMAN OO. T. STAKDABD DBUQ C30 ITl 

name containing the word 'Watertnan,'" in connection with the sale 
of fountain pens, "unless accompanied by words which conspicuously, 
clearly, and unmistakably distinguish such corporate name from that 
of the complainant." If we regard this language, rather than one of 
the affidavits to the contrary, the late Jadge Tayler thought it was not 
enough for the seller, when disposing of the pens, simply to state 
orally either that such pens were made by A. A. Waterman & Ce., or 
that they were made by that company, and were not "L. E. Waterman 
pens" ; because the inhibition is that such sales must be accompanied 
by words which conspicuously distinguish the name of A. A. Water- 
man & Co. from that of the L. E. Waterman Co. An oral statement 
cannot very well be employed to distinguish the two names "conspicu- 
ously." The injunctional order appears to be based on the theory that 
the public understands "Waterman" to signify the appellant's pens, 
and the évident purpose was to avoid confusion and déception 
of the public (Dietz v. Horton Mfg. Co., 170 Fed. 872, 96 C. C. 
A. 41 [C. C. A. 6th Cir.]), and so to protect the average customer, 
rather than the discriminating dealer. It bas been aptly said of the 
two names, L. E. Waterman Co. and A. A. Waterman & Co., in an- 
other case, that the ordinary customer would scarcely heed the dif- 
férence between the initiais "L. E." and "A. A."; he would be in- 
fiuenced by the name "Waterman." Indeed, it is hard to see how 
the requirement of the présent injunction can be satisfied without 
plainly stating at least upon the packages containing A. A. Waterman 
& Co. pens, and similarly in advertising the pens, both that they are 
A. A. Waterman & Co. pens, and not pens of the L- E. Waterman 
Co. In L. E. Waterman Co. v. Modem Pen Co. (D. C.) 193 Fed. at 
page 247, it was said : 

''Now It Is perfectly plaln to any candld person that the ordinary bnyei 
pays llttle attention to such préfixes as 'L. B.' and 'A. A.' — an inattention upon 
which it is quite clear to me the défendant'» purchase of the name depended. 
Dealers wlU, of course, know the différence very weU; but they are prlvy to 
the fràùd. It Is the form In whlrfi the wares corne to the final buyer that 
counts, and, whlle the défendant Is not responslble for the spontaneoua repré- 
sentation of dealers, it must not so mark or drees its goods as to create, or 
aid in, any misapprehensoin by the buyera." 

Again, as there stated (193 Fed. 248) : 

"Therefore a decree wlU pass forbidding the use of 'Idéal,' of "Waterman,' 
and of 'A. A. Waterman & Co.,' except in connection with the foUowlng phrase 
or its équivalent, ail words to be written in letters of the eame size, 'not con- 
nected with the original "Waterman" pen.'" 

Further, as Judge Denison recently summed uo in the Webster's 
Dictiqnary Case (G. & C. Merriam Co. v. Saalfield, 198 Fed. at 375 
[C. C. A. 6th Cir.]): ^ 

"Défendant may not use the word at ail, unless he accomi)anles it with the 
explanatlon ; he must neutralize an otherwise false impression ; he must 'un- 
mistakably Inform' the public that the article is of his production (Singer iîfg. 
Co. V, June Mfg, Co., 163 U. S. 200 [16 Sup. Ct 1002, 41 L. Ed. 118]) ; he must 
80 distinguish that 'no one with the exercise of ordinary care can mistake' 
(Saxlehner ▼. Bisner & Mendelsohn Co., 179 U. S. 19, 41 [21 Sup. Ct 7, 4.5 îj. 
Pd. 60]); he must give 'the antidote with the bane' (lïerrlng, etc., Co. li IIiiU, 
etc., Co., 208 U. S. 659 [28 Sup. Ct. 850, 52 L. Ed. œ^])." 
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[4] Clearly the object of the présent proceeding is to vindicate and 
enforce private rights ; it is remédiai in its nature, and involves a 
charge only of civil contempt, not criminal contenipt. Merchants' 
Stock & Grain Co. v. Board of Trade, 187 Fed. 399, 402, 109 C. C. 
A. 230 (C. C. A. 8th Cir.), and numerous cases there cited; Enoch 
Morgan's Sons Co. v. Gibson, 122 Fed. 422, 423, 59 C. C. A. 46 (C. 
C. A. 8th Cir.). It follows that, since the Drug Company was de- 
fendant in the original suit, the case as to it was appealable to this 
court. Merchant's Stock & Grain Co. v. Board of Trade, 187 F*ed. 
399, 109 C. C. A. 230; Enoch Morgan's Sons Co. v. Gibson, 122 Fed. 
423, 59 C. C. A. 46; Matter of Christensen Engineering Co., 194 U. 
S. 458, 460, 461, 24 Sup. Ct. 729, 48 L. Ed. 1072. Considering the 
object and nature of the présent proceeding, in connection with the fact 
that Teller was joined as a défendant upon the theory and claim that 
he was an agent of the Drug Company, we think it is equally plain 
that the case was appealable as to him ; because, if such relation ex- 
isted, he admittedly aided and assisted the cômpany in disobeying the 
injunction, and so was amenable to process as a party. Estes v. 
Worthington, supra; Dadirrian v. GuUian (C. C.) 79 Fed. 786. See, 
also, Employers' Teaming Co. v. Teamsters' Joint Council (C. C.) 141 
Fed. 679. Àfter the rule had been dismissed, appellant fîled a pétition 
again asking for a rule to show cause against the Drug Company and 
Teller "jointly and severally, why a writ of attachment should not is- 
sue against them as and for contempt of court in violating an injunc- 
tion order of this court, dated December 14, 1909" (the order in ques- 
tion) ; and, further, that a référence be made to take proofs upon 
stated issues of fact tendered, among which is one concerning Teller's 
relation to the Drug Company. If it should appear on investigation 
that their relation was that of principal and agent, the court in which 
the injunction was granted would hâve no more right to décline to 
enforce it than it would to forbid the issue of an exécution to collect 
an ordinary judgment there rendered. Enoch Morgan's Sons Co. v. 
Gibson, 122 Fed. 423, 59 C. C. A. 46. 

(Since this relation was not determined, the ruling below must be 
reversed with costs, and the cause remanded for trial upon that issue. 



CARBON rUEL CO. v. CHICAGO, C. & L. R. CO. et al. 

IIEWITT MFG. CO. v. OLD COLONY TRUST CO. DP BOSTON, MASS., et al. 

(Circuit Court of Appeals, Seventli Circuit. November 19, 1912.) 

Nos. 1,843, 1,846. 

1. Receivers (§ 152*) — Railboads — Pbiobity of Ci-aims. 

Claims for supplies furnishecl to a railroad conipany witliin six months 
of the appolntment of a recelver are not payable out of the corpus in 
préférence to mortgage bondholders, where there has been no diversion 
of income and no surplus earnings before or after the appolntment, uu- 
less the supplies and the payment therefor by the recelver are neeessary 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe 
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to his continuance of the business of the road, and the mère fact that a 
Connecting road may be compelled under the Interstate Commerce Act 
to transact business witli the receiver does not afifect the rule. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 272-275, 278; 
Dec. Dig. § 152.*] 

2. Receiveiîs (§ 152*) — Raileoads — Peioeity of Claims. 

One furnishing coal and journal bearings to a railroad company with- 
in six nionths of the apponitmeut of a receiver is not entltled to payment 
ont of the corpus in préférence to mortgage hondholders, though some 
of the supplies are on hand and unused at the time of the appolntment; 
a claim for priorlty not being baseû on fraud in the acquisition of the 
supplies, nor facts shown which would hâve sustalned sueh a claim. 

|Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 272-275, 278; 
Dec. Dig. § 152.*] 

3. Receiveiîs (| 152*) — Railroads — Priokity of Claims. 

A mère failure to exercise the right to foreclose mortgages given by 
a railroad company does not. In the absence of fraud. displace the lien 
on the corpus of the estate in favor of claimants, who, with actual or 
constructive notice of the existence of the lien, furnished supplies to the 
compan.v vvithin six months of the appolntment of a receiver and after 
a default justifying foreclosure. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 272-275, 278; 
Dec. Dig. § 152.*] 

4. Receivers (§ 152*) — Railhoads — Priority of Claims. 

One furnishing supplies to a railroad company within six months of 
the appolntment of a receiver acquires no right to comi)el payment out 
of the corpus of the estate in préférence to mortgage hondholders, uiere- 
ly because such discretionary power is given to a receiver of tlie company 
in the order of appolntment as would protect him in case he had actually 
paid for the supplies. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 272-275, 278; 
Dec. Dig. § 152.*] 

Appeal from the Circuit Court of the United States for the District 
of Indiana; Albert B. Anderson, Judge. 

Suit by George A. Fernald and others against the Chicago, Cincinnati 
& Louisville Raih'oad Company, in which James P. Goodrich was ap- 
pointed receiver of the company, and in which the Old Colony Trust 
Company of Boston and others were made parties. From decrees 
denying priority tjo the Carbon Fuel Company and the Hewitt Manu- 
facturing Company, supply claimants, they appeal. Affirmed. 

Thomas B. Paxton, Jr., and Wlarrington & Seasongood, ail of Cin- 
cinnati, Ohio, and William Pirtle Herod, of Indianapolis, Ind., for ap- 
pellants. 

Henry C. Starr, of Chicago, 111., and Albert Baker and F. Winter, 
both of Indianapolis, Ind., for appellees. 

Before KOHLSAAT and MACK, Circuit Judges, and LANDIS, 
District Judge. 

MACK, Circuit Judge. It is unnecessary in thèse cases to consider 
the circumstances under which supply claims may be paid out of sur- 
plus earnings or because of diverted income. No such question is pre- 
sented on thèse records. The important question is whether an in- 

•FoT other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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debtedness of a railroad to supply claimants, incurredl within six months 
of the appointment of a receiver, shall be paid out of the corpus of the 
estate in préférence to the indebtedness to mortgage bondholders, when 
there bas been no diversion of income and no surplus earnings, either 
before or after the appointment of the receiver. 

[ 1 ] The extremely narrow Hmits within which this may be done are 
clearly defined in the case of Miltenberger v. Logansport Ry. Co., 106 
U. S. 286, 1 Sup. Ct. 140, 27 L. Ed. 117, as interpreted by the latest 
décision of the Suprême Court in Gregg v. Metropolitan Trust Co., 197 
U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717. Not only must the indebted- 
ness be a necessary operating expense in keeping and using the railroad 
and preserving the property in a fit and safe condition, not only must 
the supplies hâve been necessary for the business of the road, but the 
payment by the receiver of the indebtedness incurred before bis ap- 
pointment must be necessary to his continuance of the business of the 
road. 

That the claim in the Gregg Case was for railroad ties used and to 
be used in the place of decayed and rotted ties, while in this case it is 
for coal and journal bearings, is immaterial. If the différence be- 
tween the majority and minority of the court in the Gregg Case had, 
been based upon the nature of the supplies, if the majority had rejected 
the claim because in their judgment railroad ties were to be deemed 
part of the permanent construction of the road and not in the nature 
of current supplies necessary for the immédiate opération and business 
of the road, that case could be distinguished ; but no such différence 
existed. The concession of counsel, adopted by the court, obviated the 
necessity of determining whether a claim for ties is strictîy of the 
same character as a claim for coal. 

The majority opinion, in stating that the payment for the supplies 
by the receiver, and not merely the supplies themselves, must be es- 
sential to the conditct of the business of the road before the claim 
therefor can displace a mortgage lien upon the corpus, followed the 
Miltenberger Case. The allowance there made to laborers was based 
upon the theory, adopted by the court, that the payment of such claims 
by the receiver is essential to avert the danger of a strike and to secure 
the continued opération of the road. The payment by the receiver of 
balances to Connecting roads was likewise deemed essential to the fur- 
ther opération of the road because, unless paid, thèse Connecting roads 
would hâve ref used f urther to transact business with the receiver. 

That a Connecting road would now be compelled under the Inter- 
state Commerce Act to transact business with the receiver, is merely 
an argument that such a claim as was allowed, prior to this. act, in the 
Miltenberger Case, should no longer be entitled to such priority. It 
furnishes no basis, however, for counsel's contention that the rule laid 
down in that case, so narrowly restricting the priority of supply claims 
as against, the corpus, is now to be disregarded. :' 

[2] The ,fact that some of the supplies were on hand and unused 
at the time the receiver was appointed gives the claimants no priority. 
As the court says in the Gregg Case : 

"The material point Is not tlie time wlien they were used, but the time 
whén thfey were acquired." 
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The daim for priority is not based upon any allégation of fraud in 
the acquisition of the supplies, and no facts hâve been shown which 
Avould hâve enabled the claimants to reclaim so much of their prop- 
erty as was on hand at the time of the appointment of the receiver, 
even if the pétitions had been based upon a right to rescind the con- 
tract. 

[3] Moreover, in our judgment, there is no basis for the création 
of an estoppel as against any of the parties, either because of certain 
loans made by the trustée, or because of any possible failure to begin 
foreclosure proceedings at an earlier date. It is therefore unnecessary 
to détermine whether, under the terms of the mortgage, the trustée 
might hâve begun foreclosure proceedings prior to the expiration of six 
months after default. Even if such a right existed, a mère failure to 
exercise it, in the absence of fraudulent conduct, will not operate to 
displace a lien on the corpus of the estate in favor of claimants, who, 
with actual or constructive notice of the existence of the lien, hâve fur- 
nished supplies after such default. 

[4] The Gregg Case, moreover, is binding authority for the propo- 
sition that, even if such a discretionary power may hâve been given 
to a receiver in the order of appointment as would protect him in case 
he had actually paid supply claimants, no rights are given to the claim- 
ants themselves to demand priority, merely because of such an order. 

The decrees of the Circuit Court, approving the spécial master's re- 
port and denying priority to the appellants' claims, will therefore be 
affirmed. 



FOSTBR MILBUEN CO. v CHINN. 
(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 90. 

1. Courts (§ 37*) — Jueisdiction — Objections— Waivee. 

It is a gênerai rule in the fédéral courts that an objection once talten 
to the jurisdiction is not waived by defendant's subsequently answering 
and taking part in the trial. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 147-149, 151, 156 ; 
Dec. Dig. § 37.*] 

2. Judgment (§ 828*) — Foreign Judgment — Jurisdiction — Attaok. 

A défendant may attack a judgroent of a court of another state for lack 
of .iurisdiction, either appearing on the face of the record or proved by 
testiinony. 

[Ed. Note. — For other cases, see Judgment, Cent Big. §§ 1504-1509; 
Dec. Dig. § 828.*] 

3. Judgment (§ 828*) — Forkign Judgment — "Full Faith and Crédit" — 

Usages. 

The full faith and crédit which fédéral courts are requlred by Rev. 
St. § 905 (U. S. Comp. St. 1901, p. 677), to give to judgments of state 
courts, means the same faith and crédit the judgment would hâve by law 
or usage withln the state; and hence a usage, established by décision 
of the highest courts of Kentucky, that an appeal to the state Court of 
Appeals by a défendant, against whom judgment has been rendered, con- 
stitutes a waiver of an objection to the trial court's jurisdiction, based 

•For other cases see same toplc & § numbbe In Dec. & Am. Dlga. 1907 to date, & Eep'r Indexes 
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on alleged insufficient service of process, must be enforced in an action 
on the judgment iu tlie fédéral courts. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. § 828.* 

For otlier définitions, see Words and Phrases, vol. 4, pp. 2098, 20110; 
vol. S, p. 7667. 

Glvlug i'iill faith and crédit, iurlsdlction of federnl court.s, see note to 
Bailey v. Mosher, 11 C. C. A. 318.] 

4. Co>-STiTUTioKAL Law (§ 300*) — DuE Peocess of Law — Objections to ,Tu- 
BisDicrtoN — Waiver. 

The Kentuf-ky ruie, that an appeal by a défendant irom a judgment 
again.st hiui to the state Court of Àppeals opérâtes as a waiver of ob- 
jections to tlie jurlsdietlon of the trial court for insufficient service, is 
not invnlid, as depriving the défendant of lils property wàtliout due pro- 
cess of law. 

fEd. Note.— F(!r other cases, see Constitutional Law, Cent. Dig. §§ 020, 
930 ; Dec. Dig. s 300.*] 

In Error to tlie District Court of the United States for the West- 
ern District of New York; John R. Hazel, Jndge. 

Action by John P. Chinn against the Foster Milburn Company. 
Judgment for plaintiff (195 Fed. 158), and défendant brings error. 
Affirmed. 

Rebadow & Ladd, of Buffalo, N. Y. (Adoljih Rebadow, of Buf- 
falo, N. Y., of counsel, and F. R. Brown, of Jjufïalo, N. Y., on the 
brief), for plaintiff in error. 

W. H. Ticknor, of Buffalo, N. Y., for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. John P. Chinn, the défendant in error, 
a citizen of the state of Kentucky, brouglit suit in the circuit court 
of Mercer county, Ky., a court of gênerai jurisdiction, against the 
plaintiff in error, a corporation of the state of New York, engaged 
in the business of manufacturing proprietary raedicines. The cause 
of action alleged was the false and fraudulent publication of the 
plaintifï's photograph, together with a copy of a testimonial not signed 
by him. Service of the summons was made upon one Monroe, as 
managing agent. His duty was to inspect throtighout the United 
States the distributors of the defendant's advertising literature, who 
were employed by independent contractors. The défendant appeared 
specialîy to quash the return of service, on the ground that it had 
no office, offfcer, or managing agent in the state, and that service 
upon Monroe did not bind it. This motion having been overruled, 
the défendant, under protest and still objecting to the jurisdiction, 
answered and took part in the trial, which resulted in a verdict and 
judgment for the plaintiff, which was upon defendant's appeal to 
the Court of Appeals reversed, and the cause sent back for a new 
trial. On the second trial, the same objections of the défendant being 
overruled, it again contested at the trial, which resulted again in a 
judgment for the plaintiff, and the défendant having appealed on the 
jurisdictional question alone, the same was affirmed by the Court of 

•For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeals, on the ground that the défendant by appealing had waived 
its objection to the jurisdiction. 

Thereupon the plaintiff brought this action upon the Kentucky 
judgment. The défendant set up in its answer the foregoing facts, 
alleging that the judgment was null and void, because the court had 
no jurisdiction of it, and that the proceedings were in violation of 
the Constitution of the United vStates, in that they sought to deprive 
the défendant of its property without due process of law. The action 
was tried by the court, a jury having been duly waived, and judg- 
ment was entered in favor of the plaintifï for the amount demanded 
in the complaint, with costs. 

[1-3] It is certainly the gênerai rule of the fédéral courts that an 
objection once taken to the jurisdiction is not waived by the defend- 
ant's subsequently answering and taking part in the trial. Harkness 
V. Hyde, 98 U. S. 476, 25 L. Ed. 237. It is also true that the de- 
fendant may attack a judgment of the court of another state for lack 
of jurisdiction, either appearing on the face of the record or proved 
by testimony. Thompson v. Whitman, 18 Wall. 457, 21 L. Ed. 897. 
It is, however, the law of the state of Kentucky that though the 
défendant appear specially to object to the jurisdiction of the court, 
if he thereafter appeal to a higher court from any judgment recov- 
ered against him in the action, he ipso facto waives his objection 
and transforms his spécial into a gênerai appearance. It is not neces- 
sary for us to détermine whether the service of process upon Monroe, 
as managing agent, was good or bad. We are obliged under sec- 
tion 905, U. S. Rev. St. (U. S. Comp. St. 1901, p. 677), to give 
full faith and crédit to the judgment ; that is to say, the same faith 
and crédit it would bave "by law or usage" in the state of Kentucky. 
So doing, we must treat the défendant as having appeared generally. 
The trial judge was right in holding that a usage established by the 
décision of the highest courts of Kentucky is to be given the same 
effect as if established by statute. In the latter case the Suprême 
Court bas held that such a rule is binding in a suit upon a judgment 
in the courts of another state. York v. Texas, 137 U. S. 15, 11 Sup. 
Ct. 9, 34 L. Ed. 604. 

[4] The défendant, after its motion to quash the service of process 
was denied, might bave treated it as bad and not defended the action 
at ail ; but, having done so, it cannot be said to be deprived of its 
property without due process of law because held bound by the pro- 
cédure in the action as fixed by the usage of the state of Kentucky. 
Mr. justice Brewer said in York v. Texas, 137 U. S. 15, 11 Sup. 
Ct. 9, 34 L. Ed. 604: 

"The fourteeuth aiiieuduifut is relied upon as iuvalidatlng such législation. 
ïhat forbids a state to 'deprive any ijerson of life, lil)erty or property, with- 
out due process ot law.' And the proposition is that the déniai of a right 
to be heard before judgiuent siniply as to the siifficiency of the service opér- 
âtes to deprive the défendant of liï)erty or property. But the mère entry of 
a judgment for nioney, whlch is void for waut of proper service, touches 
neither. It is only when process is Issued thereon, or the judgment Is sought 
to be enforced, that liberty or property is in présent danger. Jf at that time 
of immédiate attack protection is aiïorded, the substantial guaranty of the 
202 F.— 12 
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aniendment Is preserved, and there is no just cause of coniplalnt. The state 
iias full Power over remédies and procédure in its own courts, and can make 
any order it pleases lu respect thereto, provided that substance of rlght is 
secured wlthout unreasonable burden to parties and litigants. Antonl v. 
Xjreenhow, lOT V. S. 769 [2 Sup. Ct. ôl, 27 L. Ed. 408]. It certainly is more 
convenlent that a défendant be permitted to object to the service, and raise 
the question of jurisdiction, in the flrst instance, in the court in whlch suit 
is pending. But mère convenience is not substance of rlght. If the défend- 
ant had taken no notice of this suit, and judgment had been formally entered 
upon such insutiiclent service, and under process thereon hls property, real 
or Personal, had been seized or threatened with seizure, he could by original 
action hâve enjoined the process and protected the possession of his property. 
If the judgment liad been pleaded as défensive to any action brought by hlm, 
he would hâve been free to deny its valldlty. There is nothlng in the opinion 
of the Suprême Court, or in any of the statutes of the state, of which we 
liave been advised, galnsaying this right. Can it be held, therefore, that lég- 
islation slmply forbidding the défendant to corne into court and challenge 
the validity of service upon him In a Personal action, wlthout surrendering 
liimself to the jurisdiction of tlie court, liut which does not attempt to re- 
■straln him from fuUy protecting his person, his property, and his rights 
:againgt any attempt to enforce a judgment rendered without due service of 
process, and therefore void, deprives him of liberty or property, within the 
prohibition of the fourteenth amendment? We think not." 

Judgment affirmed. 



OtD DOMIXION COPPER MINING & SMELTING 00. Y. LEWIS- 

OHN et al. 

(Circuit Court of Appeals, Second Circuit. Jauuary 13, 1913.) 

No. 101. 

1. Courts (§ 96*) — Pedebal Courts — Rules of Décision. 

Inferior fédéral courts are bound to follow the law as laid down by 
the Suprême Court of the United States, though it may be in conflict 
w^lth the rules of the Suprême Court of the state on the same facts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 325, 327, 328, 
334 ; Dec. Dig. § 90.* 

Concluslveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. E. Co. v. Morgan, 21 0. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 4G8.] 

2. Judgment (§ 572*) — Décision on Demukreb — Hes Judicata. 

Where a demurrer was sustained on the merlts of an amended bill, in 
which eomplalnants had an opportunity of presentlng ail the facts with 
référence to the controversy, a judgment entered on such demurrer was 
res judicata, precluding eomplalnants from thereafter fillng a new biH 
against the same parties, with référence to the same subject-iuatter, but 
based on a différent statement of facts, on the theory that the facts 
stated in the prevlous bill were untrue. 

TEd. Note. — For other cases, see Judgment, Cent. Dig. §§ 1041, 1047- 
1049 ; Dec. Dig. § 572.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; C. M. Hough, Judge. 

Bill in equity by the Old Dominion Copper Mining & Smelting Com- 
pany against Frederick Lewisohn and others. From a decree dis- 
missing the bill (195 Fed. 637), complainant appeals. Affirmed. 

•l'or other cases see same topic & § numbbk in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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Brandeis, Dunbar & Nutter, of Boston, Mass., and Rounds, Schur- 
man & Dwight, of New York City, for appellant. 

Hoadly, Lauterbach & Johnson, of New York City (Edward L,au- 
terbach and Eugène Treadwell, both of New York City, of counsel), 
for respondents. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The facts bearing upon every phase of this 
controversy hâve been stated so often, not only in the fédéral courts, 
but also in the courts of Massachusetts that no useful purpose will 
be subserved by restating them. See 210 U. S. 206, 28 Sup. Ct. 634, 
52 L. Ed. 1025; 225 U. S. 111, 32 Sup. Ct. 641, 56 L. Ed. 1009; 148 
Fed. 1020, 79 C. C. A. 534 (C. C.) 195 Fed. 637; 203 Mass. 159, 
89 N. E. 193, 40 L. R. A. (N. S.) 314. It is, of course, unfortunate 
that the entire burden of the alleged fraudulent transactions com- 
plained of must fall upon Bigelow alone, but that resuit is due to the 
fact that the Suprême Judicial Court of Massachusetts is not in ac- 
cord upon the law with this court and the Suprême Court of the 
United States. 

[1] Mariifestly it is our duty to follow the law of the Suprême 
Court unless the présent record contains facts which clearly difïer- 
entiate the présent case from the case on demurrer. That every op- 
portunity was given to state the facts in the 30,000 share suit can- 
not be denied. With fuU knowledge of the infîrmities of the bill, 
after it had been held insufficient on demurrer, it was amended in an 
attempt to meet the criticism of the court. Every fact which could 
be relied on to remedy the fatal defects pointed out was stated by 
the pleader, and the facts were as accessible then as they were when 
the présent bill was drawn. The most favorable statement of the 
cause of action consistent with the facts was presented by the amended 
bill. The same resuit followed, the demurrer to the amended bill 
was sustained and the ruling was affirmed by this court and the Su- 
prême Court of the United States. We are unable to understand 
how the différences in the facts, pointed out at the argument, between 
this case and the case on demurrer change the légal aspect of the con- 
troversy. cWe think that the différences in the facts are inconse- 
quential and' that the same resuit must follow in either case. The 
opinion of the Circuit Court sufficiently states our conclusions in this 
regard. 

[2] But the decree in the demurrer suit is res judicata of the prés- 
ent controversy. The parties are the same, the subject-matter is the 
same and the questions are the same. Having stated the facts with 
great care and délibération and having amended the bill to meet the 
criticism of the défendants, the appellant cannot now be permitted 
to assert that thèse facts are untrue and assert a new cause of action 
based; upon différent facts. The bill stated the facts as the appellant 
understood them, the défendant admitted the statement to be correct ; 
on this statement the court rendered its decree and on thèse facts this 
court and the Suprême Court rendered their judgments. Even if 
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there were important différences on the facts, it is too late to assert 
them now. 

The facts regarding- the Juty meeting, its vaHdity and finality, are 
admitted by the demurrer. The appellant is not now permitted to 
assert that thèse staternents are untrue and that the transaction was 
not consummated until after the pubhc, with no knowledge of the 
transaction, had subscribed for 20,000 shares of the stock. 

Tlie decree is affirmed with costs. 

NOYES, Circuit Judge (concurring in rcsult). I think that the 
Suprême Court has never passed upon the real question presented 
in this case. In the other case the averments were to the effect that 
the wrongful transaction had been consummated in July, 1895, before 
any stock had been offered to the public. Upon those averments the 
conchision necessarily followed that the corporation had no ground of 
complaint against the promoters because the same parties were on 
both sides of the bargain ; no one was injured. Men may cheat them- 
selves in morals but not in law. But in the présent case the facts 
are différent. It now appears that although a contract had been en- 
tered into in July, 1895, the transaction was not then consummated ; 
that the stock out of which the promoters obtained their profits was 
not issued until September, 1895 ; that the deeds conveying the prop- 
erty purchased by the stock were not delivered untid December, 1895, 
and that before either of such dates stock had been offered to the 
public and had been subscribed and paid for. 

Clearly the status of the corporation in respect of the présence of 
innocent interests must be determined as of the time of the consum- 
mation of the transaction. Until the promoters took something out 
of the corporation and thereby made profits there were none to be 
accounted for. Until the stock was issued to the promoters in Sep- 
tember the corporation had no cause of action against them, The 
July agreement remained executory. It might never bave been car- 
ried out. When it was so carried out that the corporation had ground 
of complaint the interests of third persons had becorne involved. 

This is not a matter of technicalities. Much dépends upon the ac- 
complished fact. Subscribers for stock in a corporation may hâve 
no right to object to transactions carried out before they corne in, 
while they may well call upon the directors to refuse to perform 
wrongful executory undertakings. In my opinion the crucial question 
is not whether innocent interests were involved when the agreement 
was entered into, but whether they were involved when it was carried 
out; when the wrong was done; when the cause of action accrued. 

For thèse reasons, briefly outlined, I think that the présent case is 
materially différent f rom the other case and that if there were nothing 
else to prevent it would be our duty to consider it upon the merits. 
I cannot regard the décision of the Suprême Court as denying the 
right of the complainant to recover provided there was a wrong done 
to any one. 

There is, however, something to prevent us from considering the 
case. 1 can see no other course than to agrée that the défense of 
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former judgmeut is established notwithstanding that the real facts 
are so différent from those appearing in the other suit. That suit 
was based upon a part of the same transaction. The ground of lia- 
bihty was the same breach of fiduciary relation. The time of the 
consummation of the transaction was as directly involved there as 
hère. That time was established upon the comjjlainant's own aver- 
ments to be July, 189.5, and, consequently, before there were any 
innocent interests. It is truc that it was estabhshed upon demurrer 
but the décision went to the merits. And being so estabhshed the 
complainant cannot be heard to aver that the facts are différent now. 
However unfortunate it may be that one promoter should escape 
a decree upon the real facts while his associate bears the burden of 
a heavy judgment, I am unable to see how the resuit can be avoided 
without disregarding established principles bf the law of estoppel 
and of res judicata. 



NORTIT ATLANTIC DREDGIXG CO. v. McAIXTSTER STEAMBOAT CO. 
(Circuit Court of xVpiieals, Second Circuit. January 13, 1913.) 

No. 105. 

1. SlIIPPING (§ 40*) — ClTARTER OF DrEDGE — CONSTRUCTION. 

A cliarter by which respondent hlred a dredge from libelant for work In 
connection witli the floatiiig of a sunken vessel, and agreed to pay the 
crew and for ail supplies from the time the vessel left the place where 
she was then employed until she was returned there, and to furnish ail 
towage, construed, and held to entitle the owner to hire during ail of 
such time, and not during the time only when she was at work on the 
wreck. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 40.*] 

2. Shipping (§ 50*) — Charter of Dredge — Construction. 

Where respondent employed a tug to tow the dredge, as required by 
such charter, but she remained in charge of libelanfs master and crew, 
respondent was not liable as bailee for an injury to the dredge while 
being towed, but only on proof that the injury occurred through the fault 
of the towing tug. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 150-155; Dec. 
Dig. § 50.*] 

Appeal from the District Court of the United States for the 
Southern District of New York ; C. M. Hough, Judge. 

Suit in admiralty by the North Atlantic Dredging Company 
against the McAllister Steamboat Company. Decree for libelant, 
and respondent appeals. Modified and affirmed. 

Foley & Martin, of New York City, for appellant. 
Kelley & Connelly, of New York City (M. E. Kelley and C. S. 
Lorentzen, both of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

•For other cases see same topic & 5 number in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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WARD, Circuit Judge. The libelant and respondent entered 
into the following contract: 

"McAUister Steamboat Company, 
'General Offices, 109-lH Broad Street, New York. 

"June 22d, 1911. 

"We hereby agrée to reiit to you pur pump dredge Irving T., now located at 
Port Washington, L. I., for work in connection with the floatlng of the steamer 
Penobscot on the Hudson river, New York state, on the following condition :. 

"(1) Subject to a release from the Port Washington Estâtes of 30 Church 
St., New York City of the North Atlantic Di-edging Company's contract witli- 
out préjudice to the North Atlantic Dredging Company's contract with 
the l'ort Washington lestâtes. 

"(2) The rate of hire per day of 24 hours Is to be two hundred and twenty 
(îf220.00) dollars. 

"(3) That the North Atlantic Dredging Company shall furnish the drcdge 
Irving T. and a crew of eighteen men and pay and board same during the 
period of hire. 

"(4) That ail towlng and individual expenses shall be without costs to the 
North Atlantic Dredging Company, Including to and from where dredges is 
now working. 

"(5) That ail fresh water and coal required from the time the dredge leaves 
Port Washington until it is returned to Port Washington shall be furnlshed 
without cost to the North Atlantic Dredging Company. 

"(6) That a payment of one thousand ($1000.00) dollars shall be made to the 
North Atlantic Dredging Company upon the dredge's arrivai at the site of 
the work in the Hudson river. 

"That should the rental of the dredge at the price of two hundred ancîl 
twenty ($220,00) dollars a day be.less upon its dellvery at Port Washington 
than one thousand ($1,000.00) dollars for the time of said rental the North 
Atlantic Dredging Company shall make rebate to McAUister Steamboat Com- 
pany. 

"Should the time of hire consume more than one thousand ($1000.00) dollars 
at the above rate per day the McAllister Steamboat Company shall pay to 
the North Atlantic Dredging Company upon the dredge's retum to Port Wash- 
ington any and aU moueys accruing above the one thousand ($1,(X)0.00) dol- 
lars aforesaid. North Atlantic Dredging Ce, 

"Thos. O'Connor, Président. 

. . "The McAllister S. B. Co., 

"Per Jas. P. McAllister, Treas."^ 

The Irving T., having obtained a temporary release from the con- 
tract on which she was engaged at Port Washington, started June 
22d, 7 :30 p. m., to get ready to go to the Penobscot, and left the 
next inorning in tow of the tug J. P. McAUister, belonging to an- 
other Company, but sent by the respondent. June 2Sth, at 2 a. m., 
she arriyed at the Penobscot, left there by respondent's orders aft- 
er working three days, in tow of the same tug, June 28th at 8 :30, 
arrived at Port Washington July Ist, at 2 :30 a. m., and resumed 
work on her interrupted contract at 12 :30 p. m. 

[1] The respondent contended that the agreement was one for 
services, and that hire was payable only while the dredge was 
working; but the District Judge rightly held that the agreement 
was a charter under which the libelant was entitled to charter hire 
for every day from the time the dredge got ready to leave Port 
Washington until she resumed her work there again. 

The next question is whether the dredge was fit for the work 
for which she was chartered, and whether the libelant either im- 
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pliedly or expressly undertook tliat she would get the mud from 
under the bottom of the Penobscot, so as to let the steamer slide 
from the bank she was on into deep water. The District Judge, 
although inclined to think that testimony as to negotiations pre- 
ceding the signing of the charter was net admissible, still did ad- 
mit it, and has found upon it, as well as upon the document, that 
the président of the respondent chartered the dredge, relying sole- 
ly upon his own judgment as to her fitness; there being no express 
représentation or warranty of it made by the libelant nor any 
agreement to do a spécifie thing, from which such a warranty could 
be impHed. We agrée in this finding. 

The parties, "for the purpose of fixing the amount of damages in 
the final decree" and to avoid a référence, stipulated that the bal- 
ance of charter hire due was $741.68. The libelant contends that. 
an appeal in admiralty being in this circuit a new trial (Munson 
S. S. Co. V. Miramar S. S. Co., 167 Fed. 960, 93 C. C. A. 360), it 
may recover more, because the sum stipulated for does not cover 
the hire day by day from the time the dredge got ready to leave 
Port Washington until she resumed work there. This might be 
so, but for the libelant's stipulation, in the face of which it cannot 
recover more than the amount it has agreed upon as the damage. 

The libelant also claims for damages to its pontoons while work- 
ing at the steamer, which the District Judge rightly disallowed as 
not being caused by the charterer. 

[2] A further claim for $118.26 damage to the dredge's hawsers 
by the wheel of the tug McAllister while towing lie did allow, in 
the absence of any proof as to how the damage occurred. This 
was on the ground that the respondent was bailee of the dredge, 
and therefore the burden of proof lay upon it to show that any 
damage she or her equipment sustained while in its possession was 
not due to lack of care or skill upon its part, or upon that of its 
agents. He cited in support of this conclusion Bouker v. Smitli 
(D. C.) 40 Fed. 839; Id., 49 Fed. 954, 1 C. C. A. 481. That, how- 
ever, was a clear case of the bailment of two scows to a tug, which 
were injured while in the exclusive possession and control of the 
tug. So in the case of W. H. Beard Dredging Co. v. Hughes (D. 
C.) 113 Fed. 680, the charterer undertook to do the towing, and 
in the case of Swenson v. Snare & Triest Co., 160 Fed. 459, 87 C. 
C, A. 443, the dredge was in the exclusive possession of the re- 
spondent. The charter party in this case left the dredge in the pos- 
session and control of its owner and was in no sensé a démise. 
Clyde Commercial S. S. Co. v. West India S. S. Co., 169 Fed. 275, 
94 C. C. A. 551. As the respondent did provide the tug to do the 
towing, it would be responsible for any négligence on the tug's 
part causing damage. There being, however, no proof on the sub- 
ject at ail, this claim should hâve been disallowed. 

The decree must be modified, by striking it out, and, as so modi- 
fied, is affirmed, without costs of this court. 
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CINCIXNATI & C. TUACTtON CO. et ni. v. AMERICAN BRIDGE CO- 

OF NKW YORK. 

'Circuit Court of Appeals, Sixth Circuit. Februury 4, 1913.) 

Nos. 2,21(i, 2,;!0S. 

1. DAjrACKs (§ 122*) — Bheacii: of CoxïiiAC'T — Khidge Constiîucïiox — Dei.ay. 

Wliere une.Kcuscd (l(>lii.y in conipletiuf; a coiitruct for tlie construction 
of a rallroad bri<li;(! ilelayed tlie bef^inning of opération of a iiortion 
of tlie line. tlic additioiial .1,'ross operatins receipts after the bridge was 
lini^;lle(l and cars were operatod over tbe succeediug section, as com- 
liarcd with llie gross roceii)ts during the proceding lilce period of i)artial 
opciation, fornied no i)roper nieasure of damages. 

lEd. Note.— For other cases, see Damages, Cent. Dig. §§ 30i)-,'il9 ; Dec. 
Dig. § 122.*] 

2. Evidence (§ 534*)— Exi-ekt Testimony — Damages — Consibuction Con- 

TRACT — Dei.ay. 

Oîi tlie issue of loss sustained by delay In constructing a railroad 
bridge, expert évidence as to tlie value to the railroad Company of the 
lost ase of the l)vidge during the delay, wliicli was nothing more tlian 
an estiuiate of additioual gross earniugs which the company vvould prob- 
ably hâve received, and whlch did not undertal;e to estiuiate additional 
operating expenses, was inadmissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2312 ; Dec. 
Dig. § 534.*J 

3. Damages (^ CS*) — Conteact — Bridge Construction — Dei.ay — Ixterest. 

Wliere a railroad company was wholly dei)rived of the use of ils 
property along a section of its line by the delay of a bridge company 
in completiug a bridge, tlie railroad company, lu the absence of évidence 
iudicatlng a better measure of damages, wouUî be permitted to rocover 
interest at tlie légal rate on the cost of tlie part of the road which it 
could not use for tlie period of the delay chargeable to tlie bridge corn- 
pauy. 

[ICd. Note. — For other cases, see Damages, Cent. Dig. §§ 141-113 ; Dec. 
Dig. i C8.*] 

4. Equity (§ 41*) — Rétention of .Turisdiction — Leoai. Relief. 

Wliore, at tlie tlme suit was brouglit by a railroad bridge contractc^r 
to enforce a lien for the cou tract price of the bridge under an Ohio 
statute, it had not been decided that the act was uueonstitutional in so 
lar as it l'elated to a claiin of lieu by a eontractor agaiust the owiier, 
the bill would not be disuiissed, on tlie statute subsetiuentty being de- 
clared unconstitutional ; but equity would retaiii .lurisdiction aud euter 
a moiiey judgmeut, it not appeariug but that the bill was originally 
liled iii good faith, and not as a subterfuge to give jurisdictiou. 

lEd. Note. — For other cases, see Equity, Cent. Dig. y llG-118; Dec. 
Dig. § 41.*] 

Ajjpeal and Cross-Appeal from the Circuit Court of the United 
States for the Western Division of the Southern District of Ohio; 
J. E. Sater, Judge. 

Suit by the American Bridge Company of New York against the 
Cincinnati & Columbus Traction Company and others. Uecree for 
]:)laintifï for less than the relief demanded, and both parties appeal. 
Modified and aflirmed, on apjseal of complainant, on condition, and 
défendants' appeal dismissed. 

*-B'o[ other cases see saine topic & | ndmeek in Dec. & Am. Digs. 1907 lo date, & Rep'r Incle.\es 
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C. B. Matthevvs, of Cincinnati, Ohio, for appellants. 
J. S. Graydon, Lawrence Maxwell, and Joseph L. Lackner, ail of 
Cincinnati, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
EVANS, District Judge. 

PER CURIAM. The Bridge Company sought to enforce a lien 
for the contract price of a bridge erected by it at Milford, in con- 
nection with the Traction Company's construction of its line from 
Hillsboro, through Milford, to Norwood. The Traction Company 
claimed recoupment for delay. The trial court found that there 
was a delay of 60 days more than could be excused ; that the Trac- 
tion Company was not thereby delayed in opening and operating 
its road from Hillsboro to Milford, but suffered damage in such 
opération because it could not run through to Norwood ; and that 
the opening and use of the track from Milford to Norwood were 
for the 60-day period wholly prevented. 

[1] We adopt thèse findings, and we agrée with the trial court 
that the additional gross operating receipts after the bridge was 
finished, and cars ran through to Norwood, as compared with the 
gross receipts during the preceding period of partial opération, 
formed no proper measure of damages. 

[2] We also agrée that the expert évidence by which the Trac- 
tion Company endeavored to prove the value to it of the lost use 
of the bridge turned out to be wholly incompétent. The witnesses 
were really only estimating additional gross receipts, and did not 
undertake to estimate additional operating expenses. 

[3] However, such failure to show the value of this use does not 
leave the case entirely without measure of damages. The Traction 
Company proved the cost of its road, and claimed interest thereon 
during the period of delay. As to the power house and the Hills- 
boro-Milford section, which were in use, there is no room to allow 
interest. The Traction Company was not wholly deprived of the 
use of this property, but only partly so deprived, and the extent of 
this deprivation cannot be computed. As to the Milford-Norwood 
section, the Bridge Company's delay did hâve the effect of wholly 
withholding from the Traction Company ail opportunity to use this 
property — i. e., ail opportunity to earn anything on its capital there 
invested. 

Under such circumstances, for want of a better measure, and 
lacking proof indicating that interest would not hâve been earned, 
the Traction Company is entitled to interest at the légal rate on 
the cost of this part of the road for the period of delay chargeable 
to the Bridge Company. American Bridge Co. v. Camden, etc., Ce, 
135 Fed. 323, 68 C. C. A. 131. 

From the présent record this interest cannot be precisely stated. 
Ordinarily, we would remand for an accounting, and in case of 
such remand the Traction Company should hâve a chance to per- 
fect its proof, if it can, regarding the value of the use of the bridge ; 
but tliis litigation should not be longer continued, and to thât end 
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we have endeavored to approximate the proper interest allowance. 
Taking înto account the claims that the road west of Milford cost 
less than the average sum per mile, that the Traction Company's 
delay in completing some parts and in ballasting contributed to the 
final delay, and that the interest on part of the cost did not begin 
until the latter part of the period, we conclude that an allowance of 
$2,000 is the maximum supported by this record. 

The Traction Company being at fault for leaving its proofs un- 
exact, the Bridge Company may avoid a remand by filing in this 
court its consent to an abatement of $2,000, and interest at 6 per 
cent, from April 7, 1911, the date of the judgment below. 

[4] There is another question: In its opinion the trial court 
held that the Ohio lien law was unconstitutional, foUowing Shaw 
V. Cleveland, etc., Co. (C. C. A. 6) 173 Fed. 746, 97 C. C. C. 520, 
and proceeded to direct a money judgment for the amount due. 
The Traction Company then moved to dismiss, on the ground that 
the remedy at law was adéquate, and that a court of equity could 
not render a mère money judgment. It now relies on this position. 
The Bridge Company has taken a cross-appeal, insisting upon its 
right to a lien. 

The Traction Company had not demurred, but had filed its an- 
swer and cross-bill, from which it appeared that the real controver- 
sy involved much of the character of an accounting. Long before 
this litigation the Suprême Court of Ohio had held unconstitution- 
al the then existing lien law, upon the same reasoning which led to 
a similar holding regarding the présent law in Shaw v. Cleveland, 
etc., Co., supra; but thereafter the Législature had passed the prés- 
ent law, and when the Bridge Company filed its bill (in 1906) there 
had been no décision on this law. Further, both the earlier Ohio 
case and the Shaw-Cleveland Case involved a lien claimed by a 
subcontractor or materialman, and the lien claimed was held in- 
consistent with the right of free contract between owner and con- 
tracter. The présent claim of lien is by contractor against owner, 
and the précise question has not been decided. Under thèse cir- 
cumstanqes, the court had jurisdiction to enter a money judgment 
fortheamount due, both because the lack of power was not so clear 
as to excuse not raising the question at the first opportunity (To- 
ledo Computing Scale Co. v. Computing Scale Co., 142 Fed. 919, 
923, 74 C. C. A. 89, and cases cited), and because there is no reason 
to doubt that when the bill was filed the équitable right to enforce a 
lien was claimed in good faith, and not as a subterfuge to give ju- 
risdiction. (Siler V. Louisville & Nashville R. R. Co., 213 U. S. 175. 
29 Sup. Ct. 451, 53 L. Ed. 753; Mich. Cent. R. R. v. Vreeland, 227 

U. S. 59, 33 Sup. Ct. 192, 57 L. Ed. , decided by Suprême Court 

of the United States, Jan. 20, 1913, at first paragraph of opinion). 

The Traction Company having given a supersedeas bond, we un- 
derstand counsel for the Bridge Company to say that they do not 
insist upon their lien, so we think it unnecessary to pass upon the 
question raised by the cross-appeal. If we are wrong in this, fur- 
ther considération will be given upon counsel's request. 
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In the original case, if the Bridge Company files the remittitur 
above indicated, the decree below will be accordipgly modified, 
and, as modified, afiirmed. In default of filing such remittitur with- 
in 30 days from the filing of this opinion, the decree below will be 
reversed. In either event, the Traction Company will recover the 
costs of this court. In the cross-appeal, the sanie will be dismissed, 
witliout costs to either party. No costs will be awarded for or 
against the Trust Company, mortgagee. 



TACOMA RT. & POWER CO. v. ERPELDING. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1913.) 

No. 2,152. 

1. Tkial (§ 252*) — IxsïBUCTiojis — Applicabii-Ity to Evidence. 

^Vllere, in an action for injuries to a passenger, tliere was no évidence 
of explanation on the part of tlie surgeon tliat attended plaintifC and 
operated on him nfter tlie accident, a recjuest to charge that if tlie op- 
ération was performed in a négligent and unsklUful manner, and by rea- 
.son thereof additoual injuries vvere inflicted, plaintiff could not recover 
damages for the injuries inflicted by the unskillful opération, vras proj)- 
erly refused. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 505, 596-612 ; Dec. 
Dig. § 252. *J 

2. Tbi.\i, (I 260*) — Instbuctions — Requests to Chabge — Instructions 

GiVEN. 

It is not errer to refuse reciuosts to charge, the substance of whlch 
has been glven in other instructions. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ C51-6S9 ; Dec. 
Dig. I 2(50.*] 

In Errer to the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Frank H. Rud- 
kin, Judge. 

Action by William Erpelding against the Tacoma Railway & Power 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

John A. Shackleford and F. D. Oakley, both of Tacoma, Wash., for 
plaintiff in error. 

B. F. Jacobs, of Tacoma, Wash. (J. F. Fitch, of Tacoma, Wash., 
of counsel), for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error brought this action 
in the court below to recover damages for personal injuries sustained 
by him while a passenger on one of the street cars of the plaintiff in 
error, in a collision with another car of the same company. It was 
admitted that such collision occurred by reason of the négligence of 
the défendant company. The plaintiff was by occupation a mortar 
mixer and hod carrier, and was at the time 53 years of âge. While 

«For other cases .see same topic &. § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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his injuries appeared to the physician first summoned by him to be 
of such a character that he applied simple remédies, the plaintiff's 
sufferings, according to the évidence on his behalf, continued so great 
that after several months, and a change of physicians, his injuries 
were discovered to be far more serions than were at first supposed, 
and finally resulted in a serions and very unusual opération, by which 
the surgeon performing it — 

"eut out an ineli uud one-li.ilf of the sixtli rib iiear tlie spiiie, and theii fut 
«lut the nerve, so as to kill the nerve and st«p the pahi... and also eut the 
flfth nerve to deaden the neuritis in it." 

The médical witnesses for the respective parties difïered in thcir 
opinions .as to the correctness of such treatment — some of those on 
the part of the défendant to the action testifying that they never heard 
of such an opération, and also testifying that they did not consider 
such treatment the proper course, while one of such witnesses on the 
plaintiff's part testified that he knew of but one like opération to hâve 
been previously performed. Both of the médical witnesses on the 
plaintiff's behalf testified in efifect that it was the only thing to be donc 
in view of the plaintiff's then condition, and the évidence on the part 
of the plaintifï certainly tended to show that the opération did great- 
ly relieve the intense pain that the plaintiff had theretofore suffered 
from the injury received by him. 

There was no évidence tending to show any carelessness, négli- 
gence, or unskillfulness in the performance of the opération itself. 
The trial resulted in a verdict of thejury in the plaintiff's favor for 
$4,500. 

[ 1 ] One of the assignments of error made on behalf of the plain- 
tiff in error (défendant below) is that the trial court erred in refusing 
to instruct the jury that i if they believed from the évidence — 

"that the opération performed upon i)Unntiiï was performed by his pliysician 
in a careless, ne.gliseiit, and nnskillful manner, by reason of which additional 
injuries were inflicted upon tlie i>Uiintiff, tlien plaintiff cannot reoover dani- 
af,'es for sucli injuries inflicted upon him by reason of sxicli unskillful opéra- 
tion." 

A conclusive answer to this assignment of error is that there was 
no such évidence in the case. 

[2] Another assignment is the refusai of the court to instruct the 
jury that it was its duty — 

"to détermine to what extent plaintiff's injuries are due to the nosli.wnce 
of the défendant, and to what extent, if any, tliey are due to the unskillful 
treatment and act of his pliysiciaiis. The plaintiff' cnn only recover sucli dam- 
ages as naturally and proximately resulted from the defendant's neslisence, 
aside from any agjJiruvation of damages caused by the négligence of the at- 
tending physicians." 

The answer to this assignment is that the court below did give, in 
substance, the requested instruction in this portion of its charge : 

"I further eliarge you that if you believe from the évidence in this CTse 
that it was not reasonal)ly necessary to perform au opération upon the 
jdaintiff to cure any injuries received by him througli the négligence of the 
défendant at the tinie of the accident eomplained of, and that if you believe 
that an opération was performed which did in fact resuît in further and 
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adilitiuiial iiijin-ies to plaintiff, thén défendant cannot be eharged vvith the 
additional injuries so intlicted, or for loss of tinie, pain, and suft'ering, wliicli 
were the resiilt of said opération, or for tlie expense of this opération." 

The only remaining assignment of error relates to that portion of 
the charge of the trial judge in which he told the jury that they were 
only concerned with the measure of the plaintiiï's compensation, and 
on that question that they should — 

"allow him fair compensation for any pain and sulïering he has endured 
in the past as the resuit of this accident. You will compensate him for an.v 
pain and suffering he will endure in the future as a resuit of this accident, 
and you will compensate him for any loss he has sustained through the im- 
pairment of his earning capaclty In the past as a resuit of the accident, 
and also for any loss or impairment of his earning capaclty in the future 
as a resuit of this accident." 

The contention of the plaintiff in error is that the jury should hâve 
been cautioned to award damages only for pain that the plaintiff 
was "reasonably certain" to endure in the future, and to compensate 
him only for any loss or impairment of his earning capaclty in the 
future "reasonably certain" to resuit from the accident. A conclusive 
answer to this contention is that the court did that expressly in that 
portion of its charge in which the judge said : 

"I further charge you that the hurden is on the plaintifC to show by a 
fair prépondérance of the évidence that the injuries he comT)lains of bave 
resulted from the accident, and not merely that they may hâve so resulted. 
You are not justified in awarding him for purely spéculative injuries, that 
is to say, for results which may or may not happen, and you will allow the 
plaintiff nothing for future pain and sufferiug. unless you are satisfied hy 
a fair prépondérance of the évidence tiiat future pain and sulïering are 
reasonably certain to resuit from the injuries." 

We see no merit in the appeal, and the. judgment is accordingly af- 
firmed. 



THE CETUS. 
(Circuit Court of Appeals, Second Circuit. .Tanuary 1?,, 1013.) 

No. 94. 

Collision (§ 95*) — Steam Yessels Meetiko — Fault. 

A barge on the starboard side of the tug Arnott, passing up the Iludson 
river on a elear evening from 300 to 500 feet offi the New York piers, 
with another tug and tow between, came iuto collision with the steamer 
Cetus coming down. When the vessels were a quarter of a mile apart, 
practlcally head on, one ol' the two, which the évidence tended to show 
was the Cetus, gave a signal for passing starboard to starboard, which 
was assented to. Held, that the Cetus was in fanlt for givlng such sig- 
nal, a port and port passing being required under the circumstancos; 
that the tug was not in fault for agreeing to such signal, with tiie other 
vessel so close ; but that a tinding by the trial court, which heard the 
testimony, that ehe was in fault for not sooner changing her course in 
compliance with the agreement, ^v'ould not be disturbed. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.* 

Collision, signais of meeting vessels, see note to The New York, ?,(} C. 
C. A. 6S0.1 



•For other cases see same topic & S wu.mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for tîie South- 
ern District of New York ; Van Vechten Veeder, Judge. 

Suit in admiralty for collision by Ferdinand Gildersleeve, Oliver 
Gildersleeve, and Alfred Gildersleeve, copartncrs as S. Gildersleeve 
& Sons, owners of the barge Elheurah, against the steamboat Cetus; 
the Iron Steamboat Company, claimant. Decree for claimant, and 
libelants appeal.' Reversed, with directions for decree for half dam- 
ages. 

A decree of the District Court for the Southern District of New 
York dismissed the libel filed by the owners of the barge Elheurah for 
damages alleged to hâve been caused by the négligence of the steam- 
boat Cetus in colliding with the barge in the Hudson river at about 
8 o'clock on the evening of August 31, 1908. The testimony was not 
taken until January, 1912. The collision occurred about 500 feet off 
the New York shore and in the vicinity of the New Jersey Central 
Ferry slip. 

Samuel Park and Carpenter & Park, ail of New York City, for ap- 
pellants. 

Conrad Saxe Keyes and Wingate & Cullen, ail of New York City, 
for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 

COXE, Circuit Judge. The collision occurred in the Hudson rîver 
about 8 o'clock on a bright, clear August night, the tide being the last 
of the ebb. There was little or no wind and nothing in the éléments to 
make navigation hazardous. It cannot be said that a collision occur- 
ring, in such circumstances, between vessels visible to each other a 
mile and a half distant, is either inévitable or inscrutable. Either one 
vessel is at f ault or both vessels are at fault. The Arnott came around 
the Battery from the East River, having in tow a barge on each side. 
The Elheurah was a scow 120 feet in length and 27 feet beam, and 
was without a rudder. She was on the tug's starboard side. The barge 
Keeler was on her port side. The régulation lights were displayed 
on tug and tow. Their speed was about 4 miles an hour. The Cetus 
is an iron, side-wheel passenger steamer plying in summer between 
New York and Coney Island. She is 216 feet long and 50 feet beam 
and on the evening in question was making from 12 to 15 miles per 
hour. The Cetus was bound for Pier 1, North River, and the Arnott 
for Weehawken, N. J. 

It is impossible to tell the exact distance the vessels were from the 
New York piers but it was probably somewhere between 300 and 500 
feet. Corning up the river nearly abreast of the Arnott was a Lehigh 
Valley tug and tow close in to the pier line and between the Arnott and 
the docks. The master of the Cetus testified that as he approached 
the Arnott there was only about "20 or 30 feet" between her tow and 
the Lehigh Valley tug. The testimony is as follow s : 

"Q. I mean the openlng between the two you had to go betweenî A. That 
l8 what I mean, that was the reason why I stopped, because I saw ther« 
wasu't ruoiii." 
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When the vessels first saw each other they were appfoaching upon. 
opposite courses, both the red and green lights of each were visible 
f rom the other ; they were end on or nearly so. The rule in such cases 
is clear that the vessels should pass port to port and must indicate their 
intention of doing so by exchanging one-blast signais. Had they fol- 
lowed the rule of the road and turned to the right, there would hâve 
been no collision. When, therefore, we hâve discovered who inau- 
gurated a departure from this obviously safe course, we will hâve gone 
far in findiilg who was primarily responsible for the collision. It is 
impossible to reconcile the testimony on this question as the crew of 
each boat insist that the other gave the first two-blast signal. We 
must, therefore, hâve resort to the presumptions drawn from undis- 
puted facts and endeavor to ascertain which vessel was to be benefited 
by departing, from the usual course. 

It is not pretended that the Amott had anything to gain by the 
change. She was proceeding up the river on a course a little nearer 
the piers than the Cetus and only a slight starboarding of her helm was 
necessary to enable the vessels to pass port to port in safety. What 
advantage could she gain by turning towards the middle of the river^ 
when she was bound for Weehawken and could hâve passed port ta 
port without deviating perceptibly from her course? 

The Cetus, on the other hand, had everything to gain from the ma- 
neuver; unless she passed the Amott on her starboard side she could 
not make Pier 1, for which she was destined. Her master testifies i 

"It was ebb tlde and we had to pull straight for the tide, to make the pier. 
* * • Q. In order to make your landing at Pier 1 you would hâve had t» 
go on the Manhattan side of the Amott and turn oiit? A. We wo«14 hâve 
had to gp inside. Q. And you had to pass her on her starboard side in order 
to get In to your pier? A. Yes, sir. Q. You couldn't pass her on your port 
side? A. Not and make the landing." 

We hâve, then, a strong motive on the part of the Cetus for giving 
the two-blast signal, and no reason at ail for doing so on the part of 
the Arnott. In such circumstances we cannot resist the conclusion 
that the Cetus initiated the maneuver which caused the disaster. 

But it is said if it were a fault for the Cetus to blow two blasts, it 
was equally a fault of the Arnott to assent by blowing two in return. 
We cannot give an unqualified assent to this proposition. It must be 
remembered that the vessels were very close, probably about a quar- 
ter of a mile, and were approaching each other at the rate of about 
18 miles per hour. The Arnott was incumbered by an unwieldy tow ; 
she was making only about 4 miles an hour and could not maneuver 
quickly. The Cetus was a f ast passenger steamer, easily and quickly 
handled.. The dilemma which conf ronted the Arnott was one that had 
to be promptly met ; there was no time for délibération. Should she 
agrée to the proposai of the Cetus, or take the responsibility of refus- 
ing to do so by giving the succession of rapid blasts provided for by 
rule 3j thus çausing delay and the necessity for a new convention ? It 
seems to us that the master of the tug had a right to rely upon the 
ability of the Cetus to carry out the proposed program safely. 
She knew of the position of the Lehigh Valley tug and unless she 
could pass between her and the Arnott or between her and the 
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piers, she should not hâve given the two-blast signal. The Aniott 
had a right to assume that the Cetus understood the situation and 
could perform the maneuver successfuUy. We think the Arnott 
cannot be charged with negHgence in answering the two-blast sig- 
nal. 

Even after the danger was imminent, it might bave been averted 
if the Cetus had immediately stopped and reversed, instead of port- 
ing her helm. 

The District Judge finds that the Arnott was in fault for not star- 
boarding her helm in accordance with the agreement. He says : 

"ïhe Arnott, on the other hand, does not appear to liave done so uutil It 
was too late to avoid collision, although she had amiile time and space to 
do so." 

There is testimony to support this finding and we are not dis- 
posed to disturb it, although the master of the Arnott testified : 

"Q. Did you keep yonr course up the river? A. Yes, uutil she blew us two 
whistles. Q. Then wliat did you do? A. I answered the two whistles and 
put our wheel hard-a-starhoard and also lold the captuiu of the barge Keeler 
to put his wheel liard-a-starboard." 

However, the District Judge had the benefit of seeing and hear- 
ing a majority of the witnesses and his finding upon disputed facts 
should be accepted. Owing, undoubtedly, to the fact that the testimony 
was taken over three years from the date of the collision, it bas been 
almost impossible to arrive at a definite conclusion as to the sé- 
quence of events and the location of the vessels, and we hâve there- 
fore been compelled to rely upon presumptions drawn from admit- 
ted facts. 

The decree is reversed with costs of this court to the appellants 
and the cause is remanded to the District Court with instructions 
to enter a decree in favor of the libelants for half the damages and 
costs. 



in re AUERBACII. 
(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 61. 
Baxkruptcy (§ 110*) — Adverse Claim to Propebty — Proceedinq by Trustée 

FOR SUMMARY ORDEI; — rROCEDURj:. 

Au order by a District .Tudge, referring a pétition by a trustée for a 
sunimary order reqniring a third person to turu over uioney as a part 
of the baukrupt's estate to a spécial master, to take testimony and report 
his opinion, was not a final détermination that the claini of such third 
person was mercly colorable. which deprived the court of Jurisdiction 
to subseiiuently direct the litigation of the uiatter in a plenary action, 
as reeomuiended by the master. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 116.*] 

Appeal from and Pétition for Revision of Proceedings in District 
Court of the United States for the Southern District of New York ; 
George C. Holt, Judge. 

•For other cases see same toplc & § nujiber in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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In the matter of Sidney Auerbach, bankrupt. Morris B. Arnold, 
trustée, appeals to review an order of the District Court. Affirmed. 

Rosenberg & Levis, of New York City (J. W. Rosenberg and Cor- 
nélius W. Wickersham, of New York City, of counsel), for petitioner. 
W. H. Chorosh, of New York City, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 

LACOMBE, Circuit Judge. Pétition in bankruptcy was filed in 
September, 1910. About a month prior thereto the bankrupt paid to 
Schwartz $1,000. The latter testifies that this was in payment of a 
loan he had made to the bankrupt some time before. On December 
2, 1910, Schwartz deposited $500 in the savings bank, and made subsé- 
quent deposits of différent sums till the total, with interest, amounted 
on September 7, 1911, to $1,858. 

On September 30, 1911, the savings bank notified Schwartz that the 
trustée in bankruptcy had made a daim on the money he had on de- 
posit. Thereupon October 5, 1911, he brought an action against the 
bank in the state Suprême Court to recover the amount of his deposit. 
In due course the state court on November 2, 1911, directed that the 
trustée be brought in as a party défendant, which was done. On Oc- 
tober 20, 1911, the trustée filed pétition for a summary order directing 
Schwartz and the bank to turn the $1,000 over to him as being part of 
the bankrupt's estate. On November 2d the District Court entered 
an order referring the issues raised by pétition and answer to a 
spécial master, to take testimony and report whether "the trustée is 
entitled to receive the said $1,000, as prayed in the pétition." It also 
enjoined Schwartz and the bank from taking any further steps in the 
interpleader action. The spécial master took testimony. The afifidavit 
and answer of Schwartz was produced and referred to, without ob- 
jection by trustee's counsel. Schwartz was called as a witness' for 
the trustée, and was examined and cross-examined. 

The spécial master reported February 26, 1912, that in his opinion 
the application to compel Schwartz summarily to turn over the $1,000 
should be denied, but that an injunction should be continued against 
him and the bank to await the resuit of the state court action. The 
matter then came before the District Judge, who filed an order, March 
22, 1912, allowing Schwartz to prosecute his state court action, and 
enjoining him and the bank from disposing of the $1,000 pendin^ its 
détermination. 

It may be noted that the spécial master did not pass upon the pré- 
cise question submitted to him. He did not décide whether the $1,000 
belonged to Auerbach or to Schwartz. The District Judge, however, 
was under no obligation to send the matter back to the spécial mas- 
ter. He had al! the testimony either side cared to produce, and could, 
if he chose, détermine whether or not upon the record, the claim of 
adverse title was merely colorable. If it were nOt merely colorable, the 
controversy was one to be decided, not summarily, but in a plehârj 
action. 

It was suggested on the argument that the first order of the* District 
Judge decided that the çlaim was merely colorable, and that it showld 
202 F.— 13 
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be disposed of summarily, and that, therefore, the judge had no pow- 
er subsequently to overrule his first order. We do not thus construe 
such order. It was in no sensé a final one. It merely directed the 
spécial master to take the testimony and report his opinion. The 
judge may then hâve been of the impression that the claim was col- 
orable, but examination of the testimony subsequently taken may hâve 
changed that impression. Why he lost the power to make such arî 
order as the facts called for, because he had made a prior order di- 
recting the facts to be ascertained, we f ail to see. 

It is not necessary to discuss the merits. The spécial master found 
discrepancies in Schwartz's testimony, and apparently doubted the ac- 
curacy of some of his statements ; nevertheless he reached the conclu- 
sion that enough was shown to entitle him to hâve the question of title 
disposed of in a plenary suit. The District Judge found the case was 
"undoubtedly a very suspicious one"; nevertheless he thought it 
préférable to hâve it so tried. Such a plenary suit being then pending 
in the state court, the case was appropriately left to it to décide. 

There is nothing in the évidence which induces us to differ with the 
master and the District Judge, and the order is therefore affirmed, 
with costs. 



POOLER et al. v. HYNE (two cases). 

(Circuit Court of Appeals, Seventh Circuit. October 25, 1912.) 

Nos. 1,944, 1,94S. 

Appeai. and BltBOR (§ 396*) — Appeal in Bqxjity — Jtjeisdiction of Coukt on 
Appeal — Service of Citation on Appellee — Necessity. 

Jurisdiction of tlie court on appeal in an equity case is acquired on 
the allowance of the appeal, and service of citation on appellee is need- 
ful only to docket the appeal for hearing when allowed wlthout his prés- 
ence, either actual or constructive, and where the appeal is allowed dur- 
ing the term ail parties are constructively présent, and service is not 
requlred, but where the appeal is allowed after the term In the absence 
of appellee, service must be made bef ore the appeal Is docketed for hear- 
ing. 

[Ed. Notei — For other cases, see Appeal and Error, Cent Dig. §§ 2099, 
2102 ; . Dec. Dig. § 396.* 

Jurisdiction of Circuit Court of Appeals in gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6; United States Ifreehold liand 
and Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

Suits between Cecelia Lukins Pooler and another and Silâs Hyne 
and Jennie Hyne. From decrees for the latter, the former appeal. 
Conditionally dismissed. 

J. T. Hanna, of Chicago, 111., for a'ppellants. 
G. V. Menzies, Roscoe U. Barker, and Walter S. Jackson, ail of 
Mt. Vemon, Ind., for appellees. 

Before SEAMAN and KOHLSAAT, Circuit Judges. 

*Fàt other cases see same toplc & } number in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 



POOLEB V. HYNB 195 

PER CURIAM. Motions are presented in each of thèse appeals : 
First, on behalf of the appellee, to dismiss the appeal (1) for failure 
to serve the citation issued therein within 6 months after the entry of 
the decree, and (2) for failure of the appellants to pay the clerk's 
estimate of costs for printing the record; and, second, on behalf of 
the appellants for extension of time for payment of such costs, on 
affidavit of cause therefor. 

1. The motions for dismissal of the appeal for want of jurisdiction 
are overruled. The decree appealed from in each case was entered 
December 21, 1911, and the trial court allowed the appeal and issued 
the citation June 18, 1912 — after the term during which the decree 
was entered, but within 6 months from such entry. Although service 
of the citations upon the appellants was not obtained until June 24, 
1912, the jurisdiction of this court is unaffected by the fact of such 
service after the expiration of the 6 months. Dayton v. Lash, 94 U. 
S. 112, 24 L. Ed. 33; Jacobs v. George, 150 U. S. 415, 14 vSup. Ct. 
159, 37 L. Ed. 1127. The varions authorities cited in support of the 
motion — in référence either to writs of error or to appeals in other 
jurisdictions — are inapplicable to thèse appeals in equity under the 
fédéral practice, wherein jurisdiction of the cause is acquired upon 
allowance of the appeal. Citation of the appellees is needful only for 
the purpose of docketing the appeal for hearing, when allowed with- 
out their présence, either actual or constructive. If allowed during the 
term, ail parties are constructively présent, and citation is not re- 
quired; but allowance after the term entitled the appellees, in their 
absence, to service of citation before the appeal is docketed for hear- 
ing. So, the motion to dismiss for want of such service is without 
force. See In re T. E. Hill Co., 148 Fed. 832, 78 C. C. A. 522. 

The other motions, to dismiss for failure to pay the estimate for 
printing the record, remain open, subject to compliance on the part 
of the appellants with leave to make such payment, as hereinafter 
allowed. 

2. The applications on behalf of the appellants for an extension of 
time to pay the costs estimated for printing the record in the appeals, 
respectively, show reasonable cause for an extension of 60 days from 
and after the commencement of the current term of this court. Leave 
is granted accordingly to make the payments within such period; and 
in the event of nonpayment thereof, as thus authorized, rules shall 
be entered for dismissal of the appeals respectively. 
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In re QUALITY SHOP CO. 

TRADERS' NAï. BANK OF ROCHESTER, N. T., v. WILSON. 

(Circuit Court o£ Appeals, SeventU Circuit. October 25, 1912.) 

No. 1,915. 

Bankruptct (§ 401*) — Rejeciion of Claims — Appbal — Statutouy Provi- 
sions. 

Appeals under Bankr. Act Jnly 1, 1898, c. 541, § 25a, 30 Stat. 553 (U. 
S. Conip. St. 1901, p. 34.52), provlding that an appeal as in equity cases 
may t)e takeu from a judgment rejecting a claim, if taken withiii 10 
days after tlie rendltion of judgment, are governed by tlie raies in eq- 
uity appeals, except as to tiuie within which tlie appeal miist be taken, 
and citation and "bond are not jurisdlctlonal requisites to an appeal al- 
lowed within the specifled time. 

[Ed. Note.— For otber cases, see Bankruptcy, Cent. Dig. §§ 920-923; 
Dec. Dig. § 461.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

In the matter of the QuaUty Shop Company, bankrupt. From a 
decree rejecting a claim of the Traders' National Bank against the 
bankrupt's estate, it appeals, and Romney L- Wilson, trustée in bank- 
ruptcy, moves to dismiss the appeal. Overruled. 

A. C. Ayres and F. C. Ayres, both of Indianapolis, Ind., for appel- 
ant. 

Ralph Bamberger and Isidore Feibleman, both of Indianapolis, Ind., 
for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

PER CURIAM. Appellant's claim against the bankrupt's estate 
vvas rejected. Section 25a provides that appeals, as in equity cases, 
may be taken from the judgment rejecting a claim of $500 or over, 
provided that such appeal be taken within 10 days after the judgment 
appealed from has been rendered. Judgment of rejection was en- 
tered on February 9, 1912. On February 15, 1912, appellant filed its 
pétition for appeal, together with its assignment of errors, and on 
that day the court made an order allowing the appeal and fixing the 
amount of the appeal bond. The bond was not approved and filed 
until March 4, 1912, and the citation was not served until March 5, 
1912. Onthis state of the record the appellee has filed a motion that 
the appeal be dismissed on the ground that it was not taken within 
10 days after the judgment appealed from was rendered. 

In the Hill Company Case, 148 Fed. 832, 78 C. C. A. 522, we held 
that appeals under section 25a are governed by the rules in equity 
appeals, except as to the time within which such appeals shall be 
taken, and thereupon held that citation and bond are not jurisdictional 
requisites. In addition to the authorities cited in the Hill Company 

*For other cases see same toplc & § humbeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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Case, référence may be had to otir récent décision in Pooler v. Hyne, 
202 Fed. 194. 

The motion to dismiss is overruled. 



In re ZI^'XEK. 

METEOrOLITAX TRUST & SAVINGS BANK v. ROYAL TRUST CO. 

(Circuit ("durt of Appeals, Seventh Circuit. October 1, 1912.) 

No. 1,792. 

1. Bankruptoy (S 4<J7*) — Pétition for Review— JuRisnicTioisr. 

Ou a pétition to royiew a referee's order in bankruptcy, afiirmed by 
tlie district court, tlie jurisiliction of tlie Circuit Court of Apijeals is 
limited to deteiinining tlie eorrcctness of the action of the trial court as 
to mattcrs of law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929 ; Dec. 
Dig. § 4G7.* 

Appeal and review lu bankruptcy cases, see note to lu re Eggert, 43 
C. C. A. 9.J 

2. Bankeuptcy (§ 140*) — Collaterals Fraudulently Pledged— Rights of 

COMAKER. 

The nsaker of a note, who pledges collatéral fraudulently obtained by 
a comaker, is not entitled to tbe collatéral on paying tbe note, as against 
the trustée in bankruptcy of the person who niade the fraudulent transfer. 

[Ed. Note.— For other cases, see Eankruptcv, Cent. Dig. §§ 198, 199, 
219, 22], 225; Dec. Dig. § 140.*] 

Pétition to Review and Revise an Order of the District Court of 
the United States for the Eastern Division of the Northern District 
of Illinois, in l'ankriiptcy ; Kenesaw M. Landis, Judge. 

In the matter of bankruptcy proceedings of Joseph Zinner. A 
referee's order denying the pétition of the Metropolitan Trust & 
Savings Bank, for the use of Edward R. Newman and another, as 
administratrix of the estate of Joseph Sachsel, deceased, for delivery 
of certain collaterals, claimed by the Royal Trust Company as trustée 
of the bankrupt, having been affirmed by the District Court, the Met- 
ropolitan Trust & Savings Bank pétitions for review. Pétition dis- 
missed. 

Julius Mo'Ses (E. D. Wallace, of counsel), for petitioner. 
James Rosenthal, for respondent. 

Before SEAMAN and KOHLSAAT, Circuit Judges, and CAR- 
PENTER, District Judge. 

PER CURIAM. This is a pétition under section 24b of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 
1901, p. 3432]) to review and revise an order of the District Court. 
No certificate of the original proceedings was filed in this court, and 
no record, except as appears from the pétition, the allégations of 
which were admitted by the answer. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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From thèse pleadings it appears that on August 5> 1904, tlie peti- 
tioner loaned to Louis Sachsel $750 upon a warehouse receipt issued 
to the bankrupt. The loan was made in good faith and without knowl- 
edge on the bank's part that the receipt had been transferred fraudu- 
lently to Sachsel. Subsequently $250 was paid upon this note. After- 
wards it was taken up by somebody and destroyed. When this was 
done does not appear. On November 4, 1904, a new note for $500, 
due in 30 days, and payable to the bank, was executed jointly by Louis 
Sachsel & Co. and Joseph Sachsel, brother of Louis. This was a 
collatéral note, and pledged the same warehouse receipt which had 
been pledged to secure the original note. Three years after the matur- 
ity of this note Edward R. Newman, as counsel for Joseph Sachsel, 
paid the bank $500 and took an assignment to himself, by separate 
instrument, of ail the interest of the bank in the note, including the 
right to litigate in the name of the bank. Application was made in 
the bankruptcy court by the estate of Joseph Sachsel and Newman, 
to hâve the collatéral, or its proceeds, turned over to them, claiming 
that Joseph Sachsel was an accommodation maker of the note, and 
by payment became subrogated to the rights of the bank. 

The référée found that Joseph Sachsel was liable on the note as 
a maker (making no finding that he signed the note for the accom- 
modation of his brother Louis), and found, as a matter of law that : 

"In so paying tlie note Joseph Sachsel did not acquire any new right dif- 
férent from that of Louis Sachsel as the owner of the aforesaid collatéral, 
und whether as between him and Louis he was au accommodation maker 
malces no différence, the note having been talven up by a maker wlio obtained 
it [the collatéral] fraudulently, the collatéral cornes back to the trustée." 

The trial court, without making any findings of fact or announcing 
any conclusions of law, approved and confirmed the report of the 
référée. 

[1] Our jurisdiction is limited to considering the correctness of 
the action of the trial court as matters of law only. 

[2] None of the évidence has been preserved upon which the réf- 
érée reached his conclusion that Joseph Sachsel merely paid a note 
on which he was liable as maker. Even if the évidence had been pre- 
served, we could not but accept this finding of fact as true. The trial 
court clearly was right in holding that the maker of a note who pledges 
as security collatéral fraudulently obtained by a comaker is not en- 
titled to the collatéral upon the payment of the note, as against the 
trustée in bankruptcy of the person who made the f raudulent transfer. 

The estate of Joseph Sachsel has no greater right than Joseph Sach- 
sel had, and so far as Newman is concerned he is a mère volunteer. 

The pétition must be dismissed; and it is so ordered. 



IN BE BEOCKTON IDEAL SHOE CO. 19D 

In re BROCKTON IDEAL SHOE CO. 
(Circuit Court of Appeals, Second Circuit. January IS, 1013,) 

No. 110. 

1. BAKKRtiPTCY (S 136*) — CORPOEATION PROCEEDING TO BeCOVEB PROPEBTT 

FROM Officer — Pétition. 

A District Court lias jurisdiction to order an ofEeer of a bankrupt cor- 
poration to turn over property of the corporation, which he holds without 
hlmself making an adverse claim to it; and in a pétition by the trustée 
for such an order it is sufflcient to allège that tlie officer wrongfully holds 
property of the corporation, leavlng it to him to set up any adverse claim 
he may hâve. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

2. Bankruptct (§ 136*) — Corporation — Pboceedino to Recoveb Peoperty 

FBOM Officer — Pétition. 

The pétition of the trustée of a bankrupt corporation for an order re- 
quiring an olticer of the corporation to turn over pi'operty alleged to be- 
long to it held insufficient, In that It did not show that the property was 
In his possession. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. S§ 233, 235; 
Dec. Dig. § 136.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York; Learned 
Hand, Judge. 

In the matter of the Brockton Idéal Shoe Company, bankrupt. 
Ancillary pétition by Thomas F. Dolan, trustée, to require Ignatz 
Roth to turn over property. On pétition by the trustée for revision 
of an order sustaining a demurrer to his said pétition. Affirmed. 

See, also, 200 Fed. 745. 

Lesser Bros., of New York City (W. Lesser, of New York City, 
of counsel), for petitioner. 

Rosenberg & Lewis, of New York City (J. N. Rosenberg and 
Chas. E. Casey, both of New York City, of counsel), for respond- 
ent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. [1] If the pétition contained suffîcient alléga- 
tions that Roth had possession of the goods in question, we think 
the position of the petitioner would be correct. It would not be 
necessary, as the mémorandum of the District Judge seems to indi- 
cate, for him to aver facts from which it would appear that Roth 
made claim to them and that his claim was a sham. The District 
Court has jurisdiction to order an officer of a bankrupt corporation 
to turn over property of such corporation which he holds without 
himself making any adverse claim to it. It is only when an ad- 
verse claim is shown that it is necessary to go further and aver that 
it is only colorable. As a matter of pleading it seems to us quite 
sufïîcient to aver that an officer of a bankrupt corporation wrong- 

•For other cases see same toptc & § nuMber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fully holds its property, and to let him set iip tlie défense that he 
holds it by virtue of an adverse daim. When he does set up such 
a claim, the petitioner might then reply that it was merely color- 
able ; but he need not négative it at the outset in his pleadings. 

[2] The real difficulty with the pétition now before us is that, 
although it is inordinately long and is filled with whoUy irrelevant 
matter, it most studiously avoids making any averment that Roth 
has possession of the gopds. The facts set forth in the pétition are 
thèse: Roth was (and is) the treasurer of the bankrupt company 
and holds a large majority of the stock. The bankrupt's salesroom 
wasat 149 Duane street. Two months before bankruptcy 37 cases 
of goods belonging to the bankrupt were removed from its premis- 
es to 477 Broome street. Three weeks before bankruptcy 66 cases 
were likewise removed from bankrupt's premises to 477 Broome 
street. The firm of C. A. Auffmordt & Co., mercantile bankers 
who hâve financed the business of another corporation, "Ignatz 
Roth, Incorporated" (in which it may be presumed that Roth has 
some interest), has a brandi at 477 Broome street and pays the 
rent of the premises where that branch is located. Roth has an of- 
fice with them for which he pays no rent. 

There is certainly nothing hère to indicate that the goods are in 
the possession or control of Roth. On the contrary, they seem to 
be in the possession and control of C. A. Aufifmordt & Co. The 
gênerai averment in the concluding paragraph of the pétition of the 
légal conclusion that "Roth is now wrongfully withholding from 
the trustée the goods aforesaid, without right, or warrant, or au- 
thority of law," is not sufficient to help out the insufficient aver- 
ments of fact, or to require the court to accept a conclusion différ- 
ent from that which the averments of fact indicate. 

The order is affirmed. 



AXDKRSOX et al. v. UNITJOD STATES. 
(Circuit Court of Appeals, Niutli Circuit. February 3, 1913.) 

No. 2,082. 

1. rxiBLIC LanDS (§ 120*) — IIdME.STE.VD — FeMALE ClAIMANT UESIDENCE — ■ 

FOKFEITLIRE. 

Where, after entry of a lioiiiestead by a single woinan, slie inarrled 
the entiyman of tlie a(1.iolninjï claim, and from tlie tiine of her niar- 
rlage until her final proof lived with her Imsband on his claim, and 
never retunied to or reslded on her own as a houiestead, tUougli it was 
improved and cultlvated In connection witli the clalni of her husband, 
her proof of résidence was false, and the daim sul\1ect to forfelture. 

[lîd. Noté.— For other cases, see Public Lands, Cent. Dlg. §§ 832-335; 
Dec. Dig. § 120.*] 

2. Domicile (§ 5*) — Kesidenct! of HnsBAND — Uksidence of Wife 

A hu.shand's res-idence i.s in law the résidence of liis wife. 
[Ed. Note.— For other cases, see Domicile, Cent. Dig. §§ 24-^55; Dec. 
Dig. § 5.*] 

'For other cases see same topio & § number in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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3. PtIUI.IC LANDS (§ :{0*) HOMESTBAD— E.NTRY-HUSBAJin AND WlLE. 

Tlie homestead law neither permits nor eonteinplîites ihat both Ims- 
baiid and vvife shall talce advantage tliereof. 

|Ed. Note. — For other cases, see Public I.ands, Cent. IMg. §§ 48-50; 
Dec. Dlg. § 30.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon ; Robert S. Bean, Judge. 

Suit by the United States against Jessie M. Anderson and an- 
other. Judgment for plaintifif, and défendants appeal. Affirmed. 

Emmons & Webster, of Portland, Or., for appellants. 
John McCourt, U. S. Atty., and Walter H. Evans, Asst. U. S. 
Atty., both of Portland, Or. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSvS, Circuit Judge. The government prevailed in this suit, 
brought by it for cancellation of a patent issued by it for a certain 
tract of land situate in Klamath county, state of Oregon, which 
was filed upon in September, 1898, by the appellant Jessie M. 
Wight, then a single woman, Jessie M. Anderson. 

[1] The ground of the suit was the alleged falsit}^ in the proof 
of the applicant in respect to her alleged résidence upon the land 
for the period required by the statutes under which her filing was 
made. The court below found that within a few days after her 
filing she married the appellant William Wight, who lived on ad- 
joining government land under a pre-emption and timber culture 
claim, one of which claims, embracing his résidence, he subsequent- 
Ij' changed to a homestead claim, which the record shows he never 
abandoned. The trial court found that, from the time of her mar- 
riage until the date of her final proof, the appellant Jessie M. Wight 
lived with her husband on his claim, and never resided upon the 
tract claimed by her as a homestead, although the latter was im- 
proved and cultivated by her in connection with the claim of her 
husband. A careful considération of the évidence satisfies us that 
the court below was justified in that conclusion, and that the oc- 
casional visits that she made to her claim, and the money expended 
by her in the improvement thereof, did not answer the five years' 
continuous résidence required by the statutes. 

[2, 3] Moreover, the husband's résidence is in law the résidence 
of the wife, and the homestead law neither permits nor contem- 
plâtes that both husband and wife shall take advantage of its pro- 
visions. 

The judgment is afïirmed. 

•For other cases see same topie & § ntjmbeb in Dec. & Am. Digg. 1907 to date, & Rep'r Indexes 
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AMERICAN GRAIN SEPARATOR CO. et al. v. TWIN CITY 
SEPARATOR CO. 

(Circuit Court of Appeals, Eightli Circuit. December 3, 1912.) 

No. 3,760. 

(Suliahus hy the Court.) 

1. Appeai, and Ebror (§ 100*) — Décisions Reviewable — Obdeks Regabdino 

Injunctioxs. 

An Interlocutory orGer refuslng to dissolve an injimction is appealable 
uuder section 129 of tlie Judlcial Code (Aet Mardi 3, 1911, c. 231, 36 
Stat 1334 [TJ. S. Comp. St. Supp. 1911, p. 1941), altliough the hearlng 
on wlilch it is founded is in effect a rehearing of the motion to grant the 
injuncfion. bocause the Oongress did not except orders refuslng to dis- 
solve injunctions founded on rehearings of the motions to grant them 
from Its gênerai grant of the right of appeal from orders refuslng to 
dissolve Injunctions, and, where the législative body bas made no excep- 
tion from a gênerai grunt or rule, it is not the province of the courts to 
do so. 

[Ed. Note. — Por other cases, see Appeal and Error, Cent. Dig. |§ 670^- 
C80 ; Dec. Dlg. § 100.*] 

2. Appeal and Ebrop. (§ 100*) — "Heabing in Equiïy." 

The usual meaning of the term "liearing in eqnity" is the trial of the 
suit including the introduction of the évidence, the argument of coun- 
sel, aud the decree of the court. 

But uuder section 129 of the Judlcial Code (Act March 3, 1911, c. 231, 
3G Stat. 1134 [U. S. Comp. St. Supp. 1911, p. 194]), whereiu an ap- 
peal is allovfed from an order granting or refuslng to dissolve an in- 
Junctlon "upon a hearlng in eqnity," that term means the présentation 
and submission for décision of the motion for the order including the 
introduction of the évidence, the arguments of counsel, the other pro- 
ceedings at that tlme upon which the order is based, and the order itself. 

[Ed. Note. — For other cases, see Appeal and Error, Ceut. Dig. §§ 670- 
G80; Dec. Dig. § 100.*] 

3. Appeal and Error (§ 954*) — Injunction (§§ 135, 161*) — Interlocutory 

iNJUNCTioN — Discrétion of Court. 

The granting or dissolution of an interlocutory Injunction is intrusted 
to the discrétion of the court of original jurisdietion, not to the discré- 
tion of the appellate court. 

In the absence of a violation of the principles aud rules of equity es- 
taWished for the guidance of the court of original iurisdictlon, the ac- 
tion of that court in thèse interlocutory matters naist be sustained, un- 
less there is clear proof of au abuse of its discrétion. 

.[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3818- 
3821; Dec. Dig. § 954;* Injunction, Cent. Dig. §§ 304, 347; Dec. Dig. 
§§ 135, 161.*] 

4. Patents (§ ."08*) — Inteblocutory Injunction — Daciies. 

The failure for tliree montlis of a eomplainant to prépare and press its 
suit for infringement of patents to a final hearlng is uot such lâches as 
will deprive it of its right to the contiimance of a temporary injunction 
to which it is otherwise entitled. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 504-506 ; Dec. 
Dig. § 308.*] 

5. Paii;nts (§ 308*) — Interlocutory Injunction — Discrétion of Court. 

Wliere there bas been a prior adjudication on tuU proof in a suit 
ugainst otlier parties, of the validity of eomplainant's patents, and of 

•ii'or other cases see same toplc & § numbku in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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their Infrlngement, where it is not clear that the défendants do not 
Infringe, the évidence npon that subject is confllctlng, and upon con- 
sidération thereof the chancellor is of the opinion that they do infringe, 
the granting or the refusai to dissolve an interlocutory injunctlon untll 
the final hearing is not an abuse of the discrétion of the chancellor. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 504-506; Dec. 
Dig. § 308.*] 

6. Patents (§ 324*) — Intbelocutokt Injunction — Appeal — Resebving Dé- 
cision. 

Where questions of fact, or of mixed law and fact, are presented to 
the appellate court on an appeal from an interlocutory order regarding 
an injunction made npon conflicting testimony after a prior adjudica- 
tion in a suit against others of the validity of the patents in suit and 
of their infrlngement, the court will not consider and détermine the 
questions of fact, but will reserve their décision until after the final 
hearing of the issues below. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 600-606; Dec. 
Dig. § 324.* 

Review of interlocutory decree granting or coutlnuing injunction In 
Circuit Court of Appeals, see notes to Consolidated Piedmont Cable Co. 
V. Pacific Cable Ry. Co., 3 C. C. A. 572; Southern Pac. Oo. v. Earl, 27 
C. C. A. 189; United States Freehold Land & Immigration Co. v. Gal- 
legos, 32 C. C. A. 484.] 

Appeal from the District Court of the United States for the District 
of Minnesota ; Charles A. Willard, Judge. 

Bill in equity by the Twin City Separator Company against the 
American Grain Separator Company and another. From an order re- 
fusing to dissolve an interlocutory injunction, défendants appeal. Af- 
firmed. 

A. C. Paul, of Minneapolis, Minn., for appellants. 
James F. Williamson, of Minneapolis, Minn., for appellee. 

Before SANBORN and HOOK, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from an order refus- 
ing to dissolve an interlocutory injunction against the infrlngement by 
the American Grain Separator Company and Robert J. Owens of the 
first claim of letters patent No. 668,175, issued February 19, 1901, to 
Anton S. Froslid, and the three claims of letters patent No. 684,751 
issued to him on October 15, 1901, for improvements in grain sepa- 
rators. 

Thèse patents were adjudged valid by the court below, and that ad- 
judication was sustained by this court in J. L,. Owens Co. v. Twin City 
Separator Co., in February, 1909, 168 Fed. 259, 271, 93 C. C. A. 561, 
573. Référence to the opinion in that case is made for a description of 
the state of the art, of the principle and opération of Froslid's in- 
ventions, and of the device of the défendant in that case which was 
held to be an infrlngement of the four claims of Froslid's patents «pon 
which this suit is founded. 

When that suit was brought, the défendant Robert J. Owens was a 
stockholder in and the superintendent of the inf ringer, the J. L. Owens 
Company, and he was a witness in that case. He subsequently isôld His 

•For other cases see aame topic & § numbbb in Dec. à Am. Dlgs. 1907 to date, & Eep'r Indexei 
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stock in that Company, and after the décision of this court in tlie case 
against that company he organized the défendant in this case, the 
American Grain Separator Company, a corporation, in which he holds 
a majority of the stock, and the défendants hâve since manufactured 
two kinds and ask to manufacLure another kind of f anning mill called, 
respectively, the "Wlnner No. 1," "Winncr N'o. 2," and "Winner No. 
3," ail of whicli the complainant insists infringe the patented claims 
in suit. In their Winner No. 1 they substitiite for the long flexible 
slotted riding aprons between the sieves which the Owens Company had 
used, and which tlie court below and this court held constituted in- 
fringements of the claims in suit (168 Fed. 266, 93 C. C. A. 561), rid- 
ing aprons made of thin slats of wood an inch and a half wide and 
three-sixteenths of an inch apart, held together by leathern straps fast- 
ened to the cross centers of the slats which were placed diagonally 
across the sieves on which they respectively rode and slanted in an op- 
posite direction from the slats in the riding apron above and from those 
in the riding apron below that in which they were respectively located. 
The complainant asserted that thèse riding aprons in the défendants' 
f anning mills appropriated the principle and, by the same mode of 
opération, performed the functions of Froslid's patented inventions by 
mechanical means équivalent to those described in his patent, and after 
the défendants had made and sold some of their mills the complainant 
exhibited its bill and prayed for an injunction and for other relief. 
Upon a hearing upon the bill, affidavits and counter aiifidavits, and argu- 
ments of counsel, the issue of the infringement of the claims in suit 
by the Winner No. 1 was presented to, considered, and decided against 
the défendants, and the court below on October23, 1911, issued its 
injunction against the manufacture and sale of that machine and against 
Ihe infringement by the défendants in any other way of the claims in 
suit. Thereupon the défendants m.ade their Winner No. 2, which dif- 
fers from Winner No. 1 in that the wooden slats are -^/le of an inch 
v.ide, and the spaces between them are V^" of ^n inch in width, the 
slats are connected by rigid wooden strips and anchored to the station- 
ary part of the mill by rigid métal strips. After the défendants had 
made and sold some of thèse mills, the complainant cited them for con- 
tempt of court for violating the injunction, and on Mardi 1, 1912, after 
a hearing, at which affidavits and counter affidavits were presented, 
which occupy more than 40 printed pages of the record, the court be- 
low held that the Winner No. 2 was an infringement of the complain- 
ant's patents and fined the American Company $500, which it paid on 
March 9, 1912. The défendants then devised a plan of the structure 
called "Winner No. 3," made a drawing thereof , and moved the court for 
permission to ship its fanning mills furnished with the rider aprons de- 
scribed in this drawing for the period of 30 days, and for a modifica- 
tion of its opinion on the question of the contempt. In the proposed 
Winner No. 3 the riding aprons difïered from those in the Winner No. 
1 and the Winner No. 2 in that the slats were to be thicker, heavier, 
and triangular in cross-section, were to be connected by stifï wooden 
strips nailed to the bottoms of the slats, the tops of the slats were to 
incline toward the heads of the sieves, and the apron was to be an- 
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chored by stiff métal strips. The court denied the motion. Thereupon 
on March 9, 1912, the défendants made a motion to dissolve the injunc- 
tion (a) as to Winner No. 1, (b) as to Winner No. 2, and (c) as to Win- 
ner No. 3. The hearing on this motion was postponed until March 15, 
1912. Additional affidavits and counter affidavits and ail the affidavits 
and évidence theretofore offered in the case were introduced in évi- 
dence, and the court, after a full hearing of both parties upon the mo- 
tion, denied it and refused to pass upon the question vvhether or not 
the proposed Winner No. 3 would be an infringement of the complain- 
ant's patents. It is from this order refusing to dissolve the injunction 
of October 23, 1911, that this appeal was taken. 

At the threshold of this case the court is met by a motion to dismiss 
the appeal as to each of the three machines specified in the motion to 
dissolve: (1) For spécifie reasons applicable to each of thèse machines 
separately; (2) because the hearing upon the motion to dissolve was 
nothing but a rehearing of the motion for the injunction; and (3) be- 
cause the order refusing to dissolve the injunction was not made upon a 
hearing in equity. The reasons for the dismissal of the appeal vvhich 
are limited to one of the three machines are not material on this motion 
to dismiss and may be disregarded, because, if any part of the order 
refusing to dissolve the injunction is appealable, the motion cannot be 
sustained. 

[1] There is force in the argument that the hearing on the motion 
to dissolve is only a rehearing of the motion for an injunction, and an 
order denying a rehearing is not appealable. But there is no exception 
in the statute of orders refusing to di'^solve injunctions which rest on 
mère rehearings of motions to grant them from the gênerai déclaration 
of the Congress that : 

"Where, upon a hearing in equity in a District Court, or by a .iudge thereof 
in vacation, • * * an application to dissolve an injunction shall be re- 
fused, * * • an appeal niay be taken from such interlocutory order or 
decree » • • refusing to dissolve an injunction." 36 Stat. c. 231, § 129, 
p. 1134. 

And the f act that Congress made no such exception raises a conclu- 
sive légal presumption that it intended to make none, and it is not the 
province of the courts to do so. Omaha Water Co. v. City of Omaha, 
147 Fed. 1, 77 C. C. A. 267, 12 L. R. A. (N. S.) 736, 8 Ann. Cas. 614; 
Madden v. Lancaster County, 12 C. C. A. 566, 572, 65 Fed. 188, 194; 
Cella Commission Co. v. Bohlinger, 147 Fed. 419, 425, 78 C. C. A. 467, 
473, 8 L. R. A. (N. S.) 537; Wrightman v. Boone County, 31 C. C. A. 
570, 572, 88 Fed. 435, 437; Union Central Life Ins. Co. v. Champlin, 
llôFed^ 858, 860, 54 C. C. A. 208, 210. 

[i] The ordinary meaning of tUe term "hearing in equity" is the trial 
of the case, including the introduction of the évidence, the argument of 
counsel, and the decree of the court. But even a cursory reading of 
the section of the statute under considération leaves no doubt that this 
was not the sensé in which that term was there used, because the act 
grants an appeal from an interlocutory order upon such a hearing, and 
interlocutory orders are generally made before the trial of a suit in 
equity. It leaves no doubt that the term hère means the présentation 
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and submission for décision of the motion for the interlocutory order, 
including the introduction of évidence, the arguments of counsel, the 
other proceedings at that time upon which the order is based and the 
order itself. Root v. Mills, 168 Fed. 688, 689, 94 C. C. A. 174, 175 ; 
Taylor v. Breese, 163 Fed. 678, 684, 90 C. C. A. 558, 564. The order 
refusing to dissolve the injunction was made upon such a hearing, no 
Sound reason for the dismissal of the appeal from it is perceived, and 
the motion to dismiss it is denied. 

[3] The granting or dissolution of an interlocutory injunction rests 
in the sound judicial discrétion of the court of original jurisdiction, 
and, where that court has not departed from the rules and principles 
of equity established for its guidance, its orders in this regard may not be 
reversed by the appellate court without clear proof that it abused its dis- 
crétion. The question is not whether or not the appellate court would 
hâve made or would make the order. It is to the discrétion of the trial 
court, not to that of the appellate court, that the law has intrusted the 
power to grant or dissolve such an injunction, and the question hère 
is : Does the proof clearly establish an abuse of that discrétion by the 
court below? Fireball Gas Tank & Illuminating Co. v. Commercial 
Acétylène Co. (C. C. A.) 198 Fed. 650, 653 ; Massie v. Buck, 128 Fed. 
27, 31, 62 C. C. A. 535, 539; Love v. Atchison, T. & S. F. Ry. Co.. 
185 Fed. 321, 330, 107 C. C. A. 403 ; High on Injunctions r4th Ed.^ 
§ 1696; Higginson v. Chicago, B. & Q. R. R. Co., 102 Fed. 197, 199, 
42 C. C. A. 254, 256; Interurban Ry. & Terminal Co. v. Westinghousc 
E. & Mfg. Co., 186 Fed. 166, 170, 108 C. C. A. 298, 302 ; Kerr v. City 
of New Orléans, 61 C. C. A. 450, 454, 126 Fed. 920, 924; Thompson 
v. Nelson, 18 C. C. A. 137, 138, 71 Fed. 339, 340; Société Anonyme 
Du Filtre Chamberland Sys. Pasteur v. Allen, 33 C. C. A. 282, 285. 
90 Fed. 815, 818; Murray v. Bender, 48 C. C. A. 555, 559, 109 Fed. 
585, 589; U. S. Gramophone Co. v. Seaman, 51 C. C. A. 419,. 423, 
113 Fed. 745, 749. 

[4] The validity of the patents in suit has been adjudged, and there 
are but two arguments in support of the contention that this record 
proves that the refusai to dissolve the injunction was an abuse of the 
discrétion of the district court. They are that the complainant's lâches 
in that it took no steps to prépare the case for final hearing between the 
rule day in January, 1912, and March 15, 1912, when the dissolution of 
the injunction was refused, and the failure of the court to find on the 
motion to dissolve that the appellants' mills did not infringe the claims 
in suit, évidence an abuse of the discrétion of that court. It goes with- 
out saying that the failure of a complainant for three or four months 
to prépare and press a suit on its patent to final hearing constitutes no 
such lâches as will deprive it of an équitable right to the continuance 
of an injunctiori against infringement to which it is otherwise entitled. 

[ 5 ] Counsel for the complainant argues that the question of infringe- 
ment présents an issue of law, and that the erroneous décision of such 
an issue necessarily implies an abuse of discrétion. He contends that 
the construction and modes of opération of the appellants' mills' are so 
clearly shown by the affidavits and by the mills themselves, sortie '61 
which wère produced and operated befôre, the court below ànd befofb 
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this court, that it was a clear abuse of discrétion for that court to hold 
that any of them infringed any of the claims which lie at the founda- 
tion of this suit. But the parties to this suit introduced in évidence 
the affidavit of a learned witness that thèse mills infringed thèse claims 
and the affidavit of another learned witness that they did not. Each 
of thèse witnesses explained at length the construction, mode of opéra- 
tion, and effect of the new riding aprons of the défendants ; but their 
testimony relative to thèse modes of opération, the effect thereof, and 
the similarity thereof to the modes of opération and effect of the 
patented aprons was diametrically opposed. Affidavits of 10 other 
witnesses and still other évidence relating to this issue of inf ringement 
was presented to and considered by the court below until the affidavits 
alone cover more than 100 printed pages of the record, and ail the 
affidavits and proceedings in évidence before the chancellor when he 
decided this motion to dissolve make a record of more than 400 printed 
pages. Upon this issue of infringement the affidavits were conflict- 
ing, and the court adhered to its earlier décisions when it issued its 
injunction and when it adjudged the American Company guilty of con- 
tempt. An examination of the évidence before him, of the défend- 
ants' two mills, and of their plan for a third, bas convinced that the 
question of infringement decided by the trial court upon this mass of 
évidence was not a question of law, but was a question of fact, or a 
mixed question of law and fact, in which the issue of fact, the issue of 
the similarity of the principle and mode of opération of the défend- 
ants' and the plaintiff's rider aprons, was prépondérant. In the déci- 
sion of this issue no violation or disregard of any of the rules or prin- 
cipes of equity jurisprudence established for the guidance of the court 
below bas been found. Nor does the record and the exhibition of the 
défendants' machines and their opération with which this court bas 
been favored satisfy that the conclusion of the court below to adhère 
to its earlier décisions that they infringe the complainant's monopoly, 
and to let the injunction stand until the final hearing, évidence any 
abuse of its judicial discrétion. That injunction had been granted more 
than four months before the motion to dissolve was presented on the 
condition that the complainant should give a bond in the sum of $5,000 
to pay any damages which the défendants might sustain therefrom. 
The défendants had taken no appeal from that order. The complain- 
ant had given the bond, the validity of the claims of the patent had 
been adjudicated, the évidence on the question of infringement was 
voluminous, and it was not clear upon tbat évidence and an examina- 
tion of the défendants' machines and their opération that they did not 
infripge. Where there bas been a prior adjudication on full proof in 
a suit against other parties sustaining the claims of a patent and a claim 
of infringement thereof, where it is not clear that the défendants do 
not infringe, the évidence upon that subject is conflicting, and upon 
considération thereof the chancellor is of the opinion that they do in- 
fringe, the granting of an interlocutory injunction, or the refusai to 
dissolve it until the final hearing of the case, is not an abuse of bis dis- 
crétion and wiU not warrant a reversai of the order. Victor Talking 
Machine Co. v. Talk-o-phone Co. (C. C.) 146 Fed. 534; Victor Talk- 
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ing- Machine Co. v. Leeds & Catlin Co., 148 Fed. 1022, 79 C. C. A. 
536; Leeds & Catlin Co. v. Victor Talkin? Machine Co., 213 U. S. 
301, 311, 312, 29 Slip. Ct. 495, 53 L. Ed. 805. 

[6| Counsel for the appellants invites the court to consider and dé- 
cide this entire case upoo this appeal from the interlocutory order of 
the court as did the Suprême Court in Mast, Foos & Co. v. Stover Mîg. 
Co., 177 U. S. 485, 495, 20 Sup. Ct. 708, 44 L. Ed. 856. But this 
case is more nearly analoçous to Leeds & Catlin Co. v. Victor Talkinsï 
Machine Co., 213 U. S. 301, 311, 312, 29 Sup. Ct. 495, 53 L. Ed. 805, 
in which the courts below and the Suprême Court refused to détermine 
the question of infringement and reserved it until the final hearing of 
the case, with the remark : 

"it we .should .yieltl to this invocation and atteni])t a final décision, it 
wonld be ditticult to say wlietlier it would be more unjust to petitioner or to 
respondent." 

The complainant allèges that the machines of the défendants infringe 
its patented claims, the défendants deny the averment, affidavits, and 
other évidence hâve been introduced, not to détermine this issue, but 
to détermine whether or not there is such a probability that there is in- 
fringement and continuing damage that an injunction that had been 
standing four months should remain until the final hearing. The main 
issue is one of fact. The complainant has the riglit to a trial of that 
i.-sue upon the production, hearing, and cross-examination of the wit- 
nesses against it according to the salutary and searching practice under 
the common lavv, according to the best method yct devised to elicit the 
truth, and it protests against the final décision of this question upon 
affidavits. The conclusion is that the ends of justice will be better and 
more certainly attained by reserving, and we do hereby reserve, our 
opinion upon this question of infringement until the affidavit stage of 
this case has passed and the court below has investigated and decided 
the issue at the final hearing in the light of the tcstimony of the wit- 
nesses after their cross-examination, of the other évidence that may be 
produced and the arguments of counsel thereon. 

Let the order below be affirmed. 



PATTlîKSON V. UNITED STATES. 
(Circuit Court of Appeals, Nintli Circuit. February 3, 1913.) 
No. 2,110. 
Pek,tury (§ 9*) — Patents — Application— Vérification — Autiioeity to Ad- 

MINISTEU OATH — NOTAKY PUBLIC — "AUTUORIZED BY LAW." 

A notary public of one of tlie states is an oîlicer "authorized by law" to 
administer oaths, witbin Eev. St. § 4S92, as auieuded by Act Mareh 3, 
1903, c. 1019, § 2, 32 Stat. 1226 (U. S. Conip. St. Supp. 1911, p. 1454), 
providing that an applicant for a patent shall niake oath that he verily 
believes hiniself to be the original inventer or diseoverer of the art, etc., 
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for whleh lie soliclts a patent, which oath may be made before any person 
within the United States "authorlzed by law" to admlnlster oaths, etc. 

|Ed. Note. — For other cases, see l'erjury, Cent. Dig. §§ 27-35; Dec. 
1)1!='. S y.*] 
2. l'EE.n.iRY (§ .'{2*) — Fai.se Affidavit— Application for Patent — Original 

] NVENTOK — DeI.AT. 

In a prosecutiou for perjury, based on the affidavit of an applicaut for 
a patent tliat he verily believed lilniself to be the flrst inventor or dls- 
coverer of the art. etc., the fact tliat a prior Inventor had unrea.sonably de- 
layed the makln.s and prosecutlng of an application for a patent for 
blniself. and had failed to use due diligence in reduclng bis Idea to prac- 
tice and luaking application for a patent, was immaterial. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ lOS-116; Dec. 
Dig. § 32.*:i 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Charles A. Patterson was convicted of perjury, and he brings error. 
Affirmed. 

See, a!so (D. C.) 172 Fed. 241 ; 181 Fed. 970, 104 C. C. A. 434. 

John F. Logan and Hayward H. Riddell, both of Portland, Or., for 
plaintiff in error. 

John McCourt, U. S. Atty., and Walter H. Evans, Asst. U. S. Atty., 
both of Portiand, Or., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiflf in error was twice convicted of 
the crime of perjury. On writ of error sued eut by him on the first 
occasion, the judgment of the trial court was reversed, and the case 
remanded for a new trial. Patterson v. United States, 181 Fed. 970, 
104 C. C. A. 434. Upon the retrial he was again convicted, and the 
case is again brought hère. 

It appears that about January, 1905, one Larsen had pending in the 
Patent Office an application for a patent for an improvement in a one- 
piece harness buckle, and entered into negotiations with the plaintiff in 
error, which culminated, about April of the same year, in an assign- 
ment by Larsen to the plaintiff in error, one Van Emon, and a Mrs. 
Parrish, of ail his rights in and to the application and buckle; that the 
application made by Larsen was rejected by the Patent Office, and that 
shortly after the assignment mentioned a projecting lip was added by 
Van Emon and the plaintiff in error to the rear crossbar vi'hich con- 
nected the side pièces of the Larsen buckle, which addition was de- 
signed as an improvement on the buckle of Larsen. A joint applica- 
tion was thereupon made by the plaintiff in error. Van Emon, and Mrs. 
Parrish, for a patent upon the buckle as so improved, which application 
was subsequently abandoned. The plaintiff in error subsequently made 
application for a patent for the buckle as so improved, after, accord- 
ing to his testimony, the refusai of Van Emon and Mrs. Parrish to 
join him in such application ; and the affidavit made by the plaintiff' 
in error in support of such application is the basis of the indictment 

•For other cases see same topic & % number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
202 F.— 14 
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against him, which charges, among other things, that he took an oath 
before C. W. Hobson, a notary public : 

"That he verily believes hlmself to be the original, flrst, and sole inventer 
of the iraprovement in buckles described and claiuied in the annexed spécifica- 
tion; that he does not know and does not believe that the saine was ever 
kuown or used before lus invention or discovery thereof ; * » * whereas, 
in truth and in fact, the sald Charles A. Patterson, at the time when he so 
swore and made his said déclaration and affldavit as aforesaid, well knew 
that he was not the original, flrst, and sole inventor of said improvement in 
buckles," etc., and that he "well knew and belleved that the sanie had been 
known and used before his alleged invention and discovery thereof." 

On the trial the testimony was substantially conflicting' upon the 
question as to whether Van Emon or Patterson was the original and 
first inventor of the improvement in question, which conflict was, of 
course, a matter for the sole and exclusive détermination of the jury. 

[1] On behalf of the plaintiff in error it is earnestly insisted that 
Hobson, the notary public, was not authorized to administer the oath 
which Patterson took. The Suprême Court, in the case of United 
States V. Curtis, 107 U. S. 671, 2 Sup. Ct. 501, 27 L. Ed. 534, held 
that the provision of section 5392 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 3653), in respect to the taking of an oath before a "com- 
pétent tribunal, officer, or person," means some tribunal, ofificer, or 
person authorized by the laws of the United States to administer oaths 
in respect of the particular matters to which it relates. Spécifie pro- 
vision, however, is made by Congress in respect to the oath required 
on the application for a patent in section 4892 of the Revised Statutes, 
as amended March 3, 1903 (32 Stat. 1226, c. 1019 [U. S. Comp. St. 
Supp. 1911, p. 1454]), which reads as follows: 

"Sec. 4892. The applicant shall make oath that he does verily believe hlm- 
self to be the original and flrst inventer or diseoverer of the art, machine, 
manufacture, composition, or improvement for which he solicits a patent ; 
that he does not know and does not believe that the same was ever before 
known or used ; and shall state of what couutry he is a citizen. Such oath 
may be made before any person within the United States authorized by law 
to administer oaths, or, when the applicant résides In a forelgn country, be- 
fore any minister, chargé d'affaires, consul, or commercial agent holding com- 
mission under the government of the United States, or before any notary 
public, judge, or magistrate having an officiai seal and authorized to admin- 
ister oaths in the forelgn country in which the applicant may be, whose au- 
thority shall be proved by certiflcate of a diplomatie or cousular oflicer of 
the United States." 

We agrée with the court below that a notary public of one of the 
States is an offîcer "authorized by law," within the meaning of this sec- 
tion, to administer oaths. 

[2] Upon the merits the gist of the contention on the part of the 
plaintiff in error is, not that there was no testimony to the effect that 
Van Emon was the original and first inventor of. the improvement of 
the buckle in question, but that the oath taken by the plaintiff in error 
tp the effect that he (Patterson) was the original and first inventor of it 
was not only intrinsically true, but al|o because Van Emon had unrea- 
sonably delayed making and prosecuting an application for a patent to 
himself. In a contest between rival claimants of the rightto the pat- 
ent, the failure of Van Emon to use due diligence in reducing his idea 
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to practice, and in making application for patent, would be material ; 
but it is quite another question whether such négligence on Van Emon's 
part is pertinent to the charge that the plaintiiî in error committed 
willful and corrupt perjury in swearing that he himself was the orig- 
inal and first inventer of the article. 

We think the latter is not pertinent, as did the court below ; for, if 
the contention of counsel for the plaintiff in error be correct, one in no 
sensé an inventer could avail himself of the genius of the delinquent, 
make the statutory affidavit without danger of the charge of perjury, 
or even without any compunction of conscience, merely because of the 
fact that the real inventer was dilatory, and did not follow up his con- 
ception to the point of a finished article adapted for practical use. 
Such a doctrine, in our opinion, cannot be sound. It is true that in 
this case the testimony of the plaintiff in error was to the effect that 
he, and not Van Emon, was the original and first inventer of the im- 
provement in the buckle in question ; but there was testimony on the 
part of the gevernment to the contrary, and that question of fact was 
for the exclusive détermination of the jury. The court left it to the 
jury under instructions which were more than full, and quite fair, and 
which in part are as f ollows : 

"Now, it is important tbat you sliould bear in mind that this is not a contro- 
versy — this case is not a contre versy—between this défendant and Mr. Van 
Emon as to the ownership or the right to patent upon this alleged invention. 
That question is not in this case, because the charge hère is simply one of 
perjury. Nor is there any question in this case as to whether Van Emon 
lost bis right by abandonment. I£ he was the original Inventor or discoverer 
of this article, which was subsequently patented to Mr. Patterson, and aban- 
doned his rights or failed to prosecute his application in the Department, that, 
of course, would not hâve justiiied Patterson in making the affidavit that he 
himself was the first and original Inventor ; so the question hère is for you 
to détermine whether the statements in the affidavit filed by Patterson in 
March, 1907, when he appUed for a patent upon this one-piece buckle, was 
true or false, and that is the real question in this case — whether he knew it 
to be SG. 

"You will notice that the indictment charges that the oath mentioned and 
contained statements alleged to be false in two partlculars : First, that the 
défendant well knew that he was not the original and first Inventor of this 
improvement, and that he well knew that Van Emon was such Inventor; 
second, that he well knew and believed that the said invention had beea 
known and: used before his said invention and discovery thereof. If you are 
satisfied from the évidence, beyond a reasonable doubt, of the truth of either 
of thèse charges, in the light of the instructions given you by the court, you 
should find the défendant guilty. 

"If you are satisfied from the évidence, beyond a reasonable doubt, that 
Van Emon was the original, first, and sole inventor of said improvement, and 
that défendant knew the same at the time he took and subscribed the oath — 
if you find that he did take and subseribe it as alleged in the indictment — it 
will be your duty to find the défendant guilty ; but if you find from the évi- 
dence that the défendant was the first and original inventor of this improve- 
ment, or that he was the original and first inventor jointly with Van Emon or 
some one else, you cannot find the défendant guilty. And if you are not sat- 
isfied beyond a reasonable doubt that the défendant was not the original and 
first inventor, either jointly or solely, it will be your duty to acquit him, 
unless you further flud to your satisfaction, beyond a reasonable doubt, that 
he knew and believed said improvement to hâve been known or used before 
his alleged invention or discovery thereof. 

"Now, the first inventor is the one who first reduces the idea to some practi- 
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cal or useful form. It does not exist in tlie mère iiiventor's théories or Ideas, 
nntll they are retlnced to some practlcal form. An invention cannot be predi- 
cated iipon a mère conjecture, or mère specvilation or conjecture, so that the 
mère idea of itself would not of itself constitute an invention until it was 
reduced to .some pvactical form — put Into some practlcal mechanical form. 

"It is alleged In tlie Indlctment that the défendant well knew and helieved 
that the Invention liad been known and used before hxH alleged invention and 
discovery thereof, and that défendant wlllfully made a false stateuient in sald 
oath in tliis regard; therefore, if you flnd that tlie défendant knew he v\-as 
not the flrst and original inventor, either joint or sole, of sald invention, and 
knew Van l<;mon or some one else was sucli inventor, and willfuUy made the 
oath. then he would lie guilty as eharged. 

"The oath set forth in the indictment, and wlilch It is alleged défendant 
wlllfully took and sub.scrilied, is one required by luw. In the oath set forth 
It is stated that the applicant, or défendant, does verily believe himself to be 
the original, flrst, and sole Inventor of the impro^-enient mentioned. You will 
note that the word 'sole' is added to thls affldavlt. ïhe statute, however, does 
not require an applicant for a patent to state whether he is the sole or joint 
Inventor of the art or machine or improvenient for wliich he soliclts a patent, 
but only requires the ajjplicant to state that he verily believes himself to be 
the flrst and orlguial inventor. 

"I instruct you that, Inasnrach as the statute does not require the applicant 
to state whether he is the sole inventor, perjury cannot be predicat«d upon 
an.v statement that lie is the sole inventor, and it is immaterial whether the 
défendant invented the patent solely by liis own effort or jointly with another; 
tliat is, if défendant was either a joint or tlie sole inventor of the Improve- 
nient, the oath would not be false In a materlal matter as to the part hereof 
relating to that question, but, if he was neither a joint nor a sole inventor, 
the oath would in that respect be false in a materlal matter. 

"If Van Emon was the tirst, original, and sole inventor of the improvenient, 
and the défendant had not a part in orlginating the same. he (the défendant) 
eould be either the sole or joint inventor thereof, and if he knew tins at the 
time he took and subscribed the oath set forth in the Indictment, tlie oath 
would be false in two material particulars : First, whereln it is stated that 
the défendant is the original and flrst inventor of the improvenient; and, 
second, wherein it Is stated that lie does not know and does not believe that 
the same was ever known before. And if you are satisfled, beyond a reason- 
able doubt, that the défendant wlllfully took and subscribed the same, know- 
ing it to be false in either particular as stated, he will be guilty as eharged 
in this indictment. 

"The statements, however, in the aflidavit made by the défendant, are pre- 
snmed to be true, because they were made under oath. And such an oath Is 
of équivalent value to the testimony of a credltable wituess. In order, there- 
fore, to convict one who subscribed such an aflidavit of perjury, the goveru- 
ment niust satisfy you, beyond a reasonahle doubt, of the falslty of the oath 
by the testimony of more than one crédible witness, or the testimony of one 
witness and other corroborating proof suffieient to satisfy you that the state- 
ments were not true, or that the défendant did not honestly and in good faith 
believe that he was the flrst and original inventer at the time he made the 
affidavit. 

The judgment is affirmed. 



HALL V, FRANK 2i;{ 

HALL V. FRANK et al. 

(Circuit Court of Appeals, Second Circuit. .Tanuary 13, 1913.) 

No. 100. 

Patents (§ 828*) — Validity and Infrixgemext — Reostead. 

The Hall and ïilley patent, Xo. 025,164, for lieilstead fasteniuss, Is 
of narrow scope, and uiust be liniited to the précise devlce described and 
shown. As fo liniited, hcld not infrlnged by tlie device of the Frank 
patent. No. C,";0,311. 

Appeal from the District Court of the United States for the East- 
ern District of New York; Thomas I. Chatfield, Judge. 

Suit in equit)' by Frank A. Hall against David Frank and John 
Trounstine, doing business as the Greenpoint IVIetallic Bed Company. 
Decree for défendants, and com]jlainant appeals. Affirmed. 

For opinion below, see 195 Fed. 946. 

The decree of the District Court dismissed the bill, which charged 
that the défendants infringed letters patent No. 625,164 granted, May 
16, 1899, to Frank A. Hall and E. F. Tilley for bedstead fastenings. 

Isaac B. Owens, of New York City, for appellant. 
Charles C. Gill, of New York City, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The Hall and Tilley patent in suit was 
granted May 16, 1899, the application being filed August 24, 1898. 
The invention relates to bedstead fastenings in which the side rails 
of the frame are joined to the posts by means of coacting hooks and 
pins in which the f astening is made rigid and unbreakable by construct- 
ing the two parts so that a binding action is produced between them in 
addition to the connection of the hooks and pins. The essential feature 
of the invention consists in fastening the upright posts and the side 
bars together by locking them at two points and causing them to bind 
against each other at a side point intermediate the locking points. 

The only claim in issue is claim 4, which is as follows : 

"4. A bedstead-fastening, coniprlsing a pont-section, and a rall-sectlon, the 
post-section being provided witli a hook at each end and wlth a vvedge-like 
surface intermediate of the hooks, the said wedge-like surface being ineliued 
from its upper to its lovver end lu a direction away from the post, and the 
other section provided with pins for engaging the hooks, and with an abut- 
luent intermediate of the pins for engaging the eam-surface, substantially as 
described." 

The éléments of the claim are : 

First. A post-section, being provided with a hook at each end and 
with a wedg£-like surface intermediate of the hooks being inclined 
from its upper to its lower end in a direction away from the post. 

Second. A rail-section provided with pins for engaging the hooks 
and with an abutment intermediate of the pins for engaging the cam- 
surface. 

•For other casea see same topic & i numbek In Dec. & Am. Digs. 19l>7 to date, & Rep'r Indexes 
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In every bedstead, whether it be in three pièces or five, whether it 
be made of wood or métal, the cross-bars and side rails must be se- 
cnrely and detachably fastened and the means and appliances for doing 
this, as shown by the prior art, were very nunierous. With the in- 
troduction of metallic bedsteads the problem was altered somewhat by 
the change from wood to iron, but, generally speaking, it was the 
same. The record contains some thirty prior patents and publications 
showing how earlier patentées had dealt with the fastening problem 
and proving that in this art, as in similar arts, when it was necessary 
to unité two parts detachably, hooks and pins were used, the hooks 
being on the posts and the pins on the rails or vice versa. 

The Bernstein patents show every feature of the Hall structure 
except thç wedging feature. This method of holding two pièces to- 
gether tightly was very old in mechanics and had frequently been used 
in the bed-making art. Thus, Turner, in 1870, patented a bedstead, 
one of bis claims being for : 

"The wedge-shaped or incllned fastening hook, its supporting plate and the 
semi-clrcular or curved holding-rib, cast in one pièce of métal, substantially 
as and for the purposes set forth." 

It is unnecessary to consider the prior art in détail, for it cannot be 
denied that the invention, at best, is a very narrow one and that the 
claim, if sustained at ail, must be limited to the précise method de- 
scribed and shown. AU that Hall and Tilley did was to apply the well 
known wedge principle to the Bernstein hooks. The range of équiv- 
alents is so narrow that an infringer must use substantially the exact 
combinatjon shown. So construed, the claim is not infringed by the 
défendants. Their beds are made under a patent granted to David 
Frank May 22, 1900, although the actual structure differs in some 
minor détails from the drawings and description of the patent. 

Judge Chatfield bas carefuUy considered the question of infringe- 
ment and as we agrée with him in the conclusion reached, no useful 
purpose will be subserved by entering into the détails upon which the 
conclusion rests. 

The charge of infringement was made to dépend largely upon de- 
fects in the casting of the outer edge of the rail-plate which approx- 
imates closely to the intermediate abutment 16 oi the patent. As soon 
as this contention was made, the défendant changed the plate by re- 
moving the surplus métal directly between the upper and lowèr pins. 
We understand that it is admitted that the beds as now made by the 
defendapts, having no abutment intermediate the pins, do not infringc 
claim 4- The métal so removed performed no useful function; its 
présence at the point in question was probably accidentai ; at any rate 
the fastening works as well, if not better, without it. It is said that 
in 1900 the complainant wrote défendants complaining of thêir in- 
fringement of the Hall and Tilley patent and that the latter answered 
indicating that they would conf er f urther with the patentées. The dé- 
fendante swear that they never feceived such a letter and hâve no recol- 
lection of writing, one in reply. None of the letters is produced and 
nothing of importance can be predicated of this testimony. But as- 
sume that the letter was received and answered as the complainant 
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asserts, the fact remains that for over seven years the défendants con- 
tinued to make and sell their beds with no word of complaint or remon- 
strance from the complainant. The défendants held a patent covering 
the beds they were manufacturing and they were justified in assuming 
that they could manufacture thèse beds without injury to any one. 
Had they been informed that the complaint against them restèd upon 
the fact that some of their castings were defective, they presumptively 
would hâve made the change and thus hâve saved the annoyance of 
the litigation. Even if it were held that some of thèse defective cast- 
ings infringed the claim, it would be most inéquitable to permit a de- 
cree even for nominal damages to go against the défendants, when 
they gained nothing by retaining the defective castings and discontin- 
ued their use the moment they ascertained the basis of complainant's 
grievance. 

The decree is affirmed with costs. 



LORAINR DEVELOPMENÏ CO. v. GEXEEAL ELECTRIC CO. 

(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 113. 

1 Patents (§ 178*) — CoNsiRrcTioN and Scope — Limwation bt CtAiiia. 

A patent does not cover ail the inventive conception.s the patentée may 
hâve had when he proeured it, but only sueh a device, with reasonable 
équivalents of éléments, as he described and clainied. 

[Ed. Note. — For other cases, see Patents. Cent. Dig. § 254 V> ; Dec. Dig. 
§ 178.*] 

2. Patents (§ :J28*) — iNFRiNGEiiKXT — Aeo Lamp GLasE. 

The Carbone patent No. 975,035, for an arc lamp globe, claims 1 and 
3, which descrlbe the globe as "divided into a plurallty of superposed 
chambers by suitable configuration of the walls," is not infringed by n 
globe in whlch the glass portion surrounding the arc is not divided Into 
chambers at ail by its configuration, but is shaped like an inverted cône, 
wlth stralglit walls. 

Appeal from the District Court of the United States for the North- 
ern District of New York; George W. Ray, Judge, 

Suit in equity by the Loraine Develoi^ment Company against the 
General Electric Company. Decree for défendant, and complainant 
appeals. Affirmed. 

For opinion below, see 198 Fed. 100. 

This cause cornes hère upon appeal from a decree dismissing com- 
plainant's bill. The suit was the usual one in equity for alleged in- 
, fringement of United States patent No. 975,935, granted November 
15, 1910, to T. L. Carbone, for an arc lamp. The claims in controversy 
are the first and third. In the District Court the cause was decided 
on the question of infringement solely ; it being held that there. were 
such limitations included in thèse two claims that they conld not coyer 
the particular device of défendant. 

.•-For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to âat«,& ïCép'-f Indexes 
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C. P. Goepel, of New York City, and W. G. Van Loon and Théo. 
H. Swift, both of Albany, N. Y., for complainant. 

Albert G. Davis, of Schenectady, N. Y. (W. K. Richardson and A. 
D. Salinger, both of New York City, of counsel), for the -' fendant. 

Cefore LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Judge Ray's opinion quote-s so fuily 
from the spécifications, and sets forth so clearly the character of Car- 
bone's improvement, that a very brief statement is ail that is hère 
required. Flaring arc lights are burned in globes, and the products of 
combustion are liable to form deposits on the globe, and thus obscure 
the light. It is désirable to so regulate thèse deposits that they will 
form either above or below the zone through which light is emitted, 
or both above and below such zone. In the prior art a circulatory 
System was devised, whereby the vapors passed into the upper portion 
of the globe (usually of métal), and were then brought down through 
outside ducts to be returned to the lower portion of the arc space. 
This System had defects which the patentée points ont. He says that 
he dispenses with the ducts, "reducing the whole structure to a single 
globe or inclosure, which is provided with a plurality of chambers suit- 
ably connected." He so arranges his device that the beat adjacent to 
the arc would be sufficient to prevent the deposit of the fumes in the 
zone through which light is emitted. The gases rising around the up- 
per électrode are cooled in the upper chamber and deposit there; 
around the lower électrode suspended particles fall into the lower 
chamber. 

The two claims involved are as f ollows : 

"1. An arc lani]) fî'olie specinlly adapted for iiuprejriiated carboiis, nud ili- 
virted into a plnrMlity of supwposed chambers by suitable coiifigufiitioii of (lie 
wiiUs, the middle cbamber havliig a transpavent wall surrounding tlie arc 
closely for preveuting the gases produeed by the are from condeusing on said 
walls." 

".'î. An are lamp globe specially adapted to the use of Inipregnated cariions, 
and divided into a plurality of superposed chambers by sultable eonliguration 
of the walls, the walls of the niiddle chamber .surrounding the arc as closely 
as possible, the sald walls consisting partly of glass and partly of métal." 

The defendant's structure has two chambers only, a métal chamber 
above and below a single glass chamber shaped like an inverted cône. 

[1] Carbone's patent does not cover ail the inventive conceptions 
he may hâve had when he procured it, but only such a device (with 
reasonable équivalents of éléments) as he described and claimed. The 
patent states that : 

"One embodiment of the invention * • ♦ Jins three * * * chambers 
one above the other, the middle chamber beiug transparent and coutaiuing 
tlie arc." 

[2] The object is stated to be to separate in some way the spaces in 
which deposits are formed from the spaces which are to be kept clear 
for emitting light. As a means for securing a clear Une of deinarca- 
tion of the deposits and preventing their encroachment upon the trans- 
parent light-emitting wall, he states that a change of angle or inclina- 



KBAUTH V. CARTBR-CBUME CO. 217 

tion of the wall with respect to the arc is found effective, and an inner 
ridge or contraction will accomplish this resuit. He then says : 

"A clear Une of démarcation is not in ail cases necessary and auy means of 
eonfining to a greater or less extent the deposits vvlU fulfill the conditions ; the 
necessary feature being an organization whereby the phenomenon of diffusion 
opérâtes to carry the \'apors produced by the arc away from the light-eniitting 
wall before they are condensed and the oxids deposited." 

This somewhat broad statement might possibly indicate that Car- 
bone had in mind something other than a plurality of chambers for 
securing a somewhat irregular, but still efficient, line of démarcation. 
But immediately after the quotation just given we find the following: 

"The présent invention consists in providing a separate chauiber for the arc 
by forming a séries of contractions in the globe, so that it is divided into 
several superposed chambers." 

When this statement is follovved by six claims, in four of which the 
globe is said to be "divided into three superposed chambers by suitable 
contractions in the walls," and in the other two of vi^hich (those sued 
upon) it is said to be "divided into a plurality of superposed chambers 
by suitable configuration of the walls, the middle chamber having a 
transparent wall surrounding the arc," by no possibility of construc- 
tion can it be held to cover a globe divided only into two chambers by 
configuration of the walls, and in which that part of the globe sur- 
rounding the arc is not divided into chambers at ail by any such con- 
figuration, or by "change of angle" of wall or "change of inclination" 
of wall, or by "inner ridge" or "contraction." 

We f ully concur with Judge Ray in the conclusion that claims 1 and 
3 are not infringed. 

Decree affirmed, with costs. 



KRAUTII et al. v. CAKTEE.-CIiUMK CO., TJniited. 
(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 6. 

rATENT.S (§ 32S*> — INVKNTION — AuïOGK.imiC EEGISTEK. 

The Krauth & Benniushofen patent No. 611,259, for an autographic 
register, for use in niaking dupUcate records of retail purcha.ses In 
stores. Is void for lack of patentable invention, in view of the state of 
the art. 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York ; John R. Hazel, Judge. 

Suit in equity by Albert Krauth and Christian Benninghofen against 
the Carter-Crume Company, Limited. Decree for défendant, and 
complainants appeal. Affirmed. 

The following is the opinion of the Circuit Court, by Hazel, District 

Judge : 

ïhe patent in suit, No. 611,259, dated Septeniber 27, 1898, granted to Albert 
Krauth and Christian Benninghofen, relates to improvements in automatic 

♦For other cases see same toplc à § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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registers, generally iised in stores for the purpose of making on paper dnpli- 
cate records of retail purchases. The writing paper is plaeed taut on the 
tablet and held by the machine, and after the purchase is recorded Is with- 
drawn or detached at the end of the machine, while the carbon paper, whicli 
enables the reproduction of the original record, extends transversely from a 
roll-bearlng devlce at one side of the casing across the tablet and is eut or 
torn ofC at the opposite side thereof. Olalm S only Is alleged to be infringed 
by the défendant. It reads as foUows : 

"8. In an autographic register, the combiuation, substantially as set forth, 
of a casing, a tablet supported thereby, a holder for a roll of carbon paper 
disposed at one side of the top of the casing, a margln frame over sald tablet 
and hinged at said carbon paper holder, and a flexible flange upon the free 
edge of said margin frame and arranged to cap down over the side wall of 
the casing opposite said carbon paper liolder and form a flexible clamp aud 
tearing bladé." 

The éléments claimed to be new are a margin frame hinged at the carbon 
paper holder and a flexible flange upon the free edge of the margin frame. In 
its original phrasing the cightli claim was re.iected by the examiner of patents 
as toc broad, in view of the patentée'» prior patent. No. 538,264. It was 
pointed ont by the examiner that the différent éléments were old, and in his 
estimation it made no patentable différence that It showed the feature of hlng- 
ing the margin frame at the side. Therelipon the patentée amended his claim, 
and substituted the feature of a flexible flange upon the free edge of the 
margin frame. His acquiescence in the rejectlou of the claim in Its original 
form, and substitution of an elemeut which palpably was narrower, precludes 
him from now insisting that liis claim sliould be construed to cover the feature 
which the patent ofllce rejected. This well-known rule calls for no citation 
of autliorities ; but, if one is necessary, the récent rullng on the subjeet by 
the Circuit Court of Appeals of the Second Circuit in Victor Talklng Machine 
Co. V. American Graphophone Co., 151 Fed. 601, 81 C. G. A. 145, will undoubt- 
edly be suHlclent. 

However, I am reasonably salisfled by the évidence that ueitlier the die- 
clainied feature nor the feature which was added to the combination, In vIew 
of the State of the art at the date of the invention, involved patentability. 
In the iirior patent to Sboup, No. 561,350, is shown a flexible flange and the 
other éléments of claim .S, save the hiiiging of the margin frame at the carbon 
holder. The Dick patent, No. 525,449, is for an autographic register similar In 
appeaiance to the Krauth register In suit. The spécification and clalms de- 
scribe a casing, a tablet supported by the casing, a holder for carbon paper 
at the side of the casing, and a margin frame overlylng the tablet. în the 
Kirby patent, No. 469,665, for an autograph register, practically ail the élé- 
ments in suit are shown. In his structure there is no carbon paper holder, but 
the carbon feeds from the carbon roll, and is drawn over to the opposite side 
of (lie roll. where it is held in place. 

The expert witnesses do not agrée wliether the margin frame of the struc- 
ture is hinged at one of the ends or at the side, but an examlnation of the 
patent would seem to indicate that it is hinged at one end of the casing. But, 
in my mind, to hinge the margin frame at the side of the roU-contalning 
trongh, as in the jiatcnt in suit, instead of at the end of the casing, as in the 
prior art, does not disclose the exercise of Invention. The mechanic skilled 
in the art oî making automatic registers would readily hâve selected the car- 
bon paper holder as a more suitabie point for hinging the margin frame- Wlth. 
the trough containing the carbon roll attached to the tablet at the side, It 
becanie obvions that the margin frame shouid cover the trough and be hinged 
at the earbo» roll. While, of course, it was necessary to consider the différent 
coopérative parts aiïected by hinging the frame in locatlng such hlnglng, yet 
the structures and separate parts of the prior art tended to make the altéra- 
tion or improvement in question a simple thing. The modification practically 
followed on the heels of Krauth's prior patent, and very likely expediency 
and greater convenience in holding the carbon In place on the tablet made It 
advisable to hinge the frame at the side of the carbon roll. That such œodlfl- 
cation added to the utility of the devlce is immaterial, in view of its obvions- 
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ness. The change In location of the hlngtng of the frame dld not involve the 
exercise of inventive sklll, and no advanee was made in the art. 

Nelther, in my judgment, was the substitution of the so-called flexible flange 
within the exercise of the inventive faculty. Flexible flanges to facllitate 
cuttlng the carbon paper were not dlscovered by the patentée. In the Shoup, 
Dick, Farmer, and Klrby patents flexible flanges weve used In connection witli 
the margln frame. It is enough to speciallze the Dick patent, in which the 
carbon paper is elamped in position by the latéral flanges of the frame. The 
record abundantly shows, I think, that there was no novelty, at the date of 
the invention in suit, to use a margln frame having a flexible flange so ar- 
rangea as to enable elamplng the carbon at the side of the casing. What the 
patentée has done was in principle dlsclosed by the anterlor art, and the modi- 
fication or Improvenient made by him produced no new resuit, and falls within 
the fleld of the skllled mechanic. 

For the foregoing reasons, clalm 8 is void for want of patentable invention, 
and infringement need not be consldered. The blU is dismissed, with costs. 

Wood & Wood, of New York City, for appellants. 

Duell, Warfield & Duell, of New York City (H. S. Duell, of Yonk- 
ers, N. Y., and Charles H. Duell and Frédéric P. Warfield, both of 
New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. While not inclined to give as much importance 
as Judge Hazel does to the action of the Patent Office, we agrée with 
him that, in view of the state of the art, neither side hinging nor an 
engagement of the parts effected either by a flexible flange or by a 
flexible hinge constitute invention. 

The decree is afïirmed, with costs. 



LOVELL-McCONNELL MFG. CO. et al. v. INTERNATIONAL. AUTOMO 

BILE LEAGtJE. 

(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 78. 

r-ATENTS (§ 308*) — Suit tob Infkinoement — Preliminary Injunction — En- 
forcement. 

Where a preliminary injunction was granted restraining defendani, 
whleh was an association of automobile owners, from selllng to its mem- 
bers horns covered by eomplainant's patents at a discount from the 
prlces fixed by the license contracts under whieli they were sold by 
complainant, a scheme by which défendant charged the full price, but 
returned to the purehasing members a check for the amount of the 
discount prevlously given, payable to some eharity designated by the 
purehaser, was a palpable device for evadlng obédience to thè Injunc- 
tion, and required its modification. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 504-506; Dec. 
Dig. § 308.*] 

Appeal from the District Court of the United States for the West- 
ern District of New York; John R. Hazel, Judge. 

Suit in equity by the Lovell-McConnell Manufacturiiig Company 
and others against the International Automobile League. From an or- 

«For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'c Indexes 
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der granting a preliminary injunction responding in part only to the 
prayers of the bill, complainants appeal. Modified and affirmed. 

See, also, 199 Fed. 989. 

George C. Dean, of New York City (Drury W. Cooper, of New 
York City, of counsel, and Herbert H. Dyke, of Newark, N. J., on tlie 
brief), for appellants. 

Corcoran & Corcoran, of Buffalo, N. Y. (J. B. Corcoran, of Buffa'o, 
N. Y., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The complainants make automobile 
horns (the Klaxon horn) under a patent and sell the same to dealers 
under a complicated form of license, which, among other things, pro- 
vides that the purchasers shall not resell at less tlian a stated price. 
The injunction which was issued prohibits défendants f rom — 

"sellhig or offering for sale, directly or indirectly, aiiy of complainants' liorns, 
niarketed and sold by complainants under their condltional licenses set forth 
in tags or laliels upon or seeured to said horns, for less than the price desig- 
nated hy complainants at which said horns nuist be sold to the publie, as 
shown by the tags and labels seeured to said horns by the complainants." 

It is not necessary to set forth the various other preliminary in- 
junctions which complainants now ask for, because in our opinion 
they are of the sort that should be considered only at final hearing, 
especially because complainants' theory as to this additional relief ap- 
parently is that there bas been some forfeiture of license, so that the 
défendant is to be regarded as never having had a license, and there- 
fore as an inf ringer. Since the answer attacks the validity of the pat- 
ent, which défendant may properly do, if he is not a licensee, and an 
extensive prior art is set up, the questions raised upon this argument 
should be left for disposition at final hearing. 

In one particular, however, complainants are entitled to some fur- 
ther relief. The défendant is a concern operated on a membership 
and profit-sharing plan, whereby each member is obliged to pay a 
membership fee of $10. It buys various automobile fittings and ac- 
cessories at manufacturers' priées, and before this injunction sold 
thèse horns to its own members at a considérable abatement from the 
price fixed by the manufacturer for sale to the public. After the in- 
junction was issued, it sent a circular to ail its members, notifying 
them that it could no longer sell horns to them at eut priées. The 
saine circular included the foUowing ofFer: 

"While the Klaxon people may insist upon the League eharging its members 
tlie retail price, they surely caunot preveut the League giving the profits to 
charity. If you are insistent upon having a Klaxon (tliough, in our opijdon, 
the Newtone horn, described on another page, is equal or préférable), send us 
your clieck for the fuU retail price, as given al)ove. We will sell it at no other 
price. ïheu give us the uame of two charitable institutions in your vicinity 
deserving of assistance, aud we will sélect one of them and draw our eheek 
to ils oi-der for the différence between the cost to us and the retail price, 
forwardiug the check in your care, so that we may be sure it will reach its 
proper destination." 

This seenis to be a very flimsy device for evading obédience to the 
injunction against cutting prices. Most of the individuals whose cnn - 



AMERICAN OPTICAL CO. V. BAT STATE OPTICAL CO. 221 

dition in life is such that they can afford to own and use automobiles 
are presumably in the habit of making regular contributions at stated 
periods to one or more worthy charitable institutions. When défend- 
ant tells them that, if they will buy f rom it Klaxon horns at the price 
they must pay everywhere else, it will send them a check for $8 or $9 
on each horn, drawn to the order of such charitable institution as they 
may designate, it is naturally to be expected that they will accept the 
ofEer, will take the draft, add to it sufficient to make up their usual 
contribution, and pass the same on to the institution. 

Probably there are other persons whose charitable vision is bounded 
by the horizon of themselves and their individual families. It would 
be an easy thing for one of them to send on two fictitious titles of 
what seemingly are charitable institutions, but which in reality repre- 
sent merely the distress produced in this f amily by the payment of the 
fuU list price for a Klaxon horn. Upon receiving the draft, he could 
write the fictitious name of the payée, and then indorse, deposit, and 
collect it in his own name. The suggestion that défendant would un- 
dertake any investigation to discover whether or not the selected 
"ch^aritable institution" is real or fictitious puts a severe strain on one's 
credulity. We think this dévotion of the discount from list price to 
"charitable institutions" is a mère évasion of the order, and that the 
présent injunction should be modified, by inserting a clause which will 
put a stop to the practice. 

As thus modified, the order is affirmed, without costs. 



AMERICAN OPTICAL CO. v. BAY STATE OPTICAL CO. et &\ 

(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 89. 

Patents (§ 328*) — Anticipation — Eteglasses. 

Tbe Ludlow patent, No. 674,974, for eyeglasses, held void for anticipa- 
tion. 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Charles M. Hough, Judge. 

Suit in equity by the American Optical Company against the Bay 
State Optical Company and another. Decree for défendants, and com- 
plainant appeals. Affirmed. 

Briesen & Knauth, of New York City (J. Edgar Bull and F. v. Brie 
sen, both of New York City, of counsel), for appellant. 

Duell, Warfield & Duell, of New York City (F. P. Warfield and C 
H. Duell, both of New York City, H. S. Duell, of Yonkers, N. Y^ 
and H. E. Beilows, of Providence, R. L, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree of the Dis- 
trict Court dismissing the bill of complainant, assignée of United 

•For other cases see same topic &• § .numi;eï; in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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States letters patent 674,974, dated May 28, 1901, for eyeglasses or 
spectacles, issued to D. H. Ivudlow. The only claim in issue is the 
first, which reads: 

"1. The nose-rest n, provlded with an arm which leaves sald nose-rest at a 
point poeterior to its anterlor edge and runs outward away from the plane of 
sald nose-rest and then forward forming a backwardly convex fold f, substan- 
tially as descrlbed." 

Counsel for the patentée originally contended that Ludlow's inven- 
tion consisted of a malléable arm supporting the lenses which led from 
the posterior edge of the nose-rest in the form of a backward turning 
convex loop called by the patentée a fold. The characteristic feature 
of the invention was said to be its almost universal adjustability. By 
bending the arm by the use of the ordinary pliers, the nose-rest and the 
glasses could be fixed in almost any position in relation to the eyes. 
This saved the optician from carrying a great number of frames of 
différent styles, each having a fixed adjustment, out of which he had 
to sélect a pair of glasses suitable to the nose of each customer. Judge 
Hough found that glasses made in accordance with the patent had a 
large commercial success, and were a new and useful invention, and 
directed a decree in favor of the complainant. Subsequently the case 
was reopened on the application of the défendant, in order to prove 
anticipation, viz., a structure called the Wells-Cling arm, which was 
sold by the firm of J. M. & C. A. Johnston, of Chicago, some two years 
before appHcation was made for the patent in suit. This arm was 
made either with a forwardly or a backwardly extending convex loop, 
and was capable of adjustment in the same way as the Ludlow arms. 

Thereupon the complainant contended that the characteristic fea- 
ture of Ludlow's patent was the effect by bending the arm of pressing 
the forward edge of the nose-rest into the flesh, making a ridge along 
the whole edge, which prevented the glasses from sliding forward or 
tilting. This was described as a free front edge, and it was said could 
not hâve been accomplished by the Johnston arm, because that nose- 
rest was filled with cork. Judge Hough held, reversing bis original 
decree and directing the bill to be dismissed, that the Johnston struc- 
ture did anticipate; that a flat-edged nose-rest was well known in the 
trade, and that it required no invention to substitute celluloïd or other 
hard material for the rounded cork, with which the Johnston nose-rest 
having a backwardly turning convex loop was lined; also that, if such 
a substitution could be held to be invention, the claim of the patent did 
not cover it, and that there was nothing in the spécifications to show 
that Ludlow intended to cover a hard and angular nose-rest. 

With thèse conclusions we agrée, and therefore the decree is af- 
firmed with costs. 
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EDISON MFG. CO. v. BANKS ELECTRIC & MFG. CO. 

(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 164. 

Patents (| 328*) — VaIjIditt and Infbingbment — Voltaic Batteby. 

Tlie Dodge patent, No. 894,487, for a voltaic or primary battery, waw 
not anticipated, and, although the éléments are old, covers a novel and 
patentable conibinaUon ; the resuit being a battery which is stronger and 
eheaper, and can be more readlly renewed, than those In prier use- 
Also held infringed. 

Appeal from the District Court of the United States fot the 
Southern District of New York ; George C. Holt, Judge. 

Suit in equity by the Edison Manufacturing Company against 
the Banks Electric & Manufacturing Company Decree for com- 
plainant, and défendant appeals. Afïirmed. 

For opinion below, see 198 Fed. 495. 

J. C. Tomlinson, Alfred C. Coxe, Jr., and A. G. N, Vermilya, ait 
of New York City, for appellant. 

Louis Hicks, of New York City (Delos Holden and Frederick 
Bachmann, both of Orange, N. J., of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. As stated by the District Judge, 

the — 

"object of the invention is to simpllfy and cheapen the construction of primary 
batteries of the class in which the négative électrode conslsts of a plate oî 
oxid of copper or other depolarizing agent properly molded and agglomerated, 
and the positive électrode of a plate or plates of zinc, so that renewals of the 
same wouid be less expensive and more readily carried out. By the invention 
both the électrodes are supported by one frame or hanger secured to the bat- 
tery cover wlth one clamp. By such a construction the entire essentlal parts 
of the battery can be manufactured and put together in the factory, and, when 
the électrodes become exhausted, a renewal can be made by simply loosening 
the clamp, throwing away the old hanger with its attendant électrodes, and 
substitutihg a new set in its place by clamping the new hanger to the cover of 
the battery jar. • f ■ * The r.esult is a combina tion of the essential parts 
of the battery in one simple and rigld structure, which can be manufactured 
cheaply, can be easlly renewed, and the use of which, when a renewal is nec- 
essary, largely avoids the danger of contact with the caustic soda solution 
in the jar in which the électrodes are plunged. The complalnant's form of 
battery has gone into very extensive use, particularly for rallroad signais." : 

The single claim in controversy, No. 5, reads as foUows : 
"In a voltaic battery, the comblnation of a sustaining contact frame, a néga- 
tive plate for the battery supported in said frame, a positive plate or plates^ 
for the battery supported by said frame, and insulating means secured to said 
frame for securing said positive plate or plates thereto." 

We concur with the District Judge in the conclusion that the 
invention was novel, and not anticipated by any of the patents, 
publications or uses of the prior art. The nearest device of the 
prior art is that described in United States patent No. 570,013 to- 

*For otber casés see same topic & S kitmbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes' 
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R. W. Gordon, and embodied in a battery known as tlie "Gordon 
Recharge." In this device the négative électrode cohsists of a per- 
forated métal cylindrical basket containing powdered oxid oî cop- 
per or similar polarizing agent, which basket is surrounded by a 
broad ring of zinc, forming the positive électrode. Both électrodes 
are sustained by a frame, with insulating means to prevent their 
contact. The mère différence in form would not distinguish this 
structure from that of the patent. If the cylindrical perforated bas- 
ket vvere changed into a square flat basket, and the zinc ring into a 
square zinc plate, as in the illustrative exhibit shown on the argu- 
ment, it would still be the Gordon structure. Défendant could use 
such a structure without risk of infringing the Dodge patent. 

The important différence is that with a perforated basket, what- 
ever its shape, the loose copper oxid is likely to sift through the per- 
forations and lie on the porcelain supports, thus causing a partial 
short circuit, which would reduce the life of the cell materially. By 
the use of a plate of copper, instead of the perforated basket, Dodge 
avoids this difficulty. The éléments of the combination are old, 
but the particular combination is novel, and we agrée with Judge 
Holt in finding validity and infringemcnt. 

Decree affirmed, vi'ith costs. 



ELECTRO-DYNAMir CO. T. WESTINGHOTTSE ELECTRIC & MFG. CO. 

(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 92. 

Patekts (§ .^2S*) — Anticipation — Electkic Motor. 

The l'fatlscher i)atent, No. 775,.^10, for a variable speed motor, hcld 
voici for anticipation in the prior art. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York; Charles M. Hough, Judge. 

Suit in equity by the Electro-Dynamic Company against the West- 
inghouse Electric & Manufacturing Company. Decree for défendant, 
and complainant appeals. ■ Afïirmed. 

Kor opinion below, see 191 Fed. 506. 

The bill was based on letters patent No. 775,310, granted to Mathias 
Pfatischer November 22, 1904, for improvements in variable speed 
motors. Claims 1, 2, 5, 6, and 7 are involved. 

Norman G. Johnson, of New York City (John C. Pennie and Wil- 
liam H. Davis, of New York City, of counsel), for appellant. 

Frederick P. Fish and Charles Neave, both of New York City, for 
appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The improvements covered bythe claims in ques- 
tion were the natural évolution of the art to meet the demand for a 

•Forother cases isee same topic & S jjumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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motor to drive small electric tools. The main object which the pat- 
entée had in view was the prévention of undue sparking. He says: 

"My improvements are partioularly applicable to direct-current shunt-wound 
motors; and it is an oLject of my Invention to provide a motor of that type 
wliich vvill effect comm;;ni<:'ation without sparking with a variable load as 
well as at variable speed, and wliich Is capable of rotation lu either direc- 
tion." 

Each of the daims in controversy states that the combination de- 
scribed enables the armature to rotate at variable speed and load, in 
either direction, without sparking and without varying the position of 
the brushes. This resuit is accomplished by the use of interpoles ; but 
interpoles were well known in the prior art. 

Ridgeway seems to us to embody ail the essential features of the 
complainant's patent. His motor opérâtes in the same way and ac- 
complishes the same results. The only différence is that the interpole 
winding, instead of being confined to the interpole, is carried to each 
of the adjoining main pôles and is attached to the same, though it does 
not encircle the main pôle. Whether this be so or not is immaterial, 
for the reason that the Ridgeway interpole performs the functions of 
an interpole, and whether it performs other functions, not inconsistent 
with its work as an interpole, is immaterial. 

Swinburne in 1890 published an article on reversing pôles, in which 
he says it is probable that they will come into gênerai use for keeping 
the electro-motive force stable at light loads. In other words, act as 
interpoles. The same statements are found in other prior articles. 

It is unnecessary to enter further into détails, as the entire subject 
is clearly treated in the opinion of Judge Hough, and we are fully in 
accord with the conclusions reached by him. 

The decree is affirmed, with costs. 



WALTHAM WAÏCH CO. v. KEENE. 
(District Court, S. D. New York. February 15, 1913.) 

1. Patents (§ 257*) — Infbingejient — Sale of Article by Patentée — Eight 

TO Fix l'RiCE roB Resale. 

Tbe manufacturer of an article of mercliandise, essential parts of 
which are covered by patents owned by'him, who sells such article toi 
the trade and receives the full considération therefor, including his roy- 
alty or compensation for the use of the patented inventions, and who 
is in no eveut to receive any further sum therefrom, bas received in 
full the beneflt of the monopoly given him by the patent law, and it Is 
not wlthin his right to attach to thé contract of sale a condition flxing 
the price at which the article shall be sold to users, to bind the pur- 
chaser so as to make a violation thereof an infringement oit the patents. 

IKd. Note. — For other cases, see Patents, Dec. Dlg. § 2â7.*] 

2. CoNTRACTs (§ 116*) — Sale of Article by Patentée — Right to Fix Pei,ce 

FOB Resale. 

Such a restriction Is one not reasonably necessary to protect any ÏJ^Ms' 
of the patentée and one in which he has no direct pecuniary interest, 

•For other cases see same topic & i numbbe in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
202 F.— 15 
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but is an attempt to monopoUze and to control priées, and is \;oid as In 
contravention of a sound public policy. 

[Ed. Note. — For other cases, see Contracts, Cent, Dig. §§ 542-552; Dec. 
Dlg. § 116.*] 

3. Patents (§ 216*) — Inebingbmknt — Sale of Abticle by Patentée— Right 

TO Fix Pbice fob Kesale. 

Such a sale is not made a conditlonal one wliich the law will recognize 
as such by a further provision of the contract purporting to give the 
seller the right to retake the article, in case it is resold at less than the 
price flxed, on repayment to the purchaser of the sum paid therefor. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 329; Dec. Dig. 
§ 216.*] 

4, Statutes (§§ 174, 175*) — Constbtjctiow of Patent Statutes — Oonsideka- 

tions of ipubmc policy. 

For the purpose of determlning the construction, although not the 
validity, of a statute, recourse may be had to considérations of public 
policy, and a purpose to disregard a sound and settled public policy by 
the enactment of the patent law should not be attributed to Congress 
except on the most cogent évidence. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. § 254; Dec. Dlg. 
§§ 174, 175.*] 

In Equity. Suit by the Waltham Watch Company against Charles 
A. Keene. On final hearing. Decree for défendant. 
For prior opinion, see 191 Fed. 855. 

Suit in equity to restrain alleged infringement of certain letters 
patent; the alleged infringement consisting of the violation of a cer- 
tain so-called license agreement or restriction as to the resale of watch 
niovements, and which fixes the price at which such movements shall 
be sold by dealers. 

Crawford, Harris & Goodwin, of New York City (Matthews, 
Thompson & Spring, of Boston, Mass., of counsel), for complainant. 
Adolph Hirsch Rosenfeld, of New York City, for défendant. 

RAY, District Judge. The parties by stipulation hâve agreed upon 
the f acts, which in condensed form may be stated as f ollows : 

I. The Waltham Watch Company is a corporation of the state of 
Massachusetts having its place of manufacture of watch movements, 
etc., and its principal place of business at Waltham in that statp, and 
the défendant, Charles A. Keene, is a citizen of the state of New 
York, engaged in the business of buying and selling watches and watch 
movements, etc., in the city of New York, state of New York. 

IL The complainant is the sole owner of United States letters pat- 
ent No. 527,771, to one Church for improvement in watch movement 
frames, United States letters patent No. 677,689, to one Ohlson, as- 
signor to the Waltham Watch Company, for improvement in spring 
barrels for watch movements, and United States letters patent No. 
556,303, to one Church for improvement in dial holders for watch 
movements, and bas been since May 15, 1906. The said letters pat- 
ents are good and valid, ând the several inventions set fOrth in said 
letters patents are capable of conjoint use and bave been so used by 
the Waltham Watch Company, and watch movements made and put 

*For other cases see aame topio & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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out by said Waltham Watch Company, since May 15, 1906, and known 
as "16 size Riverside Movements," hâve each embodied conjointly the 
inventions described in said patents. The inventions embodied in the 
improvements constitute a material and substantial feature thereof. 
III. Subdivisions 11 to 16, indusive, of the stipulated record, read 
as foUows: 

"(11) Among the watch movements manufactured by the complalnant since 
the said 15th day of May, 1906, and for a long time prier thereto by the 
complainant's said predecessor, is and has been a model distinguished by 
the trade-mark 'Riverside.' Said trade-mark Riverside has been continu- 
ously, uninterruptedly, and exclusively used by the complalnant and Its said 
predecessor since October, 1876, and has been stamped or engraved In a 
consplcuous place on ail such movements. Said watch movements so dis- 
tinguished by the trade-mark Riverside bave been during the whole of said 
period mamifaetured by the complalnant and complainant's said predecessor 
in several sizes, one of said sizes belng known as the 16 size Riverside 
movement, and containlng 19 jevvels. Said trade-marlc Riverside has at ail 
tlmes since the 15th day of Aprll, 1907, and for a long time prior thereto, 
been and is duly registered wlth the Commissioner of Patents of the United 
States, said registration belng In ail respects in compUance wlth the laws 
of the United States in that respect niade and provlded. A copy of said 
registration is hereto annexed and marked 'D.' 

"(12) Since said 15th day of Aprll, 1907, many watch movements bearlug 
said trade-mark Riverside and known to the watch trade and to tlie public 
as Riverside watch movements, including many of said 16 size Riverside 
movements, hâve been sold and used In said Southern district of IS'evv York 
and elsewhere. 

"(13) Since the said 15th day of Aprll, 1907, ail watch movements hereiu 
referred to as 16 size Riverside movements, and which hâve embodied and 
embody conjointly the inventions and Improvements set forth in said three 
letters patent, as well as other movements made by the complalnant and 
embodying other patented inventions and improvements, hâve been sold and 
delivered by the complalnant at Its regular established price only to Whole- 
sale dealers, known as jobbers, and by said jobbers to retail dealers, only 
in the following manner : 

"AU of said movements hâve been sold and delivered in boxes or packages, 
one movement in each box or package, each movement being Inclosed in an 
inner métal box or container. Accompanying each movement and Inserted In 
direct contact therewith in said métal box or container is a prlnted slip 
designated 'Waltham Contract Notice,' and in the case of each and every 
one of said 16 size Riverside movements embodying the said inventions made 
by the complalnant, and whIch has since the said 15th day of April, 1907, 
been purchased by the défendant, the box or package containlng such move- 
ments, when recelved by the défendant, as the défendant then well knew. 
also contained, as aforesald, said Waltham Contract Notice, of which the 
following is a true copy, the blank space after the words 'Movement No.' 
containlng the number corresponding wlth the number on the movement it 
accompanied : 

" 'Waltham Contract Notice. 

" '16 size Waltham movement No. bearing the trade-mark Riverside 

19 jewels, essentlal parts of which are protected by United States letters 
patent, is sold subject to the following conditions, which every buyer there- 
of by accepting this movement agrées wlth the undersigned company to keep 
and perform, vlz. : (1) Jobbers may sell this movement to established re- 
tail watch dealers, except those designated by this company, and to no other 
persons, and only at the price and discount authorized by this company. 
(The term "retail watch dealers" shall include ail watch dealers other than 
those recognlzed as jobbers by this company.) (2) Jobbers must in every 
instance deliver this contract notice wlth the movement. (3) Retail dealers 
may dispose of this movement by sale only, and only to buyers for use and 
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not for resale and miist not advertlse nor sell this movetnent for less than 
,f25.00. A breach of any of thesç conditions shall revest in the couipany the 
title to this movement and upon tendering tlie prlce paid tlierefor to the 
liolder thereof the eompany may retalte possession of the same. 
"'Thèse conditions will be euforced by the eompany. 

" 'Waltham Watch Compan», 

" 'Waltham, Mass.' 

"Sald contract notice being a true copy of the notice so used from April 
15, 1907, down to the présent time, esceptlng thut on the 23d day of Sep- 
tember, 1909, the priée specified in said contract notice was changed from 
.|25 to $28.50. The form of said box or package containing said 16 slze 
Riverside movements belug identical in every respect with the box marked 
'Exhibit E,' which is hereby made a part of this stipulation and is filed 
herewith. 

"Subséquent to the 15th day of Aprll, 1907, In each instance where any 
of the said 16 size Riverside movements bave been sold or furnished by the 
complainant or under its authority to jobbers, there bas been annexed to or 
printed on the involce reiidered by the complainant to such jobbers in a 
conspicuous place a notice designated 'Conditions of Sale (Bill to Jobbers),' 
of which the foUowing is a true copy, except that certain movements enumer- 
ated therein other than the said Riverside movements were not included in 
the notice issued ou Aprll 15, 1907, but were added thereto after said Aprll 
15, 1907; said Riverside movements having at ail times been included in 
said notice; 

"'Conditions of Sale. 
" '(Bill to Jobbers.) 

" 'Each Waltham movement and Waltham watch in this bill Is sold sub- 
ject to the following conditions and to those in tlie Waltham Contract No- 
tice issued with the movement or vifatch, which conditions every buyer there- 
of by accepting sald movement or watch agrées with the undersigned eom- 
pany to keep and perform, viz. : (1) Jobbers may sell said movements or 
watches, to established retail watch dealers, except tho.se designated by said 
eompany, and to no other persons, and only at priées and discounts au- 
thorized by the said eompany. (2) Must bill said movements or watches only 
on billheads approved by said eompany and bearing the Condition of Sale. 
(3) Must not bill said movements or v^^atches with any other goods. (4) Must 
not exchange said movements or watches for any other goods whatsoever. 
(5) The Waltham Contract Notice must be delivered with the movement or 
watch in every instance. Thèse conditions govern the sale of the following 
movements ; Vanguard, 18 size and 16 size ; Creseent St., 18 size and 16 
size ; No. 845 ; Appleton, Tracy & Co., Premier ; Riverside Maximus, 16 size, 
12 slze and size ; Riverside, 16 size, 12 size and size ; No. 645 ; Royal, 
16 slze and 12 size; ail Colonial Séries watches. (6) A breach of any of 
said conditions shall revest in the eompany the title to ail movements of 
the grades named and ail Colonial Séries watches in the possession of the 
violator and of any one who shall bave induced or knowingly participated 
in such breach ; and upon teuderiiig the price paid by the holder of such 
movements or watches the eompany may retake possession of the same. 
(7) Jobbers must immcdiately send to the compauy's selliug agents a dupli- 
cate of every bill of the above-named movenieuts and watches which they 
tesue. 

" 'The undersigned will enforce thèse conditions. 

" 'Waltham Watch Company, 

" 'Waltham, Mass.* 

"On tlie 15th day of April, 1907, the complainant established a schedule 
3f retail priées, relatlng to said 16 slze Riverside movements made by the 
complainant, which priées were eontained on a printed slip or form designat- 
ed 'Conditions of Sale (Bill to Retailers), of which the following is a true 
copy : 
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" 'Conditions of Sale. 
" '(Bill to Retailers.) 

" 'Eacli Wîiltlmin moveiuent specifled in tins bill Is sokl siibject to the 
foUowlug conditions and to those of tiie Waltham (Joutract Xotice issued 
witli tlie niovenis'iit, whieli conditions every liu.ver thereof by accepting said 
uiovement agrées with the undersigned conipany to keep and porforin : (1) 
Ail watcli dealei's are to be cousidered retail dealers, except tliose recognlzed 
as jobbers by said compaiiy. {2} Ketail dealers may dispose of said luove- 
ments by sale oniy and ouly to buyers for use and not for resale. (.3) And 
may not advertise nor sell said movements for !ess tban the following net 
priées, resp(?cti\-ely : Vanginird. 23 jewels, 18 size and 16 size, $;5fi.00 ; Van- 
guard, 21 jewejs. 18 size, J^^.'IOO; Vanguard, 19 jewels, 18 size and 16 size, 
!f30.00; Crescent >St.. 21 Jewels, 18 and 16 size, ^27.00; Crescent St., 19 jewels, 
18 size, ï;24.00; Xo. 81Ô, if25.00; Appleton, Tracy & Co., Premier, $21.00; 
Riverside Maxinius, 10 size and 12 size, .SOO.OO; Riverside Maxlmns, size, 
^27.00; Rlver.^iOe. 16 and 12 size, 10 jewels, iF25.00; Xo. 645, .'F25.00; River- 
side, size, ¥22.00 ; Ro.\-al, 16 size and 12 size, ifl6.00. Métal dial on any 
of tbe above .Jl.OO additional. (4) A breach of any of said conditions shall 
revest in tbe coinpauy tbe title to ail movements <if the grades abo"^e named 
whieh shall be in tbe )!ossession of any one wlio sball hâve induced or know- 
ingly partieijiated in snch breach. and npon tendering the priée paid therefor 
by the holder of said movements. tlie conipany may retake possession of the 
same. (5) A, duplieate of tliis bill bas been sent to the undersigned, by 
wlioni thèse conditions will be eulorced. 

" 'Waltham Watch Coiopany. 

" 'Waltham, Mass.' 

"During said period ail of said jobbers annexed to ail bills of said watch 
movements so!d by them to retailers copies of said 'Conditions of Saie (Bill 
to Retailers).' 

"Said scbedule of retai! priées continued in force iintil Sep'tember 23, 1909. 
On said Septeni'oer 23. 1909. a new sebednle of retail priées for sucb move- 
ments was estaliHsbed liy the complainant, and bas continued in force dowii 
to the présent tinie. wbicb prices were contained on a printed slip or form 
wbicli bas iieen .-lujiexed by jolilers to ail bills of said watcîi movements 
sold by them to retailers sime said 23d day of September, 1909. The follow- 
ing is a true cop'y of said last-mentiuned 'Conditions of Sale (Bill to Re- 
tailers.)' 

" 'Conditions of Sale. 
" '(Bill to Retailers.) 

" "Eacb Waltbam mo^emcnt sijecified in this bill is sold subject to the 
foUov.-ing conditions and to tbcise in the Waltham Coutract Xotice Issued 
with the nioveinent, wbicli conditions every buyer thereof by accepting said 
movement agrées with the undersigned comi;any to keep and perforai: (1) 
AU watch dealers are to l)e coi-.sidei-ed retail dealers, except those recognized 
as jobbers by said conijiany. (2) Ketail dealers may dispose of said move- 
ments by sale only and ouly to buyers for use and not for resale. (3) And 
may not advertise nor sell said movements for less tban the following net 
prices, respectlvely : Vanguard, 23 jewels, 18 size and 16 size, $40.00; Van- 
guard, 21 jewels. 18 size, .t37..^0; Vanguard, 19 jewels, 18 size and 16 size, 
.f3.5.00; (3resceut St., 21 jewels, 18 size and 16 size, $31.50; Crescent St., 19 
jewels, 18 size, $30.00; No. 845, $28.00; Appleton, Tracy & Co. Premier, 
$21.00; Riverside Maximus, 16 size and 12 size, $70.00; Riverside Maximus, 
size, $.30.00; Riverside, 16 size and 12 size, 19 jewels, .?2S..50; No. 645, 
$28.50; Riverside, size, $2 '00; Royal, 16 size and 12 size, $18.00. Métal 
dial on any of the above $1.00 additional. (4) A breach of any of said con- 
ditions shall revest in the Company the title to ail movements of the grades 
above named whicb shall be in the possession of the vlolator and in the 
possession of any one who shall hâve induced or knowingly participated in 
such breach, and upon tendering the priée paid therefor by the holder of 
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said movements, tlie company may retake possession of tbe same. (5) A 
dupllcate of this blU bas been sent to the underslgned, by whorn thèse con- 
ditions wlU be enforced. " 'Waltham Watcli Company, 

'"Waltham, Mass.' 

"From the sald 15th day of Aprll, 1907, down to tlie présent tlme, the 
complainant bas sold none of said 16 size Riverside movements embodying 
said patents and improvements, excepting in the manner and on the ternis 
and conditions above set ont. 

"(14) That at varions times since the 15th day of Aprll, 1907, and prior 
to the month of Aprll, 1910, and at varions times subséquent thereto, the 
défendant has purchased and received a number of sald 16 slze Riverside 
movements, each contained in a box or package as described in paragraph 
13 above, and identical in form wlth Exhiblt 10, herehi referred to, and ae- 
companied as aforesaid by a prlnted slip deslgiiated 'Waltham Oontract Xo- 
tice,' a true copy of whleh Is above set forth. ïhat, in each instance of the 
purchase by the défendant during the periods aforesaid of a 16 size River- 
side movement, the blll or invoiee received from the jobber contained in a 
conspicuous place on sald blll a prlnted form deslgiiated 'Conditions of Sale 
(Bill to Retallers),' a true copy of which Is set forth In sald paragraph 13 
of this stipulation. That at the respective times of the receipt of sald bills 
and sald watch movements sald défendant had full knowledge of ail said 
facts contained in sald 'Waltham Oontract Notice' and in sald prlnted form 
deslgnated 'Conditions of Sale (Bill to Retallers),' and at said times défend- 
ant had full knowledge of the priées In sald 'Waltliam Contract Notice' and 
In said 'Conditions of Sale (Blll to Retallers).' That, during the said montbs 
of April, May, June and .Tuly, 1910, and at varions other times, wlth the 
full knowledge aforesaid, sald défendant advertlsed, offlered for sale and sold 
certain of sald 16 slze Riverside movements so purchased and received by 
Iilm prlor to April, 1910, at the following price, Inelnding a case, namely, 
the price of $17.35, which said movements were manufactured and sold by 
the complainant and were purchased by the sald défendant subséquent to 
the said 15th day of April, 1907. 

"(15) That défendant threatens to purchase and procure other of said 16 
size Riverside movements and to advertise, offer for sale and sell the same 
at priées below those specifled In sald 'Waltham Contract Notice' and sald 
'Conditions of Sale (Bill to Retallers),' set forth In paragraph 13 of this 
stipulation. 

"(16) If, upon the foregoing facts, the court is of opinion that the plain- 
tlfC is entitled to relief, then the relief prayed for in tlie plalntlff's blll or 
any part thereof may he granted. If, upon the foregoing facts, the court Is 
of opinion that the plalntifC is not entitled to relief, then the plalntlff's blll 
may be dlsmlssed." 

[1] It is noticed that the watch movement as a whole is not pat- 
entée!. The patents cover the f rame, the spring barrel, and dial holder ; 
but, as stated, thèse are material and svibstantial feattires of the move- 
ment. 

There is no allégation or stipulation that the défendant has pur- 
chased any of thèse movements from the complainant, or that com- 
plainant has sold him any; the fait inference is that the complainant 
sold the movements to jobbers, and that the défendant has purchased 
of such jobbers in the open market, but with knowledge of the "Wal- 
tham Contract Notice" and "Conditions of vSale (Bill to Rétailers)." 
The défendant has violated the provisions or terms of said "Condi- 
tions of Sale (Bill to Rétailers)," by selling at a lower price than that 
fixed thereby. The question is : Has he inf ringed the patents or vio- 
lated a valid contract binding on him in so doing? It is évident from 
the facts stipulated that the complainant was and is engaged in inter- 
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State commerce in making and selling thèse watch movements, and 
that its dealings with défendant, if any, were interstate commerce. It 
is also évident that every dealer who cornes into the agreement or 
under the contract — that is, who purchases thèse movements of com- 
plainant with knowledge of the conditions and assents thereto — ^becomes 
a party to an agreement and combination to keep up and control priées 
to users and thereby restrain trade and destroy compétition. If the 
so-called contracts are lived up to, compétition between dealers is ab- 
solutely eliminated. Under the terms of this printed slip placed in a 
box with each movement sold, if the purchaser pays $25 only for one 
of thèse 16 size Riverside movements, the Waltham Watch Company 
may take it from him on repayment of the price paid. 

In Henry v. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, 
it seems plain from the statement of facts in the case and the opinions 
that the patentée sold the articles covered by the patent for less than 
cost and did not reap his reward for his invention, that is, his royalty 
or considération for the use of his patented invention or article by way 
of price charged, but by way of the limitation on the use of same, 
that is, the provisions that the supplies used with and on the machine 
should be purchased of the patentée and of his manufacture and at 
his price. It was in this way that the patentée protected himself or 
secured his reward for the use of his invention. 

In the case before the court we hâve no such facts. It appears that 
the patentée has received and does receive his royàlty or considération 
for the use of the patented article — watch movement — when he sells 
the movement. In no event does he receive any added or f urther com- 
pensation or considération for the movement. In no way is he con- 
cerned with the sales made thereafter by dealers, or with the priées 
they charge or receive for the movements, unless it be that he is in- 
terested to hâve the price of the movement maintained on the theory 
it would injure the standing of the movements as an article of com- 
merce to hâve them sold for a lesser price than that fixed by the man- 
ufacturer. In Adams v. Burke, 17 Wall. 453, 456 (21 L. Ed. 700), the 
court said : 

"That is to say, the patentée or his assignée having in the act of sale re- 
ceived ail the royalty or considération which he claims for the use of his 
invention In that particular machine or Instrument, it is open to the use 
of the purchaser tcithout further restriction on account of the monopoly of 
the patentée." 

It is plain that the Dick Case is not within or covered by this lan- 
guage for the reason stated. The case at bar is within this holding 
for the reason the patentée or his assignée has sold and parted with 
the movements on receipt of his fuU price or considération. He is 
to reap no further profit from the transaction. Having fixed and 
received his considération, including royalty, he goes further and at- 
tempts to fix and control the price at which others shall sell — ^part 
with their interest in the watch movements. He is attempting to 
control the price of thèse movements in the open market after parting 
with title and ix>ssession and after having, as to the particular atticles, 
exercised fully the right or monopoly the patent law gives him, viz., 
the sole and exclusive right to vend the article. It does not seem to 
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me that the patent statute goes beyond this, as to vetiding, and conf ers 
on the patentée when he exercises the right to vend and does vend — • 
that is, sell — the right to attach to the article in the hands of subsé- 
quent purchasers a limitation that it must be sold for a price fixed by 
the patentée or his assignée. 

And the Henry v. Dick Co. Case is not at war or inconsistent with 
the holding in the Keeler v. Folding Bed Co. Case, 157 U. S. 659, 666, 
15 Sup. Ct. 738, 741 (39 L. Ed. 848). The court said: 

"Upon the doctrine of thèse cases we tliink it follows that one who buys 
patented articles of manufacture from oiie authorlzed to sell them becouies 
I>ossessed of an ahuolute propert]/ in such articles, uiirestrlcted In time or 
place. Whether a patentée niay protect hiuiself aud his assignées by spécial 
contracts bvought home to the purchasers is not a question before us, and 
upon which we express no opinion. It is, however, obvions that such a 
(luestion would aris(î as a question of coii tract and not as one under tlu 
iiihcrent mcaning and cffcet of the paient leurs. The conclusion reacb.ed 
does not deprive a patentée of his jnst rigiits becanse no article can be un- 
fettered froni the claini of his nionopoly untliout pajiing Us tribute. The 
ineonveuienee and aiinoyance to the public that au opposite conclusion would 
occasion are too obvious to require illustration." 

It will be noticed that the Suprême Court was hère dealing with 
sales of patented articles (not licenses to use) for a price and ex- 
pressly déclares that "no article can be vuifettered from the claim of 
[lis (the patentee's) monopoly without paying its tribute." Is not this 
saying that when the "tribute" is fully paid the article is freed from 
the monoply of the patent? As declared in /Vdams v. Burke, and re- 
iterated in this Folding Bed Case, once "the tribute" is paid by a 
purchaser, the article passes clear and Unfettered of the monopoly to 
the purchaser. This was the sum and substance of the holding of the 
Suprême Court in Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 
Sup. Ct. 722, 52 L. Ed. 1086, a case arising under the copyright stat- 
ute. R. S. § 4952 (U. S. Comp. St. 1901, p. 3406). There the book 
was sold by the owner of the copyright at the price fixed by the ozvner 
of the copyright, and a limitation, by way of license restriction on 
the price at which it should be sold by the purchaser who had fully 
paid the "tribute," was held not binding. 

In the opinion in Henry v. Dick Co., supra, 224 U. S. at page 47, 
32 Sup. Ct. 379, 56 L. Ed. 645, it is said : 

"There is no collision whatcrcr betwcen the décision In the Boblis-MerrlU 
Case and the présent opinion. Kach rests upon a construction of the ap- 
plicable statute, and the spceinl faets of the ca-ies." 

On the preceding page (224 U. S. 46, 32 Sup. Ct. 378, 56 L. Ed. 
645) the iearned judge had pointed out the différence in the wording 
of the two statutes. It is pointed out that : 

"To secure to the author an exclusive right to bis writlugs, Congress pro- 
vided that he should hâve 'the sole lilierty of printing, repriuting, publish- 
ing, completlng, coi)ying. exeeuting, finishlng and rendinti the sanie.' Revised 
Statutes, § 4952, This is, in short, the sole right to muJtiply and vend copies 
of his production." 

The court then proceeds to say: 

"To the Inventer, by section 4)^84. Kevised Stnîutes (V. S. Comp. St. 1901, 
p. 3o81), tliero Is grauted the exclusive right to make, use ('use' itallclzed), 
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and vend tlie invention or discovery. This grant, as deflned in Bloonier v. 
McQuewan, 14 How. 5?>d, 549 [14 L. Ed. 532], consista altogether in tlie right 
to exclude every one from niaking, usiny ('using' italiclzed), or vending the 
thing patented. Thus tliere are several substautive riglits, and each is the 
subject of subdivision go tliat one person may be [)eriuitted to malJe, but nel- 
ther to sell nor use, tlie pateuted thing. ïo anotlier may be conveyed tlie 
risht to scH, hut tcithin a limitc.d arca, or for a particular use, while to an- 
atlier the patentée may grant only the right to niake and use, or to use ouly 
for speeiiic purposes." 

It is noted that the court has specifically refrained from saying, 
when detailing the stibstantive rights of a patentée, that he has the 
right to sell and attach a binding condition for resale at a spécifie price 
fixed by him only, or that such a condition by way of contract binds 
the ptirchaser so as to make a violation thereof an infringement. 

The Bobbs-Merrill Case, supra, dealt with resales at a spécifie price 
fixed by the owner of the copyright, and it is inconceivable that the 
learned judge, in giving the opinion in the Henry v. Dick Co. Case, 
would hâve refrained from stating that among the substantive rights 
of the patentée is that of selling for resale at a spécifie price fixed 
by him only, if it was intended to hold or intimate any such doctrine. 
That a patentée may create selling agencies and control the price goes 
without saying; but, once sold and the royalty received by the pat- 
entée, the patented thing, so far as price is concerned, should be free 
of the monopoly. Prescribing the mode and manner of the use of 
a patented article by the purchaser and user, as in the Henry v. Dick 
Co. Case, where the limitation on ownership not only went to the 
préservation of the character of the machine as an operative and use- 
ful device and a merchantable article, but to the reaping of the reward 
for the use of the invention, the payment of the "tribute" for the right 
to use is one thing, while prescribing the price at which dealers shall 
sell the article once sold by the patentée or his assignée for his full 
price is quite another and différent thing or matter. The latter goes 
to the fixing and control of priées in the open market for an article 
of merchandise, one of common, everyday use, after it has been put 
on the market for sale as such and after the inventer or owner of 
the monopoly has received his full compensation, or considération, or 
"tribute" for the sole and exclusive right to use and vend the patented 
thing and has fully exercised his sole and exclusive right to vend. 

In Bobbs-Merrill Co. v. Straus, supra, the Suprême Court expressly 
refused to hold that a patentée or his assignée may sell a patented 
article subject to a condition that it shall not be sold by the purchaser 
at less than a prescribed minimum price. The court refused to ever 
consider the question, and said : 

"If we were to follow the course takeii in tlje argument and discuss the 
right of a patentée, under letters patent, and then, by analogy, apply the 
conclusions to copyrights, we might greatly euibarrass the considération of 
a case under letters patent when one of that character shall be presented 
to this court." 

See what was said on this subject in Henry v. Dick Co., 224 U. S. 
43, 44, 32 Sup. Ct. 377, 56 L. Ed. 645. 

In Dr. Miles Médical Co. v. Park & Sons Co., 220 U. S. 373, 31 
Sup. Ct. 376, 55 L,. Ed. 502, the court had under considération this 
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very question of the manufacturer fixing priées for future sales by a 
purchaser f rom him by agreement and notice in the case of unpatented 
articles made according to a secret formula owned by and known to 
the manufacturer only. The Suprême Court refused to indicate what 
its décision would be on such a question in the case of a patented 
article, saying: 

"The eomplainant has no statiitory grant. So far as appears, there are 
110 letters patent relatiug to the remédies in question. The eomplainant has 
not seen fit to nialce the disclosure required by the statute and thus to se- 
cure the privilèges it coiifers. Its ease lies outsido the poUcy of the patent 
laiv, and the extent of the riyM ivhich that law secures is rwt hère involved 
or determined." 

[2] I am unable to draw any distinction between the extent of the 
rights which the copyright law gives to the owner of a copyright and 
the extent of the rights which the patent law gives to the owner of a 
patent so far as sales are concerned. Each is given the sole and ex- 
clusive right to vend. Concède that the patentée has the statutory 
right to protect himself by contract in the lawful enjoyment of every 
right which his patent conf ers, the exclusive right to use, and the ex- 
clusive right to vend, which iiicludes the right to confer on another 
the right to use as that other sees fit or in the manner prescribed in 
the license granted by the owner, or to vend to another absolutely, that 
is, give complète title, or give to that other an interest in the thing 
vended only so that there is a joint ownership or tenancy in common, 
it goes beyond ail reason, I think, to hold that, when the patentée has 
manufactured the patented article and fixed the value thereof includ- 
ing his fuU royalty, or considération, a compensation for the right to 
lise and sell the article, he may put the article on the market for sale 
by selling to jobbers and dealers who purchase for such purpose and 
pay the fuU price fixed, and still limit and restrict them in the price 
they shall charge and receive for their own property. It is an attempt 
to nionopolize and control priées and destroy compétition, and, when 
a jobber or dealer takes a nuinber of such articles for sale to others 
under such a restriction as to sales made by himself, there is at once 
a , combination to fix priées and restrain trade in contravention of a 
Sound public policy. 

In Dr, Miles Med. Co. v. Park & Sons Co., supra, the court said : 

"Kor cftn the manufacturer by rule and notice, in the absence of oontraot 
or statutory right, oven tliougli the restriction be known to purchasers, flx 
priées for future sales." 

In the Bobbs-Merrill Case, the court said : 

"To aOd to the right of exclusive sale the anthority to control ail future 
retail sales by notice that such sales must be made at a fixed sum would 
give a right not included in the terms of the statute, and, in our view, ex- 
tend its opération, by construction, beyond its meaning wheu Interpreted 
with a view to ascertaiuing the législative inteiit in its enactment." 

[3] I do not think the patent statute can be so tinreasonably ex- 
tended by construction, and clearly such a broad and sweeping 
construction is unnecessary to give the patentée fuU protection in the 
enjoyment of his exclusive right to vend. Ilaving once yended the 
article and received his. price and tribute, his exclusive right to vend 
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is exhausted and the article is freed from the monoply. As to tlie 
exclusive right to vend, the language of the patent statute is no broad- 
er or more comprehensive than the copyright statute. And I cannot 
see that the alleged right under the contract to retake the watch move- 
ment, on paying to the purchaser the price paid by him in case it ïs 
less than that fixed by the patentée or his assignée, opérâtes to make 
the sale in the first instance a conditional one which the law will recog- 
nize. If a wise and sound public policy forbids the affixing of a con- 
dition to the sale of an article, not patented, as it does, Dr. Miles Méd- 
ical Co. V. Park & Sons Co., supra, whereby the purchaser and dealer 
must sell at a price fixed by the manufacturer, and if the affixing such 
a condition to a sale is not a statutory right conferred on the patentée 
by the patent law, then this condition to which I hâve ref erred is not 
one protected by the patent law and is a mère matter of contract, even 
if valid under the gênerai law of contracts which the fédéral courts 
should not enforce by injunction, and which, if invalid, will not be 
enforced at ail. It is not an infringement or contributory infringe- 
ment of the patent to violate such a contract or condition unless the 
right to make or impose it is conferred by the patent law. The Su- 
prême Court of the United States has declared : 

"A manufacturer of unpatented articles eaunot, by rule or notice, in ab- 
sence of statutory right, fix priées for future sales, even though the restric- 
tion be known to purchasers. Whatever rights the manufacturer may hâve 
in that respect must be by agreements that are lawful. 

"Although the earller common-law doctrine in regard to restraint of trade 
has been substantially modified, the public interest is still the iirst consid- 
ération; to sustain the restraint it must be reasonable as to the public and 
parties and limlted to what is reasonably necessary, under the circumstances, 
for the covenantee; otheroise restraints are void as against public policy. 

"Agreements or combinations between dealers, having for their sole pur- 
pose the destruction of compétition and flxlng of priées, are injurions to the 
public interest and void ; nor are they saved by advantages which the par- 
ticipants expect to dérive from the enhanced price to the consumer." 

If the right to fix priées for future sales of articles like a watch 
movement, not itself patented or covered by a patent, but which em- 
bodies in its construction two or three subordinate but essential parts 
which are covered by patents, and which articles hâve been sold by 
the patentée or his assignée for the fuU price he is to receive, is 
granted by the patent- statute, we do not find it conferred in express 
terms, but by implication only. That is, we imply from the "sole right 
to vend" the right to fix priées for ail future sales of the articles ; the 
patentée having exercised his right to vend them and received his 
tribute. If the statute is so broadly construed, we impute to Congress 
by a statute not clear or plain and by words not ordinarily open to 
such construction the purpose to confer on the patentée a right in 
contravention and violation of a sound public policy and one not rea- 
sonably necessary to protect the patentée and which is inimical to 
dealers and users; that is, the gênerai public. That the sole purpose 
of the owner of thèse patents covering certain of the parts of thèse 
watch movements (not the movement as a whole) is todestroy, com- 
pétition and fix retail priées cannot be questioned. The législative 
grant of the right to do an act, the doing of which, in the absence of 
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the statute, violâtes public policy, should be plain and unambiguous, 
and couched in terms which are reasonably certain. If a statute can 
hâve no other purpose, then the language will be construed in the 
light of reason to niake effectuai such législative intent; but Vi^hen, 
as hère, the patent statute was plainly intended to confer on the 
patentée the sole right to make, use, and vend his patented machine^ 
or process, and is silent as to fixing priées for future sales by dealers, 
the article having been sold and put on the market by the patentée 
as an article of commerce for sale and common use, I think it goes 
beyond reason to say that the sole right to vend carries with it the 
right to fix and control priées for future sales by dealers ; the patentée 
having exercised his right to vend and received his full considération, 
or tribute, for the grant to others of the right to vend and use. 

I désire to repeat and emphasize the distinction between this case 
and the license agreements, such as that in the Flenry v. Dick Co. 
Case, relating to the use of the patented article. Hère the patentée 
or his assignée makes and sells the article imposing no condition as 
to use, and reserving no interest in or claim to any part of the pro- 
ceeds of a resale by dealers. He receives his full considération or 
compensation or tribute for his invention, so far as each particular 
article is concerned, when he sells. In the Henry v. Dick Co. Case, 
and other like cases, he reserves a right and interest in the use of 
the article; does not receive his full considération, compensation, or 
tribute for his invention, so far as that particular article is concerned, 
but is to receive such considération or tribute from the user by vvay 
of profit on the supplies he is to furnish for use therewith and from 
which he dérives his only profit, compensation, or tribute. In the first 
case the article, when sold, is freed from the monopoly, while in the 
latter it is not. And again, there is no rule of public policy, so far as 
I am aware, which forbids a restriction on the use to which a patented 
article shall be put, or the mode and manner of using it, while public 
policy does forbid the fixing of priées for future sales unless the right 
to do so be granted by législative enactment. I am opposed to monop- 
oly in priées, and think the rule in opposition thereto declared by the 
Suprême Court should be enforced. Agreements, however designed 
and under whatever pretense made, having in view and for their ob- 
ject the monopoly or control of priées to the user and consumer and 
the destruction of compétition, are void. But, of course, the Congress 
of the United States can authorize a monopoly as it has doue in the 
case of articles covered by a patent, but that monopoly has its limits, 
and a broad construction in contravention of public policy should be 
justified by the language of the patent statutes and not given when 
unnecessary to protect the legitimate rights of the patentée and make 
effectuai the purpose of Congress in its enactment. If the Congress 
of the United States desires to authorize patentées to control and 
monopolize the retail priées of articles covered in part or in whole 
by a patent, after same hâve been once sold by the patentée or his 
assignée and placed on the market and after he has actually pocketed 
his full reward or tribute for the use of the monopoly by the public 
(as to the articles so sold), let it so say in plain terms. 



WALTHAM WATCH CO. V. KEENE 237 

In view of Bobbs-Merrill Co. v. Straus, Henry v. Dick Co., Dr. 
Miles Med. Co. v. Park & Sons Co., and Standard Mfg. Co. v. U. S-, 

226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. , decided November 18. 

1912, ail récent déclarations of the Suprême Court of the United 
States, I do not think the patent statute can be given the construction 
contended for, one which authorizes the patentée or his assignée to fix 
and control priées on resale after he has once sold, received his full 
considération or tribute for the use of the patented article — in other 
words, after he has exhausted his sole and exclusive right to vend, as 
then the article is freed frotn the monopoly. T find nothing in Bernent 
V. National Harrow Co., 186 U. S. 70, 91, 22 Sup. Ct. 747, 752 (46 
L. Ed. 1058), really inconsistent with thèse views. In that case Mr. 
Justice Peckiiam, who delivered the opinion of the court, said : 

"The only fédéral question ralsed in the record is as to the validity of 
contracts A and B with regard to the act of Congress on the subject of 
trusts. Act of Julv 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1001, p. 
3200J." 

There the plaintiff vvas the owner of certain patents relating to 
spring tooth harrows, and he granted licenses to the défendant to man- 
ufacture and sell the harrows embodying the inventions covered by the 
patents. The license to so manufacture and sell was limited and term- 
inable and provided for the payment by the licensee to the licensor of 
a royalty of $1 for each harrow or frame sold by it pursuant to the 
license. The licensee was not to ship harrows to any person to sell 
on commission or allow any rebate or réduction from the priée or 
priées fixed in the license, except to settle with an insolvent debtor 
for harrows previously sold and delivered. The défendant agreed it 
would not sell such harrows at a less price or on more favorable terms 
than those prescribed in the license agreement, and which might be 
changed from time to time by the licensor. See 186 U. S. 72, 22 Sup. 
Ct. 747, 46 E. Ed. 1058. Hère, it is seen, the owner of the patents 
did not manufacture or sell. He licensed another to do both on cer- 
tain conditions and subject to certain restrictions. There was no lim- 
itation on or fixing of priées on resales. And, moreover, the owner 
of the patent had a direct pecuniary interest in each sale of a harrow 
or frame made and sold by his licensee, viz., his royalty of $1. At 
page 93 of 186 U. S., at page 756 of 22 Sup. Ct. (46 L. Ed. 1058), 
the court said : 

•'In thèse coutracts provision is expressly made, not alone for manufac- 
ture, but for the sale, of the nianufactured product throughout the United 
States, and at priées which are partlcularly stated, and which the seller Is 
not at liberty to decrease wlthout the assent of the licensor. Addystone 
Pipe & Steel Co. v. United States, 1T5 U. S. 211, 238 [20 Sup. Ct. 96, 44 L. 
Ed. 136]. Thèse contracts directly afïected, not as a mère incident of manu- 
facture, the sale of the impiements ail over the eountry, and the question 
arlslng is whether the coutracts which thus affect such sales are vold under 
the act of Congress. 

"On looking through thèse licenses we hâve been unable to flnd any con- 
ditions contained thereln rendering the agreement void because of a viola- 
tion of that act. There had been, as the référée finds, a large amount of 
litigation between the many parties claiming to own yarlous patents cover- 
ing thèse impiements. Suits for infringements and for Injunction had been 
fréquent, and it was désirable to prevent them in the future. This exécution 
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of thesé contracts did In fact settte a large amonnt of lltîgatlon regarding 
the validlty of many patents as found by the référée. Thls was a legltlmate 
and désirable resuit in Itself. The provision in regard to the priée at which 
the llcensee would sell the article inanufactured under the license was also 
an approprlate and reasonable condition. It tended to keep up the priée of 
the implements manufactured aud sold, but that was only recognlzing the 
nature of the property dealt in, and providlng for its value so far as pos- 
sible. This the parties were legally entitled to do. The owner of a patenteU 
article ean, of course, charge sucli price as he may choose, and the owner 
of a patent may assign it or sell the right to manufacture and sell the ar- 
ticle patented upon the condition that the assignée shall charge a certain 
amount for such article." 

It is noted that the rights of this licensee were measured by the right 

granted, and hence the court said : 

"The owner of a patented article can, of course, charge such price as he 
may clioose, and the owner of a patent may assign it (the patent) or sell 
tïie right to manufacture and sell the article patented upon the condition 
that the assignée shall charge a certain amount for such article." 

This was but a fixing of the price by the patentée himself at which 
it should go on the market at ail as a product manufactured under the 
patent. The sale by the Hcensee was the original sale and but the 
exercise of the sole right to vend given the patentée by the patent law. 
It is immaterial that the patentée exercised this sole right to make and 
sell through his agent or his licensee. Neither the licenses, the case 
nor the court dealt with resales by dealers who had purchased from 
such licensee and paid the full price, including royalty or tribute, for 
the article, or the validity of agreements between manufacturers who 
own the patents and sell to dealers and such dealers, to sell only at 
priées fixed by such manufacturer. 

In Bement v. National Harrow Co., supra, Mr. Justice Peckham 
also said: 

"The very object of thèse laws is monopoly, and the rule is, ivith few ex- 
ceptions, that any conditions which are not in their very nature ïllcyal with 
regard to this kind of property, imposed by the patentée and agreed to by 
the licensee for the right to manufacture or use or sell the article, will be 
upheld by the courts. The fact that the condition in the contracts keep up 
the monopoly or flx priées does not render them illégal." 

But Mr. Justice Peckham was not speaking of license agreements 
or contracts whereby the patentée, on making and selling the article 
covered by his patent, and in which sale he receives his full compensa- 
tion and royalty, goes beyond and attempts to bind purchasers and 
dealers, who purchase from the patentee's vendee, to sell such article 
only at the price fixed by the patentée. And the décision in Dr. Miles 
Med. Co. V. Park & Sons: Co,, supra, had not then been rendered. 

In ' Standard Sanitary Manuf acturing Co. v. United States, 226 

U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. , decided November 18, 1912, 

thef é was in the first place a combination of the manufacturers oper- 
ating under patents and to control priées. They brought in jobbers 
and dealers who, in order to obtain goods at ail, were compelled to 
submit to the condition that thèy sell only at the priées fixed by the 
combination of inanufacturers. Hère there is one manufacturer only, 
and he owns the patent, and he fixes the price at which he sells to 



WALTHAM WATCH CO. V. KEENE 239 

iobbers, which he has the right to do ; but he attempts to fix and con- 
trol the price at which jobbers and dealers must sell to the users or 
consumers. In the case last cited, Standard Sanitary Case, the court, 
per Mr. Justice McKenna, said, after stating the combination of the 
manufacturers : 

"And the jobbers were brought Into the combination and made its sub- 
jection complète and its purpose successful. TJnless they entered the com- 
bination they could obtain no enamel ware from any manufacturer who was 
in the combination, and the condition of entry was not to reseli to plumbers 
except at the priées determined by the manufacturers. The trade was 
therefore practlcally controlled from producer to consumer, and the potency 
of the scheme was establlshed by the co-operation of 85 per cent, of the 
manufacturers, and their fldelity to it was secured not only by trade ad- 
vantages, but by what was practlcally a pecunlary penalty, not inaptly 
termed In the argument cash bail. The royalty for each furnace was $5, 85 
per cent, of which was to be returned If the agreement was faithfully ob- 
served; It was to be forfeited as a penalty if the agreement was violated. 
And for faithful observance of their engagements the jobbers, too, were en- 
titled to rebates from their purchases. It is testifled that 90 per cent, of 
the jobbers in number and more than 90 per cent, in purchasing power joîned 
the combination. The agreements clearly, therefore, transcended what was 
neeessary to protect the use of the patent or the monopoly which the law 
eonferred upon it. They passed to the purpose and aocomplished a restraint 
of trade condemned by the Sherman Law." 

Reduced to practical opération, this was a combination of ail, or 
substantially ail, manufacturers, operating under the protection of a 
patent, to fix and control the priées for future sale, into which ail job- 
bers as a condition of selling the product at ail were compelled to 
come, and to make the combination at ail effective thèse jobbers must 
be in the combination and live up to the conditions as to priées. The 
combination was evil and in violation of the Sherman Law for the 
reason it resulted in a restraint of trade, and this for the principal 
reason it fixed and controlled priées to the consumer and eliminated 
compétition. 

New, in substance and effect, so far as the gênerai public and its 
interests are concerned, where is the substantial différence between 
that combination and the one in the case at bar? If several owners of 
patents or licensees under patents, capable of conjoint use, and having 
the right to manufacture and sell or not to manufacture and sell at ail, 
as they please, agrée that they will not manufacture and sell, they hâve 
but agreed to not do that which they hâve a right not to do. But, 
when agreeing to both manufacture and sell, they go beyond, and not 
only fix the sale price at which they will sell, thus doing away with 
compétition between themselves, but fix the price at which ail future 
sales must be made by jobbers and dealers generally, thus doing away 
with ail compétition between jobbers and retail dealers as to articles 
which they hâve put on the market, they hâve clearly agreed and com- 
bined to restrain trade, and every jobber and dealer who cornes in and 
assents becomes a party to such illégal combination, which is illégal 
principally because it has for its purpose the fixing of priées for sales 
to the gênerai public, the consumers, and the destruction of compéti- 
tion, which, if existing, would inure to the benefit of such consumers. 
Can it be that a patentée, himself manufacturing under his patent and 
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the sole manufacturer, and thus controlling the entire output of the 
article, can bring into combination with himself ail jobbers and dealers, 
or ail jobbers and dealers in that article, and by agreëment fix net only 
the price, including royalty, at which the patentée sells, but the prices 
on resale to consumers, and thus do away with ail compétition and 
deprive the public of the benefits of compétition? If the one trans- 
action or combination transcends what is "necessary to protect the use 
of the patent or the monopoly which the law conferred upon it," it 
seems to me clear that the other does. The efïect on the public is pre- 
cisely the same in both cases. If two patentées, or licensees of a pat- 
entée, cannot combine with each other and jobbers to contrôl prices on 
the sales of articles made by such patentées or licensees, how is it that 
one patentée or licensee who manufactures under bis patent can so 
combine? There is a combination in both cases, and, so far as the 
public is concerned, the one is as detrimental to the public interests as 
the other. 

In the case of D. E. Virtue and Owatonna Fanning Mill Co. v. 
Creamery Package Mfg. Co. et al, 227 U. S. 8, 33 Sup.. Ct. 202, 

57 h. Ed. , decided by the Suprême Court of the United States 

January 20, 1913, the Owatonna Company vvas a manufacturer of 
churns and butter workers under varions patents owned by it, and in 
April, 1897, it created tke Creamery Package Manufacturing Com- 
pany, its sales agent of them, the latter not manufacturing, which the 
court held it had the right to do, and that in so doing it had the right 
to fix the prices at which its sales agent shoiild sell and the territory 
in which it should sell, and even the purpose for which it should sell. 
The court said: 

"It is true they granted riglits to tlie Creamery Packa.ce Manufacturing 
Company, and exclusive rights ; but tiiis was no violation of law. Tlie owuer 
of a patent lias exclusive rights — rights of making, usiug. and selling. He 
niay keep them or transl'er them to anothei: — keep some of them and transfer 
others. Thls is elementary ; and, lïeeping it in usiud, there is no trouble iu 
estimating the character of such rights or thelr transfer. Of course, patents 
and patent rights cannot be made a cover for a violation of law, as we 
said in Standard Sanitary Manufacturing Co. v. United States, aute. But 
patents are not so used wheu the rights conferred upon them by law are 
only exercised." 

The case just cited has nothing to do with restrictions, license agree- 
ments, or contracts attempting to fix the prices of such articles on 
resales when the sole right of vending has once been exercised by the 
sales agent. As stated, an exclusive sales agent of the manufacturer 
under a patent is but exercising the sole right to vend expressly con- 
ferred by the patent statute. However, attempting to fix prices at 
which purchasers from such sales agent shall sell — that is, controlling 
prices in the future for future sales — is quite a différent matter, and 
is but recurring to the proposition, Is the right conferred by the pat- 
ent law on a manufacturer under a patent owned by him, and who 
sells to jobbers for resale, and who on such sale receives bis full price 
and royalty, reserving no interest in the article, unless it be to con- 
trôl prices on resale, one which authorizes him to make contracts with 
such dealers that they shall resell at prices fixed by him only ? I ana 
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aware that prior to the récent décisions of the Suprême Court on this 
gênerai subject it has been several times held that such limitations on 
resales may be made, and that the right is conferred by the patent 
statute, but it seems to me clear that the décisions of the highest court 
of the land recently pronounced require a différent conclusion in this 
case. I think it dépends on the true construction of the patent statute 
(section 4884), which reads : 

"Every patent sliall contaln a short title or descriiition of the invention 
or discovery, correctly indieating its nature and desisn, and a grant to the 
patentée, hls heirs or assigns, for the term of seventeen years, of the ex- 
chisive right to make, use and vend the invention or discovery throughout 
the United States, and the terrltories thereof, referring to the spécification 
for the particnlars thereof. A copy of the spécification and drawings shall 
be annexed to the patent and he a part thereof." 

New, compare this vvith section 4952, relating to copyrights, which 
reads as follows : 

"The author, inventor, designer or proprietor of any book:, niap, chart, 
draniatic or musical composition, engraving, cnt, print, or photograph or 
négative thereof. or of a paiiiting, drawing, chromo, statue, statuary, and 
of models or designs intended to be perfected as works of the fine arts, and 
the jxecutors, administrators, or assigns of any such person sliall, upon 
coniplying with the iffovisions of this chapter, hâve the sole liberty of print- 
iug. reprinting. pulilishing, conipleting, copying, executing, finishing, and 
vending the same; and, in the case of dramatic composition, of publicly 
perforniing or representing it or cansing it to be performed or represented 
by others; and authors or their assigns shall hâve exclusive right to drani- 
atize and tran.slate any of their works for which copyright shall hâve been 
obtained under the laws of the United States." 

[4] Is there any différence between the "exclusive right to vend" 
applied to an article made under a patent and once sold and put on 
the market, and "the sole liberty of vending" as applied to a copy- 
righted book once sold and put on the market? So far as vending 
is concerned, may the owner of the one right impose a condition fix- 
ing prices on resales that the other may not ? Has Congress m.ade any 
distinction between the "sole liberty" of the author or proprietor of 
the book "to vend" and the "exclusive right" of the inventor "to 
vend" ? 

"For the purrwse of deterniining the meaning. although not the validity, 
of a statute, recourse may be had to considérations of pulilic policy." 36 
('ye. 11 il; Opinion of Justices. 7 Mass. y2:j; .ïersey ('ity Gasliglit Co. v. Con- 
sumers' Gas Co., 40 N. J. Eq. 427, 2 Atl. 922 ; Baxter v. Tripp, 12 R. I. 310. 

In 7 Mass., supra, 524, the learned judges said : 

"ïwo of thèse niaxims ^ve will mention: ïliat the natural Import of the 
word.s of any législative act, according to the comnion use of theuj, when 
applied to the sub.iect-matter of the act, is to he considered as expressing 
the intention of the Législature; uniess the intention, .so resulting from the 
ordiuary import of the words, be répugnant to souud, acknowledged prin- 
ciplcs of national policy. And if that intention be répugnant to such prin- 
ciples of national policy, then the import of the words ought to be enlarged 
or restrained, so that it may comport with those principles ; uniess the In- 
tention of the Législature be clearly and manifestly répugnant to them. For, 
although it is not to be presumed that a Législature will vlolate principles 
of public policy, yet an intention of the Législature répugnant to those prin- 
ciples, clearly, manifestly, and constitutionally expressed, must hâve the force 
of law." 

202 F.— 16 
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In Jersey City, etc., v. Consumers', etc., supra, the court held : 

"In construing a statute a purpose to disregard sound public policy must 
not be attributed to the lawmakiiig power, except upon the most cogent 
évidence." 

In the opinion tlie court said: 

"Sueh a purpose Is so maiiifestly opposed to sound public policy, so con- 
trary to the spirlt of our laws, and so clearly in conflict with popular judg- 
ment, that it should not be attributed to the Législature, except upon the 
iiiost cogent évidence." 

In Baxter v. Tripp, supra, the court held: 

"ïhe court could not déclare an aet of the Législature void as against 
public policy, considérations of public policy beiug admissible in construing 
i\n act but not in determinlng its validity." 

In Bird V. U. S., 187 U. S. 118, 23 Sup. Ct. 42, 47 L. Ed. 100, the 
court held: 

"ïhe courts should avoid a construction which would render a statute In- 
effective or inefflcient, or which irould cause a grave, pnVlic injury, or even 
inconvenicnce, if another and more reasonable interprétation is présent in 
the statute." 

If public policy forbids such agreements as to resales — fixing priées 
■ — shall we read into the patent statute by construction words which 
violate that public policy? Will not that work a public in jury? That 
which public policy demands is for the public good. That which pub- 
lic policy forbids, works, if done, a public injury. So a statute should 
never be construed to violate the law of nations. The Betsy, 2 Cranch, 
64, 2 L. Ed. 208. 

On this subject of fixing prices for resales by dealers to consumers, 
the Suprême Court of the United States bas declared that such lim- 
itations are opposed to a sound public policy and void (Dr. Miles Méd- 
ical Co. V. Park & Sons Co., supra) ; and that a combination having 
that for its object is illégal (Standard Sanitary Mfg. Co. v. U. S., su- 
pra) ; and that "the sole liberty to vend" given by the statute quoted 
to the author of a copyrighted book confers no right to fix prices on 
resales (Bobbs-Merrill Co. v. Straus, supra). What, in the light of 
thèse cases and the others cited, is the reasonable and inévitable con- 
clusion in arriving at the true interprétation and meaning of the pat- 
«nt statute quoted? 

The purpose of the one statute is to protect the author in the en- 
joyment of bis "sole liberty," meaning right, to multiply and vend, 
while the purpose of the other is to protect the inventer in the enjoy- 
ment of his sole or exclusive right or liberty to vend. That "the sole 
liberty * * * q£ vending the same," as applied to a copyrighted 
book. is the same as the "exclusive right to vend" a patented article, 
is plainly stated in Bobbs-Merrill v. .Straus, 210 U. S. 350, 351, 28 
Sup. Ct. 722, 726 (52 E. Ed. 1086), where it is said : 

"True, the statute also secures to make this right of multiplication ef- 
fectuai, the sole right to vend copies of the hook, the production of the au- 
thor's thought and conception." 

To repeat, if the statute bas given to the owner of the copyright "the 
sole right to vend" the book, the product of his thought and concep- 
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tion, and he may not and cannot, when he sells such book, impose con- 
ditions fixing the price that must be charged on a resale, by what pro- 
cess of reasoning do we arrive at the conclusion that the owner oi 
the patent, to whom is given by statute the "sole right to vend" the 
machine, the product of his thought and conception, may and can 
impose conditions, when he sells such machine, fixing the price that 
must be charged on a resale. Is the same right given in the same 
légal language by statute to the inventer any more sacred than that 
given the author, or to be broadened in the one case and narrowed 
in the other ? Does "the sole right to vend" in the case of a patented 
article confer on the patentée or his assignée the right to fix prices on 
resale by the patentee's vendee, when "the sole right to vend" in the case 
of a copyrighted book does not confer such right on the owner of the 
copyright? If so, why ? True, a book is not a machine ; but it is an ar- 
ticle of commerce when once sold for resale the same as a machine, and 
in both cases, in the absence of a statute, such a restriction on resale is 
void as opposed to public policy. The sole right to vend is given in both 
cases as a reward and protection for a mental conception. The pur- 
pose and policy of the statute is the same in the one case as in the 
other, and I fail to discover any reason for giving a construction to 
the one statute différent from, that given the other so far as fixing 
prices on resales is concerned. 

The principles enunciated by the Suprême Court of the United 
States are controlling, and there will be a decree dismissing the bill, 
with costs. 



In re HAKRISON BROS. 
(District Court, M. D. Peunsylvaiiia. October, 1912.) 

1, Bankbiiptcy (§ 165*) — Preferekces — Paymbnt op Notes BBroBE Matcbi- 

TY — Payment Through Tiiibd Person. 

A partnership while insolvent and within four months prier to bank- 
ruptcy sold its interest in one of its stores for $9,000, receiving $3,000 in 
cash aiid the balance in purchaser's notes. The proceeds were applied to 
take up before maturity certain notes held by a bank which had orig- 
inally been given by the bankrupt jftrm to a clainiant créditer which had 
been active in bringing about the sale, which was accomplished hastily, 
and at a time when claimant knew of the bankrupts' insolvency. Olaim- 
ant secnred the discounting of the notes given for the unpaid portion of 
the price by a bank of which one of the members of the claimant flrm 
was vice président and a director. The claimant's notes had been trans- 
ferred to the bank after the sale; claimant having procured a sufflcient 
amount of the purchaser's notes to pay the notes at the bank, had the 
purchaser's notes discounted and handed the cashier's check received 
therefor to one of tlie bankrupts with direction whert the notes were 
that he was to pay, and he nsed the check to pay the claimant's notes. 
Hcld sufflcient to constitute a préférence. 

[Kd. Note. — Fer other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266 ; Dec. Dig. § 165.'*] 

2. Bankruptcy (§ 159*) — "Préférences"— Establishment — Evidence. 

Under Bankr. Act July 1, 1898, c, 541, § 60b, 30 Stat. 562 (U. S. Conip. 
St. 1901, p. 3445) as amendéd by Act Ceng. June 25, 1910, c. 412, § 11, 36 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexé» 
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Stat. 842 (TJ. S. Comp. St. Supp. 19H, p. 1500) relating to préférences, it 
is not necessary in oi-(lo;r to establish a préférence to prove the existence 
of tlie debtor's intent to prêter; tlie cause for belief on the creditor's 
part, that a préférence was intended, and that tlie debtor Ivnew of lus 
insolvency ; the test beins whether the créditer receivlng the alleiced préf- 
érence or to be benefited tliereby, or his agent acting in the trausacti(M af 
the tiuie the paynient was made, had reasonable cause to believe that 
the bankrniit was then insolveut, and that in accepting and retaining the 
payment the créditer would receive a larger percentage of his debt than 
any other créditer of the same class. 

iKd. Note.— For ofher cases, see Bankiaiptcv, Cent. Dig. §§ 246, 247, 
262, 268-2S1 ; I>ec. Dig. § 150.* 

For other définitions, see Words and Phrases, vol. G, pp. 540S, 5490; 
vol. S, p. 7750.1 

3. BANKIitjrTCY (§ K;;;*) •TlSIiFERKSCES" — rAYMENT TO TOIIiD PeBSON. 

A transfer by a banla-iipt indirectly or tlirough a third person iiiay 
constltnte a préférence if it is niade for the puriiose and with the intent 
of securing to <ine créditer a larger percentage of his debt than would be 
paid to any other créditer of the sanie class. 

[Ed. Note.— For other cases, see Bankniptcy, Cent. Dig. §§ 247, 248; 
Dec. Dig. § 103.*] 

_ In Bankniptcy. In the matter of bankniptcy proceedings of Har- 
rison Bros. Pétition to review referee's order expunging the claim 
of Schlos.s Bros. & Co., on the ground tliat the claimants had received 
a préférence which they had failed to surrender. Affirmed. 

The following is the report of Arthur A. Smith, référée: 

The said Samuel ITarrison and Benjaniiu Harrison were upon the 8th day 
of December, 1011. duly nd.indicated bankrupts as individuais and as a part- 
norship; and thereupon said cause was referred to me for furthor proceed- 
ings thereunder. 

On the 2.'îd day of December. 1911, at the first meeting of croditors held 
In pursuance to notice. A. R. Jackson, of Williarasport, and In said district, 
was duly elected trustée of said estate, and. upon December 26, 1911. duly 
qualified hy filing his bond and having the same approved. At said meeting 
the claim of Schloss Bros. & Ce. of Baltimore, Md.. in the sum of $5,810.86. 
was flled and allowed. On the 2Cth day of February, 1012, the trustée filed 
his pétition for a rule upon said Schloss Bros. & Co. to show cause why said 
proof of claim should not be expunged and disallowed; and on March 1, 
1912, a rule was issned upon said claimant to show cause as aforesaid, re- 
turnable March 14, 1912, at 2 o'clock in the afternoon. On March 12. 1912, 
claimants filed thelr answer to said pétition or motion to expunge, whereupon 
testiniony was taken from time to tluie, and upon July 5, 1912, arsrument was 
had thereon. On the 9th day of August. 1912, after duly considering said 
matter, the référée made an order expunging said claim from the records, 
which said order is as follows : 

"At Williamsport, in said district, on the 9th day ol Atigust. A. D. 1912. 
Upon the évidence submitted to the court upon the claim of Schloss Bros. & 
Co., against said estate, after hearing counsel thereon, it is ordered that said 
claim be disallowed and expunged from the list of claims filed of record lu 
said case." 

Oa the 12th day of August, 1912, claimants duly excepted to said order and 
petitioned the référée for a review thereof. 

The testlmony taken on said proceedlng shows the following ; 

Facts. 
That Samuel Harrison and Benjamin Harrison, trading as Harrison Bros., 
were upon the 8th day of December, 1911, upon a pétition flled in this court 

•For other cases see same topic & 9 number in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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by tliemselves, adjiulicated banknipts, as indivlduals and as a pàrtnershlii. 
That at the tiine the alleged prefei'ential payment was made, to wlt, on No- 
venil)er 17, 1911. the said Samuel Harrlson and Benjamin Harrison and Har- 
risou Bros., were insolvent within the meaninfr of the Bankruptcy Act of 189S 
and its suppléments. ïhat at the tîme the ad.1udieation was made bankrupts 
were the owiier.s of two stores, one located at Willlanisport, in the Mlddle 
District of Pennsylvanla, the other at ï'itcairn, In the Western District of 
Penusylvania, both of which were conducted under the name of Harrison 
Bros., and prior to the 15th day of Novemlier, 1011, they owned a tvvo-thirds 
ijiterest in the store of Harrison Bros. & Co.. situate at Delta, Pa.. whlch 
said firm was coniposed of Samuel Harrison, Benjamin Harrison, and O. C. 
Jones, each ovvnlns a one-third interest. On Xovember 1,5, 1911, Harrison 
Bros, sold their interest In sald store to Jones for .fO.OOO, receiving In payment 
therefor $.'1000 in cash and the balance In notes. Thèse note.s were Indorsed 
by G. F. Bortner. Joues' father-in-law, and by his fnther. ïhe Willlanisport 
store was nianaged by Benjamin Harrison, the Pltcalrn .store by a relative of 
bankrupts. by the luinie of Frank, and the Delta ^^tore by Samuel Harrison. 
ïhe sale of the interest of bankrupts In the Delta store was brought about 
in the follownijï uianner : 

Creditors of bankrupts, aniong whom were claimants, had beeu insisting 
ïor sonie time upon payment of theIr accounts. On Xovember 12, 1911, Jones 
rocelved froni Sanuiel Harrison, who was then In Willlanisport, a telegram 
requesting a meeting in Baltimore that evenlng. Jones aecordingly went to 
Baltimore, and waited at the Union Station for Samuel Harrison to arrive, 
vvhere he met Harrison and B. F. Gaston, crédit man for Sehloss Bros. & Co., 
and who states that he was returning to Baltimore frora Rochester, N. Y. 
The three took lunch together at the Union Station, where Harrison opened 
negotlatlons with Jones for purchasing Harrison Bros.' interest in the Delta 
store. Jones stated that he was not In a position to buy, that he would hâve 
to arrange for the nioney, but Gaston insisted that he purchase the interest, 
and that, if he dld not, he (Gaston) had a party who was prepared to take 
over the interest. It was agreed that Jones return to Delta and arrange for 
the notes. Gaston took the names of the parties whom Jones suggested as 
indorsers, and agreed to asslst in having the same dlscounted. They then 
separated agreelng to meet in York, Pa., on the evenlng of the l,3th, at whlch 
time and place Samuel Harrison, B. F. Gaston, 0. 0. Jones, H. C. Brenneman, 
Jones' attorney, G. F. Bortner, and H. J. Evans, Jones' brother-in-iaw, met in 
a room iu the Colonial Hotel for the purpose of consummatlng the sale. At 
this meeting, as at ail meetings, Gaston took a very active interest, and stated 
that he was acting in the interest of Sehloss Bros. & Go. The validity of this 
sale was questloned as belng In violation of the act of General Assembly of 
Pennsylvanla of Mai-ch 28. 190.5 (P. Ij. 62), and known as the "Bulk Sales 
Act." Gaston took the position that, as It was a sale of the interest of mem- 
bers of the firm to another niember of the flrm, it was not necessary to give 
notice as requlred by sald act. Pending the decisicm of this question, the par- 
ties separated, and agreed to meet at Mr. Brenneman's office the folio wing 
mornlng. ïhe financlal condition of Harrison Bros, was discussed at one of 
the meetings, and Gaston stated that he had gone over their affairs ; that he 
had dealt with them for years and knew their standing; that he regarded 
them as solveot ; that Sehloss Bros. & Go. were heavy creditors, aud that he 
was assisting in making the sale in their interest ; that the bankrupts were 
belng hard pressed for immédiate settlement ; and that, as he vlewed the 
situation, there was no danger of Harrl.son Bros.' failure. 

On the following mornlng. the 14th, a meeting was held in Mr. Brenneman's 
office, when ternis of sale vi-ere agreed upon; Jones agreelng to pay ?9,000 for 
the Interests of bankrupts in the store, paying $3,000 in cash and the balance 
In notes. Pending the securing of a power of attorney from Benjamin Harri- 
son, the parties agreed to meet again on the 15th and close the deal, whieh 
was done and the sale consummated. ïhe notes used in payment of the con- 
sidération were furnlshed by Gaston, and, when they were executed and in- 
dorsed. he took $4,500 of the notes with him to Baltimore, and delivered them 
to MIchael Sehloss, who arrangea for their discount at the Western National 
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Bank of Baltimore, recelving a draft or cashler's check for the procecds, 
which was delivered to Samuel Harrison In the office of ScMoss Bros. & Co., 
on the 17th day of November, 1911, on whlch day, at the direction of Michael 
Schloss, Samuel Harrison used it together with suffieient cash to take up 
three notes aggregaUng $4,664.56 at the National City Bank of Baltimore, of 
which bank Michael Schloss was a vice président and a director. Thèse three 
notes, when paid, were destroyed by Samuel Harrison. The évidence, how- 
ever, supplies suffldent facts to show their amount, date when given and 
when due, and the manner of their exécution, viz. : One note dated July 25, 
1911, for $3,500, due November 25, 1911; two notes dated August 21. 1911, 
and payable December 1, 1911, one for $773.50, the oUier for $391.06. The 
notes were signed "Harrison Bros.," made payable to the order of "Ourselves," 
and indorsed "Harrison Bros.," being negotiable and payable without offset 
at the National City Bank of Baltimore, Md. No other indorsements ap- 
-peared thereon. 

The payment of thèse three notes are a material faet in this proceediug, 
and a careful review of the testimony relating to their origin, ownershlp, and 
payment Is necessary. 

Before the motion to expunge was flled in this case, Michael Schloss ou 
January 9, 1912, was examined with référence to the ownershlp of thcse 
notes. At this examination, before Eeferee Willis E. Myers of Baltimore, 
he testifled that originally the three notes belonged to him individually ; that 
they were given for a loan which was originally for $8,000, made about a 
year before; that later on he turned the loan over to the flrm of Schloss 
Bros. & Oo., receiving the funds therefor, and later on It was turned over 
to him, and, when they were delivered to the bank on November 13, 1911, 
he was the owner thereof; that there was no written évidence of the trans- 
action except the notes themselves ; that Schloss Bros. & Co. could not hâve 
rendered a complète statement of Harrison Bros.' indebtedness to them with- 
out his assistance because his private records were in very bad shape, and 
that the only record of his individual notes was one kept by himself in marked. 
envelopes, and the firm's cashler slips. 

After the motion to expunge this elalm was flled, he was again examined 
before Eeferee Myers, on March 29, 1912, and he then stated, with the books 
of Schloss Bros. & Co. before him, that the two notes for $773.50 and $391.06 
dated August 21, 1911, were the notes of Schloss Bros. & Co., and had never 
been his property ; that the $3,500 note was a balance due on a $5,000 note 
given to Schloss Bros. & Oo., October 28, 1909, and which had remained their 
property until May 11, 1911, when, one of his flrm having objected to carrying 
it any longer, the note was chargea to his private account on the books of the 
flrm. The note was again renewed on July 25, 1911, for four months, at which 
time Harrison Bros, were informed that it would bave to be paid at maturity. 
The bllls recelvable book of Schloss Bros. & Co., in which this note was en- 
tered on May 9, 1911, shows in red ink, the following: "This note was re- 
newed for four months from 7-25-11 and taken personally by M. S. 5-11-11." 
The ledger of Schloss Bros. & Co., in their account with Harrison Bros, on the 
margin of page 172, bas the following words and figures in red ink, to wit: 
"M. S. Pers. No. 9765, 7-25-11, $3500.00." This number corresponding with 
the number of the note entered in bllls receivable book on May 9, 1911. The 
meaning of the above indorsement, as testifled to by Michael Schloss, is that 
on May 11, 1911, the $3,500 note was taken personally by himself, and that 
on July 25, 1911, it was renewed for four months, the note still remalning his 
property. On May 11, 1911, there appears to bave been an entry made of the 
$3,500 note in a ledger containing the account of Michael Schloss with the flrm 
of Schloss Bros. & Co., in which Michael Schloss Is charged with this note. 
By whom or when made there is no évidence except the book Itself. Michael 
Schloss stated in his flrst examination that there was no record of this trans- 
action except the note itself, which he kept among his private papers, and tlie 
flrm's cashler's slips. At the second examination, after the motion to expunge 
had been flled, this record turns up together with other records or notations 
in red ink, one of which reads, as stated above: "This note was renewed for 
four months from 7-25-11." The very wording of wliich would indicate that 
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the entry was made after 7-25-11. Ail the other évidence, except the entry 
made May 11, 1911, in the private account, indicates that the note was the 
property of Sehloss Bros. & Co. The loan orlginated wlth them, and, as will 
hereafter appear, they recelved payment thereof. 

On November 13, 1911, six notes, among which were thèse three, were 
placed by Sehloss Bros. & Co. in the National City Bank of Baltimore, for 
whlch they recelved crédit in their account. The notes had never before been 
discounted, and the reason for nlacing them in bank on the very day Mlehael 
Sehloss learned of the sale of the Delta store is explained by hlna, in his 
lirst examination, as follows : That being in need of funds for use in some 
private afCair he "sold" the notes to the bank at that time for the purpose of 
ralsing cash; but there is no évidence tliat the proceeds of any of thèse 
notes was ever turned over to him at that time or any subséquent time. The 
évidence clearly shows that Sehloss Bros. & Co. received the proceeds of the 
notes, were credited wlth the same at the bank, and never turned any part 
over to Michael Sehloss. At the time the notes were placed in bank Michael 
Sehloss sustained a very peculiar relationshlp wlth Sehloss Bros. & Co. and 
the Kational City Bank, being a member of the flrm of Sehloss Bros. & Co. 
and a vice président and director of the National City Bank. 

There is consequently a very wide discrepancy in the testiniony of Micliael 
Sehloss given at the two examinations. At the flrst hearing he claimed 
title to ail three notes; while at the last he elainied ownership of only the 
$3,500 note. The only évidence, as previously stated, corroborating his tes- 
tiniony as to his ownership of the $3,500 note is the entry in the private 
ledger under date of Slay 11, 1911; but the entries in red ink appear to 
us to hâve been manufactured to meet the conditions of this case, having 
been inserted therein after ail the other entries had been made. We cannot 
reconcfle the testimony given by Michael Sehloss at the two examinations, 
other than that the same was manufactured for the purpose of meeting the 
l'acts in this proceeding. We are of the opinion, and so flnd, that ail three 
notes at the time they were placed in the bank were the property of Sehloss 
Bros. & Co., in whose possession they remalned until the ISth day of No- 
vember, 1911, when, after learning of the proposed sale of the Delta store, 
they were placed in the bank, knowing that part of the proceeds from the 
Eale was to be applied to their payment. Thèse notes were not only deposited 
for the flrst time in bank on the 13th of November, 1911, paid November 
I7th, but ail three were paid before maturity ; the $3,500 note not being due 
uutil the 25th of November, 1911, and the other two notes not until December 
1, 1911. 

In addition to the haste and unusual method employed by Caston and 
Samuel Harrlson in raising cash with whieh to pay the three notes, the fol- 
lowing facts concerning the financial condition of bankrupts were known to 
claimant, or could hâve been easily ascertained by reasonable inqulry : That 
they held five overdue notes aggregating $1,850 which bankrupts could not 
pay when they fell due, and also owed a balance of $100 on the sixtli note, 
past due. The only payment which they had received from l)ankrupts since 
February 14, 1911, except payments on notes, was a payment on October 13, 
1911, of $150. Tlie Williamsport store had never been a paying proposition, 
and the strike had affected the sales at Pitcairn. Bankrupts had settled their 

1910 account by giving notes, many of which had not been paid when due. 
That the two smaller notes paid at the bank on the 17th of November were 
given to close up small balances then due. Durlng the summer and fall of 

1911 Benjamin Harri.son wrote a number of letters asking extension of time 
on notes coming due, during which time claimants wrote letters insisting upon 

, payment. Bankrupts owed notes at banks at Delta, Pitcairn, and Williams- 
port, which were demanding payment, and, in order to meet thèse payments 
and the notes claimants held, the sale of the Delta store was necessary. That 
in Jlarch, 1911. Dun & Co. gave bankrupts a rating of but $20,000 and good 
crédit. That Caston, before the sale was made, stated that he had Investi- 
gated the affairs of bankrupts and believed that they were solvent ; but, had 
his investigation been thorough, he would hâve discovered that bankrupts 
had taken on 25 new customers for fall shipments at the Pitcairn store, none 
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of vvliom had beeii puid, that tliey owed about 175 credllors an aniount In ex- 
eess of $75,000, and that tlie oiily assets to take care of tliese remaiiiiug cred- 
itors were tlie goods in the stores at l'iteaini and WiUiauisport, whieh would 
not liave been suflicieiit to pay tkeir other creditors. 

This being a proceeding brou^-ht by the trustée to ex])unge the ebiini of 
Schloss Bros. & Co. amounling to ;«5,810.8G filed and allowed, the followlnf.', 
conditions, or éléments of a préférence, nuist appear froni the foresoing facts: 

First. That the baukrupts at tlie tinie the payaient was made were iusol- 
vent, both as a partnersliip and as individuals. 

Second. ïhat the alleged payaient was made within four montiis of tlie 
filing of the pétition, viK., fonr uionths prior to December S, 1911. 

Third. Tliat the baukrupts made a transfer of their property — a payaient 
of nioney — to Schloss Bros. & Co., or, if not to them directly, that tliey were 
the persons boiiefited thereby. 

Fourth. That such payment enaWed Schloss Bros. & Co. to receive a greater 
percentage of thoir debt thaii otlier creditors of the bankmpts of the same 
clas.'î, and 

Kiflh. That Schloss Bros. & Co., or their agent acting therein, had reason- 
able cause to believe that the enforeement of the payment wonld elïect a préf- 
érence. 

Conclusions of Law. 

1. Tliat at the tinie the allegod payment was made the bankrnpts were 1n- 
sohent both as individuals and as a partnershi]). 

2. That the payment was made withlu four moiiths of the filing of the pé- 
tition. 

?,. To arrive at a proiier légal conclusion witli respect to this élément of 
a preferential transfer, or payment, a review of the testlmony becomes iiec- 
essary. 

|1J Tliat tlie bankruijts made a transfer of some of their property— a pay- 
ment in uiouey — thus depleting the assets of their estate, there can be no 
question ; but the trustée bases liis right to recos'cr upon the ground that 
the payaient to the National City Bank was a mère subterfuge, a trlck, a 
prcviously conceived and fixed plan or scheme to escniie the penalty of the act, 
in that tliey purposod to do by in direction that wliieh tliey could not hâve 
doue directJy witliout liaving the transaction decided against them in case 
the (luestion ever arose, and that the note of $.3,500 had to be yiaid on the 
^.'îtli of Noveuiber, 1011, wlien It became due, was clearly understood betweeii 
Schloss Bros. & Co. and the baukrupts, and that, Instead of niaking payment 
direct, it was made to the bank in order to avoid any légal question, sliould 
the same arise, 

Schloss Bros. & Co. had knowledge of the fact that during the year bauk- 
rupts were hard pressed for cash, and to pay thèse notes or any large obliga- 
tion it would niean extra exertious on their part. Thèse notes could not havo 
beeii paid if bankrupts had not soid their interests in the' Delta store, which 
fact was knowu to elaimauts. Caston repeatedly declared when the sale was 
being negotiated, that lie was acting for Schloss Bros. & Co., who were heavy 
crediîors, and that they were deinanding payment. At no time Is it stated 
that the sale was being in the interest of Michael Schloss. It is a strange 
coïncidence that the three notes should be sent to the bank on the very day 
that Michael Schloss learns of the sale of the Delta store. True, he staten 
that they belonged to hlm, and, being in need of money for use in some pri- 
vate business, he sent the notes to the bank to mise some necessary cash; 
but the significant fact is that the notes were sent to the bank by Schloss 
Bi'os. & Co., and they, not Michael Schloss, recoived crédit thorefor, and no- 
where does the testimony disclose the fact that Jiichael Schloss ever reeelved 
the proceeds of the three notes. The notes passed by delivery, and, Schlos.s 
Bros. & Co. having reeelved the cash therefor, the only natural presuraptioii 
to draw frora ail the facts Is that, when the notes were placsd in the bank, 
Schloss Bros. & Co. were the owners. 

The évidence shows that Michael Schloss is a meraber of the firni of Schloss 
Bros. & Co. and a vice président and director of the National City Bank. 
His conduct, therefore, in a transaction of this nature, ought to be above 
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suspicion; for when a meiuber of a finn deals as an individual with his flvni 
aud such dealings wlll affeet tbelr creditors, or when, by such dealings with 
their own debtor, the rights of ottier creditors of tlieir debtor are aft'ected, or 
wlien tîie relation of the créditer and hls banker are so close that the créd- 
iter has a voice and influence in both hls firm and his bank, and by means 
of that reiationshlp he obtalns a greater advantage from hls debtor thau any 
or ail the other creditors of hls debtor, the transaction, though iiot fraudaient 
per se, must be scrutlnized, and the rule that the burden of provlug every 
élément of a preferential transfer are upon the trustée niust be relaxed. 

Had thèse notes been placed In bank at the tlnie they were deliveved to 
Schloss Bros. & Co., or at any renewal thereof, and not at a tlnio when the 
holder thereof knew that they were to be pald witliin a fow days. a very 
différent condition of facts would be presented. ïhe whole transaction froiu 
beglnnlng to end is very unusual, and cannot posslbly be called or labeled "a 
transaction in the usual course of business." Froui beglnnlng to end the 
hands of claimants are seen guidlng every move, and that influence is not 
removed until the notes are finally paid. 

It is argued that Schloss Bros. & Co. recelved no beneflt froni the jjayment. 
and, therefore, the clalra must stand. Jlr, Sipple of the National City Bank, 
who had charge of the discounts, testlfled that the notes were sent to the 
bank by Schloss Bros. & Co., and that they recelved crédit therefor ; that 
they were taken by the bank upon the reconimendation of Michael Schloss, 
who, while not legally bound to take care of theni if they ^vere not pald, yet 
he was morally bound and that they would hâve looked to Schloss Bros. & 
Co. to make good if the notes had not been paid. Yet when throe notes, 
which hâve never before been placed in bank, are placed there as thèse notes 
were and pald before they were; due, there evidently was a reason for It. 
Schloss Bros. & Co. knew that they were to reeeive payment of thèse three 
notes ont of the assets reallzed from the sale of the Delta store and placed 
the notes in the bank so that i)aynient would be made to the bank instead of 
to them, and thus relieve themselves from an action of this very nature, which 
they no doubt saw coming, for they had reasonal)le cause to believe, at the 
time they placed the notes in bank, that the bankrupts were insolvent, and 
that a payment to them would efCect a préférence. iS'o other conclusions can 
be drawn from the évidence. They were the active parties in the sale of 
the store, 'i'hey secured the discounting of the notes given in payment there- 
for. They were careful to gel in their possession sufficient of the notes to 
take care of their clalni at the bank, having the notes discouuted and handing 
the draft or cashier's check recelved therefor to Samuel Ilarrlson with direc- 
tion where the notes were that he uas to pay. 

Another significant facr is that at the time the payment was made to the 
bank bnnkrupts owed claimants an additional clalm of .$5.810.86. Claimant 
no don ht had the right, in the absence of direction from hls debtor, to apply 
the payment on any one of a number of claiuis ; but when that application, as 
resulted lu this case, injures other creditors, and it appears that the payment 
wa.s applied in such a way that it has resulted in injury to other creditors, 
it bears scrutiny. Again. if this transaction bears no badge of fraud. as 
clalniiints would hâve ns believe. why was the payment made to the bank, 
instead of beiug ap|)lied on the oiher indebiedness. To our mind the answer 
is obvions. Claimants saw the inévitable consecpience of such application, 
for the account was due and the notes were not. 

The facts herein disclosed a transiiction pecnliar to the Bankruptey Act. 
We hâve been umible to flnd a case where the facts are identical. Loveland, 
(3d Kd.) § 101a, pp. 550, 557. states thnt a "creditor will not be permitted to 
obtain a préférence indirectly by transfer of his account — or other colorable 
device or transaction Intended to évade the r)rovi.sions of the Bankruptey 
Act." Collier (7th Ed.) p. 6G, says: "A transfer may be made to a third 
person and still he a préférence, for a créditer may be benefited thereby. 
ITence the phrase 'the person recei^ing it or to be benefited thereby,' words 
found in tlie same connection in the law of 1867. It Is immaterial to whom 
the transfer is made, if it be for the purpose of paying the daims of one 
creditor in préférence to those of others." 

4. That the pajnient of the three notes enabled claimants to recelve a 
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larger percentage of their debt than other credltors of tlie same class Is 
dear from the évidence. They received a paynieiit of $4,664.56 on a total 
indebtedness of $10,475.42 or a percentage of more than 44 per cent. ; whlle 
this estate as agreed upon by eounsel cannot uudor auy circumstances pay 
over 40 per cent. 

[2, 3J 6. The remaining élément entering into the preferential transfer, or 
payment, viz., Did Schloss Bros. & Co. or their agent actlng thereln hâve rea- 
sonable cause to believe that the enforcement of the payment would effect a 
préférence? requires an interprétation of the law as it stands to-day on that 
point, for the amendaient of June 25, I&IO, changes the law materially. Tho 
amendment reads as follows: "Sec. 60b. If a bankrnpt shall hâve procured or 
suffered a judgment to be entered against him in favor of any ])erson or havc 
made a transfer of any of his property, and if, at the tline of the transfer, or 
of the entry of the jndgment, or of the record or registering of the transfer if 
by law recording and registering thereof is required, and beiug withiu four 
months of the flling of the pétition in bankniptcy or after the Jillug tlieréof 
and before the adjudication, the bankrupt be insolvent and the judgment or 
transfer then operatn as a préférence, and the persan receiviug it or to be ben- 
eflted thoreby, or his agent acting therein, shall then bave reasouable cause 
to believe that the enforcement of sueh jiidgiuent or transfer would effect a 
préférence, it shall be voidable by the trustée and he may recover the prop- 
erty or its value from such persons." This amendaient obviâtes the necessity 
of provins (1) the existence of the debtor's intent to pref er ; (2) the cause for 
belief on the part of the creditor that a préférence was inteuded; and (3) 
that the debtor knew his liisolvency. The test now is whether the peraon 
receiving the payment, or to be benefited thereby, or his agent acting therein, 
at the time the jiayment was made. had reasouable cause to believe that the 
bankrupt was then Insolvent and that in accepting and retaiuing said pay- 
ment, he would receive a larger percentage of liis debt than any other cred- 
itor of the same class. 

At the time tho iiîiynient was made claimants knew that, in order to raise 
funds to pay the notes which tbey had plaeed in bank, it was necessary for 
bankrupts to disriose of a .i!12,000 asset for $9,000, namely, the Delta store; 
and this in violation of the liulk Sales Act of Penusylvania. Ail the circum- 
stances surroundlng this sale, the haste with which tlie deal was closed, the 
intcrest of claimant's agent therein, the taking of $4,,50O worth of notes to 
Baltimore, securing their discount, turnlng the proeeeds tlierefor over to one 
()f the bankrupts with directions where payment of the notes sliould be made. 
are ail so unusual that the reason that would actuate it must hâve sprung 
from a well founded bi'lief that the bankrupts were insolvent. In addition, 
a number of notes past due were not paid at maturity, the bankrupts having 
repeatedly asked extension of time thereon, for tho payn'eut of which they 
were continually dunned by claimants. The Willianisport store was never a 
paying proposition and business at Pitcairn was sorely aflfected by reason of 
the strike. Payment of 1910 shipments were paid in notes; the banks at 
Delta, Iltcairn, and Williamsport were carrying large loans, and were dc- 
manding- payment; the only cash payment made by bankrupts, except 
the ijaynsent of notes, for eight months was a small ijayment of $150, facts 
wliich were known to claimants, and, when ail taken together, are of such 
a nature as to cause a reasonably prudent business man to believe that at 
the time the payment was made bankrupts were insolvent, and that a préf- 
érence would be eJïected thereby. Grant v. Bank, 97 TJ. S. SO, 24 L. ICd. 971 ; 
Bank v. Cook, 95 TJ. S. 843, 24 L. Ed. 412 ; Toof v. Martin, 13 Wall. 40, 
20 !.. Ed. 481 : Wager v. Hall, 16 Wall. 584, 21 Iv. Ed. 504, and In re Eggert 
(C\ C. A., 7th Cir.), 4 Ani. Bankr. Rep. 449, 102 Fed. 735, 43 C. 0. A. 1. And 
witli tiiese facts claimants are chargeable with knowledge. 

l'^urtiier, tlie circumstances surrounding the whole transaction were of such 
a nature as to put claimants upon inqulry — not alone from the bankrupts as 
was done — -but from such sources where the Information obtained could be 
relied upon ; and, having failed to inquire, they are constructively chargeable 
with the knowledge that such Inquiry would liave revealed. Coder v. Me- 
l'herson (0. G. A. 8th Cir.) 18 Am. Bankr. Rep. 523, 152 Fed. 951, 82 C. C. 
A. 99; Brevvster v. Goff Lumber Oo. (D. C, Pa.) 21 Am. Bankr. Rep. 106. 164 
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Fed. 124 ; MeElvaiu v. Ilardesfy (C. C. A., 8th Clr.) 22 Am. Bankr. Bep. 320, 
169 Fed. 31, 94 C. C. A. 399. And such inquiry would liave revealed such a 
■condition of affairs that no reasonably prudent business man could hâve acted 
thereon witliout linowing wliat tlie inevitatde resuit would be. Our view of 
the case is best expressed by Judge Holcomb In lie Hackney v. Hargreaves 
Bros., 13 Am. Bankr. Rep. 164, 68 Neb. 624, 99 N. W. 675, wherein tlie court 
says: "If the provisions of the bankruptcy law may, by an arrangement so 
transparent as those under considération, be evaded, then, indeed, bas the 
law failed Of its purpose as if it were a sleve designed to hold water. * • » 
A court wil! not hesitate to throw ofE the eoverlng and ascertain the true 
nature of the transaction under inquiry. If the transactions are in tnitli 
and substance plans whereby credltors socure a préférence, and which resuit 
in violation of the provisions of the Bankruptcy Act, a court ought not to 
liesitate to so charaeterize (.hem. The act was designed to bring about 
equality between creditors of a bankrupt, and to prevent one creditor by any 
niethod. either direct or indirect, from securing an unlawful préférence to 
the exclusion of otliers." 

M. C. Rhône, of Williamsport, Pa. (A. R. Jackson, of Williamsport, 
Pa., on the brief), for trustée. 

Sprout & Cupp, of WiUiamsport, Pa., for claimant. 

WITMER, District Judge. After hearing the argument of coun- 
sel, and on examination of the opinion of the référée, and the testi- 
mony submitted, the findings, conclusions, and order of the référée 
are affirmed. The well-considered opinion of the learned référée is 
adopted as the opinion of the court. 



SCOTT V. GKORGE'S CRKEK COAL & XEON CO. 
(District Court, D. Maryland. January 30, 1913.) 

1. Bankbuptcy (§ 292*) — .Turisdiction of Court — Coktroversy Between Cit- 

izens of differekt sxatks. 

Where a gênerai assignée in bankruptcy for a district of New York 
under the Bankruptcy Act of 1S41 (Act Aug. 19, 1841, c. 9, 5 Stat. 440) 
brlngs an action in the United States District Court for the district of 
Maryland against a Maryland corrwration, which prlor to the bankruptcy 
had issued stock to the bankrupt in trust for relief based on such stock, 
and there is no necessity for the Interférence of the court to protect the 
assignée in bankruptcy from any injustice or oppression, the court wlll 
assume .lurisdiction only as it may be exercised over a controversy be- 
tween citizens of différent states. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 410, 413, 415, 
416; Dec. Dig. § 292.* 

Jurisdiction of fédéral courts in suits relatlng to bankruptcy, see note 
to Bailey v. Mosher, 11 G. C. A. 313.] 

2. Abatemekt and Revival (§ 12*) — State and Fédéral, Courts — Concur- 

rent Jurisdiction. 

The mère pendency of a suit in a state court does not bar the institu- 
tion of a subséquent suit in a fédéral court Involvlng the same subject- 
matter and between the same parties. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §1 
87-91, 94, 95, 98; Dec. Dig. § 12.*] 

•î'or other cases see same topie & § NrMEER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Bankruptct (§ 290*)— State and Fédéral Courts — Concurrent Jcrisdic- 
aïoN. 

Where a suit in a state court by stockholders for the dissolution oî a 
domestlc corporation and the distribution of its assets, and the appoiiit- 
nient of receivers to tal<e charge of the assets and wind up the alïairs of 
tlie corporation, was uuder the law, as laid down by the Snjjreme Court, 
a suit in rem, so that the stato court acquired jurisdletlon over tlie 
assets on the filing of the bil! and the Issuance nnd service of process 
thereon, the District Court of the TJnlted States in the state would not 
l'roceed in a subséquent suit by an assignée In bankruptey under the 
Banlcruptcy Act of 1841 of a bankrupt stockholder for relief based on 
tbe bankrupt's stock until the proceedlng in the state court shoiiîd be 
terniinated, so far as the same referred to the stock of the bankrupt. 
but, afrer the ternilnatlon of the liligation to that extent, the assignée 
conld Hle an amended blll allegliig that fact ; tlie District Court reservln:: 
to itself the right to détermine whether the lltlgatlon In the state court 
liad tenninaled. 

[Ed. Note. — I^or other cases, see Bankruptey, Cent. Dig. § 414; Dec. 
I)ig. S 200.* 

ConHict of jurisdiction witli state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 C. C. A. .350.] 

In Equity. Suit by William Forse Scott, officiai or getieral assignée 
in bankruptey for the Southern district of New York under the Bank- 
ruptey Act of August 19, 1841, as assignée in bankruptey of Tilly Al- 
len, bankrupt, against the George's Creek Coal & Tron Company. Pro- 
ceedings in suit suspended pending proceedings in the state court. 

Leigh Bonsaï, of Baltimore, Md., for complainant. 
Shirley Carter, of Baltimore, î^Id., for défendant. 

ROSE, District Judge. Under the Bankruptey Act of 1841 ( \ct 
Aug. 19, 1841, c. 9, 5 Stat. 440) the complainant is the gênerai assignée 
in bankruptey for the Southern district of New York. He sues as 
assignée in bankruptey of one Tilly Allen. The défendant is the 
George's Creek Coal & Iron Company, a Maryland corporation. The 
bill was filed September 9, 1912. It' allèges that on March 22, 1841, 
certificates for 58 shares of the stock of the défendant corporation 
were issued to Tilly Allen in trust. A year later, on the 21st of March, 
1842, he was adjudicated a bankrupt. He did not include this stock 
in his sehedule of assets. The bill charges that the bankrupt had the 
équitable as well as the légal title to it. At the time of the 
bankruptey the stock was probably not worlh over $780. Until 1864 
the Company never paid a dividend. Since then it bas been prospérons. 
It has distributed among its stockholders many cash dividends, in addi- 
tion to a stock dividend of 100 per cent. Until recently no one has 
ever claimed the dividends payable on the stock standing in the name 
of the bankrupt in trust. Upon the books of the company the stock 
dividend was duly issued to Tilly Allen in trust. The défendant com- 
pany has sold its tangible assets to another corporation and has taken 
the securities of such other corporation in payment. The accumulated 
dividends on the stock standing in the name of the bankrupt in trvtst 
amount to $20,952.50, and the owner of those shares of stock is en- 
titled to securities of the vendee corporation of the value of abotit $14,- 

•For other cases see same topic & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r IiKieim 
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236.35. Complainant says that it was only within the last few months 
that the facts hâve corne to his knowledge. Since then he has made de- 
mand upon the défendant for the stock or its value, and for ail ac- 
ciimulated dividends and other property resulting from the sale of said 
stock by the défendant, but that the latter has declined to hand over 
the stock or the money or any part thereof. The bill prays that the de- 
fendant be required to issue a new certificate to the complainant in lieu 
of the one formerly issued to Tilly Allen in trust, which last-mentioned 
certificate is said to hâve been lost, and to account for and pay over to 
the complainant ail accrued dividends thereon and ail securities, mon- 
eys, and other property received by the défendant on account thereof, 
with interest thereon and the income thereof, and for a provisional or 
preliminary injunction restraining the défendant from transferring, as- 
signing, or disposing of the stock and its proceeds pending a déter- 
mination of the cause. 

By plea the défendant challenges the jurisdiction of this court in 
the premises. Such plea says that on October 9, 1911, in the circuit 
court of Baltirriore city, one of the equity courts of the state of Mary- 
land, certain stockholders of the défendant filed a bill against the de- 
fendant and its directors. They asked the state court to assume juris- 
diction over the dissolution and liquidation of défendant and that it 
would appoint receivers to take charge of and distribute the assets of 
the défendant and to wind up its affairs. Among other funds which 
the bill specially prayed the state court to take jurisdiction over, and 
for which it was asked to appoint a receiver, was the stock standing 
in the name of Tilly Allen in trust and the dividends and proceeds 
thereof. 

The plea further allèges that the défendant had answered said last- 
mentioned bill, and had submitted itself to the jurisdiction of said 
state court with respect to ail its assets, including the stock and pro- 
ceeds mentioned in the bill of complaint in this cause. The défendant 
is now subject to the orders and decree of such court with respect 
to the same ; the cause therein being still pending' and undisposed of. 

The complainant set the plea down for a hearing. By mutual con- 
sent a certified copy of the bill of complaint, the answer, and the 
docket entries in the state court suit was read at the hearing. It is 
to be treated as if it were a part of the plea. 

The complainants in the state court say that they were the owners 
of 2,640 shares out of the 22,000 shares of the capital stock of the 
défendant. They allège tliat the directors were under the laws of 
Maryland taking certain proceeding looking to the dissolution of the 
corporation otherwise than by judicial proceedings. A partial dis- 
tribution of the defendant's assets had been made among its stock- 
holders. Certain sums of money still remained in the hands of the 
directors, acting as trustées for the creditors and stockholders of the 
corporation. Thèse sums awaited distribution among the persons en- 
titled thereto. One specifically mentioned was that standing in the 
name of Tilly Allen in trust. It is said that the defendant's directors 
hâve delayed and were still delaying its final dissolution and the dis- 
tribution of its assets among its stockholders; that such delay was 
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caused by the unclaimed sum of money aforesaid, and by some other 
unclaimed sums arising out of somewhat similar cases; that, in ad- 
dition to the unclaimed sums of money representing the Tilly Allen 
and other stock, the directors hâve in their hands about $25,000, which 
could and should be speedily distributed among the défendant stock- 
holders. The state court bill prayed the court to assume jurisdiction 
over the dissolution and liquidation of the défendant company. It 
asked for the appointment of receivers to take charge of and dis- 
tribute its assets, and to wind up its affairs, and for gênerai relief. 

The answer of the défendant and its directors was filed Novem- 
ber 20, 1911. It denied that tliey had taken any proceedings for 
the dissolution of the défendant corporation. It admitted that the 
latter had converted most, if not ail, of its property into cash, and 
had distributed ail the proceeds of sale, with certain exceptions, 
among those entitled to receive the same. The défendants had not 
been able to distribute about $60,000 in money, bonds, and scrip 
to which shares of stock .standing in the name of one Morris Rob- 
inson, agent, were entitled, nor $35,188.85 in money, bonds, and 
scrip to which the shares of stock standing in the name of Tilly 
Allen in trust were entitled, because they had not been able to as- 
certain who had a rightful claim to such sums of money. 

It further said that there was no necessity for the appointment 
of a receiver ; that the work of distributing the funds of the défend- 
ant corporation might be donc under the direction of the court by 
the défendant and their fiscal agents as well as it could possibly be 
donc by receivers and much more cheaply. The défendants in 
their answer said that they would présent to the court a statement 
of the proceedings which in their judgment should be taken to as- 
certain what disposition should be made of the money, bonds, and 
scrip now in the hands of the défendant corporation standing in 
the name of Tilly Allen in trust. 

Nothing has been donc in the state court since the filing of de- 
fendant's answer. Certain allégations in the answer doubtless ex- 
plain this delay. The answer says that an administrator c. t. a. of 
Tilly Allen, and a receiver appointed at the instance of such admin- 
istrator, was seeking by certain litigation in the state courts to 
obtain possession of said sums of money, bonds, and scrip, and had 
prayed therein for the appointment of a receiver for the proceeds 
of the stock standing in the name of Tilly Allen. The answer al- 
leged that the pendency of this latter proceeding was a conclusive 
reason why in the stockholders' suit no receiver should be appoint- 
ed for the proceeds of such Allen stock. 

It was in the case of Baltimore Trust Company, Receiver, v. 
George's Creek Coal & Iron Company that the administrator of 
Tilly Allen sought to obtain possession of the stock standing in 
the name of Tilly Allen in trust and its proceeds. Counsel on both 
sides stated to the court that on the 20th of November, 1912, the 
Court of Appeals of Maryland handed down an opinion in such 
case. 85 Atl. 949. It held that the administrator of Tilly Allen 



was not as of right, and in the absence of any showing as to the 
character in which Allen held such stock, entitled to its possession. 

In the case at bar the bill shows that the controversy involved 
more than $3,000 and is between citizens of différent states. At 
the hearing it was assumed by everybod}^ that the jurisdiction ôf 
this court was invoked upon those allégations, and upon those 
alone. It was taken for granted that as to the matters in dispute 
this court and the state court were of concurrent jurisdiction. That 
they certainly are, if the présent case is hère solely because the 
parties to it are citizens of diiiferent states. That, moreover, under 
the présent Bankruptcy Act, they would be, if this court, under 
that enactment, would hâve any jurisdiction at ail. The plaintifF 
is, however, an assignée under the Bankruptcy Act of 1841. Its 
repeal did not affect any case or proceeding in bankruptcy com- 
menced before the passage of the repealing act. By the latter en- 
actment it was expressly provided that every such proceeding 
should be continued to its final consummation in like manner as if 
the original act had never been repealed. Act March 3, 1843, c. 82. 
5 Statutes at Large, 614. 

[1] Under the Bankruptcy Act of 1841, as under that of 1S67 
(Act March 2, 1867, c. 176, 14 Stat. 517), the jurisdiction of tae 
fédéral courts was much wider than it is under the act of 1898 (Act 
July 1, 1898, 0.541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 
In some cases in which they now hâve no jurisdiction at ail, or a 
jurisdiction concurrent with that of the state courts, their jurisdic- 
tion was then paramount to that of any state tribunal. Ex parie 
Christy, 3 How. 292, 11 L. Ed. 603; Traders' Bank v. Campbell, 14 
Wall. 95, 20 L. Ed. 832. 

There is, however, some doubt whether the powers given by the 
acts of 1841 or 1867 could be exercised by any fédéral court, except 
that of the district in which the adjudication was made. There are 
décisions either way. Jobbins v. Montague, 13 Fed. Cas. 648;: 
Goodall v. Tuttle, 10 Fed. Cas. 579; Sherman v. Bingham, 21 Fed, 
Cas. 1270; Ex parte Martin, 16 Fed. Cas. 874. 

If, in déférence to the great authority of Justices Story and Clif- 
ford, it should be held that the earlier acts did give to a fédéra!' 
court in one district jurisdiction over certain classes of suits- 
brought by an assignée in bankruptcy appointed in another dis- 
trict, it would still be necessary to inquire whether this is a suit 
brought against one claiming an adverse interest in property which 
is the occasion of the litigation. If it is, it would seem that the act 
of 1841 does not give jurisdiction to this court. Act 1841, § 8; 
Clifford, Circuit Justice, in Sherman v. Bingham, 21 Fed. Cas. at 
page 1273. 

It will not be necessary to go into any of thèse niceties. It wilt 
serve no good purpose to inquire whether in view of the décision 
in Peck v. Jenness, 7 How. 612, 12 L. iCd. 841, and of the comments 
of the court in Carroll v. Carroll, 16 How. 275, 14 L. Ed. 936, and 
in Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 
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h. Ed. 1175, miich that was said in Ex parte Christy, supra, as to 
the extent of the jurisdiction of a court of bankruptcy, is still law. 
Even in that case Justice Story, speaking for the court, said : 

"That beeaiise the District Court does possess snch a jurisdiction uuder the 
aet, there Is nothiiig in the act whieh requii'es that it shouUl in ail cases he 
absolutely exercised. * * * ïhg prosecution or défense of any sucli snits 
lu the State courts is obviously inteiuled to be placed under the discretionai-y 
authority of the District Court." 

There is, to say the least, grave doubt whether the act of 1841 
gives to this court any jurisdiction over the présent controversy. 
If it does, the authorities show that it is discretionary with this 
court whether such jurisdiction shall under the circumstances be 
exercised. It does not appear that there is any necessity for tlie 
interférence of this court to protect the assignée in bankruptcy 
from any injustice or oppression. 

In view of ail the circumstances, this court will therefore not 
assume any jurisdiction other than that which it may and should 
exercise over a controversy between citizens of différent states. 

[2] The mère pendency of another suit in the state court over the 
same subject-matter, even if the parties were tlie same, would be no 
bar to the institution of a subséquent suit in a fédéral court. Gordon 
V. Gilfoil, 99 U. S,. 168, 25 L. Ed. 383. 

[3] Complainant says that in Maryland it is well settled that prop- 
erty may be seized by one court even after the appointment of a re- 
ceiver for the same property by another court of concurrent juris- 
diction, provided such seizure is made before the receiver takes pos- 
session of the propertv so seized. Farmers' Bank of Delaware v. 
Beaston, 7 Gill & J. (Md.) 421, 28 Am. Dec. 226; Everett v. Neff, 
28 Md. 176. 

It is unnecessary to comment on thèse authorities or to inquire 
whether they can be distinguished from tire case at bar. Whether 
a fédéral court of equity is entitled to take jurisdiction under cir- 
cumstances such as those disclosed by the pleadings is a question upon 
which the rulings of the Suprême Court are conclusive. 

The proceeding in the circuit court of Baltimore city was in rem, 
as those words are used by the Suprême Court in Farmers' Eoan 
& Trust Co. v. Lake Street Elevated Railroad Co., 177 U. S. 51, 20 
Sup. Ct. 564, 44 L. Ed. 667. In the bill of complaint in the state 
court the spécifie fund hère in controversy was mentioned. That 
court was asked to take such fund into its custody through its re- 
ceiver and to détermine who was entitled to it. The parties to the 
cause in this court are not the same as the parties in the state court, 
but the fund and securities in controversy are precisely the same. 
As I understand the décision of the Suprême Court, the jurisdiction 
of the circuit court of Baltimore city over the thing in controversy 
attached when the bill was filed therein and process issued thereon, 
such process having been subsequently duly served. Until the pro- 
ceedings in the state court are terminated this court should not attempt 
to take the property there in controversy into its custody either di- 
rectly, or indirectly through injunctions which restrain the person who 
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bas actual possession f rom disposing of that possession otherwise than 
is directed by this court. 

At thë hearing complainant said that, if this court was of opinion 
that it had no right to issue the writ of injunction prayed for, he 
would ask leave to amend his bill by striking therefrom the prayer 
for a provisional or preliminary injunction, and that the prayer that 
the défendant be required to issue a new certificate of stock to the 
complainant and to account for and pay over to the complainant ail 
accrued dividends thereon and other proceeds thereof should be 
amended by adding thereto; 

"That in said decree there slmll be notliing conta iiied whicii would interfère 
with tlie custody by any receiver of the certiflcates of stock standing in the 
name of Tilly Allen in trust and the f)roperty beion.sing thereto. if hereafter 
appointed hy the circuit court of Baltimore City in the case of Montell and 
Others v. George's Creek Coal & Iron Company." 

In Wabash Railroad Co. v. Adelbert Collège, 208 U. S. 38, 28 Sup. 
Ct. 182, 52 L. Ed. 379, the Suprême Court .said that the possession 
of property by one court carried with it the exclusive jurisdiction 
to détermine ail' judicial questions concerning such property. Such 
conclusion was adhered to on a motion for rehearing. 208 U. S. 609. 
28 Sup. Ct. 425, 52 L. Ed. 642. The court then declared : 

"ïhat the déclaration of a lien on the property is a step towards the inva- 
sion of its possession, which we hâve held to be beyond the jurisdiction of 
the State court." 

Unless this court can adjudicate the plaintiff's title td the fund and 
securities in controversy, it can do nothing which will be of any ad- 
vantage to him. Whatever amendment he may make to his bill, its 
prayer will still in effect be that this court shall déclare that such fund 
and securities belong to him. The state court has taken that prop- 
erty ihto its custody for the purpose, among others, of deciding who 
is entitled to it. That court, having the possession of the thing in 
controversy, can not only décide the case before it, but is in a position 
to enforce its deCree. 

Under such circumstances this court will best show its respect for 
another court of concurrent jurisdiction and for its own dignity by 
declining to proceed further with this case until the proceedings in 
the state court shall be terminated. 

It remains merely to inquire what order should be made. This 
court would ordinarily hâve jurisdiction to adjudicate the controversy 
between the parties to this cause. The défendant has set up in its 
plea certain facts which show that such adjudication should not now 
be made — not necessarily that it should never be made. The proceed- 
ings in the state court may continue for some tim&. They may ulti- 
mately end in such manner as to leave the complainant free to pros- 
ecute his suit in this court, if he shall then be so advised. The ends 
of justice will be best subserved by decreeing that no further pfo^ 
ceedings shall be tàken in this cause until the litigation in the state 
court, set up in defendant's plea, has been terminated, so far as; the 
same has référence to the certiflcates of stock standing in' the name 
of Tilly Allen in trust or the proceeds thereof, and that after the 
202 F.— IT 
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termination of such litigation, so far as it relates to sucli certificates 
of stock and their proceeds, the complainant may hâve 30 days to 
file an amended bill of complaint alleging that such litigation is at 
an end. This court should reserve to itself the right to détermine, 
by an order to be entered at the foot of the decree to be now passed, 
or otherwise, whether the litigation in the state court with référence 
to such certificates of stock and the proceeds thereof has been ended, 
within the meaning of the decree to be passed herein. 



In re SNELLING. 

(District Court, D. Massachusetts. November 6, 1912.) 

No. 17,768. 

1. BANKEUPTcy (§ 288*) — Courts of Bankbuptcy — Summaey Pboceeding. 

A pétition to hâve a trustée in bankruptcy decreed to hold certain real 
estate standing in the name of the banlirupt in trust for petitloner, and 
reqnired to convey the same, is a summary pro€eeding. 

[Ed. Note. — For other cases, see Banl^ruptcy, Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

2. Bankbtjptcy (§ 302*) — "Summart Proceeding" — Procédure. 

"Summary procédure," in bankruptcy, implies a single hearing In each 
tribunal, at which the merlts of the controversy are Investlgated and 
decided, without much regard to formai pleadlngs, and such a contro- 
versy should not be dlsposed of on a demurrer, unless the facts are un- 
disputed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457; 
Dec. Dig. § 302.* 

For other définitions, see Words and Phrases, vol. 7, p. 6786.] 

In the matter of S. Rodman Snelling, bankrupt. On review of dé- 
cision of référée. 

See, also, 202 Fed. 259. 

Goodwin & Proctor, of Boston, Mass., for petitioner. 
J. Duke Smith, of Boston, Mass., for trustée. 

MORTON, District Judge, This is a pétition praying that the trus- 
tée in bankruptcy of S. Rodman Snelling be decreed to hold in trust 
for the benefit of the petitioner, and to convey to her, the légal title 
to certain real estate standing in the name of the bankrupt. The trus- 
tée demurred to the pétition. The référée sustained the demurrer, 
and the petitioner seeks to review his décision. 

[1,2] It is plainly a summary proceeding. In re Epstein, 156 Fed. 
42, 84 C. C. A. 208, 17 L. R. A. (N. S.) 465. I share the doubts ex- 
pressed by Lowell, J., in Re Mullen (D. C.) 101 Fed. 413, and Re Berk- 
nian (U. S. District Court, Massachusetts, No. 3,266, April 11, 1901) 
201 Fed. 180, as to the propriety of a demurrer in summary proceed- 
ings. Summary procédure implies, I think, a single hearing in each 
tribunal, at which the merits of the controversy are investigated and de- 
cided, without much regard to the formai pleadings. The use of a 

•For otber cases see same topic ft i numbsb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r IndexM 
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demurrer carries the right to answer over, if the demurrer be overruled. 
There has been no final disposition of the matter before the référée. 
If the demurrer should be overruled, the case must go back to him to 
state the f acts, with the possibility of a second appeal f rom his décision. 
I infer, from what was said at the argument, that there is no real 
controversy over the facts as stated in the pétition. The merits hâve 
been fully argued. No objection has been taken to the pleadings. If 
within seven days the parties file a stipulation that judgment on the 
demurrer shall be final, I will keep and décide the case. Otherwise, 
it is to be reconimitted to the référée to state the facts. 



In re SXELLING. 

(District Court, D. Massachusetts. December 18, 1012.) 

No. 17,768. 

1. BANKBXJPTCY (§ 140*) BSTAIE OF TRUSTEE !>.' BAXKKUPTCY. 

Banltr. Act July 1, 1898, e. 541, § 70, 30 Stiit. 565 (U. S. CoJup. St. 1901, 
p. 3451), vesting in tlie trustée In bankruptcy the title of the baukrupt. 
does not prevent a purcl:aser in possession of real estate uucler an oral 
contract of purehase, and entitled to compel the vendor prior to his bank- 
ruptcy to convey, from compelling tlie trustée to convey. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225; Dec. Dig. § 140.*] 

2. Bankritptcy (§ 140*) — Rights of Trustée — ^"Custodt." 

Real estate, which has been for more than ten years prior to the bank- 
ruptcy of the vendoi', and which remains, in the exclusive possession of 
a purchaser under a claim of right under a paroi contract of purehase, 
is not in the "eustody" of the trustée or of tlie court, within Bankr. Act 
July 1, 189S, c. 541, § 47a (2), 30 Stat. 557 (U. S. Oomp. St. 1901, p. 3438), 
as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. 
St. Supp. 1911, p. 1500), declaring that the trustée, as to ail property in 
the eustody or coming into the eustody of the bankruptcy court, shall be 
deemed vested with the remédies of creditors holding a lien by légal or 
équitable proceedings thereon, though it be assumed that tlie word "eus- 
tody" is applicable to real as well as personal estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225; Dec. Dig. § 140.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1800, 1801 ; 
vol. 8, p. 7625.] 

3. Bankexjptcy (§ 140*) — Rights of Trustée — Coxveyance to Purchaseb of 

Bankkupt. 

Under Bankr. Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 557 (U. S. Comp. 
St. 1901, p. 3438), as amended by Act June 25, 1910, c. 412, § 8, 36 Stat 
840 (U. S. Comp. St. Supp. 1911, p. 1500), providing that, as to ail proper- 
ty not in the eustody of the bankruptcy court, the trustée shall be deemed 
vested with the rights and remédies of a judgment créditer holding au 
exécution returned unsatisfled, and Rev. Laws, Mass. c. 178, § 1, providiug 
that ail of the land of a dehtor may be taken on exécution and chapter 147, 
§ 3, providing that no trust concerning land, whether implied by law or 
declared by the parties, shall affect the title of a purchaser for a valu- 
able considération and without notice of the trust, etc., the bankruptcy 
of a vendor of real estate in a paroi contract for thé sale thereof, fol- 
lowed by the exclusive possession by the purchaser under a claim of 

•For other cases see same topic & % numbee in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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right under the contract for ten years prior to tlie bankruptcy, does hot 
give the trustée the rlghts of a judgmeut ereditor who has levied with- 
out notice, and the bankruptcy court will decree tliat he holds the légal 
title in trust for the purchaser to convey to hini. 

[Kd. Note.— For other cases, see Bankruptcy, Cent. DIg. |§ 198, 199, 
219, 225; Dec. Dig. § 140.*] 

In the matter of the bankruptcy of S. Rodman Snelling. Pétition 
by Anna L,. Snelling to compel the trustée in bankruptcy to convey 
real estate to the petitioner. Demurrer to pétition overruled, and de- 
cree for petitioner ordered, 

See, also, 202 Fed. 258. 

Goodwin & Procter, of Boston, Mass., for petitioner. 
J. Duke Smith, of Boston, Mass., for trustée. 

MORTON, District Judge. The esseiitial facts alleged in this péti- 
tion are as follows: Some ten years before Snelling's bankruptcy, 
the petitioner orally purchased of him certain real estate, which she 
has since been in exclusive possession of, and upon which she has 
made valuable improvements. She paid for the property in f ull ; 
but by inadvertence, as alleged in the pétition, no conveyance was ever 
made to her, so that the légal title still stands in the bankrupt's name. 
The prayer of the pétition is that the trustée may be decreed to hold 
the légal title in trust for the benefit of the petitioner and to convey 
it to her. The trustée demurs generally to the pétition and contends 
that the premises in question are a part of the bankrupt's estate. The 
parties hâve stipulated, in accordance with my mémorandum previously 
filed herein, that judgment on the demurrer shall be final. The ques- 
tion presented is obviously of considérable interest and importance. 

[1] Prior to the bankruptcy, the petitioner could, under the Massa- 
chusetts law, hâve compelled Snelling to make the conveyance prayed 
for (Low v. Low, 173 Mass. 580, 54 N. E. 257) ; and before the 
amendment of 1910 to the Bankruptcy Act she could unquestionably 
hâve compelled the trustée to do so (York Mfg. Co. v. Cassell, 201 U, 
S. 334, 26 Sup. Ct. 481, 50 D. Ed. 782; In re Davis [D. C] 112 Fed. 
129). The trustée contends, however, that the effect of the amend- 
ment, in connection with the Massachusetts law as to the rights of 
judgment creditors, is to eut ofï her équitable right. He relies on sec- 
tion 47a (2), and section 70 of the Bankruptcy Act. Section 70 was 
not changed by the amendment of 1910. It gives the trustée no greater 
rights or estate than the bankrupt himself had. York Mfg. Co. v. 
Cassell, supra; Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 
306, 49 L. Ed. 577. 

[2] The case turns on the effect of the other section referred to, 
47a (2). The rights of the trustée under that section differ, according 
to whether he has, or has not, "ctistody" of the property in question. 
There is some doubt whether this section applies to real estate. The 
debates over the amendment indicate that the attention of Congress 
was directed to personal property only; and the word "custody," on 

•For other cases see same toplc & § humbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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which the trustee's rights are made to dépend, is wholly inapplicable 
to real estate. However that may be, the premises in question hère 
hâve Iseen for more than ten years, and are now, in the exclusive pos- 
session of the petitioner, who holds them under a claim of right. Un- 
der such circunistances, the property is certainly not in the "custody" 
of the trustée, or of the court. 

[3] The trustee's contention thus rests ultimately upon the last 
clause in section 47a (2), viz. : 

"And also, as to ail property not In the custody of the bankrnptoy court, 
fthe trustée) shall l:e deeined vested with ail the rights, remédies, and powers 
of a judgment créditer holding an exécution duly returned unsatisfled." 

The Massachusetts statutes provide that "ail of the land of a debtor" 
may be taken on exécution (Rev. Laws, c. 178, § 1), and as to unre- 
corded trusts of land that : 

"Xo trust coneerning land whether Implied hy law or created or declared 
by the parties shall affect the title of a purchaser for a valuatile considération 
aiid without notice of tlie trust, nor i)revent a créditer who lias no notice of 
the trust froni attuching the laud or froni taking it on exécution in like man- 
ner as if no such trust existed." Kev, Laws, c. 147, § 3. 

The trustée contends that the effect of the bankruptcy is to give 
him the rights of a creditor who had levied upon the premises in ques- 
tion in ignorance of the petitioner's équitable rights therein. 

In a number of décisions in other districts, referred to in Re Dancy, 
infra, it bas been held that the trustée stood, as to personal property 
coniing into the custody of the court, in the position of a creditor levy- 
ing without notice ; and it bas been said that the burden was upon 
the person claiming the property to show that some or ail of the cred- 
itors had notice of the clairnant's rights. In re Dancy Co. (D. C.) 
198 Fed. 336, and cases cited ; In re Bazemore (D. C.) 26 Am. Bankr. 
Rep. 494, 189 Fed. 236. The latter suggestion would involve trying 
many questions of fact as to the knowledge of the varions creditors 
and would make the title uncertain. It implies either that the creditors 
who knew about the equities are to be treated differently from those 
who were ignorant of them, or else that the creditors with such knowl- 
edge are to secure by the bankruptcy property which they themselves 
could not bave reached. The trustee's rights in such cases ought, it 
seems to me, to be fixed by the adjudication of bankruptcy. 

Moreover, décisions as to personal property turn on différent prin- 
ciples from those hère involved. Equitable estâtes in personal prop- 
erty are not recognized, as they are in real property. The petitioner 
is, in equity, the owner of the premises and bas an enforceable interest 
therein ; the baukrupt holds only the bare légal title, which ,is hardly 
"property" in tlie ordinary sensé of the word. Low v. Welch, 139 
Mass. 33, 29 N. E. 216. To enlarge this bare title, so as to include 
the full bénéficiai ownership, is to give the trustée property which the 
bankrupt did not own. The estoppel raised by the recording acts 
against the assertion of unrecorded interests (on which in the last 
analysis the rights of bona fide purchasers and of creditors levying 
without notice dépend) ought not to be extended so far. Smythe v. 
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Sprague, 149 Mass. 310, 21 N. E. 383, 3 L. R. A. 822. The Bank- 
ruptcy Act gives the trustée the rights of "a creditor holding an ex- 
écution," not those of "a creditor who has levied without notice." "A 
trustée in bankruptcy does not stand like an attaching creditor; he 
gets no lien by the niere fact of his appointment." Holmes, J., Sex- 
ton V. Kessler, 225 U. S. 90, 97, 32 Sup. Ct. 637, 659 (56 L. Ed. 995). 
Moreover, the équitable owner still prevails if he can show that the 
levying creditor had notice of the unrecorded rights. I do not see 
how this privilège is to be preserved if the trustée is held to be a 
creditor levying without notice. 

The provisions of the Massachusetts Insolvency Act as to the points 
under discussion were substantially identical in effect with those of 
the présent Bankruptcy Act. It provided that : 

"The asslgument shall vest in the assignée ail the property of the debtor 
* * * which might hâve heen takeu on exécution upon a jucigment against 
him." Mass. Pub. Stats. c. 157, § 40. 

In Low v. Welch, 139 Mass. 33, 29 N. E. 216, a biU in equity was 
brought to compel the assignée of the insolvent debtor to release to 
the plaintiff the légal title to certain premises which were held by the 
insolvent upon an unrecorded trust in favor of the plaintiff. It was 
contended, as hère, that as the property could hâve been reached 
l)y a judgment creditor of the insolvent, who had no notice of the 
trust, it hj-d vested in his assignée. It was held that the plaintiff was 
cntitled to recover. Mr. Justice Holmes says in the opinion: 

"The clause [in the statuts] was dlrected priuiai-ily at least to giving the 
assignée the rights which ail creditors had with regard to propert.y of which 
the debtor had parted with the légal title, not to puttlug him in the position 
of a hona flde piii'chaser of property of which the dèI)tor had the légal title 
and nothing else. This was not property which could be taken on exécution 
by creditors generally, but ouly by creditors witliout notice," etc. 

In Smythe v. Sprague, 149 Mass. 310, 21 N. E. 383, 3 L. R. A. 
822, the insolvent conveyed land to a bona fide purchaser by a deed 
which was not recorded until after the insolvency, so that at the 
time of the insolvency the légal title stood in the insolvent's name. 
It was held that the purchaser was entitled to a conveyance from 
the assignée. This décision was cited and approved by the Court 
of Appeals for this Circuit in Re Loveland, 155 Eed. 838, 84 C. C. A. 
72. The law of Massachusetts is settled, in accordance with thèse 
décisions, that: 

"Insolvent laws do not put the asisignee In the position, of a bona fide pur- 
chaser of property of which the insolvent had the bare légal title." Holmes, 
J., Richardson v. Whlte, IGi Mass. 58, 44 N. 10. 3072. 

"Property held in trust does uot pass to theiif' (trustées in bankruptcy). 
Holmes, C. .T., Emery v. Boston Terminal Co., 178 Mass. 184, 59 N. E. 763, 86 
Am. St. Rfep. 47.3. 

In Sparks v. Weatherby (Ala.) 58 South. 280, involving the same 
questions presented hère, the trustée was held not entitled to the 
premises. Thèse décisions seem to me more in accord with the spirit 
of the bankruptcy law than the contrary dicta in cases on personal 
property. 

Demurrer overruled ; decree for petitioner. 
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PUGEÏ SOUND ÏKACTION, LIGIIT & POWER CO. v. LAWRKY et al. 

(District Court, W. D. Washington, N. D. January 23, 1913.) 
No. 2,254. 

1. DlSMISSAL AND NoNSUIT (§ 26*) — JOIST AND SeVERAL LIABILITY. 

Wliere a bill sought an Injunction forbidding tortious acts in pursu- 
anoe of a conspiracy, the llabllity of the respondents was joint and sév- 
irai, so that no particular défendant was a neeessary party to the 
suit, and the dismissal of some of them, alleged to be inhabitants of 
Alaska, did not affect the court's jurisdiction over the remainder. 

[B;d. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. §5 
46, 48-59; Dec. Dig. § 26.*] 

2. Courts (§ 300*) — Fédéral Courts — Divebsity of Citizenship — Citizens 

AND AUENS — JOINDER. 

Where suit was brought by a Massachusetts corporation to enjoin 
strikers from interfering with complainant's business in Washington, 
the fact that both citizens of Washington and aliens were joined as de- 
fendants did not deprive the court of jurisdiction, under the statute con- 
ferring jurisdiction over controversies between "citizens of a state and 
forelgn states, citizens or subjects." 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 847, 850; Dec. 
Dig. § 300.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shlpp v. Williams, 10 C. 0. A. 249 ; Mason v. DuUagham, 27 0. C. A. 298.] 

3. Injunction (§ 221*) — Scope — Violation— Liability or Parties. 

Where an injunction against strikers restrained respondents and ail 
other persons who had knowledge of the making of the order, persons 
alleged to hâve had knowledge of the order could be properly proceeded 
against for vlolating the writ, though they were not parties to the orig- 
inal bill. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 445-447 ; Dec. 
Dig. § 221.*] 

4. Injunction (| 230*) — Violation — Civil Contempt. 

Where a contempt order was sued out in a suit for an injunction to 
punish respondents for violation thereof, it would be regarded as a pro- 
ceeding for civil contempt. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §| 502-516; 
Dec. Dig. § 230.*] 

5. Contempt (§ 29*) — Civil Contempt — Parties. 

Civil contempt, belng remédiai, would ordinarily be between the orig- 
inal parties to the suit, but not necessarlly so. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 86-90; Dec. 
Dig. § 29.*] 

6. Injunction (§ 221*) — Violation — Persons Liable— Knowledge. 

To render a person amenable to an injunction, it is neither neeessary 
that he should hâve been a party to the suit in which the injunction was 
Issued, nor to hâve been actually served with a copy of it ; it being siiffi- 
cient that he had actual notice thereof. 

[Ed. . Note. — For other cases, see Injunction, Cent. Dig. §§ 445-447 ; 
Dec. Dig. § 221.*] 

In Equity. Suit by the Puget Sound Traction, Light & Power 
Company against Bob Lawrey and others. On plea to the court's 
jurisdiction. Overruled. 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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James B. Howe, A. J. Falknor, and Hugh A. Tait, ail of Seattle, 
VVash., for complainant. 

Brady & Rummens, of Seattle, Wash., for respondents. 

CUSHMAN, District Judge. This matter is novv before the court, 
after hearing had, upon the sufficiency of certain pleas to the court's 
jurisdiction. The bill of complaint allèges that complainant is a 
Massachusetts corporation, and that the respondents are citizens of the 
United States and the state of Washington, and charges a conspiracy 
on the part of respondents to prevent the opération of certain coal 
mines belonging to the complainant ; and in carrying out this design, 
the respondents, it is alleged, had and would, unless restrained, con- 
tinue the use of violent means, including the use of coercion and sys- 
tematic assaults upon and threats against complainant's workmen, in 
order to induce such workmen to quit their employment, and in order 
to force complainant to employ respondents, or men belonging to a 
certain union. 

A restraining order was heretofore issued, directed to the respond- 
ents and "ail other persons who shall hâve knowledge of the making 
of this order." Thereafter, upon the filing of affidavits accusing cer- 
tain persons, not named in the original bill, with having, with knowl- 
edge of the restraining order, violated the same, an order was made re- 
quiring such persons to show cause why they should not be attached 
for contempt. 

Pleas to the court's jurisdiction are urged, upon the grounds that 
certain respondents are not and were not inhabitants of the state of 
Washington at the time suit was begun, but were inhabitants of 
Alaska, and that others of respondents were and are aliens. The ju- 
risdiction is further challenged by those parties against whom the 
show-cause or contempt order runs, upon the ground that such order 
is collatéral to a suit in equity between private parties, and not au- 
thorized or prosecuted by the government of the United States. 

At the time of the hearing upon the pleas, complainant was allowed 
to dismiss as to those respondents alleged to be inhabitants of the ter- 
ritory of Alaska. Such parties had not been served with process. 

Complainant relies on the following authorities : Horn v. Lockhart. 

17 Wall. .S70, 21 L. Ed. 657; Barney v. Baltimore, 6 Wall. 280. 18 
L. Ed. 825; Shields v. Barrow, 17 How. 130, 15 L. Ed. 158; Hicklin 
V. Marco (9th Circuit) 56 Fed. 549, 6 C. C. A. 10 ; Mason v. Dullag- 
ham, 82 Fed. 689, 27 C. C. A. 296; Hopkins v. Oxley Stave Co., 83 
Fed. 912, 28 C. C. A. 99; Tug River Coal & Sait Co. v. Brigel, 86 
Fed. 818, 30 C. C. A. 415; Barrow S. S. Co. v. Kane, 170 U. S. 100, 

18 Sup. Ct. 526, 42 L. Ed. 964; Smith v. Consumers' Cotton Oil Co., 
86 Fed. 359, 30 C. C. A. 103; Re Hohorst, 150 U. S. 653, 14 Sup. Ct. 
221, 37 L. Ed. 1211 ; Delaware, etc., R. Co. v. Frank (C. C.) 110 Fed. 
689; North Carolina Mining Co. v. Westfeldt (C. C.) 151 Fed. 290; 
Barnes & Co. v. Berrv (C. C.) 156 Fed. 72; Ladew v. Tennessee Cop- 
per Co. (C. C.) 179 Fed. 245 ; Irving v. Joint Dist. Council, etc. (C. 
C.) 180 Fed. 896; Ex parte Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 
41 L. Ed. 1110; Ex parte Richards (C. C. W. Va.) 117 Fed. 658; 
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Blake v. Nesbet (D. C. Mo.) 144 Fed. 279, 282 ; Employers' Teaming 
Company v. Teamsters' Joint Council (C. C. 111.) 141 Fed. 679 ; Chris- 
tensen Engineering Company v. Westinghouse Air Brake Co., 135 
Fed. 774, 778, 68 C. C. A. 476; Conkey Co. v. Russell (C. C.) 111 
Fed. 417; O'Brien v. People, 216 111. 354, 75 N. E. 108. 

The following authorities are relied upon by the respondents : Gom- 
pers V. Buck's Stove & Range Ce, 221 U. S. 418, 31 Sup. Ct. 492, 
55 E. Ed. 797, 34 E. R. A. (N. S.) 874; In re Reese, 107 Fed. 942, 

47 C. C. A. 87; In re Nevitt, 54 C. C. A. 622-632, 117 Fed. 448^58; 
Bessette v. W. B. Conkey Co., 194 U. S. 324-338, 24 Sup. Ct. 665, 

48 E. Ed. 997; S. Anargyros v. Anargyros & Co. (C. C.) 191 Fed. 
208; 9 Cyc. 35, subd. B. 

[1] The object sought by the bill being an injunction forbidding 
tortious acts in pursuance of a conspiracy, the liability of the re- 
spondents is several, as well as joint, and no particular défendant is 
a necessary party to the suit. Therefore, treating the allégations of the 
pleas that such parties were inhabitants of Alaska as tantamount to 
alleging that they were citizens thereof, as they are clearly not in- 
dispensable parties, they were properly dismissed and jurisdiction 
retained as to the other parties. Horn v. Lockhart, 17 Wall. 570, 21 
L. Ed. 657; Hicklin v. Marco, 56 Fed. 549, 6 C. C. A. 10 (C. C. A. 
9th Circuit). 

[2] The mère fact that both citizens of Washington and aliens are 
joined as respondents will not deprive the court of jurisdiction. The 
court has jurisdiction under the statute of controversies between "cit- 
izens of différent states" and controversies between "citizens of a state 
and foreign states, citizens or subjects." As the court would hâve 
jurisdiction of a suit by complainant, a Massachusetts corporation, 
against respondents, citizens of Washington, and would hâve jurisdic- 
tion of a suit by complainant against respondents who are aliens, the 
mère joining of the citizen and alien respondents in one suit will not 
deprive the court of jurisdiction. To retain jurisdiction comes within 
the reason of the rule. To deny it would violate the reason of the 
rule. 

[3] Regarding the plea of those parties against whom the show- 
cause order runs for the alleged violation of the restraining order, they 
were not named in the original bill, but the restraining order was 
broad enough to include them, running, as it did, against ail persons 
having knowledge of the order. 

[4] It is clear that, as the contempt order was sued out in this suit 
by the complainants, the proceeding is one for a civil contempt. 
Gompers v. Buck Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 
55 L. Ed. 797, 34 L. R. A. (N. S.) 874. No reason has been ad- 
vanced why it is not proper to proceed against such persons in the 
original suit. It becomes clearly an ancillary proceeding by reason of 
the allégation, in the affidavits upon which the show-cause order was 
made, that the persons against whom the order runs had knowledge of 
the restraining order and, with that knowledge, violated it. An ex- 
pression contained in the case of Gompers v. Buck Stove & Range Co., 
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it is contended, authorizes and supports thèse pleas. In the course 
of the opinion in that case, it is said : 

"Proceedings for civil contempt are betvveen tlie original parties, and are 
instituted and tried as a part of the main suit ; but, on the other hand, pro- 
ceedings at law for criniiual contempt are between the publie aud the défend- 
ant, and are not a part of the original case." 

This language must be construed in full view of the facts of the 
case in which it was used. In that case both the District Court and 
the Court of Appeals had held the proceeding to be one for criminal 
contempt, and the Suprême Court, in reversing this ruHng of the 
lower courts, in using this language, was engaged in stating its rea- 
sons for holding the proceeding then under review one for a civil con- 
tempt, and that the lower court had exceeded its authority in a civil 
contempt proceeding in imprisoning for a definite term, a sentence 
only proper in a case of criminal contempt. The proceeding there 
was between a portion of the original parties to an equity suit, en- 
titled and carried to conclusion in such suit. There was nothing be- 
fore the court requiring it to consider ail the parties who would be 
proper in a proceeding in a civil contempt. It was held that it was a 
civil contempt, because it was between the original parties. Such be- 
ing the case then before the court, clearly this authority does not sup- 
port the pleas. 

[5^ 6] Civil contempt, being remédiai, would ordinarily be between 
the original parties, but not necessarily so. In Ex parte Lennon, 166 
U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 1110, it is expressly held: 

"ïo render a person amenable to an injuuction, it is nelther uecessary that 
he should hâve becni a party to tlie suit in whicli the injuuction was issued, 
nor to hâve been actually served with a copy of it, so long as he appears to 
hâve had aetual notice." 

In that case Lennon was not a party to the original suit. The pro- 
ceeding against him for contempt was had in the original suit. He 
was fined $50 and costs, and the judgment was affirmed by the Su- 
prême Court. This case is not mentioned in the opinion of Gompers 
V. Buck Stove & Range Co., supra. It is not at ail likely that it was 
intended to overrule the Lennon Case by a décision wherein the point 
involved was not a controlling one in the latter case. 

The pleas are insufficient. 



In re CUÏIIBERÏSON. 

(District Court, D. South Dakota, S. D. December 12, 1912.) 

1. BANKucpa-CY (§ 417*) — Disc]iarge — Vacation— .Iurismctiox. 

Jurisdiction of a judge of the baulu-uptey court to set aside a dis- 
charge is limited, and can be exercised only on a pétition filed by a party 
or parties in interest, who hâve not been guilty of lâche.'*, Mûthin a year 
after the discharge was granted, alleging that the dischnrge was obtained 
through tlte bankrupt's fraud, that knowledge of the fraud came to the 
petitioners after the granting of the discharge, and that the aetual facts 

»For other cases see same toplc & § numbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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did not warrant the discharge, as provided by Bankr. Act July 1, 1898, 
e. 541, § 15a, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428.) 

[Ed. Note.— Por other cases, see Bankruptey, Cent. Dig. |§ 867-871 ; Dec. 
Dig. i 417.*] 

2. Bankbuptcy (§ 417*) — Disciiaboe — Vacation — Pétition. 

Where a pétition to vacate a bankrupt's discharge for fraud dld not 
allège when petltioner acqulred knowledge of the fraud, It was demur- 
rable. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 867-871; 
Dec. Dig. § 417.*] 

3. Bankbuptcy (§ 417*) — ^Dischaeqe — Vacation — Fbaud — Failuke to De- 

MTJR. 

Where a pétition to vacate a bankrupt's discharge was demurrable, the 
bankrupt's fallure to demur and the flllng of an answer, wlth no affirma- 
tive admission of jurlsdlctlonal facts omltted from the pétition, did not 
relleve petltioner from pleadlng and proving each of the jurlsdlctlonal 
requirements. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 867-871; 
Dec. Dig. § 417.*] 

4. Bankbuptct (§ 417*)— DisciiARGE — Vacation — Knowledge of Objection. 

A bankrupt's discharge wlll not be vacated, unless the court in whieh 
the application is màde Is satlsfled that the créditer or his représenta- 
tives had no knowledge of the objection at the time of the discharge. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 867-871; 
Dec. Dig. § 417.*] 

5. Bankbuptct (§ 417*) — Discharge— Vacation — "Fbaud." 

"Fraud" sufficlent to set aside a bankrupt's discharge means bad 
faith, Involvlng moral turpitude or intentional wrong, as distlnguished 
from fraud In law. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 867-871; 
Dec. Dig. § 417.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2943-2954; 
vol. 8, p. 7666.] 

6. Bankbuptct (§ 417*) — ^Dischaege — ^Vacation — Fkaud — Concealment of 

ASSETS. 

Where a bankrupt, havlng transferred an interest In real property to a 
trustée to enable him to malntain suits to quiet title, called the trans- 
action to the attention of her counsel, who was an able lawyer, at the 
time her bankruptey schedules were executed, and was advised by hlm 
that she had no interest In the property, and that it should not be re- 
ferred to In the bankruptey proceedlngs, her omission of such interest 
did not constltute such actual fraud as would authorize vacation of 
her discharge. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 867-871; 
Dec. Dig. § 417.*] 

7. Bankbuptct (| 417*) — Dischaege — Vacation — Jueisdiction. 

A court of bankruptey has gênerai power, like any other court, to amend 
its decrees, in its discrétion, in the furtherance of Justice, in the absence 
of statutory prohibition, but has no power to vacate a dlschargè after 
the expiration of a year. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 867-871 ; 
Dec. Dig. § 417.*] 

In Bankruptey. In the matter o£ bankruptey proceedings of Emma 
G. Cuthbertson. Applieation to set aside an order of discharge. De- 
nied. 

•For other cases see same toplc fi § NtTMEEE in Dec. fi Am. Digs, 1907 to date, & Eep'r Indexas 
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L. H. Salinger, of Carroll, lowa, for petitioner. 
Saunders & Stuart and Tiiiley &. Mitcliell, ail of Council Bluffs, 
lowa, for bankrupt. 

EIvLIOTT, District Judge. The bankrupt's voluntary pétition to 
be adjudged a bankrupt was filed August 24, 1911. From an examina- 
tion of this pétition it appears that in Schedule B3 attached thereto, 
it is stated that she had no unliquidated daims of any nature; and it 
further appears that she claimed in said pétition to be possessed of 
no property whatever. 

No trustée was appointed, and no daims were filed against her es- 
tate, and thereafter, on the 9th day of October, 1911, the bankrupt 
filed pétition for her discharge. Notice was duly given, and there- 
after, on the 4th day of December, 1911, said bankrupt procured her 
discharge, which was duly entered upon that date. 

On the 18th day of November, 1912, Ralph McLean, the petitioner 
herein, filed his pétition as one of the creditors of said bankrupt, 
whereby he petitioned for a revocation of the said order of discharge, 
in which pétition he sets forth, in substance, the date of the filing of 
the pétition to be adjudged à bankrupt, the statement, in substance, of 
the contents of said pétition with référence to the property of the 
bankrupt; that among her creditors she listed in Schedule A3 to the 
pétition a judgment for $108.18, dated April 2, 1901 ; that such judg- 
ment existed, had never been reversed or satisfied, and that the peti- 
tioner is the owner of the same ; that the pétition in bankruptcy was 
referred to the référée, and that on the 4th day of September, 1911, 
the bankrupt was by said référée duly adjudged and declared such; 
that on the 9th day of October, 1911, she filed her pétition for a fuU 
discharge from ail debts provable against her estate, and in said pé- 
tition made oath that she had not done, or suflfered or procured to be 
done, or been a party to, any act, matter, or thing specified in said 
acts as a ground for withholding her discharge thereunder, or for re- 
voking the same if granted, and particularly that she had not com- 
mitted any offense punishable by imprisonment, as in said acts pro- 
vided ; that thereafter, upon notice being given on the 4th day of 
December, 1911, said bankrupt procured her discharge ; that the judg- 
ment owïied by the petitioner was for a debt incurred by the bankrupt 
in the purchase of farm machinery, and was rendered on a note given 
for the purchase price thereof; that it was thus a debt provable 
against the estate of said bankrupt, under the acts of Congress relat- 
ing to bankruptcy ; that the petitioner or Sayller & Shoemaker, who at 
that time owned the judgment and thereafter assigned it to petitioner, 
never either of them proved said debt against the bankrupt estate, and 
no person listed as a creditor did prove a claim against the estate of 
the bankrupt, nor was any trustée ever appointed, and said estate 
has never been dosed; that the judgment of the plaintifî is not a lien 
upon the real property of the bankrupt or any interest she may hâve 
in real property in the state of lowa, for the reasons stated in the péti- 
tion, and al! remedy thereon is eut off by the bankrupt's discharge : 
that on the ISth day of October, 1912, the bankrupt, in an action 
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brought by another in the district court of lowa, in and for Carroll 
county, to quiet such other's title to certain lands lying in the county, 
filed a pleading, asserting that she had been on the 14th day of March, 
1910, and at ail times since, the real owner of an undivided one-half 
of the lands in controversy, praying to hâve title quieted in her to such 
one-half, subject to two mortgage liens thereon and her liability to 
one B. I. Salinger for moneys expended in litigation over said title; 
that she further alleged that she had parted with the title to said prem- 
ises on the 15th day of March for the sole purpose that said Salinger, 
as trustée, might conduct certain litigation to reduce the amount of 
liens then existing against said land, and that he carried on the litiga- 
tion until as late as the 12th day of March, 1912, seeking a réduction 
of said liens, and that he succeeded and secured a new title as her 
trustée and agent; that said title existed and said litigation was be- 
ing carried on for said purpose with her knowledge and consent at 
the very time she applied for her said discharge, and on the day when 
same was granted; that this suit to quiet title could not be tried and 
decided before the expiration of the year within which revocation of 
said bankrupt's discharge might be applied for. 

The petitioner also averred that if the bankrupt's allégations in said 
pleadings be true her discharge should be revoked and set aside for 
the fraud involved in concealing the existence of said assets from the 
bankruptcy court. 

It further allèges, if said allégations be true, the bankrupt had com- 
mitted an offense punishable by imprisonment, as by said acts pro- 
vided, having made a sworn oath in her said pétition and in the sched- 
ules attached thereto and in her pétition for discharge ; that said 
Sayller & Shoemaker, who assigned said judgment to petitioner, did 
not prove their debt against the bankrupt's estate, because they were 
informed and belle ved that the bankrupt had sworn in: her pétition 
that she had no assets whatever ; wherefore petitioner prayed the dis- 
charge of said bankrupt be revoked and set aside. 

Thereupon an order to show cause was issued, fixing a day for her 
examination touching the matters therein referred to, and the same 
was duly served upon the bankrupt. Thereafter the bankrupt ap- 
peared with her attorneys and the petitioner appeared by his counsel, 
and in the absence of the judge of this court the examination of the 
said bankrupt was, by stipulation, taken before Anna Jost and tran- 
scribed by her; and the rights of the petitioner herein are submitted 
upon the written évidence of the bankrupt, so taken, the pleadings and 
a stipulation filed. 

[1] I am of the opinion that the authority of the judge to revoke 
the discharge in bankruptcy is confîned and limited. It can be exer- 
cised only upon a pétition filed, complying with the provisions of sec- 
tion 15a of the Bankruptcy Law, which provides: 

"The judge may, upon the application of parties in interest, who hâve not 
been guilty of undue lâches, filed at any tline within one year after discharge 
shall hâve been granted, revoke it upon a trial, if it shall be made to ap- 
pear that it was obtalued through the fraud of the bankrupt, and that the 
knowledge ofthe fraud bas come to the petltioners since the grauting of the 
discharge, and that the actual facts did not warrant the discharge." • 
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A mère casual analysis of this section discloses the following élé- 
ments, ail of which must, in my judgment, appear in the pétition to 
give the court jurisdiction to act: (1) The application must be made 
by a party or parties in interest. (2) The pétition must allège that 
the petitioner has not been guilty of undue lâches. (3) The pétition 
must be filed within one year after the discharge shall hâve been 
granted. (4) There must be allégations in effect, if true, that the dis- 
charge of the bankrupt was obtained through the fraud of the bank- 
rupt. (5) That the knowledge of the fraud bas corne to the petitioner 
since the granting of the discharge. (6) That the actual facts did not 
warrant the discharge. 

There is no allégation in the pétition filed herein with référence to 
the lack of lâches of the petitioner. 

[2] There is no statement of facts in this pétition that in any man- 
ner refers to the knowledge of the said fraud by the petitioners, or 
when such knowledge came to the petitioners. 

It is questionable whether there is an allégation in this pétition that 
the bankrupt has any interest in the property referred to in the péti- 
tion. 

I am of the opinion that this section of the law requires that the 
"knowledge of the fraud has come to the petitioner since the granting 
of the discharge," and that it is essential, and is jurisdictional. Note 
in Re Marionneaux's Case, Fed. Cas. No. 9,088. 

In each and every one of the foregoing particulars the burden of 
proof is upon the petitioner, and every requirement of this statute is 
absolutely essential to be proven. In re Mauzy (D. C.) 163 Fed. 900. 

[3] In this view of the record this pétition was demurrable. The 
bankrupt, however, failed to demur. She failing to enter a demurrer 
and filing an answer herein, with no affirmative admission of thèse 
jurisdictional facts, did not relieve the petitioner from pleading and 
proving each of thèse statutory requirements. 

There is absolutely nothing in the record submitted to me upon 
this hearing that would justify a finding upon either of the essen- 
tials above numbered 2 and 5. And in this state of the record I do 
not consider it necessary to make a finding with référence to No. 6. 

In every one of the particulars above numbered, I repeat, the bur- 
den of proof is upon the petitioner, and every requirement of the 
statute is absolutely essential to the power of the court to grant the 
relief prayed for. Ail thèse conditions must exist. In re Upson (D. 
C.) 124 Fed. 980. The purpose of this limitation is to restrict this 
process to those frauds which shall be discovered after the discharge. 
Collier on Bankruptcy, 299. And the grounds on which the appli- 
cation rests must be strictly pleaded. In re McIntyre, Fed. Cas. No. 
8,823; tathrop v. Stewart, 6 McLean, 630, Fed. Cas. No. 8,112. Al- 
légations should be made showing that knowledge of the facts con- 
stituting grounds for the revocation came to the petitioners since the 
granting of the discharge. In re Oliver (D. C.) 133 Fed. 832. 
, It has been said that the moving créditer in a proceeding upon a 
pétition of this character, under this section of the statute, should con- 
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form more strictly to the pleadings in his proof than on a contested 
discharge. Collier on Bankruptcy, 373. 

[4] A discharge will not be vacated, unless the court is satisfied 
that the créditer or his représentatives had no knowledge of the ob- 
jection at the time the discharge was granted. In re Mauzy (D. C.) 
163 Fed. 900. 

The record is entirely silent, both in the pleadings and proof, upon 
the material issues above set forth; and I am therefore of the opin- 
ion that I hâve no jurisdiction to enter affirmative findings upon such 
issues. There is therefore nothing hère to sustain the petitioner's 
right to the order prayed for, and it should be denied. 

[5] This disposes of this matter; but it may not be out of place 
at this time to intimate that, as I construe this statute, fraud is the 
only ground specified in this statute for which a revocation by the judge 
may be granted (In re Meyers [D. C] 100 Fed. 775, and citations); 
that the fraud required to be shown means fraud in fact, involving 
moral turpitude, or intentional wrong. I question very much whether 
it includes implied fraud, or fraud in law, which may exist without 
the imputation of bad faith or immorality. It occurs to me that 
"fraud," as used in this statute, is synonymous with "bad faith." 

[6] Upon a review of the record presented hère, I am satisfied 
that this bankrupt acted in the best of good faith. It appears by 
indisputable written évidence that she called the attention of her 
counsel, an able lawyer of the state of lowa, to the situation with réf- 
érence to this real property referred to in this pétition filed herein, 
and was advised by him, in substance, that she had no interest therein, 
and that it should not be referred to in her bankruptcy proceedings. 

[7] There is another question suggested, and that is whether or 
not the court of bankruptcy bas gênerai power, like any other court, 
to amend its decrees, in its discrétion, in the furtherance of justice, 
in the absence of any statutory prohibition. I am satisfied the court 
has this power. In re Dupée, Fed. Cas. No. 4,183; In re Bimberg 
(D. C.) 121 Fed. 942. I am of the opinion, however, that the court 
is not now in a position to act upon that authority, because more than 
one year has passed since the discharge was entered. 

Let an order be entered denying the relief demanded by the peti- 
tioner. 



UNITED STATES v. THIRTY DOZEN PACKAGES OF ROACH FOOD. 

(District Court, D. Maryland. January 28, 1913.) 

Dbuggists (§ 2*) — Insecticide Act — Interstate Commerce — "Ikebt." 

Insecticide Act April 26, 1910, c. 191, § 8, par. 4, cl. .3, 36 Stat. 333 (U. 
S. Comp. St. Supp. 1911, p. 1372), provides that an insecticide shall be 
deemed misbranded, except in case of paris greens and lead arsenates, If 
It conslsts partlally or completely of "an inert substance or substances 
which do not prevent, destroy, repel or mltigate insects," unless the names 
and percentage amounts of such inert ingrédients are stated on the 
label, or the names and percentage amounts of every ingrédient having 

•For other cases see same topic & § numbee in Dec. & Am. Dlg». 1907 to date, & Rep'r Indexes 
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Insectleîdal properties aud the total percentage of ail inert Ingrédients 
are so stated. Hcld, that the word "inert," as so used, is not limited in 
meaning to a substance whk-li serves no useful purpose in the compound, 
but includes any substance which is not in itself capable of killing or 
repelling iiiseets, although it niay be useful and used for the purpose of 
attracting tliem. 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 1; Dec. Dig. 
§ 2.*] 

Proceeding by the United States for condemnation of Thirty Dozen 
Packages of Roach Kood. On exceptions to answer. Exceptions 
sustained. 

John Philip Hill and J. Craig McLanahan, U. S. Attys., both of 
Bahimore, Md. 

Charles McHenry Howard, of Baltimore, Md., for défendant. 

ROSE, District Judge. The question for détermination is the 
meaning of the word "inert" in clause 3, par. 4, § 8, Insecticide Act 
1910. By that clause an insecticide, other than paris green or lead 
arsenate, is declared to be misbranded — 

"if it consists partially or completely of an inert substance or substances 
which do not prevent, destroy, repel or mitlgate insects or fuugl and does 
not hâve the names and percentage amounts of each and every one of 
such Inert ingrédients plaiuly and correctly stated on the label: Provided, 
however, that in lieu of naniing and stating the percentage amount of each 
and every inert ingrédient, the produeer may at hls discrétion state plainly 
upon the label the correct names and percentage amounts of eaeh and every 
ingrédient of the insecticide or fungieide having insecticidal or fungieidal prop- 
erties, and malie no mention of the inert ingrédients, except in so far as to 
State the total percentage of inert ingrédients présent." 

The United States is seeking to hâve condemned certain packages 
which are labeled "Peterman's Roach Food, Fatal to Roaches, Wa- 
ter Bugs and Beetles." Thèse packages hâve been shipped in inter- 
state commerce. Their contents are insecticides within the meaning 
of the act and are not either paris green or lead arsenate. The gov- 
ernment says that the- packages are misbranded, because they consist 
partially of certain inert substances, to wit, wheat flour and small 
amounts of other substances, which do not prevent, destroy, repel, 
or mitigate insects, and that the name and percentage amounts of 
each and every one of such inert ingrédients is not plainly and cor- 
rectly stated upon the labels of the packages, nor is there stated the 
correct names and percentage amounts of each and every ingrédient 
having insecticidal properties and the total percentage of inert in- 
grédients. 

The claimant in its answer in effect says that the wheat flour and 
the other substances not in themselves poisonous found in its product 
are in the nature of food or bait attractive to the insects which it is 
sought to kill, and necessary to induce them to eat the poison or take 
it into their mouths or jaws. It asserts that thèse poisonous and non- 
poisonous substances are compounded in such proportions and incor- 
porated together in such manner as to produce the effect of prevent- 

♦For other cases see saine topic & 3 numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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ing, destroying, repelling, and mitigating such vermin. Neither class 
of said substances, if used separately and without being compounded 
with the others, would produce the desired resuit. It therefore con- 
tends that its préparation contains no inert or inactive ingrédients, 
or any substances which are net necessary to destroy, repel, or miti- 
gate roaches and similar insect pests. 

To the sufficiency of this answer the government has excepted. At 
the hearing of the exceptions the learned counsel for the claimant with 
great wit and force argued that the purpose of its préparation was 
to kill many roaches, that this purpose could not be attained unless 
the préparation was niade attractive to them, that everything which 
drew them to it was a useful and active agent in bringing about the 
wished-for resuit, and that nothing which contributed to the end in 
view was "inert" within the meaning of the statute. 

According to this reasoning "inert" means useless. To add inten- 
tionally and unnecessarily a useless substance to a compound sold 
for a spécifie purpose is to adulterate it. The claimant says that the 
provisions of the statute in question are intended to prevent adultéra- 
tion — that is to say, protect the public against being led to pay its 
money for that which will not serve its purpose. The government ad- 
mits that such is the ultimate resuit which Congress sought to bring 
about; but it says that Congi^ess thought that the most effective, if 
not the only practical, way of reaching that end was to require the 
shippers of such insecticides to tell on their labels the quantity and 
kind of the éléments which would actually kill or drive away insects, 
and the quantity and kind of the éléments which were not themselves 
capable of killing or driving away one or many insects. 

This view accepts the claimant's contention that, if you would in 
fact poison with something which will poison, you must oftentimes 
mix with it something which is in itself harmless, or even bénéficiai. 
It points out that many insecticides, to be of practical value, must 
be distributed rapidly and cheaply in the form of sprays and other- 
wise. In order that this may be successfully accomplished, the poisons 
or repellants may hâve to be diluted, and sometimes greatly diluted. 
In some cases in which such dilution may be required, it may also 
be essential that something which will induce the insects to eat the 
poisons shall be mixed with them. Under such circumstances it might 
be possible to argue that almost anything which was mixed with the 
poison or repellant served some useful purpose. Such contention 
would often be untruthfully made, and yet frequently it would be 
both difficult and costly to demonstrate its untruth to court or jury. 

The government contends that Congress intended to get rid of such 
controversies by the simple expédient of requiring the shipper of the 
préparations to tell on the label what was in them. Whether he did 
so with approximate truth or not could usually be easily and certainly 
settled by an analysis. Neither side claims that anything in the pro- 
ceedings of Congress throws any light upon the merits of their re- 
spective contentions. What the congressional intent was must be 
gathered altogether from the act itself and from a comparison of 
202 F.— 18 
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its language with that of the Food and Drugs Act (Act June 30, 1906, 
c. 3915, 34 Stat. 768 [U. S. Comp. St. Supp. 1911, p. 1354]), upon 
which it is modeled. 

The Insecticide Act contains 14 sections ; the Food and Drugs Act, 
13. The Insecticide Act contains a section providing that it shall be 
referred to as the Insecticide Act of 1910. There is no similar pro- 
vision in the Food and Drugs Act. Otherwise the two enactments 
contain the same number of sections, in precisely the same order, 
and in very large part in precisely the same words. Obviously the 
draftsman of the Insecticide Act took the Food and Drugs Act and 
copied it literally, except where altérations were necessary in order 
to adapt it to the purpose in view, or where he wished to make a def- 
inite change in a particular provision. From the changes which were 
so made, it is possible to gather something of the purpose of some 
of the new provisions in the later act. 

The claimant says that an inert substance within the meaning of 
the act is something which does not contribute to the effectiveness 
of insecticides — that is, something which serves no useful purpose 
therein. An insecticide containing such a substance, when compared 
volume for volume with another which did not, would be of in- 
ferior quality or strength. If the f ramer of the act had intended by 
the clause now under considération to do nothing more than pre- 
vent the introduction of such valueless substances into insecticides, 
he had apt language before him in the model which he was using. 

Section 7 of the Food and Drugs Act déclares that a food shall 
be deemed to be adulterated if any substance bas been mixed and 
packed with it, so as to reduce or lower or injuriously aft'ect its qual- 
ity or strength. Such a provision would apparently accomplish ail 
that the claimant says was intended to be accomplished by the clause, 
the construction of which is now in controversy. The lawmakers did 
not think it would in the case of insecticides, other than paris green 
and lead arsenates. They do provide in section 7 of the Insecticide 
Act that a paris green or a lead arsenate shall be deemed to be adul- 
terated if any substance has been mixed and packed with it, so as to 
reduce or lower or injuriously affect its quality or strength. They 
do not make such provision with référence to insecticides other than 
paris green and lead arsenates. On the other hand, they do not make 
applicable to the two latter any such clause as that now under dis- 
cussion. 

The lawmakers did not think it expédient or possible to say that 
any substance which, when mixed and packed with an insecticide, 
reduced or lowered its strength, was an adultérant. The explanation 
why it was not expédient or possible so to say is given by the claim- 
ant itself. In many insecticides, other than paris green and lead 
arsenates, substances which do reduce and lower their strength are 
absolutely necessary, in order that they may effectively do the work 
for which they are intended. Such substances could not be declared 
adultérants. The problem is solved by requiring the shipper of such 
insecticides to tell the kinds and quantities of the substances therein 
contained which do not themselves prevent, destroy, repel, or mitigate 
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insects. From the standpoint of the honest purchaser and shipper, 
there could be only one objection to this législation. In some circum- 
stances it might resuit in the révélation of a trade secret. 

This objection was obviously taken into considération by Congress. 
For the purpose of rendering such disclosures less probable or fré- 
quent, Congress gives the shipper an alternative. He may, if he will, 
instead of stating the kinds and proportions of inert substances so 
defined, confine himself to telling the total percentage of ail such sub- 
stances in his préparation; but, if he does, he must tell the spécifie 
kinds and proportions of the active poisons or repellants. It may 
be that in some cases that to do one or the other will give valuable 
information as to trade secrets. Claimant says that in its case such 
will be the resuit of the enforcement upon it of the construction for 
which the government contends. Such arguments may well be ad- 
dressed to Congress. They may, where it does not appear that the 
intention of Congress has been called to them, affect the construction 
which the courts may put upon the gênerai language of an act. 

In this case, however, the clause in controversy itself shows that 
Congress had actually considered the extent to which it would go 
in compelling disclosures which might resuit in the révélation of trade 
secrets. Under its power to regulate commerce among the states, 
Congress had power to do what the government says it sought to do, 
and which I think it did do. 

It follows that the exceptions of the government to the claimant's 
answer must be sustained. 



In re EAST END MANTEL & TILE CO. 

(District Court, W. D. Tennsylvania. February 5, 1913.) 

No. 5,890. 

1. COXTKTS (§ 359*) — CONTEACTS — ^Validity WlIAT Law Governs. 

The law of the state wherein a con tract of sale or pledge is made and 
Is to be performed must govern in the banlîrujitcy court in deteriuining 
its validlty. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 939-949; Dec. 
Dig. § 3.59.* 

State laws as rules of décision in fédéral courts, see notes to Wilsoii 
V. Perrin, 11 G. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Bankbuptct (§ 185») — Chattel Mortgaqbs — Validitt. 

Where a chattel mortgage, unaccompanled by delivery of possession 
and not recorded, was under the law of the state where made valld as 
between the parties, and the rights of any creditor of the mortgagor did 
not attach prier to the taking possession by the mortgagee, the trustée in 
bankruptcy of the mortgagor, entltled under B.inkruptey Act Julv 1. 
1898, c. 541, § 47, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), as amenderi 
by ACt June 25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. St. Supp. 1911, 
p. 1500), to the rights of a levying creditor, was not entitled to the mort- 
gaged chattels. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 234, 2.3.5, 
273; Dec. Dilg: § 18.5.*! 

•For other cases see samê toplc & | nûmbeb in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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S. Bankrtiptcy (§ 161*) — "Prefebence"— ACTS Coksiituting. 

Where a clia.ttel niortgage, good as between tlie parties, flxed the rights 
of the mortgagee more tliau four nionths prior to tUe filing of the péti- 
tion in batikruptcy of tlie niortgagor, the takiiig possession by tlie mort- 
gagee of the mortgaged property witliin four months did not constitute a 
"préférence," vvithln the Bankniptcy Law. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. g§ 261-20.3; 
Dec. Dig. § 301.* 

For other delinitious, see Words and l'hrases, vol. 6, pp. 549S, 5490 ; vol. 
S, p. 77.59.] 

In the matter of the bankruptcy of the East End Mantel & Tile 
Company. Question certifiecl by the référée. Certifiée! question an- 
swered in the affirmative, and décision of the référée reversed. 

Seymour, Patterson & Siebeneck, of Pittsburgh, Pa., for claimant. 
Morris, Walker & Allen, of Pittsburgh, Pa., for trustée in bank- 
ruptcy. 

ORR, District Judge. The référée has certified to this court the 
question : 

"Whether Mr. A. C. Roblnson is entitled to tho fuud in the hand.s of tlie 
trustée as the proceeds of the haukrupt's property under a certain aiortgage 
tliereof and the fatts set forth in the report and opinion of the référée hereto 
attached." 

The référée was of opinion that Mr. Robinson is not entitled to 
the fund. The report of the référée contains the following findings 
of fact: 

"Ou or about February 15, 1911, Mr. Robinson loaned to the East End Man- 
tel & Tile Company, the bankrupt, the sum of .$1.j,00{), and recoived froui 
the bankrupt couipany a mortgage covering the real estate of the bankrupt, 
being a second mortgage as to the real estate, and àlso covering ail the en- 
glues, machinery, safe, leasehold, book accounts, stock, and merchaudlse of 
the East End Mantel & Tile Company. The mortgage was recorded in the 
recorder's otflce of Allegheuy county on February 17, 1911, After the exécu- 
tion of the mortgage a card or tag, staniped with the name of A. C. Eohin- 
sou, was attached to ail of the merchandise and Personal property of the 
bankrupt, who eontlnued, however, in possession of the property, selling the 
same and purchasing other stock to take its place, some of whicU, perhaps, 
was marked with the tag bearing Mr. Robinson's name, but much of It was 
not so marked. It also appears that in July, 1011, the book accounts, or cer- 
tain of them, were stamped on the boôks with a rubber stamp bearing tlie 
name of A. C. Robinson. After the exécution of the mortgage and the tag- 
ging of the merchandise and book accounts, as already stated, on or about 
July 7, 1911, Mr. Robinson went to the plant and office of the bankrupt and 
took possession of the same, and placed a man in charge thereof as his agent. 
On July 14, 1911, A. O. EUis, the présent trustée in bankruptcy, was appolnted 
receiver of the East End Mantel & Tile Company by the court of common 
pleas of AUegheny county, and upon visiting the plant of the company found 
Mr. Robinson, through bis agent, in possession thereof. It was thereupon 
agreed between Mr. Robinson and Mr. Ellis that Mr. Robinson should surren- 
der possession of the preniises to hlm as receiver of the common pleas court, 
and that on the sale of the assets by the receiver that it should be without 
préjudice to Mr. Robinson's claim to be the owner of the property and en- 
titled to the proceeds of any such sale. Mr. Robinson testlfles that it was 
understood by him, and agreed, that the East End Mantel & Tile Compaiîy, 
after the exécution of the mortgage and tagging of the goods and book ac- 

•For other cases see same topic & i numbek In. Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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counts, should continue to dispose of the same as representing him, and 
account to him." 

Nothing was realized out of the real estate. The mère recording 
of the mortgage gave it no validity as to chattels. The language 
being in prsesenti, it was merely a particular form of a bill of sale. 

In addition to the foregoing facts, it must be found that Mr. Rob- 
inson made the loan to the bankrupt in good faith. He believed it 
to be solvent, after financial statements purporting to show the con- 
dition of the bankrupt had been submitted to him, although he did 
not see the books of the bankrupt. And there is the additional fact 
in the case that, after the appointment by this court of Mr. Elhs as 
the receiver in bankruptcy, this court substantially approved the con- 
tract entered into between Mr. Robinson and Mr. ElHs as receiver 
appointed by the state court, and in the interests of the estate au- 
thorized the receiver to make sale of the assets of the bankrupt with- 
out préjudice to the right of Mr. Robinson to the same. 

This court is constrained to differ from the referee's conclusion of 
law upon the foregoing facts, for the following reasons : 

First. There being no évidence of bad faith on the part of Mr. 
Robinson, the contract of sale or of pledge, as the case may be, was 
good as between the parties under the law of Pennsylvania. Hine- 
man v. Matthews, 138 Pa. 204, 20 Atl. 843, 10 L. R. A. 233 ; Durr 
V. Replogle, 167 Pa. 347, 31 Atl. 645; Christ v. Zehner, 212 Pa. 188, 
61 Atl. 822. Thèse cases will be hereafter considered, not only as 
supporting the proposition above advanced, but as conclusive of one 
hereafter to be stated. 

[1] Second. The law of the state wherein such contract was made 
and is to be performed must govern in the bankruptcy courts. The 
validity of a bill of sale, unaccompanied by delivery of possession, 
of a chattel, was under considération in Sawyer v. Turpin, 91 U. S. 
114, at page 118 (23 L. Ed. 235), a case arising in Massachusetts. Mr. 
Justice Strong, in delivering the opinion of the court, said: 

"It was a franie building, erected upon leased ground; and Bachelier had, 
therefore, only a chattel interest in it. The convejance was by a bill of sale, 
absolute in its terms; but it was understood by the parties to be a security 
for the debt due. It was in substantial légal effect, though not in form, a 
mortgage. Having been executed more than four nionths before the pétition 
In bankruptcy was flled, there is nothing in the case to show that It was 
Invalid. True, it was not recorded; and it may be doubted whetUer it was 
admissible to record. True, no pos.session was taken under it by the vendee; 
but for neither of thèse reasons was It the less operative between the parties. 
It might not hâve been a protection against attaching creditors, if there 
had been any ; but there were none. It was in the power of Turpin to put 
it on record any day, if the recording aots apply to such an instrument, and 
equally withln hls power to take possession of the property at any time be- 
fore other rlghts against it had accrued. Thèse powers were conferred by 
the instrument Itself, immedlately on its exécution." 

In Stewart v. Platt, 101 U. S. 731, 25 L. Ed. 816, a case arising 
in New York, it was lield that a failure to record a chattel mortgage, 
not accompanied by change of possession, although void as to the 
creditors, etc., of the mortgagors, did not impair the validity of the 
mortgage between the mortgagors and mortgagee. 
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Thèse two cases arose under a prior bankruptcy law ; but the law 
is the same under the bankruptcy law of 1898, c. 541, 30 Stat. 544 
(U. S. Comp. St. 1901, p. 3418), See Security Warehousing Co. v. 
Hand, 206 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117, 11 Ann. Cas. 
789. See, also, the late case of Knapp v. Milwaukee Trust Co., 216 
U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. 610. 

[2] Third. No rights of third persons intervened to affect or de- 
stroy Robinson's right to the possession of the assets. In Hineman v. 
Matthews, supra, there was a conditional sale of lumber, where for 
some two months the lumber remained in the possession of the con- 
ditional vendee. The vendee having become insolvent and having 
failed to pay, the vendor took and kept possession of the lumber. It 
was held that, inasmuch as the vendor had resumed exclusive pos- 
session of the lumber before any of the vendee's creditors acquired 
any right thereto by levy, sale, or otherwise, the lumber was beyond 
the reach of the vendee's creditors. 

In Durr v. Replogle, supra, goods were delivered under an agree- 
ment calling for payment by installments. After default in payment 
the vendor resumed possession. On the same day, but at a later 
hour, an exécution issued against the vendee. In a sherifï's inter- 
pleader, it was held that the vendor was entitled to possession as 
against the exécution créditer. 

Christ V. Zehner, 212 Pa. 188, 61 Atl. 822, is a case directly in 
point. Qn July 5, 1901, Kintz gave a judgment bond to Zehner, and 
to secure the same a bill of sale for the entire contents of the store.. 
On January 25, 1902, Kintz delivered to Zehner possession of the 
store. Within four months, on May 17, 1902, a pétition in involun- 
tary bankruptcy was filed against Kintz. The trustée brought suit 
against Zehner to recover the value of the stock of goods which had 
been turned over to him. A compulsory nonsuit was entered, which 
was sustained by the Suprême Court. The Suprême Court of Penn- 
sylvania in that case referred to the cases of Sawyer v. Turpin, supra, 
and Stewart v. Platt, supra, and affîrmed the law in Pennsylvania 
to be that such contracts are good between the parties and until the 
rights of creditors hâve intervened. 

It is not pretended in the case at bar that the rights of any créd- 
iter had attached prior to the time that Robinson took possession 
under his contract with the bankrupt. It was not until perhaps a 
week later that the rights of creditors were sought to be enforced 
against the property through the médium of the receiver appointed 
by the state court; but, as we hâve seen, under the authorities in 
Pennsylvania, no rights of creditors could interfère with Mr. Rob- 
inson's possession of the assets of the bankrupt. 

Nor is there anything in the amendment of June 25, 1910, to the 
bankruptcy law, which would affect Mr. Robinson's possession. That 
amendment gives to the trustée in bankruptcy ail the rights of a levy- 
ing creditor; but no Creditor had levied upon the property prior to 
Mr. Robinson's assumptiort of possession, and therefore the receiver 
in bankruptcy did not succeed to any right of any known creditor. 
Nor does the court see, in the absence of any prior proceeding by a 
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knowii créditer, how the rights of a receiver or trustée in bankruptcy 
as a levying créditer can exist prior to the time of his appointment. 
That amendment (Act June 25, 1910, c. 412, 36 Stat. 840 [U. S. Comp. 
St. Supp. 1911, p. 1500]), by section 8, provides that such trustées — 

"as to ail proporty in the custody or corning into the eustody of the bank- 
ruptcy court, shall be deenied vested vvith ail the rights, remédies and pow- 
ers of a creditor hokling a lien by légal or équitable proceedings thereon; 
und also, as to aU property net in the cnstody of the bankruptey court, shall 
be deemed vested with ail the rights, remédies and powers of a judgment 
creditor holding an exécution duly returned iinsatisiied." 

It must be remembered that Robinson is not by his claim recog- 
nizing that the property was in the bankrupt's possession at the time 
the involuntary pétition was filed, but is presenting his claim to the 
funds arising from the sale of his own property, which by his agree- 
ment and with the approval of the court was turned over first to 
the receiver of the state court and then to the same man as receiver 
of the court of bankruptcy. 

[3] Fourth. The rights of Robinson having been fixed more than 
four months prior to the fihng of the pétition in bankruptcy by a 
contract good between the parties, his taking possession of the prop- 
erty within the four months did not constitute a préférence within 
the meaning of the bankruptcy law. Referring again to the cases 
hereinabove cited, holding that an agreement like that between Rob- 
inson and the bankrupt is good between the parties, we find that 
they practically ail (notably Sawyer v. Turpin and Christ v. Zehner) 
afïirm the doctrine that the title to the property passed at the time 
of the exécution and delivery of the agreements, although possession 
was deferred. Possession, as between the parties, could not add any 
strength to title, although as to creditors it might be a ground of seiz- 
ure. The bankrupt could not hâve refused to give Mr. Robinson the 
control over the property which it had assigned to him. No légal 
proceedings were required by Robinson to give him possession, and 
there was clearly not a préférence in permitting Robinson to come 
into his own vi'hen he had reason to believe that the corporation, to 
whom he had in good faith advanced his money, was in a precarious 
condition. 

In support of the décision of the référée, counsel opposed to Mr. 
Robinson's contention bave brought to the attention of the court the 
case of Bank of North America v. Penn Motor Car Co., 235 Pa. 194, 
83 Atl. 622. In that case a bank had loaned money to the owner 
of automobiles under an agreement to hold the title to the automobiles 
in the nature of a pledge as collatéral security for the money loaned. 
It permitted the automobiles to remain for a time in the possession 
of the borrower ; but a f ew days bef ore bankruptcy proceedings were 
instituted against the borrower it took possession of the machines 
by a writ of replevin. The court held it was not entitled to retaîn 
possession of the machines as against the trustée in bankruptcy of 
the borrower, and that under the act of Congress of June 25, 1910, 
the trustée had the right to take possession "of the machines. This 
court does not believe that that case is specially applicable to the 
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présent. The pledgee was compelled to resort to an action at law to 
recover possession of the automobiles, and in that very action at law 
the trustée in bankruptcy intervened. In other words, his rights under 
the act of Congress of June 25, 1910, were asserted before the com- 
pletion of the proceedings by which possession was sought by the 
pledgee of the pledge. If, as stated in the opinion of the Suprême 
Court, it was the intention of that act to give the trustée "power to 
assert every right which such creditors could bave asserted during the 
period of four months immediately preceding the filing of the péti- 
tion in bankruptcy," no person dealing in good faith with a bankruj)! 
could be sure until after four months had passed that the property 
which he had acquired might net be the subject of some inchoate lien, 
to spring into existence and interfère with his possession, if bank- 
ruptcy proceedings should be begun within the statutory period. 

The construction insisted upon to be given to the case last cited is 
so opposed to the uniform policy of the law in Pennsylvania, as ex- 
pressed in ail the prier cases, that this court is of the opinion that it 
should be distinguished, because légal proceedings were necessary 
to acquire possession and because the trustée of the bankrupt, before 
the completion of such proceedings, intervened. If such case is not 
so distinguished, then the trustée of the bankrupt is given higher 
rights than any créditer, which was plainly not the intention of the 
act as ascertained from its language. 

In this considération of the certified question, we bave had in view 
as a principal fact the good faith with which Mr. Robinson entered 
into his contract. That, however, is not alone the ground of our 
décision. The décision must rest upon the proposition that the bank- 
ruptcy law does not intend that the trustée shall be vested with any 
greater right to subject the property of third persons to the payment 
of the bankrupt's debts than any créditer had at or before the time 
that such trustée was appointed. 

The décision of the référée must be reversed, and the certified 
question answered in the affirmative. 



McCATTLEY et al. v. McCAULFA' et al. 

(District Court, W. T>. rennsyhanla. February 5, 1913.) 

Ko. 121. 

1. CotTRTg (§ 2<S0*) — .TuMSDicTioN — Lâches. 

Tlie iniestion of lâches in flling a suit in tlie District Court of the TJnlted 
States is luiniaterlal, in determlulng the question whether the court has 
jurisdiotion. 

[]':d. Note.— For other cases, see Courts, Cent. Dlg. §§ 816-SlS; Dec. 
■ Dig. § 280.*] 

2. CouETs (§ 280*) — Concurrent Jurisdiction — Plea to Jublsdiction — Ad- 

missions — Evidence. 

Wliere the facts alleged in a plea questloning the jurisclictlon of the 
District Court of the* United States are admitted, no évidence in support 

•For other cases see same topie & § numbks in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tliereof is necessary to enable the court to détermine the question of 
jurisdlction. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Dig. § 280.*] 

3. Courts (§ 493*) — Conctjbbent Jubisoiction — Probate Courts. 

Tlie orplians' court in Pennsjivania has jurisdiction of tlie àccounts 
of an administrator of a décèdent, and over decedent's proi>ert.v, and to 
détermine tlie amount of the estate and distribute ttie balance in the 
hands of the admlristratox", and acquires jurisdiction over tbe person of 
uonresidents subnii.:ting theniselves to the jurisdiction of tlie court and 
asking for affirmative relief therein ; and, pending proceodings in the 
orphans' court, the District Court of the United States has no jurisdiction 
of a suit by the nonresidents. praying for an accounting by the adminis- 
trator and gênerai relief incident thereto. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1346-135-S; Dec. 
Dig. § 493.* 

Conflict of jurisdiction vfith state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 C. C. A. 356.] 

In Equity. Suit by Charles H. McCauley and others against Her- 
man K. McCauley and another, administrator. Court held without 
jurisdiction. 

Daniel W. Scanlan, of Chicago, 111., and J. D. Hicks, of Altoona, 
Pa., for complainants. 

Gordon & Smith, of Pittsburgh, Fa., for défendants. 

ORR, District Judge. This matter cornes before the court upon a 
plea filed by the défendants, by which the question is raised as to 
whether or not this court has jurisdiction of the matters contained in 
the bill of complaint. The bill sets forth briefly that the plaintifïs are 
citizens of other states and are grandchildren of one Thomas Mc- 
Cauley, who died intestate in the city of Altoona on April 25, 1880, 
leaving to survive him a vvidovv and four children, including Charles 
McCauley, the father of the plaintifïs, who died August 9, 1889, leav- 
ing a widow, since deceased, and the three plaintifïs, his children, as 
his only heirs at lavv. It does not appear by the bill whether the said 
Charles McCauley died testate or intestate. It further appears in 
the bill that letters of administration on the estate of said Thomas 
McCauley, plaintifïs' grandfather, were granted to the défendant and 
the widow of said Thomas, on the 27th day of September, 1880, out 
of the orphans' court of Blair county, and that the said widow of 
Thomas died November 29, 1886, since which date the défendant 
has acted and is acting as the sole administrator. The bill further 
avers that the said Thomas McCauley, the grandfather, was seised 
of certain real estate, was the owner of certain shares of stock, and 
was the part owner of certain tracts of land, sawmills, lumber leases, 
etc., which were held by two partnerships in which the said Thomas 
at the time of his death was an ecjual partner with a surviving part- 
ner, and, further, that the said Charles McCauley, the father of the 
plaintifïs, was interested in the said partnerships with plaintifïs' 
grandfather, Thomas, in that the said Charles owned the one-fourth 

*For other cases see Bame topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the one-half interest credited to the said Thomas. The bill fur- 
ther charges that the said Thomas had an interest in land, the title 
to which was held by a trustée for the use and benefit of the said 
Thomas, which was of great value, and, further, that the said Charles 
McCauley, the father of the plaintiffs, died seised and possessed of 
household furniture, money, and other personal property. There does 
not appear to be any allégation in the bill that the défendant, either 
as an individual or as administrator, interf ered with the assets of 
which the bill says the father of the plaintiffs, Charles McCauley, 
died seised. The bill sets forth that the défendant, as administrator, 
collected dividends upon the stock of the said Thomas, the grandfather, 
and collected money from the surviving partner, as part of the estate 
of said Thomas, and collected money from the trustée, who held the 
légal title to the land, and that as such administrator the défendant 
did not file any inventory, and did not file any report of said estate, 
until the 6th of May, 1909, when a statement purporting to be his 
final account as administrator was filed in the orphans' court of Blair 
county. From the bill it appears that at the time it was filed the 
youngest of the plaintiffs was 26 years old, another 29, and the oldest 
32 years old. The prayers of the bill are for a discovery and an 
accounting, and for gênerai relief incident thereto. 

[ 1 ] The bill does not set forth any matters excusing the delay by 
the plaintiffs in filing their bill, except that since the plaintiffs hâve 
become of âge they bave repeatedly demanded an accounting from 
the défendant, who bas refused and neglected to make such account- 
ing. This court has nothing at présent to do with the question of 
delay and lâches ; but the fact that the plaintiffs waited for such a 
long time before instituting this proceeding cannot escape the notice 
of the court, although it has no effect on the décision arrived at upon 
the plea filed. 

The plea sets up, briefly, that this court has no jurisdiction in this 
case, because thèse very plaintiffs on June 21, 1909, appeared in the 
orphans' court of Blair county and filed exceptions to the account 
of the administrator, and on June 28th following caused an auditor 
to be appointed by the orphans' court to hear and décide such ex- 
ceptions and restate the account of the défendant, if necessary, which 
proceedings upon such exceptions bave not been terminated, and that 
said exceptions are still pending and undisposed of in the orphans' 
court of Blair county, and include the averments: (1) That the ac- 
countant fails to show in his account ail the money that came intO' 
his hands, or into the hands of his coadministrator, during her life- 
time, as administratrix of said Thomas McCauley, deceased; (2) that 
the accduhtant fails to show any valuation or appraisement of the 
sbares of stock appropriated and distributed by him, or any public 
sale of the same; (3) that the accountant fails to account for the 
moneys recèived by him from D. K. Ramey (the surviving partner 
mèntioned in the bill) for and on account of the décèdent, or for or 
on account of any settlement, or any money due or supposed to be 
due said décèdent from said Ramey ; and (4) that the distribution 
made by said accountant was made without authority of law, and was 
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not in accordance with the intestate laws of Pennsylvania, and is 
therefore void. 

[2] The averments of fact in the plea were admitted by counsel 
for the plaintiffs upon the argument, and therefore no évidence in 
support of the plea was necessary. Moreover, the case was set down 
upon bill and plea. 

[3] From the record as thus outlined we see that the plaintiffs in 
the bill submitted themselves to the orphans' court of Blair county, 
and there sought the relief which they ask now to hâve granted by 
this court, and that the proceedings in Blair county are still undeter- 
mined. The first question to détermine is whether or not the state 
court has jurisdiction of the subject-matter. It is clear that it has 
jurisdiction of the parties, because they hâve submitted themselves 
to such jurisdiction. The évolution of the orphans' court in Penn- 
sylvania as a resuit of législative act and judicial décisions is an 
înteresting subject of study for the curious. We hâve nothing to 
do with its limitations in the past, but only with its jurisdiction and 
power in the présent. In Hammett's Appeal, 83 Pa. 392, appears the 
statement by Chief Justice Agnew that: 

"ïhe exclusive .iurisdictioii of tlie orphans' court to ascertaln the ainount 
of the estâtes of decedeiits, and order their distribution among those entitled, 
ereditors, as well as legatees and distributees, is so fully settled that nothing 
but future législation can alter the law. The sources of this jurisdiction, and 
its conclusiveness, wlll be found in a long Une of well-considered décisions." 

This statement has been approved and followed in many subséquent 
cases. See Yocum v. Commercial Nat. Bank, 195 Pa. 411, 46 Atl. 94. 
The orphans' court has power to prevent, by orders in the nature 
of writs of injunction, acts contrary to law or equity, prejudicial 
to property over which it has jurisdiction. Miskimin's Appeal, 114 
Pa. 530, 6 Atl. 743. In Tyson v. Rittenhouse, 186 Pa. 137, 40 Atl. 
476, it was held that the settlement of an estate in the orphans' court 
cannot be anticipated by a bill in equity or by an action in the com- 
mon pleas court, and that a bill in equity will not lie to détermine the 
ownership of a fund in course of settlement in the orphans' court. 
The principal législative enactment defining the jurisdiction of the 
orphans' court is Act June 16, 1836, § 19 (P. L,- 792), which provides 
that such courts shall bave jurisdiction of: 

"VIII. Ail cases within their respective counties wherein executors, admin- 
Istrators, guardians or trustées niay be possessed of or are in any way ac- 
countable for any real or Personal estate of a décèdent." 

There is no doubt then that the orphans' court of Blair county 
had jurisdiction of the accounts of the défendant, as administrator 
of Thomas McCauley, deceased, and had jurisdiction over the prop- 
erty of which Thomas McCauley died seised, and that it had juris- 
diction to détermine the amount of the decedent's estate, and to dis- 
tribute the balance found in the hands of the défendant. It there- 
fore had jurisdiction of the subject-matter of the présent bill, and, 
as we hâve seen, it had jurisdiction over the plaintiffs in the présent 
bill, because, if for no other reason, they submitted themselves to that 
jurisdiction and asked affu-mative relier. The orphans' court, there- 
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fore, having complète jurisdiction and power to détermine the niat- 
ters before it, is there any principle of law that will justify this court 
in taking jurisdiction of the same subject-matter and the same par- 
ties? The court has been unable to find any such authority, and none 
has been cited in the briefs filed. On the contrary, the weight of 
authority is ail to the proposition that a court, having once acquired 
jurisdiction of a person or property, cannot be deprived of its right 
to deal with such personal property until its jurisdiction is exhausted. 
This rule has been referred to time and again in the décisions of the 
Suprême Court, and in Re Johnson, 167 U. S. 120, 125, 17 Sup. Ct. 
735, 42 L. Ed. 103, is recognized as one of the maxims of the law. 
While that case involved a conflict of jurisdiction with respect to 
the possession of one charged with crime, yet the opinion contains 
a list of cases relating to other matters as well. 

The court is of the opinion, therefore, that because the proceed- 
ings pending in Blair county hâve not been disposed of, the plaintitïs 
are not entitled to maintain their bill, and the plea must be deenied 
to be good. This conclusion has been reached after full considération 
of such cases as Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 9C6, 
37 L. Ed. 867. That case appears to be authority for the interférence 
by the fédéral court with the administration of a decedent's estate 
in the orphans' court of Pennsylvania; but a close examination of 
the case shows that it has no applicability to the case in hand, because 
the plaintiffs hère submitted themselves to the jurisdiction of the 
orphans' court. The plaintiff in that case did not. The question 
there was primarily not one of accounting; the question hère is one 
of accounting only. 

In Waterman v. Canal-Louisiana Bank Co., 215 U. S. 33, 30 Sup, 
Ct. 10, 54 L. Ed. 80, which held that a nonresident might maintain 
a bill under a will that had been admitted to probate in a state court 
to establish the right of plaintiff to share in certain legacies that had 
been permitted to lapse, the court considered the jurisdiction of the 
fédéral court to direct the filing of an executor's account and used 
this language ; 

"In vlew of the cases cited, and tlie rules tlius estalilislied, it is évident tliat 
tlie bill in tliis case «oes too far in asldng to liave an accomiting of the estate, 
sucli as can on!.y l>e liad in the probate court having jurisdiction of the niat- 
ter; for it is tlie resuit of the cases that in so far as the probate administra- 
tion of the estate is concerned in tUe payment of debts, and the settlement of 
the accounts by the executor or administrator, the jurisdiction of the probate 
court may not be interfered with." 

There being nothing in this bill before the court except matters 
of accounting, which the orphans' court of Blair county has at présent 
within its grasp, this court has no jurisdiction to entertain the bill. 
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SULLIVAN V. DAMON et al. 

(District Court, N. D. lowa, W. D. January 28, 1913.) 

No. 195, Equity. 

1. Public Lands (§ 106*) — Contest— Décision of Land Depastment— Con- 

clusiveness. 

Décision of a contest for publie land by tlie Land Department is con- 
clusive on the courts in the absence of any claini of niistake in the De- 
partment's fiiiding of facts, or that sucb findiug was indiiced by fraud of 
tlie suceessful party. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 104, 301. 
302 ; Dec. Dig. § 106.* 

Décisions of Land Department, their concluslveness and effect, see 
notes to Hartman v. Warren, 22 C. C. A. 38 ; Carson City Gold & Silver 
Min. Co. V. North Star Min. Co., 28 C. C. A. 344 : Uinta Tunnel Min. & 
Transp. Co. v. Creede & Cripple Creek Min. & Mill. Co„ 57 C. C. A. 207.] 

2. Public Lands (§ 89*)— Puechase fbom Railroad — Homestead Clauiant 

— CONTEST — AWAED BY LaND DbPARTMEKT. 

Certain land liaving been patented to the state of lowa for the benefit 
of the Sioux City & St. Paul Railroad Company, a part of tiie grant 
was sold by the railroad company before patent in June, 1888, to defeud- 
ant's ancestor. Notwithstanding the land was never patented to the 
railroad company, defendant's ancestor was awarded a patent therefor 
under the Adjustment Act (Act Cong. March 3. 18S7, c. 370, § 4, 24 Stat. 
557 [V. S. Comp. St. 1901, p. 1596]). It hayiiig beeu determined tbat the 
railroad company was not entitled to the land, compiainant !-'oi:ght to 
enter it as a homestead ; but on a contest it was awarded to defeudaut's 
ancestor, who had had actual possession for some seveu years under his 
purchase from the railroad company and had cultivated more than 60 
acres thereof. Held, that the land was not subject to homestead entry. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 270-272; 
Dec. Dig. § 89.*] 

In Equity. Suit by John Sullivan against Annette Damon and oth- 
ers to recover certain land. On final submi.ssion. Bill dismissed. 

Sullivan & Griffin, Henderson & Fribourg, and Alfred Pizey, ail 
of Sioux City, lowa, for compiainant. 

John E. Stryker, of St. Paul, Minn., for défendants. 

REED, District Judge. This suit is by the compiainant to require 
the défendants, as the widow and heirs at law of M. H. Damon, de- 
ceased, to convey to him the légal title to certain land in O'Brien 
county, this state, which it is alleged the défendants hold in trust for 
the compiainant. The land is a part of that patented by the United 
States to the state of lowa under the act of Congress aoproved May 
12, 1864 (Act May 12, 1864, c. 84, 13 Stat. 72), for the benefit of 
the Sioux City & St. Paul Railroad Company, but which was 
never conveyed by the state to that company for the reasons stated 
in the opinion of the Suprême Court of the United States in Sioux 
City & St. Paul Railroad Company v. United States, 159 U. S. 349, 
16 Sup. Ct. 17, 40 L. Ed. 177. The compiainant claims the land un- 
der the homestead laws of the United States, and the défendants 
under a purchase thereof by their ancestor, M. H. Damon, in June, 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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1888, for its then fair value, from the Sioux City & St. Paul Rail- 
road Company, and a patent to him from the United States under the 
act of Congress above mentioned, pursuant to that purchase, and sec- 
tion 4 of chapter 376 of an act approved March 3, 1887 (24 Stat. 557 
[U. S. Comp. St. 1901, p. 1596]), commonly known as the "Adjust- 
ment Act" of Congress^ 

The rights of claimants under the homestead laws of the United 
States to parts of this land as against purchasers thereof from the rail- 
road Company were considérée! by this court in Harvey v. Holles 
(C. C.) 160 Fed. 531, and other cases folio wing that, including the 
case of Lyle v. Pattersoii (C. C.) 160 Fed. 545, and Dockendorf v. 
Bassett (C. C.) 160 Fed. 543. The two cases last named were affirmed 
by the Court of Appeals for this circuit, at 176 Fed. 909, 100 C. C. 
A. 379, and 176 Fed. 917, 100 C. C. A. 387, respectively. ^ 

There was a contest between the complainant and M. H. Damon 
before the Land Department of the United States for the land in ques- 
tion, which was awarded to Damon by the local land office, and its 
décision was affirmed by the Commissioner of the General Land Of- 
fice, and that in turn by the Secretary of the Interior, upon succes- 
sive appeals of the complainant; and a patent was issued to Damon 
for the land pursuant to such décisions February 27, 1901. In the 
hearing before the local land office that tribunal found the facts to 
be as follows: 

"The évidence subniitted on belialf of M. H. Damon sbows that he is a 
résident of the state of Minnesota ; that he formerly resided in Sioux City, 
lowa, and owned land adjoininp; tlie land in controversy; that in 1888, on 
the ISth day of .Tune, lie entered into an agreement with the Sioux City & 
St. Paul Eailroad Company to purchase the S. W. % of N. E. 14 and N. W. 
V4, S. E. %, section 7, tovvnshlp 97, range 42, at the agreed priée of $1,200, 
paying .$80 on the date the contract was entered into, and on July 5, 1889, 
he paid $89.60, and on November 7, 1889, he paid $115.50. Suit being brought 
by the United States against the aforesaid railroad company, Involving the 
title to this land, further paynients were not required by the railroad com- 
))any during the peudeney of this suit. He lias t)een in continuons and un- 
disputed possession of said land from the date of his purchase until the dé- 
cision of Suprême Court of tlie United States, October 21, 1895. After that 
the homestead claimant, Sullivan, * * * ruade sevei'al attempts to take 
possession of the land. Several years before the claimant, Damon, entered 
into the contract to purchase the land, he had bought three 40's of land, the 
title of which came through the Sioux City Railroad Company. He testifles 
that at the tlme he entered into tlie contract involving this case he believefl 
the land was in the sa me condition as that of the three 40's he had bought 
prior thereto. He testifled in his cross-examlnation that he had never heard 
a Word about the title of the land being in question at the time he made the 
contract, and that he did not know that the Governor of the state of lowa 
had refused to certify or patent It to the company. No part of tlie purchase 
money has been refunded, and no suit bas been brought to recover the same. 
Under thèse circuuistauces we are of the opinion that when the purchasing 
chiimant, Damon, bonght the land, he had no actual knowledge and did not 
know that the title to the land was in dispute, and that he bought It believing 
tlie railroad company had good right to sell. His application is therefore 
approved, and, shonld this décision heoome final, he will be permitted to enter 
tlie land as provided in the fourtli section of the act of Mardi 3, 1887." 

[1] It it not claimed that there was any mistake in thèse findings 
of facts, or that such findings were induced by any fraud of Damon. 
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They are therefore, under familiar rules, conclusive upon the court. 
It is the contention of complainant that the Land Department erred 
as matter of law in awarding the land to Damon; and he cites and 
relies mainly upon Ard v. Brandon, 156 U. S. 537, 15 Sup. Ct. 406, 
39 L. Ed. 524. But in that case Ard settled upon the land in June, 
1866, for the purpose of acquiring it as a homestead. It was then 
unoccupied, and open to entry as a homestead. This was some seven 
years before it was selected by the railway company as inuring to it 
under the act of Congress under which the right to the land was 
claimed by Brandon, and before it was withdrawn from market by the 
Land Department. Ard was qualified to enter it as a homestead, and 
did everything that was required of him by the homestead law to 
enter it as a homestead, but was prevented from so doing by the 
wrongful act of the local land office, and he remained in possession of 
the land, claiming it as his homestead, until the time of the trial. The 
map of definite location of the road was not filed, and the land was 
not withdrawn by the Land Department from entry and settlement. 
until April, 1867, nearly a year after Ard had entered upon it for 
the purpose of acquiring it as a homestead. The case was again be- 
fore the Suprême Court in Brandon v. Ard, 211 U. S. 11, 29 Sup. Ct. 
1, 53 L. Ed. 68, where it appears that the land was within the indem- 
nity limits of the grant to the railroad company, but had not been 
selected by the company in lieu of land within the place limits unti! 
nearly seven years after Ard had settled upon the land and attempted 
to enter it as a homestead. The case is clearly distinguishable upon 
its facts "from, and is not controlling of, this case. 

[2] In the présent case the complainant made an unsuccessful at- 
tempt to settle upon the land in question in October, 1895, a few days 
after the décision of the Suprême Court in the case of Sioux City & 
St. Paul Railroad Company v. United States, 159 U. S. 349, 16 Sup. 
Ct. 17, 40 L. Ed. 177. But at that time Damon had been in the ac- 
tual possession of the land for some seven years, had broken up more 
than 60 acres of it, and had cultivated it either in person or by tenant 
during ail of those years, claiming it under his contract of purchase 
with the railroad company. The case upon its facts is controlled bv 
Harvey v. Holles and other cases above cited. See, also, Campbell 
V. Weyerhaeuser, 161 Fed. 332, 88 C. C. A. 412; Id., 219 U. S. 424. 
31 Sup. Ct. 321, 55 L. Ed. 279. 

The conclusion, therefore, is that the bill should be dismissed at 
complainant's costs ; and a decree may be prepared accordingly. 



288 202 FEDERAL UEPOUTEB 

BOARD OF TRADB OF CITY OF CHICAGO t. TUCICER et aL 

(District Court, W. D. New York. Jaiiuary 13, 1913.) 

No. 201. 

1. WlTNESSES (§ 400*)— ADVEBSî: WITNESS — TeSTIMOSY — CONCLUSIVENESS. 

Coinplainant was not conchided by the testimony drawn from defend- 
ant's employés, thongh subpœnaed by liiuiself, but was entitled to coutra- 
dict their testimony. 

[Kd. Note.— For other cases, see Wltnesses, Cent. Dig. §§ 1268, 1209; 
Dec. Dig. § 400.*J 

2. Equitt (§ 354%*) — Books and Papebs — Production. 

In a eoutempt proceeding for breach of an iujunction restraining de- 
fendants' use of complainaut's stock quotations, the production of books 
and records of another exchange on which défendants claimed they were 
doing business should not be required nierely to pry into the business 
affairs of sucli excliange or Into, tlie dealings of respondeuts witlj tlieir 
customers, if no relevant testimony is to be produced with référence 
tbereto. 

[ICd. Note. — For other cases, see Equity, Dec. Dig. § 354%.*] 

3. Equity (§ 340*) — Taking Testimoxy— Limitation. 

It will not lie assumed, in proeeedings to liniit thé taking of testimony 
in support of contenipt proeeedings for violation of an injunetiou, that 
complaluimt's counsel is acting in bad faitli and will urge the giving of 
extraneous testimony, or eudeavor to conipel a disclosure of coufidential 
relations lietween respondeuts and their customers, or unnecessarily 
inquire into tlie alïairs of a rival exchange with which défendants hâve 
becn doing business. 

[Ed. Note. — l'or other cases, see Equity, Cent. Dig. §§ 731,' 732; Dec. 
Dig. § 349.*] 

4. Equity (§ .349*) — Violation or Injunction — Contempt Peoceedings — 

Taking op Testimony. 

Where an order for the taking of testimony was entered in contempt 
proeeedings for violation of an In.iunction, providing for examination of 
wltnesses in various districts, relief should be obtaiued agalnst the im- 
proper conduct of such examination by application to the court in the 
Jurisdiction where the esaminatipn is beiug conducted. 

[I5d. Note.— i'or other cases, see Equity, Cent. Dig. §§ 731, 732; Dec. 
Dig. § 349.*] 

C. EQiriTY (§ 349*) — Examination of Witnesses — Ordbe. 

Where, lu contempt proeeedings for violation of an injunction against 
détendants' use of complainant's stock quotations, it api)eared that de- 
fendants' transactions subséquent to the injunction had been niade on the 
Pittsburg Stock Exchange, and tirât complainaut's activities were not 
limited to Buffalo and Chicago, complalnant was entitled to take testi- 
mony in Pittsburg under an ordér entered by the fédéral court of the 
western district of New York appointlng a spécial examiner to take tes- 
timony "wlthin and wlthout thls district." 

[FA. Note. — For other cases, see Equity, Cent. Dig. §§ 731, 732; Dec. 
Dig. S 349.*] 

In Equity. Suit by the Board of Trade of the City of Chicago 
again,st Henry C. Tucker and another. On order to show cause why 
an order for the taking of testimony before a spécial examiner should 
not be modified. Granted in part. 

•For other cases see same topic & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Henry S- Robbjns, of Chicago, 111., for complainant. 
James O. Moore, Eugène Warne;ri and George Clinton, ail of Buffa- 
lo, N. Y., for respondents. : 

HAZEL, District Judge. An order to show cause to modify the or- 
deir of April 2, 1912, appointîng a spécial examiner to take testimony 
within or without this district, to limit the taking of testimony to the ■ 
cities of Chicago and Buffalo, was grânted on the ground of the re- 
spondents' claim that they will be irreparably injured by a continua- 
tion of such examination at Pittsburgh, if the complainant i s permitted 
to cqmpel a disclosure of confidential relations existing betwéen re- 
spondents and their customers, especially as mjmy members of the 
complainant corporation are respondents' competitors in business, who 
will profit by the frivolous and prying examination of witnesses in 
that city. 

It has been necessary for me to read the record of the examination 
and the proceedings to punish certain witnesses for contempt of court 
in failing to prôducé books, papers, and documents described in the 
subpœna duces tecum, had before Judge Orr at Pittsburgh. The tes- 
timony already taken indicates that the respondents daily receive from 
their customers a large number of orders for the purchase of shares 
of stock, necessitating the making of so-called trades, which several 
witnesses hâve testified are telegraphically communicated to the Con- 
solidated Stock and Produce Exchange at Pittsburgfh. If such trades 
are actually executed at Pittsburgh the respondents probably hâve not 
disobeyed the injunction of this court, for in such case the quotations 
or prices of salés, it might be presumed, would be the priées fixed on 
the floor of the Consolidated Stock and Produce Exchange of Pitts- 
burgh. But the complainant urges that such trades are not so exe- 
cuted, and that there is in fact no stock exchange in Pittsburgh con- 
ducted in good faith, at which such trades can be executed or com- 
pleted. It appears that respondents hâve telegraph wires running 
from Pittsburgh into their offices at Buffalo, N. Y., and hâve business 
relations relative to sales of stock with the Consolidated Stock and 
Produce Exchange. 

[ 1 ] The testimony to the effect that the trades were consummated 
on said Exchange was drawn out by complainant on the examination 
of witnesses subpœnaed by it; but, as such witnesses were in the em- 
ploy of the respondents as clerks and operators, the complainant is not 
precluded from contradicting sûch testimony, and from showing that 
the trades are merely wired to Pittsburgh on the prêteuse of their ex- 
écution there, when in fact they are executed in Buffalo on complain- 
ant's quotations. 

[2] Of course, the production of books and records of the Pitts- 
burgh Exchange should not be required, if no relevant testimony is to 
be introduced, or if the purpose is merely to pry into the business af- 
fairs of another exchange, or into the dealings of respondents with 
their customers. , But the relevancy or materiality of testimony does 
not always appear in the beginning, and it is often necessary to await 
the development of the case before its importance can be determined. 
202 P.— 19 
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[3] It will not be assumed, in view of tlie fact that there are trade 
dealings between respondents and the Pittsburgh Exchange, that coun- 
sel for complainant is acting in bad faith and will necessarily urge the 
giving of extraneous testimony, or endeavor to compel a disclosure of 
confidential relations with customers, or unnecessarily inquire into the 
affairs of the Consolidated Stock and Produce Exchange of Pitts- 
burgh. The case at bar, a proceeding to punish the respondents for 
contempt of court, is one of peculiar importance, and it is not unlikely 
that some improper testimony will find its way into the record; but 
that fact would not justify curtailing the complainant's right to con- 
tinue the examination of witnesses who, as it is believed, are in a 
position to prove complainant's cause for grievance. There is nothing 
shown to indicate that the examination of the witnesses at Pittsburgh 
is conducted frivolously or with the improper motives asserted by re- 
spondents. 

[4] If the examination be unfairly conducted, or if it should appear 
that the sole purpose thereof is to inquire into the personal afïairs of 
the witnesses or of the Exchange, or if complainant does not confine 
itself to the issue, then relief should be sought in the jurisdiction where 
the examination is conducted. 

[5] From my considération of what bas occurred at Pittsburgh, it 
does not seem to me that such examination is oppressive, unfair, or 
improperly conducted. While at the outstart it was supposed that ex- 
aminations at Buffalo and Chicago would suffice, still, in view of the 
disclosures relating to the exécution of the trades at Pittsburgh, the 
complainant was not without right, under the broad order appointing 
the examiner, to pursue the inquiry at that place and prove the ac- 
tual facts. No sufficient reasons are assigned for modifying the order 
heretofore made appointing the spécial examiner except that I think no 
testimony should be taken at any other places than at Chicago, Buffalo, 
and Pittsburgh without further order of the court. 

So ordered. 



Ex parte DTJNAKIN. 

(District Court, E. D. Kentucky. January 7, 1913.) 

No. 2,140. 

1. Habeas Corpus (| 16*) — Bnlistino dp Minoes. 

A minor, wlio enlisted In tlie army wltliout the consent of Us parent 
or guardian, and thereafter deserted, was not entitled to discharge from 
arrest for such offense on habeas corpus issued on ïàs own behalf. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 16; Dec. 
Dig. § 16.»] 

2. Habeas Coepus (§ 16*)-^Enusxment oï Minoes — Militaet Oïtense— 

DESEBTION DiSCHABGE ON HABEAS CoEPUS — APPLICATION BY PARENT. 

Where a mlnor enlisted without the consent of his parent or guardian, 
and thereafter deserted, he was a de jure soldler, subject to mllltary 

•For other cases see sam* topic à i ndmeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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jurisdietion, and Ms parent was therefore not entltled to his release from 
custody on babeas corpus prier to the expiation ot his military offense. 
[Ed. Note. — For other cases, see Habeas Corpus, Cent. DIg. § 16; Dec. 
Dig. § 16.»] .. 

3. Army and Navt (§ 19*) — Enlistment or Minors — Consent of Parent. 

Where a minor enlisted witliout the consent of lils parent or guardlan, 
and his motlier, wlio was liis surviving parent, on learning of his enlist- 
ment sliortly tliereafter, did nothing to repudiate the same or to secure 
his release, and testifled tliat she wouïd hâve beeii recouciled to it, had 
he remained in the army and not deserted, but that after his désertion 
she wanted to keep him ont of the army, her acts constituted an implied 
consent to his enlistment. 

[Ed. Note. — For otlier cases, see Army and Navy, Cent. Dig. §§ 45-50; 
Dec. Dig. § 19.*] 

Habeas corpus by Charles A. Dunakin and Eliza H. Dunakin, his 
mother, to obtain a release of Charles A. Dunakin from the custody 
of civil officers on the charge of désertion from the United States 
army. Denied. 

J. A. Edge, of Lexington, Ky., for petitioner. 

Edwin P. Morrow, U. S. Atty., of Somerset, Ky., opposed. 

COCHRAN, District Judge. This cause is before me on writ of 
habeas corpus sued out by Charles A. Dunakin and Eliza H. Dunakin, 
his mother, by vvhich they seek the release of the former from the cus- 
tody of J. J. Regan, chief of police of the city of Lexington. The pe- 
titioner, Charles A. Dunakin, enlisted in the United States army on the 
24th day of April, 1912, and deserted September 21, 1912. Thereupon 
a reward of $50 was offered for his arrest and delivery to the military 
authorities at the nearest military post. To obtain this reward he was 
arrested by Regan, and is held by him for the purpose of so deliver- 
ing him. The ground upon which his release is sought is that he was 
a minor at the time of his enlistment, and enlisted without the consent 
of his mother, the petitioner Eliza H. Dunakin. 

It is conceded that such was the case. He was born April 4, 1892. 
His mother was his then only living parent, and he had no guardian. 
He made oath that he was 21 years of âge, and thereafter he was 
transported to his station, furnished with uniform and equipment, and 
received pay as a soldier. The statutory provisions relevant to the 
inquiry whether the petitioners are entitled to his release are sections 
1116, 1117, 1118, and 1342, art. 3, U. S. Rev. Statutes (U. S. Comp. St. 
1901, pp. 813, 814, 944). 

[1] It is certain that the minor himself is not entitled to his release. 
It was held otherwise in the case of United States v. Hanchett (C. C.) 
18 Fed. 26, and the presupposition of Mr. Justice Story's opinion in 
the case of United States v. Bainbridge, Fed. Cas. No. 14,497, is to 
the same effect. But the following cases are against his right thereto, 
to wit: In re Wall (C. C.) 8 Fed. 85 ; In re Davison (C. C.) 21 Fed. 
618; In re Hearn (D. C.) 32 Fed. 141 ; In re Spencer (D. C.) 40 Fed. 
149; Solomon v. Davenport, 87 Fed. 318, 30 C. C. A. 664; Morrissey 
V. Perry, 137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644. The last of 

•For other cases see same topic & § npmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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thèse cases, beîng a décision of the Suprême Court of the United 
States, is conclusive of the matter. In the case of United States v. 
Gibbon (D. C.) 24 Fed. 135, it was held that a mii^pr is nol entitled 
to a release, even though held only under his enlistment. 

Then how is it as to the mother? Were her son held only under 
his enlistment, she would be entitled to his release. Com. v. Downes, 
24 Pick. (Mass.) 227 ; In re McDonald, Fed. Cas. No. 8,752 ; In re 
Perrone (D. C.) 84 Fed. 150. And the foUowing cases may be cited 
in support of the position that she is entitled to his release, even 
though he is held, net under his enlistment, but for the military of- 
fense of désertion: Seavey v. Seymour, Fed. Cas. No. 12,596; Mc- 
Nulty's Case, Fed. Cas. No. 8,917 ; In re Baker (C. C.) 23 Fed. 30 ; 
In re Chapman (C. C.) 37 Fed. 327, 2 L. R. A. 332 ; In re Carver 
(C. C.) 103 Fed. 624; Ex parte Reaves (C. C.) 121 Fed. 848; Ex 
parte Lisk (D. C.) 145 Fed. 860; Ex parte Bakley (D. C.) 148 Fed. 
56; Diliingham v. Bakley, 152 Fed. 1022, 82 C. C. A. 659. 

[2] But the overwhelming weight of authority is against her right. 
In the following cases it has been held that the parent or guardian of 
a minor 16 years of âge or over, who has enlisted without consent, 
is not entitled to his custody when held for a military offense, and 
not simply under his enlistment: In re Coseiiow (C. C.) 37 Fed. 668; 
In re Kaufman (C. C.) 41 Fed. 876; In re Dowd (D. C.) ^0 Fed. 
718; In re Miller, 114 Fed. 838, 52 C. C. A. 472; United States v. 
Reaves, 126 Fed. 127, 60 C. C. A. 675; In re Lessard (C. C.) 134 
Fed. 305 ; In re Carver (C. C.) 142 Fed. 623 ; In re Scott. 144 Fed. 
79, 75 C. C. A. 237; Moore v. United States, 159 Fed. 701, 86 C. 
C. A. 569; Ex parte Lewkowitz (C. C.) 163 Fed. 646; Diliingham 
V. Booker, 163 Fed. 696, 90 C. C. A. 280, 18 L. R. A. (N. S.) 956, 
16 Ann. Cas. 127; Ex parte Rock (C. C.) 171 Fed. 240; Ex parte 
Hubbard (C. C.) 182 Fed. 76. Amongst thèse cases are décisions by 
the Circuit Courts of Appeal for the Fourth, Fifth, and Ninth Cir- 
cuits. The case of Diliingham v. Bakley, cited in favor of the right, 
was also a décision of the Fourth Circuit Court of Appeals. The 
opinion therein merely adopted the opinion of Judge Waddill in Ex 
parte Bakley. It was not referred to in the later case of Diliingham 
V. Booker, and must be accepted as having been overthrown thereby. 

No appellate court, therefore, can now be cited in support of the 
right asserted hère. And it seems to me on principle she is not en- 
titled to the custody of her son. In the case of Morrissey v. Perry, 
supra, Mr. Justice Brewer, in referring to the minor who sought his 
release in that case, said: 

"He was not only de facto, but de jure, a soldier — amenable to military 
.iuvisdictlon." 

Such was the status of the minor hère when he deserted. He was 
de jure a soldier, and hence could commit the military offense of 
désertion. Whilst, then, the mother was entitled to his custody as 
against the United States under his enlistment, she is not entitled to 
it as against his being held for such offense; for the parent has no 
right to his child's custody as against his being punished for such 
offenses as he may commit. After her son has been tried for the 
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alleged offense and been released, she can then assert her right to 
his custody if he is then a minor. 

[3] But there is a spécial reason in this case for denying her péti- 
tion. She learned of her son's enlistment a short time afterwards, 
and acquiesced in it. On the trial of the writ she testified as follows : 

"After he left, lie wrote back to ine and said that he had eiilisted in the 
ariny, and I thou.^'ht I would reconcile mywelf to it, as he was so far ont West. 
I had no means to do anything, but I thoiieht I could get along. I had never 
given it a thonght. Ilis t'ather was a soldier in the Fédéral army, and had 
served his time in the Fédéral arniy, and my father had been in .Tohn Mor- 
gan's Confeilerate eavalry, and I made up my mind that I would just leave 
him alone; but wheu he came back to Lexlngton, and was ont of the army, 
I wanted to kee]) hlm ont." 

And again, in answer to a question as to whether she would hâve 
made any effort to obtain his release, had he never left the army, 
she testified as follows : 

"AVhy I wonid hâve allowed hinj to reinain in the army, and would hâve 
been reconciled and felt proud of hiui, because he would hâve been following 
ilis father's footsteps." 

The pétition for release is denied, and orders will be entered ac- 
cordingly. 



ATTLEBORO MFG. CO. v. FliANKFORT MATMXR. ACCIDI^NT & PI.ATK 

GLASS INS. CO. 

(District Court, ». Massachusetts. January 29, 1913.) 

Xo. 211 (C. C. No. S63). 

Removal of Causes (§ 45*) — Actions Removable — Action Against Alien. 
Under Renio\-al Act March ?>. 1875, c. 137, 18 8tat. 4T0, as aniended in 
18S7 (Act March 3, 18S7. c. 373. 24 Stat. 5.52) and corrected in 1888 (Act 
Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. ,509|), authoriz- 
Ing the removal of suits involving a controversy between citizens of a 
State and foreign states, citizens, or subjects, an action brought in the 
courts of one state by a corporation of another state against an alien 
corporation is removable: the alien's right not being liniited, by the 
provision that no civil suit shall be brought before either a Circuit or 
District Court of the United States against any person by any original 
process or j)roceedings in any other district than that whereof he is an 
inhabitant, to cases where the suit is brought against an alien in the 
district of plaintiff's résidence. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 89 ; 
Dec. Dig. § 45.*] 

At L,aw. Action by the Attleboro Manufacturing Company against 
the Frankfort Marine, Accident & Plate Glass Insurance Company. 
On motion to remand the cause to the state court. Denied. 

Whipple, Sears & Ogden, of Boston, Mass., for plaintiflf. 
Choate, Hall & Stewart, of Boston, Mass., for défendant. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BROWN, District Judge. Plaintiff moves to reinand to the su- 
perior court for the county of Bristol in the commonwealth of Massa- 
chusetts— 

"for the reason that tliis court lias no jurisdlction of tlie suit, siuce the jurls- 
dietion Is founded only on the fact that the action is betvveen a corporation 
organized under the laws of the state of Rhode Island and an allen corpora- 
tion." 

The plaintiff is a corporation under the laws of the state of Rhode 
Island, and is engaged in business in Attleboro, Mass. The défendant 
is a corporation organized under the laws of the empire of Germany, 
and is engaged in the business of Insurance in Massachusetts. 

The action at law, described in the writ as an action of tort, was 
begun by writ dated May 13, 1911, and was entered in the state court 
June 5, 1911. The pétition for removal was iiled June 13, 1911, and 
the order for removal is dated June 14, 1911. Ail this was prior to 
the taking efïect of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1087 [U. S. Comp. St. Supp. 1911, p. 128]), January 1, 1912. 

The plaintiff contends that the case is governed by the Removal 
Act dated March 3, 1875 (Act March 3, 1875, c. 137, 18 Stat. 470), as 
amended in 1887 (Act March 3, 1887, c. 373, 24 Stat. 552) and 1888 
(Act Aug. 13, 1888, c. 866, 25 Stat. 433). See U. S. Compiled Stat- 
utes, p. 507 et seq. Under section 1 of that act the Circuit Court has 
jurisdlction of — 

"a controverKv betAveen citizens of a state and foreigu states, cltizens or 
subjects." 

It is also provided that no civil suit shall be brought before either 
a Circuit or District Court — 

"against any person by any original process or proceeding in any other dis- 
trict than that whereof he is an inliabitant." 

In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211, and 
Barrow S. S. Co. v. Kane, 170 U. S. lOO, 18 Sup. Ct. 526, 42 L. Ed. 
964, hold that the provisions of the act as to the district in which suits 
must be brought hâve no application to a suit against an alien or alien 
corporation, but that such a person or corporation may be sued by a 
citizen in any district in which valid service may be made. 

The plaintiff seeks such a construction of the act as restricts au 
alien defendant's right of removal to cases in which the suit against 
the alien is brought in the district of the plaintiff's résidence. Plain- 
tiff cites from Cochran v. Montgomery, 199 U. S. 260, 273, 26 Sup. 
Ct. 58, 63 (50 E. Ed. 182, 4 Ann. Cas. 451), the following: 

"The main purpose of the act of 1887, as has been repeatedly said, is to 
restrict the jurisdlction, and this was largely accomplished in the matter of 
removals by withholding the rlght from plaintlfl's and only according it to 
défendants when sued in the plaintiff's district." 

It is argued that it is not the policy of the law to give to aliens 
privilèges not granted to citizens, and that if the défendant in the 
présent suit, instead of being an alien, had been a citizen of one of the 
United States, he would not hâve had the privilège, against the plain- 
tiff's objection, or having his case tried in the fédéral court. 
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The inability of a citizen to remove in such a case is due, however, to 
provisions of the Removal Act that relate specifàcally to actions be- 
tween citizens of différent states, meaning thereby citizens of différent 
States of the Union. 

Section 1 provides that such actions shall be brought only in the 
district of the résidence of either the plaintifï or the défendant. Sec- 
tion 2 of the act provides for removal — 

•'by the défendant or défendants tlierein being nonresidents of the state." 

It follows, of course, that the words "being nonresidents" preclude 
a citizen défendant from removing when sued in the courts of his 
own state. 

It by no means follows, however, that the sole purpose of the re- 
moval acts, so far as they relate to aliens, was to enable a défendant 
to avoid the trial of a case in the state court of the plaintiff's rési- 
dence. 

By article 3, § 2, of the Constitution of the United States, the ju- 
dicial power was extended to controversies between a state or the 
citizens thereof, and foreign states, citizens, or subjects. The stat- 
utes in pursuance of this provision which grant to aliens the right to 
a fédéral tribunal bave not expressly limited this right to the single 
case where the alien is sued in the state of the plaintiff's résidence. 
To impose such a limitation by construction would be to go beyond 
the clear terms of the Removal Act, and to eut down the right of re- 
moval given to an alien through a référence to provisions which are 
expressly confined to an action between citizens of différent states of 
the Union. 

The suggestion that an alien should bave no greater right than a 
citizen is not of sufficient force to justify the limitation of the right 
of the alien défendant. 

The plaintiff cites no case which supports its contention, though it 
cites many cases from which it seeks to deduce the principle that the 
only purpose of the act is to enable a défendant to escape from the 
state courts of the plaintiff's résidence. 

The reason for affording an alien a right to a fédéral tribunal may 
be much broader than this, as indicated by the constitutional provi- 
sion to which référence has been made. 

The argument that a décision in favor of this défendant would 
practically reinstate Revised Statutes, § 629, subsec. 1 (U. S. Comp. 
St. 1901, p. 508), which, as stated in O'Conor v. Texas, 202 U. S. 
501, 26 Sup. Ct. 726, 50 L. Ed. 1120, has been repealed, seems of little 
force. On the contrary, the fact that for a very long period of time 
the right of removal which the alien défendant now asserts was clear 
and undiîputed supports a natural construction of the statute which 
préserves that right unimpaired, rather than a construction which, 
without express warrant in the terms of the act, cuts down a long 
recognized right. 

There seems to be nothing unreasonable in giving the act a con- 
struction favorable to the défendant, and this construction is directly 
supported by the décision of the Circuit Court of Appeals for the 



296 202 FKDEllAL KEPOUTER 

Ninth Circuit in Wind River Lumber Co. v. Frankfort M., A. & P. G. 
Co., 196 Fed. 340. This case is directly in point and seems a satis- 
factory and sufficient authority. 
The motion to remand is denied 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 
(and ttiree otlier causes). 

(District Court, S. D. New York. December 27, 1912.) 

Equity 2—0, 2—33, 2—149, 3—37. 

1. Equity (§ 401*)— Ebferencp; to Marter — -Issues AuisiNa on Pleadings. 

Issues arislug ou i)Ieadinf:s should be dis)iosed of by tlie court iii the 
flrst lustîUM'e, esyecially wtiere a référence would necossarily resuit in 
great delay. 

[Ed. Note. — For otlier cases, see Equity, Ceut. Dig. §§ 8G0-S73; Dec. 
Dig. § 401.*] 

2. Corporations (§ 505*) — Time for Filing Claims. 

Where the court bas flxed tbe time t'or iiliug claiuis agaiiist an insol- 
veut corporatiou or its receivers, the question of allowiug claiuis to be 
filed out of time should be dealt with separutely in respect to each clalui. 

I [Ed. Note. — For other cases, see Corporations, Ceut. Dig. §§ 2281, 2282; 

; Dec. Dig. § 505.*] ' 

I In Equity. Suit by the Pennsylvania Steel Company and another 

! against the New York City Railway Company and another, with three 

I other causes. On motion to consolidate and refer to spécial master. 

Overruled. 

See. also, 201 Fed. 418. 

Matthew C. Fleming, of New York City, for City receiver. 
Arthur H. Masten and Wm. M. Chadbourne, of New York City, for 
Metropolitan receiver. 
James Byrne, of New York City, for Pennsylvania Steel Co. 
Brainard Toiles, of New York City, for Guaranty Trust Co. 
Bronson Winthrop, of New York Ciiy, for Farmers' L,oan & T. Co. 
Richard R. Rogers, of New York City, for N. Y. Railways Co. 
Benj. S. Catchings, of New York City, for Tort Creditors. 

LACOMBE, Circuit Judge. [1] It will no doubt be advantageous 
for many reasons to consolidate thèse four suits, but Fthink that had 
best be postponed until the undecided issues in each suit are disposed 
of. Thèse it is understood arise mainly, if net altogether, upon the 
deniurrers and answers to the varions cross-bills. The suggestion 
that thèse be sent to the spécial master is distinctly disapproved. With 
the large number of proceedings now pending before him, such a 
course would necessarily resuit in great delay, which it is most im- 
}X)rtant to avoid. Ail issues arising upon the ])leadings should be 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tried in the first instance by the court, and a spécial session may be 
arranged for — at which thèse issues may be taken up. They seem to 
be f ully set f orth in the pétition, and are as follows : 

(1) ïn equity suit 2 — 9 issues raised by demurrer and answers to 
cross-bill filed July 30, 1908, by contract creditors committee. 

(2) In the same suit issues raised by answers to a cross-bill of the 
tort creditors committee filed September 23, 1908. 

(3) In equity suit 2 — 33 issues arising upon demurrer and answers 
to a cross-bill filed by the contract creditors committee on July 30, 
1908. 

(4) In equity suit 2 — 149 issues arising upon answers to a cross-bill 
of the tort creditors committee filed September 23, 1908. 

(5) In the same suit issues arising upon answers to an amended 
cross-bill of the Pennsylvania Steel Company filed March 9, 1909. 

(6) In the same suit issues arising upon answers to a cross-bill of 
the contract creditors committee filed June 29, 1908. 

(7) In the same suit issues arising upon answers to a cross-bill filed 
by the Morton Trust Company March 13, 1909. 

(8) In the same suit, some of the issues arising upon the amended 
and supplemental bill as between complainant and certain défendants 
hâve not been tried. 

(9) In equity suit 3 — 37 issues arising upon answers to a cross-bill 
filed by Guaranty Trust Company on August 18, 1908. 

(10) In the same suit issues arising upon answers to a cross-bill 
filed by the tort creditors committee on September 23, 1908. 

(11) In the same suit issues arising upon demurrer and answers to 
a cross-bill filed by the contract creditors committee on December 17, 
1908, and joined in by the Pennsvlvania Steel Company on Januarv 
16, 1909. 

This enumeration may not prove as formidable as it looks. The 
Pennsylvania Steel Company, the contract creditors committee, and 
the tort creditors committee hâve begun, or are about to begin, pro- 
ceedings to secure, if possible, a finding that they are entitled to préf- 
érence in payment out of some particular fund or funds in the pos- 
session of the receiver of New York City Railway. If they should 
prevail in thèse proceedings, they hâve no further interest in the cross- 
bills referred to in items 1, 2, 3, 4, 5, 6, 10, and 11. In that event 
thèse items may be disposed of by withdrawal or dismissal of the 
cross-bills, or otherwise without trying the issues presented thereby. 
There is no apparent reason why thèse proceedings should not be 
progressed to a final disposition promptly. Therefore the trial of the 
issues enumerated in thèse items may be postponed until those arising 
in items 7, 8, and 9 are tried and disposed of . It is thought that mucli 
of the testimony pertinent to thèse three items has already been taken. 
Counsel know better than the court does what time will be required 
for taking additional testimony and hearing arguments. If they will 
advise the court how long a session will be required from 10:30 to 
4:30 each day, the court will fix some time convenient to ail, when it 
will sit until the issues in thèse three items are heard and submitted. 
After they are disposed of, we can détermine what is the next step to 
take in order to hasten final disposition. The proposition to consoli- 
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date will be held in abeyance until ail thèse pending separate issues 
are disposed of. 

[2] It is also asked that ail bills or cross-bills filed in any one of 
the above-mentioned four suits be taken as claims filed as of the date 
when such bills or cross-bills were filed. The court is averse to dis- 
posing of thèse questions as to filing claims en bloc. Each claim is 
separate and individual, and the question whether équitable considéra- 
tions should induce the court to allow any particular claim to be filed 
as of some différent date from that on which other claims hâve been 
allowed to be filed should be separately presented. 

Ail other matters presented in this pétition and not now disposed of 
may be brought up, without further papers on notice, as soon as we 
bave disposed of the untried issues. 



In re NIAGARA LEAD & BATTKIIY CO. 

(District Court, W. D. New Yorlî. Jauuary 13, 1913.) 

Baîmkrtjptcy (§ 189*) — Lie^s — Chattel Mobtqaoe — Afteb-Acquired Pbop- 

EETY. 

Wliere a mortguge securlng a boud issue by a corporation purported 
to cover after-aequired property, but it appeared that the proceeds of 
tlie bonds were iiitermlugled with otUer funds realized by the banlîrupt 
from sales of inanufactured articles, and that after-acqulred property, 
cousisting of machinery, tools, and office flttinss, was purchased with such 
money, such after-acquired property was not subjeet to the mortgage lieu 
as agaiust the corporation's gênerai credltors iu bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 280-289, 
291-29.5; Dec. Dig. § 189.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Niagara Lead & Battery Company. On review of a referee's déci- 
sion awarding certain after-acquired property to the mortgagee. Re- 
versed, and décision rendered in favor of trustée. 

Gibbons & Pottle, of Bufifalo, N. Y., for trustée. 
Bushnell, Dolson & Kent and Rebadow & Ladd, ail of Buffalo, N. 
Y., for bondholders. 

HAZEL, District Judge. The question for détermination is wheth- 
er certain after-acquired personal property used in the business of 
the défendant, and consisting of machinery, tools, and office fittings, 
passes under an after-acquired property clause in the mortgage to 
secure the payment of a bond issue, so that such property can be held 
by the mortgagee as against the trustée in bankruptcy, who represents 
the gênerai creditors. The évidence shows that the proceeds of the 
sale of the bonds were intermingled with other funds — funds realized 
from sales by the bankrupt of manufactured articles — and that the 
after-acquired property was bought with such money. The référée 
followed the décision of this court in Re Médina Quarry Co. (D. C.) 24 
Am. Bankr. Rep. 769, 179 Fed. 929, wherein it was substantially held 

•For other tases see same topic & i kumeer in Dec, & Am. Digs, 1907 to date, & Rep'r Indexes 
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that a mortgage, reciting that the money raised by it was to purchase 
quarries, machinery, and equipment, covered certain after-acquired 
real and personal property, as f rom the language contained in the mort- 
gage it appeared that the creditors had notice of the scope of the 
Hen when their deahngs with the mortgagor began. The facts of this 
case, however, do not show that the funds raised on the sale of the 
bonds were expressly reserved to buy the articles specified in Schedule 
B of the schedule of assets. The adjudications cited in the opinion 
of the court in the Médina Quarry Company Case included the case 
of Zartman v. First National Bank, 189 N. Y. 267, 82 N. E. 127, 12 
L,. R. A. (N. S.) 1083, and from this and other cases the court deduced 
that a distinction existed between machinery, tools, and appliances 
which were acquired subséquent to the exécution of the mortgage, and 
were bought with funds realized on the sale of the bonds, and sup- 
plies, products, and materials to be sold, and not in existence at the 
time of making the mortgage. ' 

In determining the issue in Re Médina Quarry Co., the case of In 
re Dry Dock Co., 16 Am. Bankr. Rep. 325, 144 Fed. 649, 75 C. G. A. 
451, decided by the Circuit Court of Àppeals for this circuit, was over- 
looked, and my attention was not directed thereto by counsel. There 
the property in the possession of the trustée in bankruptcy consisted 
of a house boat constructed, for the greater part, from materials 
bought after the making of the mortgage, which in terms included 
after-acquired property. Such a mortgage, the court said, "has been 
held valid and effective by the fédéral courts (Central Trust Company 
V. Kneeland, 138 U. S. 419 [11 Sup. Ct. 357, 34 L. Ed. 1014]), but 
the case at bar must be disposed of in accordance with the décisions 
of the State courts." And in décisions by the Court of Appealis of 
this State it has been plainly held that generally, as against creditors 
who are unsecured, a mortgage does not operate as a lien upon after- 
acquired property or materials. In the récent case of MacDonnell v. 
Buffalo L. T. & S. D. Co., 193 N. Y. 92, 85 N. E. 801, Judge Werner, 
writing for the Court of Appeals, says : 

"A mortgage may be so drawn as to embrace wlthln Its lien the property 
that may be acquired by the mortgagor subséquent to the exécution of the 
mortgage. • • * But such a mortgage, as to chattels not in esse when 
it is executed, Is merely an executory contract to give a lien, which a court 
of equlty may enforce, as between the parties, when the chattels corne into 
existence, or which the mortgagee may, in some cases, make effective by 
taking actual possession of the after-acqnired property. ♦ * » While such 
a contract is enforceable, as suggested, between the parties thereto, it Is 
hedgèd about by the limitation that it shall not affect the rights of other 
creditors of the mortgagor." 

The attorneys for the bondholders contend that the Zartman and 
MacDonnell Cases are based upon différent principles than the case in 
suit, as in the Zartman Case the property consisted of "shifting stock 
and materials," and in the MacDonnell Case of after-acquired choses 
in action, while in the case at bar the property consisted of machinery, 
tools, and appliances appuftenant to the plant or real estate. In the 
case of Platt v. N. Y. C. & Beach R. R. Co., 9 App. Div. 87, 41 N. 
Y. Supp. 42, the after-acquired property was that of a railway corn- 
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paiiy ; and tlie court held that under the peculiar conditions regxilating 
rights of bondholders as to railroads a niortgagee secured a lien upon 
such after-acquired property superior to subséquent mortgages or judg- 
ments. In United States Mortgage & Trust Co. v. Eastern Iron Co., 
120 App. Div. 679, 105 N. Y. Supp. 291, the mortgage covered and de- 
scribed lands afterwards to be acquired, in which the Iron Company 
already had mining rights ; and the court held that the lien obtained 
under such a mortgage was superior to the title acquired by purchase 
of the same lands on the foreclosure of a mechanic"s lien filed subsé- 
quent to the time that the mortgagor obtained the fee. It is empha- 
sized in that case that at the time of the exécution of the mortgage 
the Iron Company owned everything except the naked fee in the land, 
and that the bonds were issued for the express purpose of buying. the 
real property and conducting mining opérations. The gist of the dé- 
cision differentiating it from other adjudications, such as the Zartman 
Case, was that the property had "'actual or potential" existence at the 
time the mortgage was given, and that therefore it was not void as 
to intervening creditors. R. D. Co. v. Rasey, 142 N. Y. 570, Zl N. 
E. 632, 40 Am. St. Rep. 635. 

It is true that in the Zartman Case the court, in its opinion, speaks 
of shifting stock, meaning thereby the musical instruments and the 
materials therefor furnished by the creditors, while in the case at bar 
the after-acquired property consisted of niachinery and office fitlings 
purchased in part with money raised on the sale of the bonds, yet the 
décisions herein cited do not expressly make a distinction between 
shifting stock and other after-acquired property ; the only distinction 
made being in cases where the bonds were issued to buy property ac- 
tually in existence, and, in the case of a railroad company, where the 
money obtained by the mortgage covered after-acquired property, and 
the creditors had notice of the extent of the lien. 

The question submitted for review must be decided in f avor of the 
trustée. 



In re FRIEDL. 
(District Court, E. D. Wiscon.sln. January 11, 1913.) 

Aliens (I 68*)— Naturalization — Déclaration of Intention — Amendment. 

Where, by error of the clerk in talsing petitloner's déclaration of in- 
tention, it was stated thereiu tliat he was a subjeot of the emperor of 
Gennany and renounced allegiance to that sovereign, wheu in fact he 
had been a résident of Austria-Hungary and was a svibject of the emperor 
of Austria and the king of Hungary, the court, ou hearing the applica- 
tion for citlzeuship, had no jurisdiction to order an ameudment of the 
application uunc pro tune so as to state the truth, but the application 
should be denied without préjudice to its renewal. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dlg. i 68.*] 

Application by Mathias Friedl for naturalization. Denied. 

On the 13th day of July, 1912, the petitloner flled his application to be ad- 
mitted as a citizen, alleging therein his allegiance, his blrth in Eisenberg, 

*For otber cases see same toplc & \ numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Austria-Hungary, Marcti 20, 1866, and the other facts required by law to be 
set forth. Attached to aiid flled with such pétition is a certifled copy of an 
order of the United States District Court for the Western District of Penn- 
sylvania, dated Mardi 25, 1912, eutitled: "In tlie Matter of the Pétition of 
Mathias P'riedl, a Déclarant in Said Court at No. 6,605, for an order correct- 
ing said déclaration," and is as follovvs : 

"Per Curiam. TJpon considération of the pétition of Mathias Friedl, it 
appearing to the court that he made a déclaration of intention to liecome 
a citizen of the United States on the ITtli day of .Tuly, 1908. numbered 6,655, 
as recorded in volume 19, page 255, of déclaration of intention in the United 
States District Court for the Western District of l'ennsylvania, and it further 
appearing that tlie said Mathias Friedl was born in the country of Austria 
an<l owes allegiance to Francis Joseph, emperor of Austria and apostollc king 
of Hungary, instead of being born in Germany and owiug allegiance to the 
emperor of Germany, as set out in said déclaration, and it further appearing 
that the error as to his birtliplace and allegiance as given in said déclaration 
is a clérical error and duo- to a misunderstanding on the part of the clerk 
recording said déclaration : It is hereby ordered, that the clause reading. 
■I was born in Eisenberg, Germany, on the 20th day of March, Anuo Dominl 
1866,' be aniended to read, 'I was born in Eisenberg, Austria-Hungary, on the 
20th day of March, Anno Domini 1866,' and that tho sentence, 'It is my bona 
flde intention to renounce forever ail allegiance and fldelity to any foreign 
prince, potentate, state, or sovereignty, and particularly to William II, em- 
peror of Germany, of which I am now a subject,' be amended to read, 'It is 
my bona fide intention to renounce forever ail allegiance and fldelity to any 
foreign prince, potentate, state, or sovereignty, and particularly to Francis 
Joseph, emperor of Austria and apostolic king of Hungary, of which I am 
now a subject' " 

Merton A. Sturges, Chief Naturalization Examiner, of Chicago, 
111., for the United States. 

GEIGER, District Judge (after stating the facts as above). The 
facts may be summarized thus : The petitioner's original déclaration 
averred his place of birth to hâve been Eisenberg, Germany, and his in- 
tention to forever renounce allegiance particularly to "William II, em- 
peror of Germany, of which I am now a subject." In truth he was 
born at Eisenberg, Austria-Hungary, and was, at the time of his at- 
tempted déclaration, a subject of its sovereign. More than three years 
thereafter, the court receiving such déclaration ordered its amend- 
ment to accord with the truth, reciting in such order that the "error 
as to his birthplace and allegiance as given in said déclaration is a 
clérical error, and due to a misunderstanding on the part of the clerk 
recording said déclaration." 

There is at once suggested the basis of the government's challenge 
of the petitioner's right to citizenship, namely, noncompliance with the 
statute requiring the making and proof of a déclaration of intention 
to become a citizen, and renunciation of allegiance to a particular for- 
eign sovereign, and that the attempted amendment is wholly nuga- 
tory, because beyond the power of the court to grant it. 

The alien's déclaration of intention and its réception by a court, as 
prescribed in the statute, in no sensé constitute a judicial proceeding, 
incident to which there résides in or is reserved control over either the 
déclarant or the déclaration. Nor is the power to receive the déclara- 
tion to be considered as a grant of jurisdiction. It enables the alien 
to take a step imperatively prerequisite to a later spécial judicial pro- 
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ceeding. If the power of substantive amendment exîst, then it must 
f oUow that naturalization can be eflfected in any case without amending 
an insufficient déclaration ; thai is, if the déclaration is insufficient, as 
not complying with the statute, the court, having the power to amend, 
may proceed to naturalize without amendment, and, while its judg- 
ment may be erroneous, it would not be void. It seems to me that 
such view would frustrate the whole act, because it would place the 
power of the court above the terms of the act. In a sensé it may be 
said that, before the applicant can invoke the subséquent jurisdiction 
for an order of naturalization based upon the pétition prescribed by 
the act, he must at his péril hâve complied with the exact terms of 
the section respecting his déclaration of intention, and must also hâve 
seen to it that the précise and true déclaration is received by the court 
and evidenced of record. It is a step embodying, not only the sub- 
stantive éléments specified, but one which, to avail, must be taken at 
or before a particular time. If a déclarant or a petitioner may obtain 
the benefit of the act upon paroi proof of his compliance with its 
terms respecting his déclaration, then the latter become merely advi- 
sory, and the act as it has been construed in practice is really super- 
seded and nullified. 

The hardship resulting to the petitioner cannot be relieved against 
merely because it may appear that the error is clérical, and not his 
own. If the power to amend is to be recognized at ail, its exercise 
may well be invoked in every case where facts are presented disclos- 
ing reasonable excuse or meritorious grounds for the exercise of a 
discrétion. It may be noted, however, that in the présent case the 
applicant can hardly claim to be wholly free f rom fault. As a matter 
of practice, a copy of the déclaration has always been delivered tô the 
déclarant. It appears hère that such copy, and doubtless disclosing 
upon its face the error complained of, was retained by déclarant for 
about three years ; and, if the merits of the amendment could be con- 
sidered, déclarant could not well claim to hâve been diligent. 

I am well satisfied that the power to amend the déclaration does not 
exist, and hence the govêrnment's objections, being based as they are 
upon a defect disclosed in a pétition, are well taken. The views 
above expressed are fully sustained in other districts, notably In re 
Lewkowicz (D. C.) 169 Fed. 927, and In re Lange (D. C.) 197 Fed. 
769, as well as In re Stack (U. S. District Court, Western District 
of Missouri) 200 Fed. 330. 

The application for naturalization is denied, but without préjudice 
to its renewal. 
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Ex parte LYMAN. 

(District Court, W. D. Washington, S. D. January 28, 1913.) 

No. 1,245. 

CoNSPiBACT (§ 28*) — EscAPE — Natube of Offense — "Any Phisonee" — "An- 

OTHER." 

Pen. Gode, § 37 (Act Mareh 4, 1909, c. 321, 35 Stat. 1096 [U. S. Comp. 
St. Supp. 1911, p. 1600]), provides that if two or more persons conspire 
to commit an offense against tlie United States, and one or more of tliem 
do any act to effect the object of tlie consplracy, eacli stiall be fined and 
imprisoned, etc. Section 138 déclares that whenever any marshal, deputy 
marshal, niinisterlal officer, or other person has in his custody any prls- 
oner hy virtue of process Issued under the laws of the L'nited States, 
and such marshal or other officer voluntarlly sufEers such prisoner to 
escape, he shall be fined or imprisoned, etc. Held, that the words "any 
prisonsr," in section 138, were sutBclently broad to Include a prisoner 
conspirlng with hls officiai custodian to permit him to escape, though the 
Word "another" excludes from its nieanlng oneself, and henee an indlct- 
ment charging petltioner wlth conspiring with hls guard and another to 
permit petltioner to escape from custody stated an offense against the 
TJnited States. 

[Ed. Note.— For other cases, see Consplracy, Cent. Dlg. §§ 40, 41; Dec. 
Dig. § 28.* 

Por other définitions, see Words and Phrases, vol. 1, pp. 406, 40T, 412- 
433; vol. 8, pp. 7575-7577.] 

On demurrer to a pétition by John Grant Lyman for a writ of 
habeas corpus. Demurrer .sustained. 

L. E. Kirkpatrick, of ,Seatt]e, Wash., for petitioner. 
B. W. Coiner, U. S. Atty., of Tacoma, Wash., and C. F. Riddell, 
Asst. U. S. Atty., of Seattle, Wash., for respondent. 

CUSHMAN, District Judge. This matter is before the court 
upon the demurrer to the pétition for a writ of habeas corpus. The 
petitioner is imprisoned in the United States penitentiary at McNeil 
Island, upon conviction by the District Court for the Northern Dis- 
trict of California, of conspiracy, under section 37 of the Pénal Code. 

The indictment, upon which he was convicted, charges that, while 
the petitioner was held by the United States marshal for the North- 
ern district of California, under a commitment issued by a United 
States commissioner, charging him with the violation of section 215 
of the Criminal Code, and while he was in the custody of a certain 
guard, appointed by said marshal, he conspired with said guard and 
another to aid, assist, and permit the petitioner to escape from such 
custody. Among the overt acts charged, it is alleged that the guard 
assisted petitioner to get into an automobile, secured for the purpose, 
and permitted him to leave his custody and escape. 

The f ollowing authorities are relied upon by the petitioner : United 
States V. Dietrick (Circuit Court for the District of Nebraska) 126 
Fed. 676; United States v. N. Y. Central & H. R. R. Co. (C. C.) 
146 Fed. 303; Ex parte Coy, 127 U. S. 731, 8 Sup. Ct. 1263, 32 L- 
Ed. 274; Ex parte Nielsen, 131 U. S. 176, 9 Sup. Ct. 672, 33 L. Ed. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 190T to date, & Rep'r Indexes 
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118; Ex parte Lange, 18 Wall. (85 U. S.) 163. 21 h. Ed. 872; Ex 
parte Siebold, 100 U. S. 371, 25 L. Ed. 717; Ash v. State, 81 Ala. 
76, 1 South. 558 ; Wharton, Criminal Law, § 1339 ; Sessions v. 
State, 37 Tex. Cr. R. 62, 38 S. W. 623; Conant v. State, 51 Tex. 
Cr. R. 610, 103 S. W. 897. 

Respondent relies upon the following authorities : In re Eckart, 166 
U. S. 481, 17 Sup. Ct. 638, 41 L. Ed. 1085 : U. S. v. Morse, 218 U. 
S. 493, 505, 506, 31 Sup. Ct. 37, 54 L. Ed. 1123-1128. 

Section 27 of the Pénal Code provides : 

"lï two or more pei'sons conspire either to cominit any offense against tbe 
TJnited States, or to defraud the United States in any manner or for auy 
purpose, and one or moreof sucti parties do any aet to elïect tlie object of 
the conspiraey, each of tlie parties to sucli conspirac.v shall be fined not more 
than ten thousand dollars, or iuiprisoned not more thau two years, or both." 

Section 138 of the Pénal Code provides : 

"Wheneverany marshal, deputy marshal, ministerial ofBcer, or other per- 
son bas in his oistody any prisoner by virtue of process issued under tbe 
laws of the United States, by any court, judge, or comniissiouer, and such 
marshal, deputy marshal, ministerial officer, or other person voluntarily snf- 
fers such prisoner to escape, he shall be flned not more than two thousand 
dollars, or iuiprisoned not more than two years, or both." 

It is contended by petitioner that there is no fédéral statute punisli- 
ing a prisoner for escaping, and that, as the petitioner was the es- 
caping prisoner, he was incapable of conspiring with the officer to 
permit his escape. The cases cited do not support the contention. 
Cases of bribery, dueling, adultery, and bigamy are not analogous. 

The reasoning that supports certain of those décisions does not 
apply to the case now before the court. The participants in a crime, 
that in its exécution requires two actors, as dueling, before it can be 
a crime, it may be plausible to consider, so far as conspiraey is con- 
cerned, the same as one person in ordinary crime, and that there can 
be no conspiraey in such case with less than three, and that, if a pun- 
ishment was provided for the consummated ofïense, less severe in 
its nature than that provided for conspiraey, that a législative intent 
was thereby shown to exclude the same from the scope of conspiraey. 

To voluntarily permit a prisoner to escape does not, necessarily, re- 
quire a common purpose between the officer and the prisoner. For 
example: The prisoner escapes through what he deems the "neglect" 
of the guard, when, in fact, the officer bas been induced by a third 
person to sufïer or permit the escape. In such case, the officer and 
the third person would be conspirators, and the prisoner not. That 
a prisoner might conspire with the jail guard for the escape of ail 
of his fellow prisoners, but that, the moment the prisoner himself 
becomes a benefiting party to the scheme, the conspiraey is destroyed, 
seems a lame conclusion. 

Ash v. State, 81 Ala. 76, 1 South. 558, cited, was a case in whicli 
the statute before the court condemned one for "aiding the escape 
of another," wherein it was held that the prisoner who was aided to 
escape was not an accomplice. He could not hâve been prosecuted. 
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as a principal or accessory, because he had not aided "another," but 
himself. 

The statute now before the court condemns the officer who volun- 
tarily suffers "any prisoner" in his custody, under process, to escape. 
The words "any prisoner" are of sufficient scope to include the peti- 
tioner, though the vvord "another" exchides from ils meaning one- 
self. The prisoner is not condemned for regaining his Hberty, but for 
conspiring with, and thereby causing, the guard to be false to his duty, 
in voluntarily suffering him to escape. 

In any event, the judgment of conviction would not be questioned 
by this court on habeas corpus. The prisoner was convicted of con- 
spiracy, an offense of which the lower court had undoubted jurisdic- 
tion. The offense against the United States, defined by section 138, 
supra, is clearly one that persons may conspire to commit. If peti- 
tioner could not be held as a party to such a conspiracy, that question 
is one that could only be corrected on a writ of error, sued out reg- 
ularly to review the judgment of conviction. 

In Ex parte Coy, 127 U. S. 731, 758, 8 Sup. Ct. 1263, 1272 ($2 L- 
Ed. 274), it is said : 

"lu ail such cases, when tlie question of jurlsdiction is ralsed, the point 
to be decided is whether the court has jurisdietion of that elass of offenses. 
If the statute has invested the court which trled the prisoner with jurisdie- 
tion to puuish a well-defined class of offenses, as forgery of its bond, or per- 
jury in its courts, its judsuieut as to what acts vvere necessary under thèse 
statutes to constitute the crime is not reviewable ou a writ of habeas corpus." 

Demurrer sustained. 



WILSON CASE I.UMBER CO. v. MOUNTAIN TIMI5ER CO. et al. 
(District Court, W. D. Washington, S. D. January 27, 1913.) 

No. 1,740. . 
Pbixcipal and Agent (§ 183*)— Contract Made by Agent — Action by Pbin- 

CIPAL FOR BBEACH. 

A corporation, whose property was sold by another corporation as Its 
agent, together with property owned by the ageut, where the agency 
was disclosed to the purehaser and a separate price agreed on for each 
property, niay maintain an action on tlie contract to recover its owu 
share of such price, and especially where the purehaser under tlie con- 
tract has acquired ail of the capital stock of the agent. 

ri''d. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
691-700; Dec. Dig. § 183.*] 

At Law. Action by the Wilson Case Lumber Company against the 
Mountain Timber Company and the Willard Case Lumber Company. 
On demurrer to second, amended complaint. Overruled. 

For former opinion, see 200 Fed. 181. 

Miller, Crass & Wilkinson, of Vancouver, Wash., and Fletcher 
& Evans, of Tacoma, Wash., for plaintifï. 

E. C. Strode, of Portland, Or., A. H. Imus, of Kalama, Wash., and 
Coy Burnett, of Portland, Or., for défendant Mountain Timber Co. 

•For other cases see same topio & | number in Dec. & Am. Pigs. 1907 to date, & Rep'r Indexes 
202 F.— 20 
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CUSHMAN, District Judge. The right of the plaintiff to maintain 
a suit upon the contract novv set out in plaintifï's second amended com- 
plaint has heretofore (November 6, 1912) been upheld by this court 
on considération of a former complaint. Upon the defendant's demur- 
rer to the présent complaint, a reconsideration of that ruling is asked. 

The contract is set out in the former opinion. By it the défendant 
Willard Case Lumber Company sold the défendant Mountain Timber 
Company certain property, including property which plaintiff allèges 
belonged to it, and in the sale of which it is alleged the Willard Case 
Lumber Company was acting for plaintiff, and that défendant Moun- 
tain Timber Company knew thèse facts, and knew that the consid- 
ération for the purchase of the property claimed by plaintiff should 
be paid the plaintiiï. That part of the property so claimed to hâve 
been sold consisted of standing timber. It is provided in the con- 
tract that it should be paid for at the rate of $4 per thousand feet, 
stumpage. 

Défendant Mountain Timber Company relies on the following au- 
thorities: Talcott v. Wabash R. R. Co., 159 N. Y. 461, 54 N. E. 1 ; 
Roosevelt v. Doherty, 129 Mass. 301, 37 Am. Rep. 356; Midwood 
Sons V. Alaska-Portland Packers' Ass'n, 28 R. I. 303, 67 Atl. 61, 
13 Ann. Cas. 954; Tiflfany on Agency (Hornbook Séries) 306. The 
cases cited hold, in effect, that an undisclosed principal, whose goods 
hâve been mingled with those of a factor and sold for a gross sum, 
to be paid the latter, cannot maintain a separate suit for the value of 
his goods. 

The complaint in this case allèges that plaintiff's interest in the 
contract was disclosed to the défendant, and that the sale price was 
not for a gross sum, but that the contract segregated the property 
claimed by plaintiff and fixed a price upon it, separate from the re- 
maining property sold. The Willard Case Lumber Company, the 
agent in this sale, has been made a party défendant, ail of its stock 
having been acquired by the Mountain Timber Company, the other 
défendant, thereby passing entirely into the control of the latter com- 
pany, which fact would, in any event, obviate the requirement of a 
suit in the name of the former company, as much so as would fraud 
or collusion between the défendant companies. 

Demurrer overruled. 



THE HENRY W. OLIVER. THE JOHN ERICSSON. THE MANILA. 
(District Coiu-t, N. D. Ohio, Eastern Division. December 30, 1912.) 

No. 2,450. 

. COI.LISIOÎÎ (§ 51*) — OVKETAKINa VBSSELS — SUCTION. 

Suction is a force recognized by the courts, and to be recognized and 
guiirded against by an overtaking vessel. 

■ [Ed. Note.— For otlier cases, see Collision, Cent. Dlg. §§ 57-61; Dec. 
Dig. § 51.*] 

COLLISIOX (§ 56*) OVERTAKINO VeSSKLS — RULES GOVERXING. 

TJnder tbe navigation rules 20 and 22 for the Great Ijakes (Act Feb. 
8, 1895, c. 64, § 1, 28 Stat. 645 [U. S. Comp. St, 1901, p. 2891]), it is tbe 



*For other cases see aame topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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duty of an overtaken vessel to keep her course and speed, and of tlie 
overtaking vessel to keep out of her way ; and, if a collision occurs, tlie 
burden of proof rests on the overtaking vessel. 

[Ed. Note. — For other cases, set Collision, Dec. Dig. § 56.*] 

3. Collision (§ 53*) — Overtaking Vessels— Fault. 

A collision between a steamship with a barge in tow, passing down 
through tbe lower channel in Lake St. Clair at night, and an overtaking 
steamship, and a resulting collision between the latter and the barge, 
held due to the suction of the overtaking vessel, for which she was in 
fault for crowding too close to the overtaken vessel and her tow. 
[Ed. Note.— For other cases, see Collision, Dec. Dig. § 53.* 
Collision, overtaking vessels, see note to The Rebecea, 60 C. C. A. 254,] 

In Admiralty. Suit for collision by the Pittsburg Steamship Com- 
pany, owner of the steamship John Ericsson, against the steamer Henry 
W. Oliver, the Wilson Transit Company, claimant, with cross-libel 
by claimant against the Ericsson and the barge Manila. Decree for 
libelant. 

Hoyt, Dustin & Kelley, of Cleveland, Ohio, for libelant. 

Goulder, Holding & Masten, of Cleveland, Ohio, for respondents. 

DAY, District Judge. This case arises out of a collision, or rather 
a séries of collisions, which occurred shortly after midnight of August 
20, 1907, in the Grosse Pointe Cut, near the lower end of Lake St. 
Clair. The vessels involved were the steamer John Ericsson, the tow 
barge Manila, belonging to the Pittsburg Steamship Company, and 
the steamer Henry W. Oliver, belonging to the Wilson Transit Com- 
pany. The steamer Ericsson was a steam vessel of 390 feet keel, 
48 feet beam, and had in tow on a line about 200 feet long the barge 
Manila, 136 feet long, about 50 feet beam. The stearrier Oliver was 
444 feet long, beam of 50 feet. The night was clear, although the 
captain of the Oliver says th'ere was some smoke from a steamer, the 
Fitzgerald, passing down the river ahead of the Oliver. The collision 
occurred, near the lower end of Grosse Pointe Cut. The Oliver was 
the overtaking boat. 

Grosse Pointe Cut is a channel about 6 miles long, and 800 feet 
wide, dredged in the sandy bottom of Laike St. Clair to a depth of 
20 to 21 feet. The waters of the lake, on either side of the ctit, aver- 
age from 15 to 22 feet deep. The upper end of the channel is marked 
on its easterly side by a lightship. The sides of tlie cut kre; marked 
at night by a séries of white gas buoys on the west side, and red gas 
buoys on the east side. Thèse gas buoys are about a mile and a half 
apart; there being four of them on each side of th'é six miles of this 
channel. The center line of the channel is indicated by range lights, 
known as the Isle aux Pèches ranges. The rear lïght of thèse ranges 
is a mile and a half below the lower entrance tq the, cut, and the front 
light within the neig-hborhood of half a mile below its lower entrance. 

The disaster occurred a little below the first pair of gas buoys, above 
the south entrance buoys, which would be àbout a mjle and a quarter 
or a mile and a half from the south entrance of thé cut. The time 
of the collision was a little after midnight. 

•Far other cases see same topic & § humbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The Ericsson and the Manila were proceeding down Grosse Pointe 
Cut at a speed of about seven miles an hour. After entering the eut, 
the Ericsson and the Manila fixed their course in the center, and main- 
tained that position until the steamer Fitzgerald blew them a tvvo- 
blast signal, asking permission to pass them on their port side. The 
signal was answered by two blasts from the Ericsson, who thereupon 
ported and hauled over to the westerly side of the channel. The Fitz- 
gerald then passed to the port side. No vessels passed from this time 
until the Oliver appeared upon the scène. The Ericsson and Manila 
proceeded on their course in the westerly half of the channel. It is 
not plain whether the Oliver asked and obtained permission by ex- 
change of signais to overtake and pass the Ericsson and tow. It is, 
however, of not very much importance. In any event, the Oliver was 
the overtaking vessel. There was no difficulty until the Oliver came 
abreast of thèse two boats. The course of the Oliver, the speed of the 
Oliver, and the distance at which she passed the Manila are important 
parts of the suit, as are the courses of the Ericsson and the Manila 
and their conduct during this time. 

It appears from the testimony that the Oliver undertook to pass the 
Ericsson and the Manila, and as the Oliver came or was coming abreast 
of the Manila the Manila took a violent sheer off to starboard against 
her hard-astarboard helm; that, when the Oliver's stern reached 
a point abreast of the forward part of the Ericsson, the Erics- 
son took a sheer to port toward the Oliver, and collided with the Oli- 
ver. The resuit of the sheer of the Ericsson to port was to bring 
her port side forward near the head into collision with the Oliver's 
starboard side aft near the latter's boiler liouse. After the first con- 
tact the steamers swung apart and point. Thèse contacts had a ten- 
dency to cause the Oliver's bow to swing to starboard, and to throw 
the Oliver and the Ericsson athwartships the channel and over toward 
the west side of the bank. After thèse occurrences, the Oliver lay 
in such a manner that her stern projected out into the channel east- 
ward to and beyond the stern of the Ericsson. Meanwhile the Manila 
drifted down towards thèse two boats, and, after clearing the Erics- 
son's stern by a distance variously estimated at from 50 to 220 feet, 
came into collision with the Oliver near the corner of her cabin. 
When those in charge of the Manila noticed the predicament of the 
Oliver and the Ericsson, the helm of the Manila was promptly put 
hard astarboard in an effort to clear the stems of the steamers, and 
her master running forward succeeded in letting go her anchor just 
as the Manila came in contact with the Oliver. 

The testimony of the officers and men upon thèse two boats is di- 
verse and somewhat corifusing in an endeavor to get at the truth of 
thèse occurrences and ascertain the liability of thèse varions boats. 
It is the claim of the Eiricsson, briefly stated, that the Oliver was nav- 
igated in such a négligent manner as to create a suction which caused 
her to sheer into the Oliver, thereby furnishing the basis of thèse col- 
lisions. It is claimed on behalf of the Oliver that the Ericsson didi 
not maintain her course and speed, but steered across the river into 
the Oliver in such a manner as to cause thèse collisions. The distance 
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at which thèse boats approached is of little importance. It is quite 
apparent that wliatever the speed of the two boats, or the several boats 
was, the Oliver vvas going faster than either the Ericsson or the Ma- 
nila. The distance between thèse boats at the time of passing has been 
variously estimated and testified to at from 500 feet on the one hand 
to 50 feet on the other, so that it would be a httle difficult, if not im- 
possible, to reconcile this testimony. It is quite probable that the ves- 
sels vvere doser than 500 feet, and in ail probability they were close 
enough together so that the force of suction had an opportunity to 
operate. There is no motive or no good reason given why the course 
of the Ericsson should hâve been influenced in any other vvay than by 
this suction. If the boats were as far apart as has been testified to by 
the crew of the Oliver, there could not hâve been a collision. It is 
quite apparent that some force did operate to bring about this resuit. 
The record indicates that, when the Oliver passed the Manila, the 
force of suction operated on the Manila. From the account of the 
occurrences it is highly improbable that the action of the Manila on 
her towf line operating upon the Ericsson, considering the depth of the 
channel, could hâve caused the resuit which is argued by proctors for 
the Oliver. It must be remembered that the Manila sheered to star- 
board at the exact moment of the accident, when the after part of the 
Oliver was abreast of her bow. It would seem that this action was 
due to the suction of the Oliver in passing. If the Oliver's suction 
did not aflfect thèse vessels, then the maneuvers on behalf of thèse 
two vessels, if voluntary, must hâve been without any purpose what- 
ever or must bave been made in a manner which would indicate that 
the masters of thèse vessels were desirous of colliding with the Oliver, 
which position, of course, is not reasonable. The Syracuse, 9 Wall. 
672, 676, 19 E. Ed. 783. 

[1] It is apparent to me that the Ericsson was acted upon by the 
suction of the Oliver. It was a contingency which should hâve been 
calculated upon by the master of the Oliver. Tbis suction, although 
it opérâtes in many ways, is recognized by the courts, and is recog- 
nized by navigators in charge of ships. It has caused many collisions, 
and it has been said by Judge Lurton in the case of The Ohio, 91 Fed. 
551, 33 C. C. A. 671: "Suction is a force to be reckoned with, and 
guarded against when vessels pass in too close proximity." The At- 
lantis, 119 Fed. 570, 56 C. C. A. 134; The Alexander Folsom, 52 
Fed. 403, 3 C. C. A. 165; The City of Cleveland (D. C.) 56 Fed. 729; 
The Mesaba (D. C.) 111 Fed. 215; The Auréole, 113 Fèd. 224, 51 
C. C. A. 181. There is nothing to indicate that the Manila confronted 
in the darkness of the night by thèse two steamers was not properly 
navigated. The maneuvers of the Oliver in passing thèse boats and 
in backing after the collision caused the damages complained of . 

From the cases cited, and from the arguments and record in this 
case, I think it is established that there is a tendency of the overtaken 
vessel to sheer away from the overtaking vessel when the afterpart 
of the latter vessel comes abreast of the forward part of the former. 
A large steamer of the type of the steamers involved in thèse occur- 
rences displaces with her hull an enormous volume of water, and the 
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effect of thèse displacements augmented by the action under the way 
of the steamer tends to produce this suction, whereas, the steamer 
passing along, the water rushes in to fiU the space thus vacated by the 
hnll and thrown out by the propeller, and it is obvions that any object 
which is within reach is forcibly drawn toward the stern of the pass- 
ing vessel. Thus, if the overtaken vessel's stern is within range of 
the influence, it is sucked in, and her bow is swung violently oflf in the 
opposite direction. If, on the other hand, the bow of the overtaken 
vessel cornes within this influence, it is sucked in towards the stern 
of the overtaking vessel. That this force of suction is very powerful 
is undoubted. That it is particularly true in shallow water, I think, is 
also established. Now it was the duty of the Oliver, the overtaking 
vessel, to keep out of the way and to choose a place for passing which 
would not imperil the Ericsson and the Manila. Spencer on Collisions, 
§ 71. 

[2] Rule 22 (28 Stat. 645) provides: 

"That notwithstanding anything eontained in thèse rules, every vessel over- 
taking another vessel shall keep out of the way of the overtaken vessel." 

It was the duty of the Ericsson and of the Manila to hold their 
course. This is provided by rule 20, and also recognized by the courts. 
The Ericsson and Manila did hold the course they were on except in 
so far as they were drawn from that course by the navigation of the 
Oliver and the incident suction. It was not the duty of the Ericsson 
and the Manila to keep away from the Oliver. The Atlantis, 1 19 Fed. 
571, 56 C. C. A. 134. After the collision thèse boats were required to 
do ail that prudent seamanship required to avoid a collision. I think 
this was donc. The master was in extremis, placed there by the wrong- 
ful conduct of the Oliver in unduly crowding upon the course of this 
boat. Under such circumstances, a master may be excused if he does 
not maneuver with perfect skill, or even if he acts mistakenly under 
such pressure or omits to do ail that ought to be done. The Elizabeth 
Jones, 112 U. S. 514, 5 Sup. Ct. 468, 28 L. Ed. 812; The Maggie J. 
Smith, 123 U. S. 349, 8 Sup. Ct. 159, 31 L. Ed. 175. 

The testimony of the captain of the Ericsson given in the record in 
this case and before the steamboat inspectors I think can be reconciled, 
and truly express the situation as it appeared to him. The Oliver as 
the overtaking vessel was required to keep out of the way of the over- 
taken vessel, and it was her duty to pass at a safe distance on a safe 
course. There having been a resulting collision, the Oliver has the 
burden of proof to show that it was occasioned by no fault on her 
part, but through some fault or neglect of duty on the part of the 
overtaken vessel ; that is, the Ericsson. The Sif (D. C.) 181 Fed. 
412; The Auréole, 113 Fed. 224, 51 C. C. A. 181; The Atlantis, 119 
Fed. 568, 56 C. C. A. 134. 

[3] I am of the opinion that the Oliver alone was at fault for thèse 
several collisions. 
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NEW YORK & O. S. S. CO., Limited, v. UNITED STATES* 
(District Court, S. D. New York. December 6, 1912.) 

X. Courts (5 426*) — Concukbent Jukisdichion — Tuckm Act. 

Rev. St. $ 1068 (U. S. Comp. St. 1901, p. 740), provides that aliéna who 
are citlaens or subjects of any government which accords to the cltizens 
of the United States the right to prosecute clalms against sueh govern- 
ment in its courts shall hâve the privilège of prosecutlng clalms agaiost 
the United States in the Court of Clalms wherever such court by reason 
of the subject-matter mlght take Jnrisdlction. Tucker Aet (Act March 3, 
1887, c. 359, 24 Stat. 505 [U. S. Comp. St 1901, p. 752]) autborlzes sults 
agalnst the United States, and section 2 provides that the Circuit Courts 
of the United States shall hâve concurrent Jurisdlctlon with the Court of 
Clalms In ail cases where the amount exceeds $1,000 and does not exceed 
$10,000. Held that, where an allen vras entltled to sue the United States 
In the Court of Clalms under section 1068, a fédéral Circuit Court had, 
and the District Court now bas, concurrent Jurisdlctlon of the subject- 
matter. 

[Ed. Note.— For other cases, see Courts, Cent Dig. { 1131 ; Dec. Dlg. S 
426.»] 

3. CoxjKTS (§ 276*) — District ik Which Suit Most bb Bkoxjght — Waiveb. 

Tucker Act (Act March 3, 1887, c. 859, { 6, 24 Stat 506 [U. S. Comp. St 
1901, p. 754]), authorizing suits agalnst the United States, in so far as it 
requires that the same be brought in the fédéral district where the plaln- 
tiff résides, Is for the plaintUTs benefit having nothlng to do with the 
court's jurisdiction ; and hence an objection that the pétition was not 
flled in the proper district mlght be and was walved by the gênerai ap- 
pearanee of the District Attomey and hls appearing at the examination 
of witnesses wlthout raising such objection. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. f 815; Dea Dlg. 
I 276.» 

Walver of right as to district In which suit may be brought, see notes 
to Memphis Sav. Bank v. Houchens, 52 C. C. A. 192 ; McPhee & McGln- 
nlty Co. T. Union Pac. R. Co., 87 O. C. A. 634.] 

Pétition by the New York & Oriental Steamship Company, Limited, 
against the United States. Demurrer to pétition overruled. 

John M. Woolsey and Convers & Kirlin, ail of New York City, for 
petitioner. 

H. A. Wise, U. S. Atty.. and A. S. Pratt, Asst. U. S. Attjr., both 
of New York City. 

COXE, Circuit Judge. This action was commenced in November, 
1906, by the petitioner, a corporation organized under the laws of 
the United Kingdom of Great Britain and Ireland, to recover the sum 
of $1,199.42, the unpaid balance due the Steamship CcMnpany for 
transporting merchandisc f rom New York to Manila in October, 1902. 
On December 28, 1906, Henry L. Stimson, United States Attorney, 
filed a gênerai appearance. Previous to this the defendant's time to 
answer or demur had been extended by stipulation. 

On January 24, 1907, a demurrer was filed on the grounds, first, that 
the pétition dœs not state facts sufficient to constitute a cause of ac- 
tion and, second, that the court has no jurisdiction of the subject of 
the action. 

*For other cases se* Bame toplc & | nvubbb In Dec. & Am. Dlgs. IM to data, 4b Rep'r Indexa 
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On February 15, 1907, the testimony of the master of the steam- 
ship which carried the goocls to Manila was taken. The défendant 
vvas represented by two assistants of the United States Attorney and 
no objection was entered upon the record to tlie taking of the testi- 
mony. 

Thèse facts are taken from the briefs and the pleadings, no otlier 
papers having been snbmitted. If this demnrrer be snstained, the 
petitioner will be remediless, as his cause of action wiU be barred by 
the statute of Hmitations. 

The suit is brovight under the so-called "Tucker Act" entitled "An 
act to provide for bringing suits against the government of the United 
States." Act March 3, 1887, c. 359, 24 Stat. 505 (U. S. Conip. St. 
1901, p. 752). 

[1] The act, so far as it is applicable to the présent controversy. 
provides that the Court of Claims shall bave jurisdiction to hear and 
détermine ail claims upon any contract, expressed or implied, with the 
government of the United States, or for damages, liquidated or un- 
liquidated, in respect of which claims the party would be entitled to 
redress against the United States, either in a court of law, equity or 
admiralty, if the United States were suable. 

Section 2 provides that the Circuit Courts of the United States shall 
bave concurrent jurisdiction with the Court of Claims in ail cases 
where the amount of such claim exceeds one thousand dollars and 
does not exceed ten thousand dollars. Section 5 of the act is as fol- 
io w's : 

"Sec 5. That the phiintiff in nny suit brought niulcr the provisions of tlie 
second section of this act shall file a pétition, diily verified with the clerlv of 
the respective court havinff jurisdiction of the case, and in the district wliere 
the ])laintiff résides. Sueli i)etitiou shall set forth the full uame and rési- 
dence of the plaintiff, tlie nature of his claim, and a succinct statement of tlie 
facts upon which the claim is hased, the money or any other thing claimed, or 
the damages soujrht to be recovered and praying the court for a judginent or 
(lecree upon the facts and law." 

It seems to me that the évident purpose and intent of this law was 
to give to persons having claims against the United States for com- 
paratively small amounts the right to bring suits in the courts of the 
United States in districts where they and their witnesses réside, with- 
out subjecting, them to the expense and annoyance of litigating in a 
court located at Washington. 

The District Attorney concèdes that the Court of Claims has juris- 
diction of the présent controversy. In his brief he says : 

"The petitioner Is not without a forum in which it may sue, for it has the 
right to bring suit in the Court of Claims. Section 10G8 of the Revised Stat- 
utes lU. S. Comp. St. 1901, p. 740] provides : 

" "Aliens, who are citlzeus or subjects of any government which accords to 
the citizens of the United States the right to prosecute claims against such 
government in Its courts, shall hâve the privilège of prosecuting claims against 
the United States in the Court of Claims, whereof such court, by reason of 
tlieir subjeot-matter and character, might talie jurisdiction.' 

"In two cases tlie Suprême Court has held that under this section citizens 
of Great Britain eould sue the United States in the Court of Claims. See U. 
S. V. O'Keefe. 11 Wall. 178 [20 L. Ed. 131] ; Carlisle v. U. S., 10 Wall. 147 
[21 L. Ed. 426]." 
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If, then, the Court of Claims has jurisdiction of this controversy, 
notwithstanding the fact that the petitioner is a foreign corporation, it 
would seem clear that the provision of the "Tucker Act" giving to the 
Circuit Court "concurrent jurisdiction with the Court of Claims" 
leaves httle room to doubt that the Circuit Court had, and the District 
Court now has, jurisdiction of the action. It was not the purpose of 
Congress to exclude aliens wlio hâve valid claims against the govern- 
ment. 

[2] The provision of the act that the pétition be filed in the dis- 
trict of the résidence of the plaintifï would seem to be intended for 
his benefit, but in any event liis failure to file it there does not go to 
the jurisdiction of the court and may be waived by the District At- 
torney. There is no statutory reason why the Circuit Court at the time 
the action was commenced could not hâve tried and determined the 
controversy if the United States consented that it should do so. That 
it did consent I hâve no doubt. If filing a gênerai appearance and 
appearing at the examination of witnesses without objection did not 
amount to a waiver of the contention that the petitioner had selected 
the wrong district, it is difficult to conceive of any act of the United 
States Attorney that would hâve that effect. 

The contention that the petitioner must be a résident of the district 
where the suit is commenced and that this condition cannot be waived 
by the government necessarily excludes corporations organized in for- 
eign countries from the provisions of the "Tucker Act," even though 
engaged in business in this country. I cannot believe that this was 
the intention of Congress. Such a construction is in direct conflict 
with section 1068 of the Revised Statutes quoted above and is con- 
trary to the rule of comity which should govern the relations between 
friendly powers. 

I think it is clear that the "Tucker Act" is applicable to this con- 
troversy and that the provisions as to the district do not go to the 
jurisdiction of the court, but is a privilège of exemption which the 
government could vvaive and did waive when it consented to the tak- 
ing of testimony and entered a gênerai appearance. Thèse conclu- 
sions are in harmony with the following authorities : In re Hohorst, 
150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211; Barrow Steamship 
Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964; In re 
Louisville Underwriters, 134 U. S. 488, 10 Sup. Ct. 587, 33 E. Ed. 
991 ; Murray v. United States (C. C.) 52 Fed. 172. 

The demurrer is overruled, respondent to answer within 20 days. 
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REID WRECKING CO. v. TJNITED STATES. 

RBID WRECKING CO., Limited, v. SAME. 

(Bistrict Court, N. D. Ohio, E. D. January 16, 1913.) 

Nos. 2,367, 2,566. 

1. United States (§ 125*) — Actions Against — Consent to be Sued — Stat- 

UTES. 

The United States cannot lie sued in thelr courts witliout thelr consent, 
and in granting such consent eitlier by tlie Tucker Act (Act Marcli S, 
1887, c. 359, 24 Stat. 505 [U. S. Comp. St. 1901, p. 752]). or otherwise, the 
right cannot be extended by the courts, but is strietly limited by the 
statute. 

[Ed. Note.— For other cases, see United States, Cent. Dig. §§ 11.3, 114; 
Dec. Dig. § 125.*] 

2. Courts (§ 449*) — Court of Claims. 

A Canadian corporation having an admiralty claim against the United 
States may sue in tlie Court of Clainis under Rev. St. U. S. | 1068 (U. S. 
Comp. St. 1901, p. 740), ju-ovidlng that aliens wlio are citizeiis or subjects 
of any governnieut vvliich accords to tlie citizens of the United States tlie 
right to prosecute claims in its courts may prosecute claims against the 
TTnited States iu the Court of Claims whereof such coxirt, by reason of 
their subject-matter and character, might hâve jurisdiction. 

FEd. Note.— J^or other cases, see Courts, Cent. Dig. §§ 1163-1169, 1172, 
1173, 1175, 1180, 1181 ; Dec. Dig. § 449.*] 

3. Courts (§ 268*) — I>istrict in Wmcn Suit Must be Brought. 

Tucker Act Jlarch 3, 1887, c. 359, § 3, 24 Stat. 506 (U. S. Comp. St. 1901, 
p. 754), provides that the plaintiff in any suit brought against the United 
States under the provisions of the act shal! file a pétition wlth the clerk 
of the respective court having jurisdiction of the case and in the district 
wherein the plaintiff résides, which pétition shall state the name and 
résidence of the plaintiff, the nature of his claim, and a statement of the 
facts on which it was based, etc. Held, that such section was mandatory, 
and that a fédéral court in a district iu which the plaintiff dld not réside 
had no jurisdiction of a suit under such act against the United States. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 806, 807, 812 p 
Dec. Dig. § 268.*] 

4. U>riTED Statbs (§ 136*) — Action — Frocess — Service. 

Tucker Act, March 3. 1887, c. 359, § 6, 24 Stat. 506 (U. S. Comp. St. 1901. 
p. 755), provlding that service on the United States in suits authorized 
by such act should be by causlng a copy of tlie pétition filed in a cause 
to be served on the district attorney of the district where the suit was 
brought, and mailing a copy by i-egistered letter to the Attorney General 
of the United States, Is mandatory, aud service cannot be obtalned by 
any other uiethod. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 131 ; Dec. 
Dig. g 136.*] 

In Admiralty. Libels by the Reid Wrecking Company and the Reid 
Wrecking Company, Limited, against the United States. Motion to 
qiiash the monition in each case. Granted. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for libel- 
ants. 

U. G. Denman, U. S. Atty., and John A. Hadden, Asst. U. S. Atty.,^ 
of Cleveland, Ohio. 

"For other cases see sarae topic fi § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DAY, District Judge. The United States, disclaiming intention to 
enter appearance in either of thèse two cases, moves to quash the 
monition or process in case No. 2,567, as the libelant therein shows 
that it is a corporation and résident of the state of Michigan ; in case 
No. 2,566, because the libel therein shows that the corporation, libel- 
ant, is a corporation of the Dominion of Canada, and a résident there- 
of. In both cases the cause of action is based upon a contract en- 
tered into between the libelant and the War Department of the United 
States government. The contracts were marine in their nature. 

Objection is raised to the right of the Reid Wrecking Company of 
Michigan to sue in any other district than that of which it is an in- 
habitant, and of the Canadian Company to sue in this court. 

Practically the same question was raised in the case of Hijo v. 
United States, 194 U. S. 322, 24 Sup. Ct. 729, 48 L. Ed. 994, where 
the Suprême Court said, "We express no opinion on the question," 
wherein the court was referring to the requirement in the act that 
the pétition shall be filed in the district where the plaintiiï résides, 
and the case was decided upon other grounds. A similar question was 
presented in the case of N. Y. & O. S. S. Co. v. United States, 202 
Fed. 311, decided by Judge Coxe of the Southern District of New 
York on December 6, 1912. It is apparent, from an examination of 
that décision, that the United States government waived its rights to 
object to the suit being brought in that jurisdiction; so that the ques- 
tion presented by thèse motions is practically a new one, so far as I 
can find from an investigation of the décisions of the various fédéral 
courts. 

Although the actions are in admiralty, the authority to bring them 
is found in the so-called "Tucker Act," entitled "An act to provide 
for bringing suits against the government of the United States." Act 
March 3, 1887, c. 359, 24 Stat. 505 (U. S. Comp. St. 1901, p. 752). 
The act, so far as it is applicable to the présent situation, provides 
that the Court of Claims shall hâve jurisdiction to hear and déter- 
mine ail claims upon any contract, express or implied, vvith the gov- 
ernment of the United States, or for damages liquidated or unliqui- 
dated, in respect to which claims the party would be entitled to re- 
dress against the United States, either in a court of law, equity, or 
admiralty, if the United States were suable. 

Section 2 of the act provides : 

"That the Circuit Courts of the United States shall hâve concurrent juris- 
diction with the Court of Claims in ail cases where the amount of such claini 
exceeds one thousand dollars and does not exceed ten thousand dollars." 

This is essentially the provision of the new Judiciary Act, refer- 
ring to the District Court jurisdiction. 
Section 5 of the act is as follows: 

"That the plaintifC lu any suit brought under the provisions of the second 
section of this act, shall file a pétition duly verifled, with the clerk of the re- 
spective court having jurisdiction of the case, and In the district where the 
plaintifl! résides. Such pétition shall set forth the fuU name and résidence of 
the plaintifl:, the nature of his clalm, and a succinct statement of the facts 
upon which his clalm is based, the money or any other thing clalmed, or the 
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damages songlit to be recovered and praying the court for a judgment or de- 
cree upon the tacts and law." 

Section 6 of this act describes the manner of service or process 
which must be followed by plaintiffs in suits against the government 
in the District Court. The service must be by causing a copy of the 
pétition filed in the cause to be served upon the district attorney of 
the district where the suit is brought, maihng a copy of the same by 
registered letter to the Attorney General of the United States, and 
thereafter causing to be filed with the clerk of the court wherein the 
suit is instituted an affidavit of such service and the mailing of such 
letter. 

[1] The United States cannot be sued in their courts without their 
consent. In granting such consent Congress bas an absolute discré- 
tion to specify the cases and contingencies in which the liability of 
the government is submitted to the courts for their judicial détermina- 
tion, and the courts may not go beyond the letter of such consent. In 
Schillinger v. United States, 155 U. S. 163, 166, 15 Sup. Ct. 85, 86 (39 
L. Ed. 108), Justice Brewer, in announcing the opinion of the court, 
said: 

"Reyoïid the letter of such consent the courts niay not go, no matter how 
bénéficiai they may he, or lu fact might be their possession of a larger Juris- 
(ilctlon over the liabillties of the government." 

The Suprême Court, in Reid v. United States, 211 U. S. 529, 29 

Sup. Ct. 171, 53 L. Ed. 313, said: 

"Sults against the United States can be raaintalncd, of course, only by per- 
mission of the United States and lu the manner and subject to the restrictions 
that it may see fit to impose." 

It is évident from the holdings in thèse cases that the permission 
to bring suit against the United States as a sovereign power must be 
granted by Congress, and that the courts cannot enlarge upon the 
permission which lias been granted by législative authority. This be- 
ing the law, the responsibility rests upon Congress, and the law as an- 
nounced by Congress must be followed, regardless of the opinion 
of this court regarding its vidsdom or its efHciency to meet certain 
conditions. 

[2] The Canadian Company can bring suit in the Court of Claims 
under the provisions of section 1068 of the Revised Statutes of the 
United States (ET. S. Comp. St. 1901, p. 740), which provides: 

"Aliens who are cltlzens or subjects of any government which accords to 
the citlxens of the United States the rlght to prosecute claims against such 
goverunient in lis courts, shall hâve the privilège of prosecuting claims against 
the United States in the Court of Claims, whereof sneh court, by reason of 
their subjeet-matter and cliaracter, might take jurlsdiction." 

[3] Being of the opinion that section 5 of the Tucker Act is man- 
datory and that it applies to the cases under considération, and it 
plainly appearing that neither of the libelants is bringing this action 
in the district of its résidence, it is plain that thèse actions cannot be 
maintained hère. It was the évident intention of Congress, in grant- 
ing the right to sue the government in the classes of cases specified 
by the act, to include cases at law and in equity, as well as in ad- 
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miralty. The provision "that the suits shall be brought in the district 
of the résidence of the plaintiff" might be bénéficiai to the party bring- 
ing the suit, and, on the other hand, it might be bénéficiai to the United 
States government, as it would give the local government authorities 
an opportunity for speedy and immédiate investigation of the merits 
of the claims involved. While courts of admiralty are courts open 
to ail the world in proper cases, I am not aware of any décisions vvhich 
hold that the sovereign government of the United States can be sued 
in a court of admiralty without its consent. 

[4] Section 6 of the Tucker Act, the substance of which is quoted 
above, provides the exact method of getting service upon the govern- 
ment. This method has not been complied vi^ith in the two suits herein 
involved. Had the United States government waived the permissive 
requirements of the act and proceeded with the trial of thèse actions. 
a différent question might be presented ; but inasmuch as the United 
States attomey has made prompt objection to the prosecution of thèse 
suits in this jurisdiction, for the reasons stated in this mémorandum, 
the motion in each case will be sustained. 

Orders may be entered accordingly. 



UNITED STATES v. COWLISHAW et al. 

(District Court, D. Oregon. Jauuary 13, 1013.) 

No. 3,806. 

1. Public Lands (§ 51*) — Sciiool Lands — Graxt — Passiko of Title — Time. 

Oregon Enabliiig Act Feb. 14, 1859, c. 33, 11 Stat. 383, provides tliat 
sectious 16 and 36 In every townsliip of public lands in the siate, and 
wliere suça sectious, or any part thereof, hâve been sold or otherwise 
dlsposed of, other lands équivalent thereto, and as contiguous as may be, 
sliall be granted to the state for school purposes. TlcUl, that such pro- 
vision was not a grant of tlie lands in praeseuti, and that the title did not 
pass to the state until the lands were identified by ollicial survey and 
location. 

[E;d. Note. — For other cases, see Public Lands, Cent. Dig. §§ 138, 146; 
Dec. Dig. § 51.*] 

2. Public Lands (§ 51")— Scuool Lands — Idexiification — Sxikvey. 

Since Survey ors General are forbiddcn to ille duplicate plats in the 
local land offices until after the plats bave been exauiined in the Gen- 
eral Land Oflice and approved, a field survey of public land in a township 
is not sufflcient to deslgjiate tlio location of school sections, so as to vest 
title thereto in the state; such désignation not being complète until the 
duplicate plats approved by the land office ba^-e been duly filed. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 138, 146 ; 
Dec. Dig. § 51.*] 

In Equity. Suit by the United States against E. J. Cowlishaw and 
others. Judgment for plaintiff. 

John McCourt, U. S. Atty., and Robert F. Maguire, Asst. U. S. 
x\tty. 

R. Sleight, of Portland, Or., for défendants. 

•For other cases .see same topio & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 



318 202 FEDERAL REPOUTEK 

WOLVERTON, District Judge. This is a suit to quiet the title 
to certain lands in the plaintiff against the claim of ownership and 
right to possession of the défendants. The lands are a part of school 
section No. 16, in township 3 S., range 6 E., of the Willamette merid- 
ian. 

The facts as stipulated by counsel are as follows: Prior to May 
27, 1902, the lands were unsurveyed lands of the United States. On 
that date a field survey of the east boundary of said lands was made, 
and on June 2d the north, west, and south boundaries were surveyed, 
and section 16 subdivided according to the rules of the Land Office 
in surveying the lands of the government. This field survey was ap- 
proved by the United States Surveyor General of the state of Orgeon 
June 2, 1903, and on June 8th that officer transmitted copies of the 
plat of survey and field notes to the Commissioner of the General 
Land Office at Washington, D. C., and the survey was accepted by the 
Commissioner January 31, 1906. On November 16, 1907, the Com- 
missioner directed the Surveyor General to place a plat of the survey 
in the field in the local land office of the United States at Portland, 
Or., which was on the same date accordingly filed in that office. On 
December 16, 1905, the Secretary of the Interior, by order, tempo-- 
rarily withdrew for forestry purposes, from ail forms of disposition 
whatsoever, except under the minerai laws of the United States, ail 
vacant and unappropriated public lands within a certain specifically 
described area, including said township 3 S., range 6 E., W. M., and 
the local land office was duly notified of such order. On January 25, 
1907, the Président of the United States issued a proclamation enlarg- 
ing the Cascade Range Forest Reserve to include such lands, which, 
among other things, provided that ail lands which at said date were 
embraced within any withdrawal or réservation for any use or pur- 
pose to which said réservation for forest uses was inconsistent were 
excepted from the force and effect of such proclamation. 

On October 10, 1906, the state of Oregon, in pursuance of the laws 
for the disposai of lands owned by it, executed a certificate of sale to 
Robert F. Louden for the S. E. % oi said section 16, and to Alvina 
S. Louden a certificate for the S. 1/2 of the N. E. % and the N. W. 
14 of the N. W. 1/4 of said section ; and they thereaf ter assigned and 
transferred said certificates of sale to Finley and W. J. Morrison. On 
January 9, 1907, the state of Oregon, on surrender of the certificates 
of sale, executed to thèse latter purchasers a deed granting and con- 
veying to them the lands described. On July 12, 1910, Finley and W. 
J, Morrison conveyed to the défendant Sligh Furniture Company. 

[1] Under the facts as thus stipulated, it is claimed by the govern- 
ment that at the time the state exercised autliority to sell and dispose 
of such lands they were not school lands, but were the property of 
the government, and not subject to sale by the state. The défendants 
controvert this position, and claim to hâve acquired the fee-simple title 
in regular course. The question thus presented dépends upon the 
proper construction of the clause in the enabling act of Congress for 
the admission of the state of Oregon into the Union, approved Febru- 
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ary 14, 1859 (Act Feb. 14, 1859, c. 33, 11 Stat. 383), pertaining to 
school lands, which reads as follows: 

"That sections numbered sixteen and thirty-six in every township o£ public 
lands in said state, and where either of said sections, or any part thereof, 
bas been sold or otherwise been disposed of, other lands équivalent thereto, 
and as contlguous as may be, shall be granted to said state for the use of 
schools." 

The grant was accepted by the Législative Assembly of the state 
June 3, 1859. The language of the act is "shall be granted." This 
has never been construed, that I am aware of, as a grant in prœsenti, 
but it rather looks to the future, as depending on some future act or 
event, and as not to become effective until such act or event has taken 
place or happened. It is ma;nifest that the act is not a grant of ail 
sections 16 and 36 within the territorial limits of the state; for it 
provides that if such sections, or any part thereof, hâve been sold or 
otherwise disposed of other lands équivalent thereto, and as contigu- 
ous as may be, shall be granted. This again raises the inquiry as to 
when the grant is to become efifective as an actual transfer of the 
lands to the state. As to the lands to be granted in the place of the 
school sections, or any part thereof, sold or otherwise disposed oi, it 
is very plain that there could be no passing of title until they were 
identified by some approved method of sélection from the public do- 
main. In construing a similar statute (the enabling act of the state 
of Nevada, which employed the words "shall be and are hereby 
granted"), the Suprême Court was led to observe that : 

"Her people were not Interested In gettlng the identical sections 16 and 3f> 
In every township. Indeed, it could not be known until after a survey where 
they would fall, and a grant of quantlty put her In as good a condition as 
the other states which had received the benefit of this bounty. A grant, oper- 
atlng at once, and attaehing prlor to the surveys by the United States, would 
deprive Congress of the power of disposlng of any part of the lands in Nevada 
until they were segregated from those granted." Heydenfeldt v. Daney Gold. 
etc., Co., 93 U. S. 634, 638 (23 L. Ed. 995). 

In that case the state of Nevada issued a patent to plaintilï's prede- 
cessor July 14, 1868. The défendant claimed under a patent from the 
United States, issued March 2, 1874, under the act of Congress of 
July 26, 1866, as amended by an act approved July 9, 1870, and the 
act of May 10, 1872, relating to the development of the mining re- 
sources of the United States. The land in controversy was minerai 
land, and the defendant's grantors and predecessors had entered upon 
the same for mining purposes in 1867, prior to the survey or ap- 
proval of the survey of the school section in which it was located, 
and had claimed the same in conformity with the laws and customs 
of miners in that locality. The enabling act for the admission of the 
state into the Union was adopted March 21, 1864. So it appears in 
that case that the land in dispute was entered upon for mining pur- 
poses subséquent to the adoption of the enabling act, at a time prior 
to a survey of the school section, but before the grant by the state 
to plaintiff's predecessor; and the question was fairly presented 
whether the title passed to the state at the time of its admission into 
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the Union, or at some future time, namely, the time of its identifica- 
tion in place by a proper survey. And it was held that : 

"Until the status of the lands was flxed by a survey, and they were capable 
of identification, Congress reserved absolute power bver theni ; and If in exer- 
clsiûg it the whole or any part of a sixteenth or thirty-sixtli section had been 
disposed of the state was to be couipensated by other lands equal in quantity, 
and as near as may be in quality." 

In an earlier case it was said, the court speaking vvith référence to 
the enabhng act of the state of Michigan, almost identical in lan- 
guage with that of Oregon: 

"We agrée that until the survey of the township and the désignation of the 
spécifie section the right of the state rests in compact, blndlng, it Is true, the 
public faith, and dépendent for exécution upon tlie political authorities. 
Courts of justice ha^-e no authority to mark out and define the land whlch 
shall be subject to the grant. But when the political authorities hâve per- 
fornied this duty the compact bas an oli,1ect, upon whlch It can attach ; and 
if there is no légal impedlment the tltîe of the state becomes a légal title. 
The jus ad rem, by the performance of that executive act, becomes a jus in re, 
judicial in its nature, and under tlie cognizance and protection of the judicial 
authorities, as well as the others." Cooper v. Roberts, 18 How. 173, 17S) (15 
L. Ed. .338). 

In a later case, Minnesota v. Hitchcock, 185 U. S. 373, 22 Sup. Ct. 
650, 46 L. Ed. 954, the court treated of the significance of the words 
"public lands," and quoted as authoritative the language of the court 
in Newhall v. Sanger, 92 U. S. 761, 763 (23 h. Ed. 769), as foUows: 

"The words 'public hmds' are habltually used in our législation to descrlbe 
such as are subject to sale or other disposai uuder gênerai lavvs." 

It then, after citing other authorities bearing upon the subject, pro- 
ceeded to say : 

"Again, the language of the section [referring to the Minnesota enabling act, 
identical with that pf Oregon as to the grant of school lands] does not Imply 
a grant In pra^senti. It is 'shall be gra:nted.' Doubtless, under that promise, 
whenever lands became public lands they came wlthin the scope of the grant." 

Later the court f urther commented : 

"But wMle this is true it is also true tliat Congress does not, by the section 
maklng the school laud grant, elther in letter or splrit, bind itself to remove 
ail burdens which may rest upon lands belonglng to the government withln 
the state, or to transform ail from thelr existlug status to that of publie 
lands, strictly so called, in order that the school grant may operate upon the 
sections named. It Is, of course, to be presunied that Congress will act In 
good faith ; that it will not attenipt to impair tlie scope of the school grant ; 
that it intends that the state shall recelve the partlcular sections or their 
équivalent in aid of its public school System. But considérations may arise 
which will justify an appropriation pf a body of lands wlthin the state to 
other purposes; and if those lands hâve never become public lands the power 
of Congress to deal witli them is not restrlcted by the school grant, and the 
state must seek relief in the clause whlch gives it équivalent sections." 

This was followed further in the opinion by a citation of the Hey- 
denfeldt Case, indicating its holding, namely, "that the United States 
had full power to dispose of the land until after a survey and the 
identification thereby." Then, after referring to a joint resolution 
adopted by Congress on March 3, 1857, prompted by a mémorial from 
the territory of Minnesota, the court concluded that: 



DNITJED STATES V. COWLISHAW 321 

"The act of admission, with its clause in respect to school lands, was not 
a promise by Congress that under ail circumstances, eitlier tlien or in tbe 
future, tliese spécifie sciiool sections were or should become the property of 
the State. ïhe possibility of other disposition was contemplated, the right of 
Congress to make it was recoguized, and provision madé for a sélection of 
other lands in lieu thereot." 

It woulcl seem to be a logical déduction from thèse authorities, 
therefore, that the grant of the school sections does not vest the title 
thereof in the state until they hâve become identified through a sur- 
vey determining their location. In further support of this view, see, 
also, Hibberd v. Slack (C. C.) 84 Fed. 571, and State of Oregon, L. 
D., decided July 5, 1912. 

As to the case of Beecher v. Wetherby, 95 U. S. 517, 24 L. Ed. 
440, there may be found expressions in the opinion seemingly opposed 
to this view; but the, case itself does not appear to hâve been so con- 
sidered by the Suprême Court in the Hitchcock Case, although com- 
mented upon at some length. Furthermore the case was decided sub- 
séquent to the Heydenf eldt Case, with but a year intervening, and, al- 
though cited in the briefs of counsel, it was not referred to in the 
opinion of the court, so that we cannot infer that it was the intention 
to overrule that case. 

[2] The next question presented is whether a survey in the field 
is sufficient to meet the requirements of an identification of school 
sections by survey. That the Land Department has authority to make 
rules and régulations, subject to law, in ail matters pertaining to the 
disposition of public lands, will not be questioned. And it is said 
that: 

"From the earliest days matters appertalnlng to the survey of public or 
priva te lands hâve devolved upon the Commissioner of the General Land 
Office, under the supervision of the Secretary of the Interior" — citlug Rev. 
Stat. § 453 (U. S. Conip. St. 1»01, p. 2.57); Cragln v. Povvell, 128 U. S. 691, 
(>9T, 9 Snp, Gt. 20.3, 206 (32 L. Ed. 566). 

See, also, Knight v. U. S. Land Association, 142 U. S. 161, 177, 
12 Sup. Ct. 258, 35 L. Ed. 974. 

In the exercise of this power the Land Department on April 17, 
1879, issued instructions to the Surveyors General that they should 
not file the duplicate plats in the local land ofiices until the duplicates 
had been examined in the General Land Office and approved, and the 
Surveyors General officially notified of that f act. Since such régula- 
tion, it has been held by the Secretary of the Interior, and it has be- 
come the practice of the Land Department, that public lands are not 
to be deèmed surveyed or identified until approval of the plat of 
survey and filing thereof by direction of the Commissioner of the Gen- 
eral Land Office irl the local land office. F. A. Hyde & Co., 37 Land 
Dec. Dept. Int. 164, 165, This ruling has been speçifically reaffirmed 
in a later case. Andersen v. State of Minnesota, Z7 Land Dec. Dept. 
Int. 390, 392. See, also, State of Oregon, L. D. 259, supra. 

The Land Department having adopted such a rule under cleàr au- 
thority, of law, and haying so interpreted it, and it having the stainp 
of reasonand sound policyy there is little left for the .courts to do but 
to apply, it. 

202 F.— 21 
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In the case at bar the stipulation shows that, measured by this rule, 
there was no survey or proper identification of school section No. 16, 
township 3 S., 6 E., at the time the land was incorporated into the 
Cascade Reserve through withdrawal by the Commissioner, followed 
later by the proclamation of the Président. Nor do I think that the 
lands in dispute were excepted from the opération of the proclama- 
tion. 

The plaintifï is entitled to the relief as prayed ; and it is so ordered. 



THE EOKEBY. 
(District Court, S. D. New York. October 29, 1911.) 

1, Shippino (§ 132*)— A.CTION for Ivoss or Cargo— Burden of Proof — Pai- 

VATE CaBRIER "COMMON CAEBIEB." 

A vessel loaded entirely vfith the cargo o£ one shipper is not a "coin- 
mon carrier," and proof of loss of cargo alone does not cast upon her 
tlie burden of proof to show proper stowage; but the cargo owner must 
prove the négligence affirmatively. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. |§ 471-487; Dec. 
Dig. § 132.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1313-1319; 
vol. 8, p. 7607.] 

2. Shipping (§ 123*)— Loss of Cargo — Négligence— Stowage. 

A deck load of coke placed In two bins at either end of a steamer was 
in part lost during a gale in the Gulf of Mexico. The sides of the bins 
were eonstructed wlth stanchions of gumwood, 18 feet long and 2% 
feet apart, supported at the bottom against the bulwarks. The tops of 
the stanchions were not at first lashed together across the bins, but some 
of them were so lashed after the rolling of the vessel had caused them to 
spread outward a few inches ; and afterward parts of Ihe bulwarks gave 
way, allowlng some of the coke to be lost overboard. Held, on the évi- 
dence, that tliere was no négligence In the stowage which rendered the 
vessel liable for the loss as a private carrier, either because of the use 
of gum Instead of pine for the stanchions, which was customary, or be- 
cause they were not lashed, which was not usual, and it further appear- 
ing that the bins as made were more than usually strong. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. |§ 225, 454, 455, 
466; Dec. Dig. § 123. *J 

In Admiralty. Suit by the Pocahontas Coal Company against the 
steamship Rokeby and the Munson Steamship Company, charterer. 
Decree for respondents. 

This is a libel in admiralty against the steamship Rokeby, brought by the 
Pocahontas Coal Company for the loss of part .of a deck cargo of coke on 
the 7th of December, 1908, in the Gulf of Mexico, on a voyage from Newport 
News to Tampioo, Mexico. The Munson Steamship Company was the char- 
terer of the steamship Rokeby, and had aceepted a cargo of coke from the 
llbelant to occupy the whole of the vessel upon the voyage in Question ; the 
Mil of ladin^ tespecially providing that the coke should be stored both under 
and on deck. The Rokeby is what is known as a "three-lsland shlpi" She 
has two wells, f orward and af t, upon whiçh the deck cargo may be stored. 
The methqd adbpted In the case at bar was as follows: Along the side of 
each well were located stanchions of gumwood, 4 by 6 iûches In width and 
thlcknees aïid about 18 feet in height. Thèse were 2 feet 6 inches apart; the 

*For otber casée see same toplc & { numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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longer dimension of the section of the stanctiion belng set athwartships. The 
base of each stanehion was set some 6 inches inboard from the Inner slde 
of the bulwark, and the stanehion was fastened by a wooden cleat to the top 
of the bulwark at a height of 3 feet from the deck ; the remainder going free 
Into the air. Inch planking was nalled horlzontally on the inslde of the 
stanehions, so that two sides of a bin were formed on elther side of the ship. 
The forward and aft sides of the bln were made in the same way, thus In- 
elosing the whole space of the well. The winches and màst In the forward 
and after wells were protected by a smaller bin inclosed withln the làrger, 
and the coke was piled into a space between the outer and inner bins so made. 
The total deck cargo was 1,120 tons, piled to a height of about 15 feet above 
the deck. The stanehions were held at the base by the weight and conipact- 
ness of the coke itself, and the whole side was kept from going overboard 
by the Steel bulwarks of the ship. The buhvarks were secured by braees. 
.S feet 6 inches long, which were of steel, about 5 feet apart, or less, riveted 
into the steel deck. 

The vessel had fair weather after leaving Xewport News until Sunday, the 
6th of December, when she was in the Gulf of Mexico on a course somewhat 
south of west, at which time she encountered a moderate breeze and heavy 
beam seas from the north. This caused her to roll heavily in the trougli of 
the sea, and some of the stanehions on the port side of the after well began to 
bulge over the bulwark to the amount of 6 inches at the top. In order to pre- 
vent this from going any further, thèse were lashed with wire lashlugs aeross 
the top athwartships, using the winches to make them tight. On Monday the 
breeze freshened into a gale, and on the evening of that day, at about .s 
o'clock, the wlnd became a whole gale, causing the steamer still more to roll. 
At about 8 :30 the port bulwark on the after deck gave way altogether, aud 
let overboard about 30 per cent, of the coke, carrying away the stanehions 
and coke together, and tearing the entire bulwark, so that it vt'as well over 
the side of the vessel. This caused the vessel to list heavily to starboard. 
which broke the bulwark ou the forward starboard well, throwing out al)out 
the same proportion of coke on tbat side. The steamer then riKbted herself 
and proceeded to Tampico, where she discharged the rest of her cargo. 

Blodgett, Jones & Burnham, of Boston, Wass., for libelant. 
Haight, Sandford & Smith, of New York City, for ]\Iunson Steam- 
ship Co. 

Convers & Kirlin, of New York City, for clainiant. 

H AND, District Judge (after stating the facts as above). [1] The 
libel seeks to charge both the charterer and the ship, on the theory 
that the cargo was improperly stowed. As this is a case where the 
whole ship was occupied by the shipper, she is not a common carrier 
(The Fri, 154 Fed. 333, 83 C. C. A. 205), and the proof of loss alone 
does not throw any burden upon her to show there was no négligence 
in the stowage, but the libelant must show the négligence affirma- 
tively. To meet this the libelant asserts that the stanehions were made 
of improper wood, and that they should hâve been lashed before the 
steamer started. On the first point it appears that gtimwood is a 
very tough and springy kind of wood, which has not the same stififness 
as pine, but will not break under the same pressure. The theory of 
the libel is that, had pine been used and the stanehions lashed aeross 
the ship, the stanehions could not hâve bent out and so produced a 
breaking strain on the bulwarks. Either one of two kinds of lashing 
should hâve been used, it is urged. First, the top, should hâve been 
lashed aeross, which is usually donc by running on the outside of the 
stanehions a pièce of timber, forward and aft, on either side, and 



324 202 FEDERAL RÈPOUTER 

th'çn, lashing between them several times across tlie top oî the cargo. 
The'other, known as the "soûl and body" method, puts the lashings 
through the cargo and halfway up on the unsupported and exposed 
portions of the stanchions. As to this "soûl and body" method, it 
was not devised or used until some time after the accident in question, 
and it cannot be within the précautions properly to be expected. I 
shall dismiss it, therefore, from the case. 

[2] The first question, therefore, to be answered is whether, as- 
suming gum stanchions to be used, and to be set two feet six inches 
apart, they should hâve been top-lashed when the master left port. It 
is quite true that the bin sides were unusually strong in the Rokeby ; 
for the stanchions were nearer together than usual. As they were 
made of tough wood and were so re-enforced, they were niuch less 
likely to give way than pine stanchions spaced at four feet. Thus 
they placed an unusyal strain upon the bulwarks, and it is, perhaps, 
on that account that they gave way. Hargreaves, the Hbelant's wit- 
ness, thinks that either the stanchions should hâve been lashed, or 
should hâve been spaced more widely, so as to insure their breaking 
before the bulwark. The question of the character of the wood I 
shall come to later. It may be that to do either of thèse things would 
bave saved the bulwark; but to let the bin sides break would hâve 
spilled some of the cargo anyway, and it is impossible to say how much 
more the libelant bas lost than it would bave lost in that case. There- 
fore the only complaint in the least material hère is for the failure 
to top-lash the stanchions; for, as I bave said, "soûl and body" lash- 
ing is out of the case. This is no more than to ask how far the mas- 
ter should bave anticipated danger to his bulwarks from the unusually 
strong bin sides which he carried. I do not find that Hargreaves sug- 
gests that he always top-lashed, before he used his "soûl and body" 
lashing. Rather I infer that he preferred to make his bins wealc 
enough to go by the board. It is true that he now thinks top-lashings 
désirable in the interest of the bulwarks, and upon the fact, if the 
case turned upon it, I should agrée with him; for it seems pretty 
clear that they would help the bulwark, whether or not there was a 
bulge between the lashing and rail. However, the question is not 
whether they would help the bulwarks, but whether any one ought to 
hâve been af raid for the bulwarks. Their cargo was not a large one ; 
it was smaller than had been intended, and smaller than many others 
that had been safely carried with similar fittings. Theretofore the 
only apparent danger had been to the stanchions, and it was on that 
account that they had been more closely spaced. No bulwark had 
ever broken ; and, while that is, of course, not conclusive, it is a very 
important considération when the question is only of ordinary human 
caution. Moreover, many cargoes, perhaps a majority of the car- 
goes, had gone out unlashed. I think it is a fair inference that such 
as were lashed were lashed rather with a view to protecting the 
stanchions than the bulwarks. Some of the witnesses still think that is 
the chief purpose of top-lashings. If so, when the Rokeby went out 
with such strong bin sides, she had already provided against the danger 
against which top-lashing was meant to protect; and her master 
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should not be held liable for not thinking of his buiwarks. If he had, 
he would hâve been, perhaps, peculiarly commendable ; but ail the law 
reqnires of him is ordinary caution, and that he certainly showed. 

The libelant urges that from any point of view gum was an ini- 
proper wood to use, because it is pliable and will throw a thrust upon 
the buiwarks, even if it be top-lashed. There is some dispute as to 
whether or not its pliancy does not serve to accommodate the bulwark 
to the shock of the momentum of the cargo in a rolling sea; but 1 
do not find it necessary to détermine that question, which is somewhat 
obscure. It is enough that gumwood was in the most gênerai, if not 
universal, use for precisely this purpose at Newport News, and, in- 
deed, at times elsewhere. It was extremely tough, and had a mucli 
higher breaking strength than pine. From the point of view of past 
expérience with breaking stanchions, it was especially désirable, since 
pine would break. Hère, again, Hargreaves thinks that its toughness 
made it dangerous to the buiwarks, even when lashed; but his judg- 
ment upon that, like his judgment upon arranging and securing the 
stanchions, either arises after the event, or was not generally shared 
by mariners. In the face of such a gênerai usage, I cannot find that 
the wood was inherently dangerous. 

Finally arises the question of the master's conduct after the stanch- 
ions showed signs of weakness on December 6th. He then lashed to- 
gether the threatened stanchions, leaving the rest. No one knows at 
what point the buiwarks broke ; but we must suppose that none of the 
stanchions did, else the buiwarks would hâve been relieved. At least, 
that was the most likely way in which the accident happened. If the 
buiwarks broke at the point of the lashed stanchions, then it was an 
accident quite unavoidable ; for Hargreaves himself concèdes that a 
bulge of six inches at the top of the stanchions is not serious, if 
checked by lashiiigs, and if the coke does not work down to bulge out 
the stanchions below. Now, if the bulging stanchions were lashed, 
in so far as they bulged below, if at ail, it was due to the char- 
acter of the wood, which, as I hâve said, it was nevertheless reasonably 
suitable to employ. Therefore, as to those stanchions, the captain had 
done ail that could in any case be expected of him, and had done it 
before any serious change had taken place to his détriment. If, on the 
otiier hand, the buiwarks broke at the point of the unlashed stanchions, 
at least they had shown no signs of bulging; and there was no more 
reason to apprehend danger from them than there had been at the com- 
mencement of the voyage. 

The accident appears to hâve happened either because, from some 
unknown cause, the buiwarks were weaker than is usual in such ships, 
or because there was, as Judge Wallace says in The Frey, 106 Fed. 
319, 324, 45 C. C. A. 309, 313, " 'an unlucky twist' in seas not extraor- 
dinarily rough." If a shipper wishes to protect himself against such 
accidents, he must insure ; for they are not fairly a subject for the as- 
sessment of damages upon the basis of some one's négligence. 

Libel dismissed. 
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In re BENWOOD BRKWING CO. 
(District Court, N. D. West Virginia. Jan. 28, 1913.) 

1. Receivebs (§ 211*)— Appointment — Collatéral Attack. 

ïlie appointment of a receiver for a private corporation by a state 
court of gênerai jurisdlction having power under the state statutes to 
make sucli appointment in a proper case is a .ludieial aet, wliich cannot 
be qnestioned collaterally by any otlier court. 

[Ed. Note. — For other cases, see Reeeivers, Cent. Dig. § 421 ; Dec. Dig. 
§ 211.*] 

2. Bankeuptct (§ 211*) — Powers of Court — Acrs of State Recetvehs. 

A court of bankniptcy being vested witli exclusive jurisdiction to ad- 
miulster estâtes of iusolvents «■lien sucli jurisdlction is properly invoked 
caunot refuse to exercise it by determluing tlio valldlty of indebtedness 
created by a state receiver for a bankrupt prier to the baukruptcy. 

[Ed. Note. — For other cases, see Baukruptcy. Cent. Dig. §§ 321, 32;> : 
Dec. Dig. § 211.*] 

.^ Corporations (§ 560*) — Pbivate Corpokatio.n's — Création of IxDEnTEn- 

NESS — PRIORITIES. 

A court of equlty is without power to authorize a receiver for a pri- 
vate corporation to incnr iudebtedness to the displacement of prior vested 
liens without the cousent of the lienliolders. 

[i:.d. Note. — For other cases, see Corporations, Cent. Dig. §§ 2253-22G0, 
2262 ; Dec. Dig. § .560.*] 

In Baukruptcy. In the matter of the Benwood Brewing Company, 
bankrupt. On distribution of assets. 

The bankrupt corporation issued bonds for $60,000, and secure<i the same 
by deed of trust upon ail its real estate plant and flstures. Nineteen thou- 
sand dollars of thèse bonds were sold for value. The remainder of them were 
hypothecated to seeure sums borrowed at 50 cents on the dollar. The eoinpany 
became largely indebted to unseeured creditors, who were threatening sults. 
In thls condition of affairs, Michael Agnic, In fact a stockholder, bondholder, 
créditer, and président of the conipany, presented to the circuit court of Mar- 
shall county, W. Va., his bill as an unseeured créditer only against the cor- 
poration, its bondholders, and numerous creditors, settlug forth the bond 
issue, the debts outstandlng, the threatened suits ou the part of creditors, that 
the business was and would be profitable if creditors were stayed and a re- 
ceiver appointed to conduct the liusiness. Upon this bill and notice to the 
parties of the application, on November 16, 1909, the circuit court of Marshall 
county appointed G. D. Ridenour a spécial receiver, and directed him "to take 
charge of the real and Personal property, business, and assets of the défendant, 
the Benwood Brewing Company, and conduct said business untll the further 
order of this court, and collect the debts due said company, and apply and 
dispose of tlie assets of said conipany in accordance with the orders of said 
court, with the right to such receiver to employ such counsel, clerks, and other 
assistants as may be necessary to enable him to properly discharge his duUes 
hereunder." Ridenour, under this appointment, did take charge of and con- 
duct the business. In his management he Incurred large indebtedness as re- 
ceiver. No appearance to this bill was made uutil February 18, 1911, wheii 
a créditer tendered a demurrer thereto, and ou February 10, 1912, certain 
bondholders also demurred. On the same day thèse demurrers were sustained, 
notice given by plaintiff of liis purpose to file an ainended bill which was filed 
the next day. Meanwhile, in October, 1911. this proceeding in baukruptcy 
was instituted, and Chas. j. Stuclc was appointed receiver. In November fol- 
lowing the company was adjudged bankrupt, the cause was referred to a réf- 
érée, and Stuck elected trustée. A bitter controversy at once arose betvveen 

•For other cases see same toplc & i numbeb In Dec. &. Ara. Digs. 1907 to date, & Rep'r Indexes 
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the three classes of ereditors, the bondholders, the creditors of Ridenour, re- 
ceiver, and the unsecured creditors. A pétition was presented to this court 
objectinft to tlie référée, and asking that tlie cause be referred to another. Up- 
on considération of this pétition au order was entered, agreeable to ail parties, 
that the référée should take the évidence, and refer the matters in dispute 
direct to this court for Its adjudication. This he bas done. 

John P. Arbenz and Caldwell & Caldwell, ail of Wheeling, W. 
Va., for bondholders. 

J. B. Sommerville, of Wheeling, W. Va., for Ridenour, state re- 
ceiver, and his creditors. 

McCamic & Ciarke, of Wheeling, W. Va., for creditors of state 
court receivers. 

Erskine & Allison, of Wheeling, W. Va., for other creditors of 
state receiver. 

J. H. Brennan, of Wheeling, W. Va., for bankrupt's receiver. 

DAYTON, District Judge (after stating the facts as above). The 
main controversy hère is between the bondholders and the state re- 
ceiver and creditors representing debts incurred by him as such re- 
ceiver. 

The bondholders insist that their prior vested lien upon the corpus 
of the property cannot be impaired or diminished by payment of the 
state receiver's compensation for services rendered by him, his coun- 
sel fées, and debts incurred by him. They base this contention upon 
substantially two grounds: First, because the circuit court of Mar- 
shall county had no jurisdiction to appoint Ridenour receiver because 
of lack of equity apparent on the face of the bill, that it has itself 
so held by sustaining the demurrer thereto; second, because a court 
of equity has no power, without the consent of ail lien creditors, to 
authorize the receiver of an insolvent private corporation, whose busi- 
ness is not affected with any public interest, to incur indebtedness 
which will be a paramount lien upon its property, for the purpose 
of carrying on its business, unless it be necessary to do so to pré- 
serve the existence of the property or franchises. 

[1] In determining the first proposition it seems to me necessary 
to bear in mind that this state court was one of gênerai jurisdiction; 
that the property and the parties in interest were witliin its judicial 
limits and control; that it had under proper conditions the right and 
power to appoint a receiver for the company for ail légal purposes 
and nci otherwise. 

[2] It seems to me, therefore, that the détermination of whether 
the bill presented such equity as warranted the exercise of its admit- 
ted power to appoint was a judicial act such as could be, if not 
revoked by the court itself, only reversed by appeal to the proper 
appellate court, and, until so reversed, cannot be questioned collat- 
erally by this or any other court. This bankruptcy court cannot under 
any circumstances exercise such appellate powers over the judicial 
acts of state tribunals. Where the act of such state court is absolutely 
null and void by reason of want of jurisdiction over the subject-matter 
or parties, then such act can be attacked collaterally in this as in 
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ail other courts. The fact that this state court has sustained a de- 
murrer to the original bill under which it appointed the receiver is 
strongly indicative of its doubt after maturer considération of the 
propriety of appointing such receiver, but it is to be remembered that 
it has not reversed the appointment and discharged him, but, on the 
other hand, has, in effect, continued him and permitted the plaintiff 
in the proceeding to file an amended bill, a demurrer to which, the 
record discloses, it has now under advisement. The filing of such 
amended bill is expressly authorized by statute in this state, and, if 
the amendment is proper, it is held to relate back in effect to the time 
of the filing of the original bill. I am therefore convinced that thèse 
bondholders cannot maintain hère their first contention. The second 
one présents far more difficulty. Its solution cannot be solved upon 
the same grounds as the first, in my judgment, for two reasons: First, 
because the state court has not passed upon or approved in any man- 
ner the legality of its receiver's expenditures, has not decreed pay- 
ment of any of the debts contracted by him nor determined whether 
they were authorized legally to be incurred by him ; second, the 
jurisdiction of this court in bankruptcy is essentially exclusive in 
administering the afifairs of insolvent individuals and corporations. 
New River Coal Land Co. v. Ruffner Bros., 165 Fed. 881, 91 C. C. 
A. 553. It cannot, when properly applied to, refuse to take jurisdic- 
tion because a proceeding to the same end and purpose is pending in 
a state court, but, per contra, it may stay ail action in the state court 
in such proceeding. This for the reason, among others, that the Bank- 
rupt Act as the suprême law of the land must see that the insolvent's 
assets are administered in accord with its requiremerlts, and not in 
accord with state laws that may be in antagonism to it. I hâve pointed 
out in Re Hurst (D. C.) 188 Fed. 707, at bottom page 709, the antag- 
onism existing between the Bankrupt Act and the law of this state 
relating to préférences, which very well illustrâtes the reason for 
this exclusive jurisdiction. It therefore becomes necessary for this 
court to détermine the validity of thèse debts incurred by the receiver 
and their claim of priority over the bondholders. 

[3] The fir.st inévitable conclusion to be drawn from the évidence 
is that thèse debts were incurred by the receiver not in preserving 
the property, but in operating and adding to it. They were incur- 
red for coal, grain, hops, malt, bottles, boxes, and other articles nec- 
essary to the manufacture, shipping, and sale of béer. It goes with- 
out saying that this corporation was a purely private one. Under 
such circumstances, could any court of equity allow its receiver to 
incur such debts and charge them against the corpus of the corpo- 
ration's estate in préférence to vested prior liens without the consent 
of such lienholders? There may be some confusion pi authority upon 
this question, but it seems tp me that the great weight of such author- 
ity, as well as souud reason and morals, favor the négative answer 
to it. In the first place, a sound distinction is to be drawn between 
thèse purely private corporations and quasi public ones, such as rail- 
road, telegraph, and téléphone ones. In the latter the public at 
large has interest, in the former none whatever. Yet in Kneeland v. 
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American Loan Co., 136 U. S. 89, 10 Sup. Ct. 950, 34 L. Ed. 379, 
involving a railroad receivership, the Suprême Court says: 

"Upon thèse tacts we reuiark, flrst, tliat the appointnient of a receiver vests 
in the court uo absolute control ovei- the property, aud no gênerai authority 
to (lispJaee vested coiitract liens. Because in a few specified and limited cases 
this court has declared that unsecured claims were entltled to priority over 
mortgage debts, an idea seems to hâve obtained that a court appointing a re- 
ceiver aequires power to give such préférence to any gênerai and unsecured 
claims. It has been assumed that a court appointing a receiver eould rlght- 
fully burden the mortgaged property for the payment of 'any unsecured in- 
debtedness. Indeed, we are advised that some courts hâve made the appoint- 
ment of a receiver conditional upon the payment of ail unsecured indebted- 
ness in préférence to the niortgage liens sought to be enforced. Can anything 
be conceived which more thoroughly destroys the sacredness of contract obli- 
gations? One holding a mortsage debt upon a railroad has the same right 
to demand and expect of the court respect for his vested and eontracted pri- 
ority as the holder of a mortgage on a farm or lot. So, when a court appoints 
a receiver of railroad property, it has no right to make that receivership 
conditional on the payment of other than those few unsecured claims which, 
by the ruHngs of this court, hâve been declared to hâve an équitable priority. 
No one is bound to sell to a railroad Company or to work for it, and whoever 
has dealings with a company whose property is mortgaged must be assumed. 
to hâve dealt with it on the faith of its Personal responslbility, and not in 
expectation of subsequently displacing the priority of the myrtgnge liens. It 
is the exception, and not the rule. that such priority of hens can be displaced. 
We emphasize this fact of the sacredness of a contract lien," for the reason 
that there seems to be grovving an idea that the ehancellor in the exercise of 
his équitable powers has unlimited discrétion in this matter of the displace- 
ment of vested liens." 

This ruling has been approved in Thomas v. Western Car Co., 149 
U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663 ; Southern Ry. v. Carnegie 
Steel Co., 176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458; Gregg v. 
Metropolitan Trust Co., 197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 
717. It has been very clearly considered in the case of International 
Trust Co. V. United Coal Co., 27 Colo. 246, 60 Pac. 621, 83 Am. St. 
Rep. 59, and in a very clear and valuable note thereto found in this 
last cited report thereof. See, also, Atchison, T. & S. F. Ry, Co, v. 
Osborn, 78 C. C. A. 378, 148 Fed. 606, Thèse cases are cited to 
show that in the cases of quasi public corporations receiverships must 
be limited in their power to affect vested liens, and therefore for 
stronger reasons private ones must be so limited. It is not the province 
of a court of equity, except under most extraordinary conditions, 
to establish and maintain a stay of collection by creditors of their 
debts against individuals or private corporations, nor is it its province 
to embark in and conduct private business enterprises. In U, S. 
Investment Corporation v. Portland Hospital, 40 Or. 523, 64 Pac. 
644, 67 Pac. 194, 56 L. R. A, 627, it was hcld: 

"A court cannot in appointing a receiver for a hospital authorlze him to 
continue its opération, and contract debts which shall, without the consent of 
prior contract lienholders, take precedence over their claims. Mère failure of 
holders of prior contract liens on a hospital to object to the carrying on of 
the business by a receiver of the property, not appointed at their request, will 
not estop them from denying that debts thereby eontracted shall take prece- 
dence of their claims, where nothing in the proceedings indicates an intention 
to charge the property with preferred liens for debts eontracted by him." 
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In Dalliba v. Wiiischell, 11 Idaho, 372, 82 Pac. 109, 114 Am. St. 
Rep. 267, it was held that a court cannot direct a receiver in charge 
of placer mines to carry on mining business and make expenses there- 
of preferred over prier mortgage. In Fisher v. Southern Loan & 
Trust Ce, 138 N. C. 103, 50 S. E. 592, at page 597, itwas held that 
the court cannot authorize issuance of receiver's certificates to pay 
expenses of administrator in discharging mortgages, paying funeral 
expenses, attorney's fées, and expense of support of family. 

In Fidelity Insurance, Trust & Safe Deposit Co. v. Roanoke Iron 
Co. (C. C.) 68 Fed. 623, the late Judge Paul of the Western Dis- 
trict of Virginia, within this circuit, very clearly discusses the ques- 
tion, holding that: 

"A court of equity lias no power without the consent of ail lien credltors to 
authorize the receiver of an Insolvent private corporation, whose business Is 
not affeeted with any public interest, to issue certificates which will be a 
paramount lien upon its property, for the purpose of carrylng on Its business, 
unless it be necessary to do so iu order to préserve the existence of the prop- 
erty or franchises." 

And, fînally, it has been held by the Circuit Court of Appeals for 
this circuit in Baltimore Building & Loan Ass'n v. Alderson, 32 C. 
C. A. 542, 90 Fed. 142, that : 

"A court cannot authorize the issuance of receiver's certificates foi- the pur- 
pose of improving or adding to the property of a private corporation, or of 
carrying on its business, without the consent of creditors whose liens would 
lie aft'ected thereby." 

In accord with thèse principles, I hold that neither the claims of 
the receiver for personal compensation and counsel fées nor the debts 
incurred by him as receiver can be allov^red to take precedence over 
the bond lienors, save and except the bonds held by Agnic, who sought 
and applied for the receiver's appointment, and must be held to hâve 
fully consented to his expenditures incurred in carrying on the busi- 
ness. Those bondholders, except Agnic, who purchased bonds out- 
right for value, must be paid in fuU. Those who took bonds as col- 
latéral security must be paid the amounts of their debts so secured 
by said bonds before any of thèse state receiver obligations. As re- 
gards any surplus remaining, it is entitled to be applied to the pay- 
ment of reasonable compensation and counsel fées of such receiver, 
and then to his receivership debts ratably, then Agniç's bonds will 
be next payable, and fînally simple contract debts of the bankrupt. 

The cause will therefore be remanded to the référée with instruc- 
tions ta direct Stuck, trustée, to pay out of the funds arising from 
other sources than the incumbered property : (a) The costs and ex- 
penses of this proceeding, including an attorney's fee of $150 to the at- 
torney for the petitioning creditors; (b) the costs of the receivership in 
this court, including that for the appraisement made, the fee for his at- 
torney of $250, and for his personal compensation $600 (it is clear 
from the record that the matters were so involved and complicated 
and légal services were so necessary, as to make thèse allowances 
reasonable) ; (c) any residue of such funds arising from other sources 
than the mortgaged property he shall apply to the paynient of a rea- 
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sonable counsel fee for services rendered to Ridenour the state re- 
ceiver to a reasonable allowance to him for his services, then to the 
debts incurred by him to be paid ratably, and then any residue ratably 
to the unsecured creditors of the bankrupt. The proceeds of the sale 
of the mortgaged property he shall apply first to the payment of the 
bonds as herein above indicated, and as to any residue he shall direct 
the payment thereof to be made in the same order as above directed 
to be made of the fund arising from the unincumbered procerty. 



WEST SIDE R. CO. v. OALIFORNIA PAC. R. CO. et al. 
(District Court, N. D. California, Second Division. January 13, 1913.) 

1. Removal ov Causes (§ 107*)— Pboceedings fob Remand — Scope or In- 

QUIBT. 

ïhe question of the removability of a cause must be determined on 
the record at the time of removal, and cannot be afCected by affidavits 
flled in support of a motion to remand. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
220, 225-234 ; Dec. Dig. § 107.*] 

2. Removal of Causes (§ 46*) — Grounds — Diversitt of Citizenship. 

A cause in which several défendants are joined is not removable, on 
the gronnd of diversity of citizenship, unless it appears from the record 
that the défendant seeliing it Is the sole proper or necessary party de- 
fendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 90, 
91; Dec. Dig. § 46.*] 

3. Removal of Causes (§§ 46, 52*) — Gbounds — Divebsitt of Citizenship — 

Sepaeable Conteovebst. 

A proceeding for condemnation of property, brought by a California 
corporation under Code Clv. Proc. Cal. § 1244, which requires ail owners 
or claimants of the property to be made parties, is not removable, on 
the ground of diversity of citizenship, by one of a number of défendants, 
where the complaint allèges that other détendants, who are citizens of 
the state, claim an interest in the property ; nor is it removable, on the 
ground of a separable controversy, where it appears that the claims of 
the défendants are to the same property. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §| 90. 
91,102,103,105; Dec. Dig. §§ 46, 52.* 

Removal of causes, separable controversy, see notes to Robbins v. 
Elleuhogen, 18 C. C. A. 86; Mecke v. Valleytown Minerai Co., 35 C. 
C. A. 155 ; Pollitz v. Wabash R. Co., 100 C. C. A. 4.] 

Action for condemnation of property by the West Side Railroad 
Company against the California Pacific Railroad Company, the South- 
ern Pacific Company, and others. On motion to remand to state 
court. Motion sustained. 

Thls Is a motion to remand. The action was brought In the state court by 
the plaintiff, a railroad corporation of this state, against the California Pacilic 
Railroad Company, also alleged to be a corporation organized and existing 
under the laws of this state, the Southern Pacific Company, a corporation 
having its création and existence under the laws of KentucUy, and other de- 
f endantSi sued by flctitious names, to condemn property for use as a right 
of way for plaintifE's railroad-r-the complaint alleging that "the owners and 

•For other cases see same topie & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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claimants of tlie property herein souglit to be condemued and herein desortbed. 
so far as the saine are known to the plaintiff, are: California Pacifie Rail- 
road Company, a corporation, Southern l'acifie Company, a corporation," 
and the fictitious détendants; and after a description of the property sought 
to be taken it is alleged "that the défendant California Pacific Rallroad Com- 
,>any claiins to own said real property hereiubetore deseril)ed, and required 
l)y pialntifp, being the entire parcels or tracts of land, of whlch the real prop- 
erty Konght to be taken Is tlie whole." 

The défendant Southern Pacific Company, within due tlme after service of 
sunuuons upon it, procured an order of the stato court removiug tlie cause 
to this court upon a pétition the niaterial averiuents of whlch, after stating 
formai jurisdictional niatters, are: 

"That the California Pacific Rallroad Company, named as a défendant in 
plaintiff's sald complalnt, ever since the 12tli day of Aprll, 1S08, bas beon 
and now is a defunet and extinct corporation, and lias no rlght, tltle, or iu- 
terest in or to the property thereln souglit to be condemued, or In or to the 
alleged cause of action therein stated. That the défendants John Doe Com- 
pany, a corporation, Richard Roe, lliomas Coe. Miiry Jloe, and John P.rowii 
are fictitious, nominal, and formai parties, and liave no interest whatsoever 
in or to said property or said alleged cause of action as stated In plaintiff's 
coniplaint. That défendant Soutliern Pacific Company bas a substantial and 
materlal Interest In and to the property described in the complalnt, and is 
the only proper party défendant appearing on the face of said complalnt. 
That at the tinie of the commencenieiit of this suit there was, ever slnce has 
been, and still is therein a controversy whoUy between cltizens of différent 
States, whlch can be fnlly determined between theni ; that is to say. between 
plaintiff, West Side Rallroad Company, and sald défendant, Southern Pacific 
Company, your petltioner." 

Plaintiff's motion to reinand proceeds upon the ground that, upon the facts 
disclosed In the record, the cause is one not subject to removal. In Its formai 
motion filed for that purpose, in addition to such gênerai ground, It Is stated: 

"That said action Is an action in enilnent domain, whereln and whereby said 
plalntlfE seeks to condemn for the uses and purposes of the plaintiff a cer- 
tain lot of land sltuate in sald county of Yolo, state of California, and that 
under and by vlrtue of the statutes of the sald state of California relatlng 
to emlnent domain, to wlt, subdivision 2 of section 1244 of the Code of Civil 
Procédure of state of California, ail persons who are owners or claimants of 
the property sought to be condemned are necessary parties to said action. 
That the Southern Pacific Company, a corporation, claims to be in possession 
and entitled to possession of sald property. That, so far as the records of 
said county of Yolo show the ownershlp of sald property, the Pacific Im- 
provement Company, a corporation, by deed of grant, bargaiu, and sale, made 
and executed by Pacific Improveiuent Company, dated May 29, 1804, conveyed 
said property to défendant California Pacific Rallroad Company, a corpora- 
tion. That sald California Pacific Rallroad Company, a corporatlou, was or- 
ganized and exlstlng under and by vlrtue of the laws of the state of Cali- 
fornia, and that its principal place of business was at ail tlmes in the sald 
clty and county of San Francisco, state of California, and that therefore it 
was at ail tiines a résident and citizen of the said state of California. That 
on the 12th day of Aprll, 1S9S, certain articles of incorporation and amalga- 
mation were executed between the sald California Pacific Rallroad Company, 
a corporation, and the Southern Pacific Rallroad Company and other corpora- 
tions, whereln and whereby sald corporations were amalgamated and Incor- 
porated under the laws of the state of California as the Southern Pacific 
Rallroad Company, and that the Southern Pacifie Railroad Company is or- 
ganlzed and exlstlng under and by vlrtue of the laws of the state of Cali- 
fornia, and has its principal place of business in the clty and count,v of San 
Francisco, state of California, and is a résident and citizen of sald state of 
California. That in and by tlie sald articles of amalgamation and incorpora- 
tion ail of the property of the said California Pacific Rallroad Company, a 
corporation, is transferred to and vested in the said Southern Pacific Rall- 
road Company." 
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The motion is accompanied by an affidavlt purporting: to disclose and set 
forth tlie présent state of ttie title, so far as appeays on tlie records of the 
couuty where situated, tp the premises in controyersy, in accordance with 
the statements above recited in the plaintiff's motion. 

Mastick & Partridge, of San Francisco, Cal., for the motion. 
Devlin & Devlin, of Sacramento, Cal., opposed. . 

VAN FLEET, District Judge (after stating the f acts as above). 
[1] The facts set forth in the plaintiff's motion to remand and the 
accompanying affidavit in their support, as to the présent state of the 
title to the premises, must be laid out of view and disregarded in de- 
termining the removability of the case, since that question must dépend 
upon the state of the record in the state court vvhen the cause was 
removed hère. Louisville, etc., R. R. Co. v. Wangelin, 132 U. S. 599, 
10 Sup. Ct. 203, 33 L. Ed. 474; Alabama G. S. Ry. v. Thompson, 200 
U. S. 206, 26 Sup. Ct. 161, 50 E. Ed. 441, 4 Ann. Cas. 1147. 

[2] As appears from the facts stated the removal was sought on 
the two grounds of diversity of citizenship and the existence of a sep- 
arable controver.sy as between the removmg défendant and the plain- 
tiff. Upon the first ground where there are several défendants joined, 
a removal cannot be had, unless it appear from the record that the 
défendant seeking it is the sole, proper, or necessary party défendant 
in the action. 

[3] Under the law of California (section 1244, subd. 2, Code of 
Civil Procédure) ail owners or claimants of property sought to be 
condemned are necessary parties to the action. In this respect the 
complaint (ignoring the nominal or fictitious défendants) proceeds 
upon the theory, and allèges, that both the Southern Pacific Company, 
the défendant bringing the cause hère, and the California Pacific Rail- 
road Company, alleged to be a corporation organized and existing un- 
der the laws of this state, are claimants of the property sought to be 
condemned. For présent purposes, thèse allégations of the complaint 
are conclusive on the court; there being no averment in the pétition 
for removal that the local corporation was wrongfully joined as a de- 
fendant for the purpose of preventing a removal. The averments in 
the pétition that the latter corporation is "defunct and extinct," and 
"has no right, title, or interest in the property," and that the Southern 
Pacific Company "is the only proper pàrty défendant appearing on 
the face of said complaint," are unavailing to change the aspects of 
the case, as those averments only tend to raise issues which may not 
be competently inquired into on this motion. Whether the alleged 
local corporation défendant is now in existence, and, if so, has title 
to the property, are questions involved in the merits of the cause of 
action stated, and upon which the plaintifif is entitled to hâve issue 
joined in the formai pleadings and regularly tried with the other is- 
sues in the case by a jury. Louisville, etc., R. R. Co. v. Wangelin, 
supra, 132 U. S. 603, 10 Sup. Ct. 203, 33 L. Ed. 474. Upon the 
record, therefore, the case is not one subject to removal upon the 
ground of diversity of citizenship. 

Does the record disclose the existence of a separable controversy? 
In this regard the averments of the pétition are very gênerai and 
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meager. In eflfect, the bald averment above stated that a separable 
controversy exists is no more than the averment of a conclusion of 
law. On the requirenients of the pétition in this respect, Mr. Moon 
says : 

"Although the plalntifE's complaint must be looked to as the évidence from 
which to détermine whether a suit contains a separable controversy, a péti- 
tion for removal on such ground should itself 'distinctly show and point out 
the separable controversy, name the parties to it, and state ail the grounds 
upon which the petitloner relies.' " Removal of Causes, § 159. 

As plaintiff, however, makes no point based on the paucity of the 
pétition in this respect, the court will examine the allégations of the 
complaint to see if such ground is disclosed. 

The complaint, as we hâve seen, allèges, and, so far as appears, in 
perfect good faith, that ovvnership in the premises involved is as- 
serted by both of the two corporations named as défendants, the Cal- 
ifornia Pacific Railroad Company and the Southern Pacific Company. 
The spécifie character of the ownership of each is not attempted to 
be stated, and it was not necessary that it should be, that being more 
properly subject-matter for an answer. The pleading is therefore to 
be taken, notwithstanding it describes the property as cOnsisting, of 
separate lots, as proceeding upon the theory that each of thèse two 
défendants makes claim of ownership in the entire property sought 
to be condemned treated as a single parcel, and that the pleading 
is so understood by the removing défendant is disclosed by the al- 
légations in its pétition that the California Pacific Railroad Company 
"has no right, title, or interest in or to the property therein sought 
to be condemned," and that the défendant Southern Pacific Company 
"has a substantial and material interest in the property described in 
the complaint." It is not a case, then, of two défendants claiming sep- 
arate and distinct interests in différent parcels of property, but where 
the two défendants are asserting title to one and the same property. 
This being so, no separable controversy is made to appear. 

Upon the theory upon which the action proceeds, each of the two 
défendants named is under thé statute of the state a necessary party 
to the procéedings ; and, as stated by Mr. Moon, in an action against 
several défendants — 

"to approprlate a single tract of land the controversy between the plaintiff 
and one défendant is not separable from that between the plaintiff and any 
other défendant." Removal of Causes, § 144. 

In this respect it çan make no différence that the action may turn 
out tp hâve been brought upon an erroneous theory and that plaintiff 
may on the trial fail to sustain his cause of action as laid. The truth 
of the facts as above stated cannot be tried in this proceeding. The 
court is, circumscribed by the record before it, and the plaintiff has 
the right to proceed upon the theory outlined in his complaint, not- 
withstanding that theory may prove erroneous. 

In Alabama G. S. Ry. Co. v. Thompson, supra, where plaintiff 
had sued two défendants jointly upon what was contended to be 
an erroneous theory, the court, after a review of ail the authorities on 
the subject, say: , 
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"Does tMs become a separable controversy withln the meaning of the act 
of Congress because the plaintiiï bas misoonceived bis cause of action and 
had no rigbt to prosecute the défendants jointly? We think, in the light of 
the adjudications above cited from this court, it does not. Upon the face of 
the complaint, the only pleadlng filed in tbe case, the action is joint. It may 
be that the state court ^vlU hold it not to be so. It may be, which we are 
not called upon to décide now, that this court would so détermine if the mat- 
ter shall be presented In a case of whleh it has jurlsdiction. But this does 
not change the eharacter of the action which the plaintlfE has seen fit to 
bring, nor change an alleged joint cause of action into a separable contro- 
versy for the purpose of removal. The case cannot be removed, unless It 
Is one which présents a separable controversy wholly between citizens of 
différent states. In deterniinlng this question the law looks to the case 
uiade in the pleadlngs, and détermines whether the state court shall be re- 
quired to surrender its jurlsdiction to the fédéral court." 

Under the principles thus obtaining it can make no différence to 
the rights of the parties on this motion if it be true, as asserted at 
the argument, that since the action was commenced the entire title 
to this property has passed by deed from the successor of the Cali- 
fornia Pacific Railroad Company to the défendant Southern Pacific 
Company. That fact may affect the eventual rights of the parties to 
the action, but it adds nothing to the record which may be consid- 
ered hère. 

It may be added that, should the case upon going back assume a 
différent aspect by amendment of the pleadings or otherwise, so as 
to présent for the iirst time a cause for removal by the défendant now 
seeking it, it will not then be too late to assert that right. Bagenas 
V. Southern Pacific Co. (C. C.) 180 Fed. 887, and cases there cited. 
As the case now stands, the right of removal does not exist. 

The motion to remand will be granted. 



BEENT V. CHAS. H. LILLY CO. 

(District Court, W. D. Washington, N. D. January 30, 1913.) 

No. 1,760. 

1. New Trial (§ 114*) — Résignation of Judoe Pending Motion — Authokity 

OF Successor. 

Where the District Judge resigned without ruling on a pétition for 
new trial and settlement of the blU of exceptions, but there was a fuU 
sténographie report of the proceedlngs of the trial, the notes of which 
were extended, tlie defeated party was not entitled to a new trial as a 
matter of right, under Act June 5, 1900, c. 717, 31 Stat. 270 (U. S. Comp. 
St. 1901, p. 696), providlng that, where the trial judge by reason of dls- 
ability is unable to pass on a motion for new trial and allow a blU of 
exceptions, hls successor shall do so, where the évidence has been taken 
in sténographie notes. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 234-236; 
Dec. Dig. § 114.*] 

2. Courts (§ 329*) — Jubisdiction — Amount in Contboveesy. 

Where plaintiff, suing in the District Court, demanded in good falth 
judgmeut for over $3,000, and défendant pleaded the gênerai issue and 

•For other; cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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an affirmative défense, the évidence under wliicli disclosecl tlie real con- 
troversy. the District Court had jurisdlctlon. 

[Ed. Note— For other cases, see Courts, Cent. Dig. § 897 ; Dec. Dig. 
§ 329.* 

Jurisdictlon as determined by amount in controversy, see notes to Auer 
V. Lombard. 19 C. C. A. 75; ïennent Striblins Siioe Co. v. Roper. 30 
■ C. C. A. 459; O. J. Lewis Mercantile Co. v. K:iei)ner, 100 C. C. A. 288.] 

8. Appeai. and Kbeob (§ 1099*) — Law of the Case — Décision of Court on 
Appeal. 

A décision of tlie Circuit Court of Ajipeals that a coutract of çiale of 
blue grass seed, entered into between a seller in Kentueky and a buyer 
in Washington, is anibiguous as to the nuniber of pounds to be de- 
livered for a bushel, and remanding the case for the ,1ury to détermine 
the nieaning of the contract, in view of the farts of the case, conchisively 
détermines the materiality of évidence of eustoni in Kentueky tlmt 14 
pounds constituted a bushel admitted on the trial. 

[Ed. Note. — Foi- other cases, see Appeal and Error, Cent. Dig. §§ 4370- 
4379 ; Dec. Dig. § 1009.*] 

4. CtrsTOMS AND Usages (§ 15*) — Evidence — Aumissibility. 

Where a seller in Kentueky sold to a buyer in Washington blue grass 
seed, but the contract of sale was amblguous as to the miinber of pounds 
to be delivered for a bushel, évidence of the custoni in Kentueky that 14 
pounds constituted a bushel was admissible, provided the buyer knew 
of the custom and contracted with l'eferenee to it, whether the sale took 
place in Kentueky or in Washington. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 
.SO-33 ; Dec. Dig. § 1,5.*] 

5. ArrEAL and Ehiîob (§ 1212*) — Re.mand of Cause — Issues in Lower Court. 

Where, in an action for the piice of blue grass seed, the issue was 
restricted by the Circuit Court of Appeals to the question as to what 
the contract between the parties was, and the court on a new trial clear- 
]y limited the issue submitted to Ihe Jury to the question wliether the 
contract called for blue grass seed at 14 pounds per busb.el, or 21 pousuis, 
the action of the court in ruling that the jury could not find on a Quan- 
tum nieruit was proper. 

[Ed. Note. — For other cases, see Appeal and I']rror, Cent. Dig. § 4713; 
Dec. Dig. § 1212.*] 

6. Trial (§ 273*) — Instructions— Exceptions. 

A party complainlng of the instructions must, as required by court rule 
58, except thereto before the return of the verdict, so that the trial court 
may hâve an opportunity to correct auy mislake or more fully advise 
the jury as to the law; and the matter is not controlled by rule 75, 
which applles to bills of exception geuerally and thelr settlement, and 
not to the announeement or taking of exceptions to the Instructions. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 6S0-G82; Dec. 
Dig. § 273.*] 

At Law. Action by N. Forci Brent, doing business under the firm 
name of Charles S. Brent & Bros., against the Charles H. Lilly Com- 
pany. Pétition for new trial denied. 

See, also, 174 Fed. 877. 

Preston & Thorgrimson, of Seattle, Wash., for plaintiff, 
J. H. Allen, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. This cause is before the court upon 
defendant's pétition for a new trial. The plaintiff, a Kentueky seed 

•For othar cases see same topic & i nu.meeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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dealer, sued to recover $3,024 for a shipment of Kentucky blue grass 
seed sold the défendant, a large seed dealer of Seattle, Wash. The 
contract is evidenced by certain letters aiid telegrams between the 
parties. Thèse are set out in the former opinions in this case of the 
Circuit Court and the Circuit Court of Appeals. (C. C.) 174 Fed. 882 ; 
186 Fed. 700, 108 C. C. A. 518. 

The real dispute between the parties is whether, under the contract, 
the seed was to be measured at 14 pounds to the bushel, as claimed 
by the plaintiff, or 21 pounds, as claimed by the défendant. Upon 
the first trial, the court held that the written contract was not am- 
biguous, and that under it 14 pounds was to constitute a bushel, and 
instructed the jury to return a verdict accordingly. 174 Fed. 882. 

Upon writ of error, the Court of Appeals held that the Circuit 
Court had erred, that one of the writings constituting the contract was 
ambiguous, and that its meaning, taken in connection with the bal- 
ance of the correspondence, should hâve been left to the détermination 
of the jury under appropriate instructions from the court. A second 
trial was had, and a verdict returned in accordance with plaintiff 's 
contention. The trial judge having resigned without a ruling had 
upon the pétition for a new trial, the same is now before the court. 

The following authorities are relied upon by the plaintiff: Nelson 
V. Imper. Trad. Co. (Wash.) 125 Pac. ll^l ; 22 Am. & Eng. Enc. of 
Law, p. 1339; Hamilton v. Schlitz Brewing Co., 129 lowa, 172, 105 
N. W. 438, 2 L. R. A. (N. S.) 1078; Clark v. Shannon & Mott Co.. 
117 lowa, 645. 91 N. W. 923; Aerheart v. St. Louis, I. M. & S. Ry. 
Co., 99 Fed. 907, 40 C. C. A. 171 ; Dovle v. Union Pac. Ry. Co., 147 
U. S. 413, 13 Sup. Ct. 333, 37 L. Ed. 223 ; Baltimore & P. R. Co. v. 
Baptist Church, 137 U. S. 568, 11 Sup. Ct. 185, 34 L. Ed. '784; Sim- 
mons v. U. S-, 142 U. S. 148, 12 Sup. Ct. 171, 35 L. Ed. 968. 

The défendant relies upon the following authorities : Portland 
Flouring Mills Co. v. British F. & M. Ins. Co., 130 Fed. 862, 65 C. C. 
A. 344; Phœnix Co. v. Humphrey-Ball, 58 Wash. 401, 108 Pac. 952; 
Hopkins V. Cowen, 90 Md. 152, 44 Atl. 1062, 47 L. R. A. 124; Tread- 
vvell V. Anglo American (C. C.) 13 Fed. 23, 5 Ann. Cas. 263; 22 Am. 
& Eng. Enc. of Law (2d Ed.) 1340; Dow v. Gould, 31 Cal. 629; 
Mead v. Dayton, 28 Conn. 33; Lewis v. McCabe, 49 Conn. 155, 44 
Am. Rep. 217; Weil v. Golden, 141 Mass. 364, 6 N. E. 229; Camwell 
V. Sewell, 5 H. & N. 728 ; Rhode Island Locomotive Works v. South 
Eastern R. Co., 31 L. C. Jur. 86; G. A. Gray Co. v. Taylor Bros. Iron 
Works Co., 66 Fed. 686, 14 C. C. A. 56; Koster v. Merritt, 32 Conn. 
248 ; Brinker v. Scheunemann, 43 111. App. 662 ; Diether v. Ferguson 
Lbr. Co., 9 Ind. App. 173, 35 N. E. 843, 36 N. E. 765 ; Fred Miller 
Brewing Co. v. De France, 90 lowa, 395, 57 N. W. 959; Finch v. 
Mansfield, 97 Mass. 89; Kline v. Baker, 99 Mass. 253; Brockway 
v. Malo-ney, 102 Mass. 308; Dolan v. Green, 110 Mass. 322; Ames 
V. McCamber, 124 Mass. 85 ; Milliken v. Pratt, 125 Mass. 374, 28 Am. 
Rep. 241 ; Portsmouth Brewing Co. v. Smith, 155 Mass. 100, 28 N. 
E. 1130; Tarbox v. Childs, 165 Mass. 408, 43 N. E. 124; Orcutt v. 
Nelson, 1 Gray (Mass.) 536; Khng v. Fries, 33 Mich. 275; Sullivan 
V. Sullivan, 70 Mich. 583, 38 N. W. 472 ; Webber v. Howe, 36 Mich. 
202 F.— 22 
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150, 24 Am. Rep. 590; In re Kahn, 55 Minn. 509, 57 N. W. 154; 
Lynch v. Stott, 67 N. H. 589, 30 Atl 420; French v. Hall, 9 N. H. 
137, 32 Am. Dec. 341; Sessions v. Little, 9 N. H. 271; Lauten v. 
Rowman, 59 N. H. 215; Fuller v. Leet, 59 N. H. 163; Backman v. 
Jenks, 55 Barb. (N. Y.) 468; D'Ivernois v. Leavitt, 23 Barb. (N. Y.) 
63; Jaffray v. Wolf, 4 0kl. 303, 47 Pac. 496; Born v. Show, 29 Pa. 
288, 72 Am. Dec. 633; Baltimore & O. R. Co. v. Hoge, 34 Pa. 214; 
Henry v. Philadelphia Warehouse Co., 81 Pa. 76; Braunn v. Keally, 
146 Pa. 519, 23 Atl. 389, 28 Am. St. Rep. 811 ; Perlman v. Sartorius. 
162 Pa. 325, 29 Atl. 852, 42 Am. St. Rep. 834; Arnold v. Sliade, 3 
Phila. (Pa.) 82, 15 Leg. Int. 75; Lowrey v. Ulmer, 1 Pa. Super. Ct. 
425 ; Whiting Mfg. Co. v. Fourth St. Nat. Bank, 15 Pa. Super. Ct. 
419; Mack v. Lee, 13 R. I. 293; Beverwick Brewing Co. v. Oliver, 
69 Vt. 323, 37 Atl. 1110; State v. O'Neil, 58 Vt. 140, 2 Atl. 586, 56 
Am. Rep. 557. 

[1] There was a full sténographie report of the proceedings oi 
the trial, the notes of which hâve now been extended. The défendant 
is therefore not entitled, on account of the résignation of the trial 
judge prior to the ruling on the motion for a new trial and settle- 
ment of the bill of exceptions, to a new trial as a matter of right. 
Act June S, 1900, c. 717, 31 Stat. at Large, 270, 4 Fed. Stat. Ann. 
594, § 953 (U. S. Comp. St. 1901, p. 696) ; Penn Mut. Life Ins. Co. 
V. Ashe, 145 Fed. 593, 76 C. C. A. 283, 7 Ann. Cas. 491. 

[2] Défendant contends that, the effect of the dispute between 
the parties being the différence between the price of the seed at 14 
pounds to the bushel and 21 pounds to the bushel, which différence 
would amount to $1,008, therefore the amount in controversy is not 
.suiificient to give the court jurisdiction. This error was urged before 
the Court of Appeals, but not sustained. The défendant, though ad- 
mitting it owed the plaintiff $2,016, an amount in excess of that then 
required to give the court jurisdiction, did not pay the amount, and 
suit was brought to recover $3,024. The jurisdiction is fixed by the 
amount sought, in good faith, to be recovered by the complaint. Un- 
der the pleadings there could be, and was, a judgment recovered in 
excess of the jurisdictional amount. Nothing more is required. 
Vance v. W. A. Vandercook, 170 U. S. 468, at 472, 18 Sup. Ct. 645, 
42 L. Ed. 1111. 

The défendant, in its answer, pleaded the gênerai issue, as well 
as an affirmative défense, in which latter the real nature of the différ- 
ences between the parties, as afterward developed by the évidence, 
was disclosed. It is considered that, other questions apart, this gên- 
erai déniai, putting in issue plaintiff's right to recover, would show 
the jurisdictional amount to be in controversy, for by that déniai 
plaintiff's right to recover anything was disputed. 
, [3] The défendant further contends that the court erred in admit- 
ting évidence tending to show that in Kentucky there was a custom 
that 14 pounds of blue grass seed constituted a bushel, This évidence 
Vv^as admitted on the first trial, over defendant's objection — an objec- 
tion noted, but not sustained, by the appellate court on the writ 
of error. The objection then made by the défendant was that the 
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written contract was not ambiguous, and that, therefore, évidence of 
the custom in Kentucky was inadmissible. The appellate court held 
that the contract was ambiguous, and said concerning the évidence 
as to the alleged custom: 

"The only ground for the admission of such évidence was that it might 
ald in the true construction of the contract. If needed for that purpose, it 
was clearly a matter for the jury, since the évidence upon the subject was 
conflicting ; and such could only hâve been the theory upon which the alleged 
custom was set up in the complaint." 

The cause was remanded for the jury to détermine the meaning of 
the ambiguous writing, "in view of ail the facts and circumstances 
of the case." The materiality of this testimony is, therefore, no 
longer an open question in this case. 

[4] As a part of this contention, the défendant daims that, in the 
sale, title passed at Seattle, and not at Paris, Ky. ; that, therefore, the 
custom of Washington and neighboring states was alone material. 
Without deciding whether the sale took place at Seattle or Paris — a 
point not covered by the instructions — the évidence is, in either event, 
material. In Washington, and the West generally, blue grass and 
other seeds and grains are sold by the pound, or 100 pounds, and 
there cannot be said to be an established custom hère as to the num- 
ber of pounds constituting a bushel. 

Kentucky is recognized as the leading market and producing section 
for blue grass seed, and, in the absence of an established custom at 
the place of sale, in case of doubt concerning the meaning of the par- 
ties to a contract in this particular, évidence of the custom in Ken- 
tucky would be admissible, provided the jury found that the défendant 
knew of the custom and contracted vi'ith référence to it, ail of which 
questions were submitted to the jury under appropriate instructions, 
to which no exception was taken. 

A large number of other errors are assigned — over 70. Thèse relate 
to rulings made upon the admission and rejection of évidence, and 
remarks by the court in the présence of the jury, alleged to hâve been 
prejudicial to the défendant. Error is also assigned upon various 
of the court's instructions. Thèse assignments are too great in num- 
ber to receive; separate mention, but an examination fails to disclose 
any deemed to hâve prejudiced the défendant. None of the com- 
menta of the court concerning the évidence exceeded the latitude 
allowed in such cases. Aerheart v. St. Louis, I. M. & S. Ry. Co., 
99 Féd. 907, 40 C. C. A. 171 ; Doyle v. Union Pac. Ry. Co., 147 U. 
S. 413, 13 Sup. et. 333, 37 L. Ed. 223 ; Baltimore & P. R. Co. v. 
Baptist Church, 137 U. S. 568, 11 Sup. Ct. 185, 34 L. Ed. 784; Sim- 
mons v. U. S., 142 U. S. 148, 12 Sup. Ct. 171, 35 L. Ed. 968. 

In the court's charge to the jury they were told : 

"In calling your attention to the particular features of the évidence, you 
will bear in mind that I am simply doing that to illustra te and niake plain 
the points I am going over, and not as in any way controlling you in: your 
judgmeQt; upon any question of fact." 

[5] Error is assigned because the trial judge ruled that thé jury 
could not firtd upon the quantum meruit. Such ruling was manifestly 
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correct. The only issues raised by the pleadings were as to what the 
contract between the parties really was. It was to détermine that 
question that the cause was remanded by the Circuit Court of Ap- 
peals. The court clearly Hmited the issues, submitted to the jury for 
their détermination by its instructions, to the question whether the 
contract was for blue grass seed at 14 pounds, or 21 pounds, to the 
bushel, and no exception was taken to this part of the charge. 

[6] A number of errors are assigned concerning the charge to the 
jury, but they nearly ail are concerning matters to which no excep- 
tion was taken while the jury was at the bar or before the return 
of the verdict. Nothing is found in the charge prejudicial to the 
défendant; but it is considered a substantial right of litigants that 
their adversary be required to take ail exceptions to the charge 
before the return of the verdict, in order that the trial judge may 
hâve the opportunity to correct any mistake concerning, or more fully 
advise the jury as to, the law. Rule No. 58 of the rules of this 
court provides: 

"Exceptions to a charge to a jury, or to a refusai to glve as a part of such 
charge Instructions requested in wrlting, may be talcen by any party by 
stating to the court, after the Jury hâve retired to conslder of their verdict, 
and if practicable before the verdict has been returned, that such party ex- 
cepts to the sanie, specifying by numbers of paragraphs or in any other eon- 
venient manner the parts of the charge excepted to, and the requested in- 
structions the refusai to glve which is excepted to ; whereupon the judg» 
shall note such exceptions in the minutes of the trial or cause the reporter 
(If one is in attendance) so to note the same." 

Nothing appears in the record or upon the argument to take this 
case out of the rule. The défendant contends that this matter is 
controUed by rule numbered 75, and not by rule 58; but it is clear 
that rule 75 applies to bills of exception generally and their settle- 
ment, and has no application to the announcement or taking of excep- 
tions to the charge to the jury. 

Pétition for a nevv trial denied. 



HAWKINS V. BARBER ASPHALT PAVING CO. 

(District Court, D. Oregon. January 20, 1913.) 

No. 5,700. 

Death (5 31*) — Action fob Dbath — Bmploter'3 Liabilitt Act — Right o» 
Administbatbix. 

Employer's Llabillty Act Or. (Laws 1911, p. 17) S 4, provides that il 
there shall be any loss of life by reason of the neglects or violations of 
the provisions of the act by any owner, contracter, or subcontractor, or 
any person liable under the provisions of the act, the widow of the décè- 
dent, his lineal heirs, or adopted children, or the husband, mothw, or 
father, as the case may be, shall hâve a right of action, wlthout any llmlt 
as to the amount of damages. Eeld, that such section gives but one ac- 
tion for the deatb of an employé, which survives to the widow of the per- 
son killed, his lineal descendants, or adopted children; and an action bj 
the widow as the decedent's administratr^ cannot be malntained. 

[Ed. Note.— For other cases, sea Deatli, Cent Dlg. Si 35, 37-^6, 48 : 
Dec. Dlg. { 31.»] 

*Far other cases se* same topic & i kumbeb Id Dec. * Am. Dits. 1907 to daU, A Rep'r Indexes 
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At Law. Action by Margaret C. Hawkinsj as administratrix of the 
estate of Delford S. Hawkins, deceased, against the Barber Asphalt 
Paviiig Company. On démarrer to the complaint on the ground of an- 
other action pending. Denied. 

John F. Logan and I. N. Smith, both of Portland, Or., for plaintiff. 
Rauch & Senn, of Portland, Or., for défendant. 

WOLVERTOX, District Judge. This is a case which, from a read- 
ing of the complaint, it would appear was brought under the Em- 
ployer's Liabihty Act (Laws 1911, p. 16) passed in the state of Ore- 
gon by initiative on November 8, 1910. The purpose of the suit is to 
recover damages for the death of Delford S. Hawkins, which, it is 
alleged, was caused by the négligence of the défendant and its foreman. 
Subséquent to the institution of this action another was instituted by 
Margaret C. Hawkins against the paving Company and Tom Sloane. 
its foreman, apparently under the same statute, to recover damages 
for the death of Delford S. Hawkins, alleging négligence arising out 
of the same state of facts. 

The défendant now demurs to the complaint in the case instituted 
by Margaret S. Hawkins as administratrix, on the ground that it 
appears from the complaint and the records of the court that there is 
another action pending in this court by the plaintiff against the défend- 
ant paving Company for the same cause of action set forth in the 
complaint herein. This présents the question whether or not, under 
the said Employer's Liability Act, more than one cause of action 
exists for alleged injuries sustained by reason of the négligent acts of 
the employer, his foreman or agent, while acting in pursuance of that 
particular statute, or within its purview, where loss of life has been 
sustained. Section 4 of the act provides that: 

"If there shaU be any loss of life by reason of the neglects or fallures or 
violations of the provisions of this act by any owner. eontractor, or siibcon- 
tractor, or any person liable under the provisions of this act, the widow of 
the person so Uilled, his lineal helrs or adopted children, or the husband, 
mother, or father. as the case niay be. sbal) hâve a right of action vvithout 
auy limlt as to the aniount of damages which may be awarded." 

It would seem that this statute gives an action for négligence aris- 
ing from particular acts, and so far as it gives a right of action for 
the death of a person it is akin to Lord Campbell's Act. This may 
be termed a survival action. At common law there was no right of 
action for the death of a person, but it is the purpose of this act to 
give to certain individuals such a right. 

In my view of the statute, it gives but one action, which is not 
cumulative in its purpose or character. This action survives to the 
widow of the person killed, his lineal descendants or adopted children, 
etc., and the right of action is without limit as to the amount of dam- 
ages. California has a statute (section 377, Pomeroy's Code of Civil 
Procédure of California) which provides that : 

"When the death of a person, not belng a mlnor, Is caused by the wrongful 
act or neglect of another. his helrs or Personal représentatives may luaintain 
an action for damages against the person causing the death, or if such per- 
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son Is employed by another who Is responsible for bis conduct, then also 
against such other person." 

This statute has been construed by the Suprême Court of the state 
of California to give but one action, which action may be brought 
either by the heirs of the deceased or by his personal représentatives, 
and when one action is instituted, the court having compétent juris- 
diction of it, that is the only action which the statute permits, "as, for 
instance," quoting from the opinion of the court, "when the personal 
représentative of the deceased brings an action to recover damages 
for the act or neglect causing death, if another action is afterward 
brought by the heirs of the deceased, the pendency of the prior action 
may be well pleaded in abatement of it; or if a judgment has been 
rendered in the first, such judgment may be well pleaded in bar of 
the second action." Munro v. Dredging, etc., Co., 84 Cal. 515, 522, 
24 Pac. 303, 305 (18 Am. St. Rep. 248). 

In the case of Lange v. Schoettler, 115 Cal. 388, 47 Pac. 139, the 
court said: 

"The relatives, or the représentative in their behalf, can recover the value 
of that which they hâve lost throngh the vvrongful act of the défendant, and 
nothlng more. It is true, in the case of a œother or a wlfe, the jury bave 
been allowed to consider the fact that they were deprived of the conifort, 
Society, and protection of a son or busband; but it has been always held 
that this was in strict accordance with the rule that only the pecuniary vaine- 
of the life to tbe relations could be recovcred." 

In a later case, Burk v. Arcata & M. R. R. Co., 125 Cal. 364, 57 
Pac. 1065, Il Am. St. Rep. 52, it is held that : 

"In an action for damages for the death of plaintifï's brother, only nominal 
damages can be recovered, where it docs not appear that plaintifE derived, or 
could teàsonably expect to dérive, pecuniary benefit from deceased, nor that 
deceased was accumulating, or was likely to accumulate, any estate, so that 
pla^ntiff, as his heir, would sufEer pecuniary loss." 

And in a still later case, Webster v. Norwegian Min. Co., 137 Cal'. 
399, 70 Pac. 276, 92 Am. St. Rep. 181, construing the same statute, 
that the administrator can sue — 

"only where there are heirs, tbe right of action being for their beneflt, and 
therefore their existence must be pleaded and proved." 

So it is with the statute now under considération. The wife, the 
lineal descendants, or the adopted children, as the case may be, are 
given the right of action for injuries sustained by reason of the nég- 
ligence ofemployers or their servants, acting under or in pursuance 
of the act in question, and in that right of action they may recover 
for ail loss sustained by reason of the death of the employé. This 
includes, if the widow is suing, her loss of society and protection, as 
well as the injury which she or the heirs of the deceased may hâve 
sustained; so that no right of action is left to be instituted in the 
name of the wife as administratrix. 

The adoption of this law was suggested, no doubt, with a view 
to giving a spécial action for death in ail cases arising under the 
statute, -and it precludes the institution of an action by any other per- 
sbhs'than those enumerated therein. Nor is this conclusion in con- 
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flict with the décision of the Suprême Court of the state of Oregon 
in Staats v. Twohy Bros. Co. (Or.) 123 Pac. 909, because in that case 
it would seem that the suit was instituted, not under this statute, but 
under the ordinary right of action arising upon facts not within the 
statute, for Mr. Justice Moore, announcing the décision of the court, 
says: 

"Au examination of the averments of the eoinplaint, when read In connec- 
tion wlth the prayer for judgment, leads to the conclusion that the cause of 
action thus set forth Is founded on the section of the Code adverted to (name- 
ly, section .380, Lord's Oregon Laws), and not upon the statute mentioned." 

It follows, therefore, that the case of Margaret C. Hawkins, as 
administratrix, the one we are now considering, does not He under 
the statute, while the case of Margaret C. Hawkins, suing in her 
individual capacity, is properly brought. The demurrer, based as it 
is upon the ground that there is another action pending for the same 
cause, should be denied. The complaint, however, does not state a 
cause of action in the right of the administratrix. 



THE EMPIRE CITY. 

THE SONOMA. 

(District Court, N. D. Ohlo, E. D. Jauuary 14, 1913.) 

No. 2,544. 

Collision (§ 8,3*)— Sïeam Vessels Meeïikg in Fog— Mutual Faults. 

A collision occurred in a dense fog near the sonth end of Lake Huron 
between the steel steamshlps Empire City, downbound loaded with ore, 
and Sonoma, upbound, llght. There was quite a procession of boats in 
botli directions on that mornlng, and both vessels were riroceeding at 
moderate speed. The collision occurred about 400 feet east of the idéal 
range line in the center of the channel, after the Sonoma had given a 
passing signal of one whlstle, whieh had not been ansvvered. Held, that 
the fault ^vas iirimarlly that of the Empire City in being on the wrong 
side of the channel, and because her Jookout was inattentive and falled 
to hear the Sonoma's signal, although the Empire City was belleved to be 
out of her course, and was preparlng to anchor; also, that the Sonoma 
was in fault for proeeedlng after failing to receive an answer to her 
signal, although she continued to hear the fog signais of the Empire 
City, instead of stopping and soundlng alarm signais. 

[Ed. Note.— For other cases, .see Collision, Cent. Dig. §§ 15G, 167, 175; 
Dec. Dig. § 83.* 

Signais of meeting vessels, see note to 30 0. C. A. C30.] 

In Admiralty. Suit for colUsion by the Duluth Steamship Company, 
owner of the steamship Sonoma, against the steamship Empire City, 
the Pittsburgh Steamship Company, claimant, and cross-Iibel by such 
Company against the Sonoma. Decree dividing damages. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio 
(Kelley & Cottrell, of Cleveland, Ohio, of counsel), for libelant. 

Goulder, Day, White, Garry & Duncan, of Cleveland, Ohio (Har- 
vey D. Goulder, O. D. Duncan, and Robert G. McCreary, ail of Cleve- 
land, Ohio, of counsel), for respondent. 

*For other cases see same topie & § nbmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DAY, District Judge. On the morning of May 21, 1910, duriiig a 
dense fog, the steamer Empire City and the steamer Sonoma col- 
lided at the f oot of Lake Huron, somewhere between the Point Ed- 
ward Range lights and the light ship. The Empire City is a steel 
steamer 406 feet keel, 48 feet beam, and the Sonoma is a steel steamer 
416 feet long and 50 feet beam. The Empire City was loaded with 
iron ore, downbound from Duluth to Cleveland, and the Sonoma was 
upbound, light. In running out of the St. Clair river, at a point near 
this collision, the range knovvn as the Et. Gratiot Range is used, and 
this is followed and run out until the Et. Gratiot light is passed, where 
the turn of about two points is made onto the course marked the 
Point Edward Ranges, and this course leads out past the light ship. 
Erom the turn onto the Point Edward Ranges, to a point abreast 
the light ship, is a distance of about a mile and a half. The turn 
referred to is distant from the front range of the Point Edward 
Ranges a little less than one-half mile. The idéal course marked on 
the government charts by the Point Edward Ranges divides the chan- 
nel available at this point in the middle, and there is good water a dis- 
tance of a thousand feet or more to the eastward and westward of Ihe 
idéal range course. 

On the morning of the collision there was a procession of 
boats proceeding upwards and downwards near thèse ranges, just 
described. The fog lifted somewhat, and the procession of boats 
had started, heading down on the one hand to the St. Clair river, 
heading up on the other, to Lake Huron, when the fog again set- 
tled. Proceeding ahead of the Sonoma was a small, heavily ladcn, 
slow-going vessel, named the lonia. The Sonoma blew a signal in- 
dicating that she wished to pass the lonia, and, after receiving an 
alarm signal from the lonia, dropped to the stern of her, and followed 
the lonia up the Ranges at a distance of about a half a mile astern, 
The course taken by the Sonoma was some 400 or 500 feet to the 
east of the idéal range Une. This is fixed from testimony of the 
Sonoma's crew, and from the testimony of the captain of the lonia, 
and from the captains of the Algonquin and the Goulder, boats which 
passed in the downward course. The Sonoma was passing through 
this fog, proceeding slovvly. She would proceed a short distance 
under this speed, blowing fog signais. It is not indicated by the tes- 
timon}' of the witnesses who testified in open court that either of 
thèse boats was going at excessive speed. The current was probably 
about two miles an hour, according to the estimate of witnesses on 
board the Empire City, and the Empire City was drifting down with 
the current. Although the witnesses on the deck of the Empire 
City place the speed of the Sonoma at seven or eight miles an hour, 1 
dû not believe that the Sonoma was going at more than moderate .speed. 
It was quite natural that, when those on the deck of the Empire City 
first saw the Sonoma, they would judge she was coming at great 
speed by reason of her sudden appearaiice and their realization of 
their péril at the approach of this other boat which unexpectedly 
came to view. 

As the Sonoma proceeded upwards on the morning of this disaster, 
she passed the Algonquin and the goulder, downbound, under one- 
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blast signais. There was nothing unusual about thèse maneuvers, 
and the testimony from the captain of the Algonquin and Goulder 
indicates that the Sonoma was proceeding at moderate speed well 
to the eastward of the idéal range Une. After passing the Algonquin 
and the Goulder, the Sonoma next picked up the fog whistle of the 
Empire City, blew one blast, followed by the usual fog signais at 
intervais of less than a minute. Next a fog signal was heard from 
the Empire City, and again other fog signais wer« heard from the 
Empire City, making three fog signais in the interval of time. dating 
from the blowing of the one-blast passing signal on the Sonoma. 
I think it is established by the testimony that the collision happened 
a little less than half way up on the line, between the light ship and 
the Point Edward Ranges, and some 400 feet to the eastward of the 
idéal range line. In the course of her voyage down, the Empire City 
had arrived in the vicinity of the light ship during the night preceding 
the collision. On the morning of the 21st, the fog lifting, the fleet 
started down, several vessels going into the river ahead of the Em- 
pire City and a number of vessels coming behind. 

Considering the testimony of ail the witnesses, including the wit- 
nesses on the lonia, the Algonquin, and the Goulder, it is apparent 
to me that the Empire City was several hundred feet to the eastward 
of the idéal range line at the time of this collision. The Empire 
City at the time of the collision was going ahead very slowly. As was 
indicated by the testimony of her second mate, she had made no prog- 
ress ahead ptherwise than that furnished by the current of the water 
at this place which was estimated at some two miles an hour. At the 
time of the collision, the Empire City was getting ready to anchor. 
The second mate was putting over the lead in order to ascertain 
whether the Empire City had lost her way. The second mate was 
reporting that the Empire City had lost her way, and the others 
were evidently paying some attention to the matter of anchoring. 

It is évident that the outlook, which was absolutely complète in 
numbers, failed to hear the passing signal, or the fog signais blown 
by the Sonoma. And it is plain to me that the attention of the navi- 
gating officers and those on lookout on the Empire City was engaged 
more in the process of anchorage than it was in the process of ascer- 
taining the whereabouts of other beats on this very foggy morning 
as other boats in this vicinity heard the Sonoma signais. Inasmuch 
as the navigators of the Empire City must bave appreciated the fact 
that there was great danger, and inasmuch as they were in the path 
of vessels upwardbound, the lookout was not paying the attention 
which should hâve been paid on this occasion. Without reviewing 
the décisions, the Empire City was inattentive in référence to its look- 
out. The Sonoma, in violation of proper navigation, after she had 
blown the one-blast passing signal, and heard the three fog signais 
from the Empire City, in this very thick weather, was at fault in pro- 
ceeding ahead, and not sounding an alarm signal. Ail of the pilot 
rules and ail of the courts' décisions indicate that in a dense fog those 
charged with the navigation of boats should exercise the greatest 
caution. Neither of thèse boats were proceeding at any more than 
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moderate speed. The prudent navigation of the Sonoma would hâve 
compelled her captain after having blown passing signais, and heard 
the three fog signais from the Empire City to slow down his speed 
to a standstill and blow an alarm signal until the position of the Em- 
pire City was ascertained. This was rendered ail the more necessary 
by reason of the fact that he was aware that boats would be pro- 
ceeding down on this morning, and, under the cii-cumstances, it was 
most necessary tô locate the positions of thèse boats. Had the Em- 
pire City been navigated properly, she would hâve had a lookout which 
would hâve paid attention to the présence of other vessels and their 
signais, and not hâve been apparently absorbed with the anchoring 
of that boat while the boat was on a course much pursued by vessels 
upwardbound, in procession that morning, and at a position greatly to 
the eastward of the course usually followed by downwardbound boats 
at that time. 

I accordingly find that both of thèse boats were at fault. 



TTNITED STATES v. ÏHO-MPSON. 
(District Court, N. D. Ccalifoniia, First Division. December 30, 1912.) 

No. 5,119. 

1. Oriminal Law (§ 095*) — Sentence on Conviction on Différent Oounts 

constuuction — "slngle sentence." 

A judgraent in a crimiual case, designatlug différent and consécutive 
periods of imvirisonnient of a défendant on différent counts in the same 
Indlctment, does not constitute separate and distinct sentences for eacli 
period, but a 'single sentence" for tlie aggregate period. 

[Ed. Note.— For other cases, see Crirainal Law, Cent. Dlg. §§ 2518, 
2521, 252;;-2526, 2528 i,L 2530, 2536-2543; Dec. Dig. § 995.*] 

2. Criminai, Law (§ 1218*) — Sentence — Construction or Statute — Whitk. 

Slave Tiîafeic Act. 

On conviction of a défendant of violation of White Slave Traffle Aet 
.Tune 25, 1910, c. 395, 36 Stat. 825 (U. S. Comp. St. Supp. 1911, p. 1343), 
it is compétent for the court to sentence hiiu to imprisonment in a pen- 
Itentiary for a longer or shorter period than one year. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3320- 
3328 ; Dec. Dlg. § 1218.*] 

Criminal prosecution by the United States against Carter Thomp- 
son. On motion by défendant to amend judgment. Denied. 

Benjamin L. McKinley, Asst. U. S. Atty. 

Sea & Fallon, of San Francisco, Cal., for défendant. 

VAN ELEET, District Judge. Défendant was convicted on an in- 
dictment charging him with a violation of the White Slave Traffic 
Act, so called, an offense made a felony, punishable by imprisonment 
for not to exceed five years, etc. (36 Stat. at Large, 825), and was 
sentenced to imprisonment in the fédéral penitentiary at McNeil's Is- 
land for an aggregate term of 18 months — a period of one year on 
the first count and 6 months on the second, the two to run consecu- 

•ï'or other cases see same topic & i humbee in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes. 
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tively. Treating thèse two periods as constituting separate sentences, 
the défendant now moves to correct or amend the judgment, by 
changing the direction therein as to the place of confinement from 
the penitentiary to a county jail, upon the asserted ground that the 
court was without power to sentence him to undergo imprisonment 
in a penitentiary under its judgment. 

The contention is based upon the ruHng in Re Mills, 135 U. S. 
263, 10 Sup. Ct. 762, 34 h. Ed. 107. In that case the défendant 
had been convicted of two several offenses prosecuted under separate 
indictments, but Consolidated for trial, and was sentenced to a term 
of one year under one indictment and six months under the other; 
the judgments being necessarily separate and distinct, but both direct- 
ing exécution thereof by confinement in a penitentiary. The offenses 
charged were not in terms denounced as félonies, one being for selling 
liquor without a license, and the other for unlawfully importing liquor 
into the Indian Territory, and there was then no provision of the 
fédéral statute defining a felony. Under thèse circumstances it was 
held that, in view of the language of section 5541, R. S. (U. S. Comp. 
St. 1901, p. 3721), it was not compétent for the court to direct the 
judgments to be executed by confinement in a penitentiary, neither of 
them embracing a term longer than one year; the court saying: 

"A sentence simply of 'imprisonment' lu the case of a person convicted of 
au offense against the Uuited States — where the statute prescribing the pun- 
îshment does not reanive that the accused shall be confiued in a penitentiary — 
eannot be executed by confinement in a penitentiary, except in cases where 
the sentence is 'for a period longer than one year.' In neither of the cases 
against the accused was he sentenced to imprisonment for a period longer 
than one year." 

[1] The circumstances of that case are in no substantial respect 
parallel with the présent, and in my judgment the ruling there made 
has no application to the facts involved hère. In the first place, the 
défendant is, I think, mùstaken in the assumption that he has been 
subjected to two separate sentences. The désignation of separate 
periods under différent counts of the same indictment, the second to 
commence coïncident with the expiration of the first, does not, in my 
judgment, constitute separate sentences, but a single sentence, made 
up of the aggregate period specified, and constitutes but one punish- 
ment, evidenced by one and the same judgment. I am aware that 
the Mills Case seems to hâve been construed by some of the fédéral 
courts as holding that a judgment like the présent, designating dif- 
férent periods of confinement upon différent counts of the same in- 
dictment, constitutes separate and distinct sentences for each period ; 
but neither the facts of that case nor anything said by the court sup- 
port that view, and it is evidently based upon a misapprehension. 

In the next place, the offenses involved in that case are not in the 
same category as that charged in the présent indictment. As sug- 
gested, this offense is expressly denominated a felony, and a felony is 
now defined in the Criminal Code, § 335 (Act March 4, 1909, c. 321, 
35 Stat. 1152 [U. S. Comp. St. Supp. 1911, p. 1687J) as. an offense 
"which may be punished by death or imprisonment for a term ex- 
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ceeding one year." Defendant's offense is therefore an infainous 
crime. As stated in Ex parte Wilson,' 114 U. S. 417, 426, 5 Sup. Ct. 
935, 939 (28 L. Ed. 89), in determining whether a crime is infamous 
within the meaning of the Constitution, the inquiry is whether it "is 
one for which the statute authorizes the court to avvard an infamous 
punishment, not whether the punishment ultimately awarded is an 
infamous one." And in Mackin v. United States, 117 U. S. 348, 352, 
6 Sup. Ct. m, 779 (29 L. Ed. 909), it is said : 

"We eannot doubt that at the présent day iniprisonmeiit in a State prison oi' 
peultentiary, witli or without liard labor, Is an infamous punisliment. It is 
not only so considered in tlie gênerai opinion of tlie people, but it lias been 
recognized as sucli in the législation of the states and territories, as well as 
of Congress." 

[2] The offense, being thus shown to be an infamous one, is to be 
punished as such ; and to hold that such an offense, where no minimum 
is fixed, may not competently be punished by imprisonment in a 
penitentiary, whetlier for a longer or shorter period than one year, as 
(Hscretion may dictate, is to deprive the term "felony" of the meaning 
which it bas always carried, not only at common law, but under the 
statutes of ail the states, and a meaning which it would seem to hâve, 
as well, under the Criminal Code. In this connection it is pertinent 
to notice the language of section 338 of that Code, which reads : 

"The omission of the words 'hard Inbor' frora the provisions prescrihlng the 
pnnisliiîicnt in tlie varions sections of tins act shall not be construed as de- 
priving the court of the power to impose hard labor as a part of the punish- 
ment in any case where said power now exists." 

Whiîe the language of section 5541 is comprehensive, and, standing 
alone, might be regarded as broad enough to cover a case like the 
présent, I am of opinion that, in view of thèse provisions of the Crim- 
inal Code, which must be read in conjunction with it, that construc- 
tion eannot now obtain without doing violence to the very obvions 
purpose of Congress to work a material change in dealing with those 
offenses which fall within its classification of félonies. Nor do I 
think it can be justly regarded as the intention of the court in the 
Mills Case to include such a case as within the limitation of that sec- 
tion. As aptly stated in considering the effect of that case upon a 
cognate question in Ex parte Friday (D. C.) 43 Fed. 916, 919, 920: 

"Jt is thought that the Suprême Court dld not intend this décision to appl.y 
to a sentence under a section of the statutes makiug it the imperative duty 
of tJie court to impose hard labor. To hold that it does apply makes the eu- 
forcement of some of the most important sections of the Revised Statutes 
simply impossible. Very many of thèse sections require Imprisonment at 
hard labor, leaving the term entirely in the discrétion of the court. 'At hard 
labor for not more than three years,' or 'not more than five yesirs,' or 'not 
more than ten years,' is the language of the law. Cases constantly arise 
ander thèse sections where the court is of the opinion that the ends of justice 
are fuUy met by an imprisonment at hard labor for less than a year, and 
often for less than six months. Other sections fix tlie term absolutely at less 
than a year." 

Thèse considérations apply with equal force hère, and I am of 
opinion, for the reasons stated, that the judgment as rendered is en- 
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tîrely within the law. Under the opposite view, it would be impos- 
sible in niany cases to "make the punishmeht fit the crime." 
The motion will be denied. 



UNITKD SÏATES v. HKALY. 

(District Court, D. Montana. February 3, 1013.) 

No. 239. 

1. Criminal L.wv (§ 37*) — Criminal Offense — Decovs. 

D<^eoys are perniissible to entrap crlminals, or to présent opportnnity 
to Uiose JiaAing intent to or who are willins to commit crime, but not to 
croate crirainals, or to ensnare the law-abidiug into conunittiug an of- 
fenf;e witliout an Intent to do so. 

fE(l. Note. — For otlier cases, see Criminal Law, Cent. Dig. § 42 ; Dec. 
Dis. § 37-*] 

2. Criminal Law (§ 37*) — Decoy.s — Intent. 

Wfiero a statute malces an act a crime regardless of tlie aetor's intent 
or knowledge, ignorance of fact Is no excuse if tlie act is done volunta- 
rily ; t)ut if done on solicitatlon by tlie govermnent's instrument to that 
end ignorance of fact shows the act to hâve been involuntary, and estops 
the gofernment from claiming a conviction. 

[Kd. Note. — For other cases, see Criminal Law, Cent. Dig. § 42 ; Dec. 
Dig. § 37.*] 

3. Criminal Law (§ 37*)— Selling Liquor to Indians — Okfes.ses — Decoys. 

\^'here an Indian decoy of government ofiicor.s so concealed the facl 
that lie was an Indian as to mislead défendant and induce hiin to sell 
intoxicating liquors to hirii, in order to procure défendant to commit tlie 
crime of selling liquor to an Indian. the sale, under such circumstances. 
was insufïieient to sustain a conviction. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 42 ; Dec 
Dig. § 37.*] 

Dennis Healy was convicted of selling intoxicants to an Indian. 
Judgment vacated, and défendant discharged. 

James W. Freeman, U. S. Atty., and S. C. Ford, Asst. U. S. Atty., 
both of Helena, Mont. 

M. F. Canning and P. E. Geagan, both of Butte, Mont., for de- 
fendant. 

BOURQUIN, District Judge. In this case the court, of its own 
motion, vacates the sentence and judgment, sets aside the verdict, 
and discharges the défendant. The conviction was for a felony, an 
unlawful sale of intoxicating liquor to an Indian, contrary to Act Jan. 
30, 1897, c. 109, 29 ,Stat. 506. The évidence was that the sale was 
solicited from défendant, in the ordinary course of his trade of re- 
tail liquor dealer in the city of Butte, by said Indian, who therein 
was in the service of government officers as a decoy. It was claimed 
that there was suspicion that défendant was making like unlawful 
sales, and it was sought to entrap him. In this instance défendant 
was ignorant that the purchaser was an Indian, and nothing in the 
latter's dress, speech, manner, or appearance served to put him on in- 

•For other cases see same topic & { numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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quiry therein ; the Indian approximating those not Indians. The court 
instructed the jury that in view of the évidence its duty was to con- 
vict, and the jury returned a verdict accordingly. 

After further considération, I am persuaded a conviction under 
such circumstances is unjust and contrary to pubHc policy. Hence, 
the conviction having been at this term, the judgment being "in the 
breast of the court," and the court having full power over it, the or- 
der vacating the same. See Ex parte Lange, 18 Wall. 167, 21 L,. Ed. 
872. 

[1^ 2] Decoys are permissible to entrap criminals, but not to create 
them; to présent opportunity to those having intent to or willing to 
commit crime, but not to ensnare the law-abiding in unconscious of- 
fending. Where a statute, as hère, makes an act a crime regardless 
of the actor's intent or knowledge, ignorance of fact is no excuse if 
the act be donc voluntarily ; but when donc upon solicitation by the 
government's instrument to that end ignorance of fact stamps the act 
as involuntary, and excuses, or at least estops the government from 
a conviction. In the former case the actor is bound to knovv the facts, 
and acts at his péril. In the latter case he is relieved of the obliga- 
tion by the government's invitation, which is of the nature of fraud- 
ulent concealment and deceit, and, if not consent, yet doth work an 
estoppel. Though the seller has violated the statute, he was the pas- 
sive instrument of the government, and his is a blameless wrong for 
which he cannot be justly convicted. 

[3] If, however, the decoy is one whose appearance, or otherwise, 
conveys knowledge of his disability, or is sufficient to put the seller 
on inquiry, any sale made is voluntary, establishes guilt, and war- 
rants conviction. For in such case the seller is either of guilty in- 
tent, or négligent ignorance or recklessness, which relieves the gov- 
ernment's participation of any taint of fraudulent concealment or 
deceit. 

It will be observed the case at bar is not of those where the actor 
knows his act violâtes the law. Of the latter is he who, on solicita- 
tion, sells or passes money known to him to be counterfeit, or he who 
îhus mails prohibited matter, or he who thus sells intoxicants without 
a license or in "dry" territory. Thèse latter acts are criminal, let 
the status of the solicitor be what it may ; and hence that he is a 
decoy does not neutralize the criminal quality of the act. 

In the case at bar the act is innocent but for the status of the so- 
licitor, and because he is a decoy of concealed disability the act is 
blameless, and there is estoppel against conviction. Were it other- 
wise, honest men could easily be made félons. Many of the govern- 
ment's Indian wards are not distinguishable from Caucasians. 

Any purveyor of liquors, and any one moved by hospitality to 
share thereof with guests, ignorant of their status, would unhesitat- 
ingly sell or give to them. As decoys in the service of government 
officers, what instruments of oppression they might be to men de- 
voted to law, but ignorant of their disability ! That the seller is sus- 
pected of voluntary like sales does not justify entrapping as hère; 
for thereby a law-abiding person may as easily be ensnared. And 
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the resuit proves nothing but overzeal, to put it mildly, of goverti- 
ment officers. The practice cannot be tolerated, and a conviction for 
au offense so procured cannot stand. 



CARD V. STANDARD COAL & COKE CO. 

(District Court, E. D. Tennessee, N. D. January 29, 1912.) 

Ko. 1,618. 

1. Patents (§ 310*) — Suit fob Infringement^-Demurbee. 

In a suit for infringement, a demurrer will lie, if tlie patent is mani- 
festly void on its face for lack of novelty or invention; but Its invalidlty 
must be clear and manlfest, and in case of doubt the demurrer niust be 
overruled. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dlg. § 310.*] 

2. Evidence (|i 5, 19*) — ^Judicial Notice— Mattees or Common ob Speciai, 

Knowledge. 

In determining the questions of novelty and invention on demurrer to a 
bill for infringement, the court may take judlcial notice of facts of com- 
mon or gênerai knowledge, but not of matters of spécial knowledge, even 
though within the Personal observation of the court. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 4, 23; Dec. 
Dig. §g 5, 19 ;♦ Patents, Cent. Dig. § 543.] 

3. Eqtjity (§ 235*) — Suit fob Infringement— Speakino Demubrer. 

In so far as a demurrer to a bill for infringement seeks to import tlie 
existence of prior patents, which are not for devices of common use, of 
whose détails the court may take judicial notice, it is bad as a speaklnjï 
demurrer. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 511 ; Dec. Dig. | 
235.*] 

In Equity. Suit by Louis F. Card against the Standard Coal & 
Coke Company. On demurrer to bill. Overruled. 

This suit was brought by the complainant by bill in equity against 
the défendant for the alleged infringement of letters patent No. 
794,587, issued to the complainant July 11, 1905, for improvements in 
car handling apparatus. The défendant demurred to the bill on the 
ground that said letters patent were void for want of patentable inven- 
tion, and that the alleged invention had more than two years prior to 
the filing of the application been made known to the public through va- 
rious other letters patent of the United States described in the demur- 
rer by numbers, names of patentées and dates of issuance, and was also 
shown in a report of the Second Geological Survey of Pennsylvania 
published in 1883'at Harrisburg, Pennsylvania, by the Board of Com- 
missioners. 

T. A. Wright, of Knoxville, Tenu., for plaintiff. 
Cyrus Kehr, of Knoxville, Tenn., for défendant. 

SANFORD, District Judge. [1] 1. In a suit for infringement of 
a patent à demurrer will lie if such, patent be manifestly void on 

•For other cases see same topic & i humeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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its face for want of novelty or invention. Rîsdon Locomotive 
Works V. Medart, 158 U. S. 68, 84, 15 Sup. Ct. 745, 39 L. Ed. 
899; Richards v. Elevator Ce, 158 U. S. 299, 15 Sup. Ct. 831, 39 L. 
Ed. 991 ; American Fibre-Chamois Co. v. Buckskin-Fibre Co. (6th 
Cir.) 72 Fed. 508, 18 C. C. A. 662; Heaton-Peninsular Button-Fast- 
ener Co. v. Schlochtermeyer (6th Cir.) 72 Fed. 520, 18 C. C. A. 674; 
Thomas v. Railroad Co. (6th Cir.) 149 Fed. 753, 79 C. C. A. 89 ; West 
V. Rae (C. C.) 33 Fed. 45 ; Eclipse Mfg. Co. v. Adkins (C. C.) 36 Fed. 
554 ; Gilbert v. Post (C. C.) 189 Fed. 81 ; Adrian Fence Co. v. Fence 
Co. (C. C.) 190 Fed. 195 ; Jackson Skirt Co. v. Rosenbaum (C. C.) 190 
Fed. 197. 

[2] 2. On such demurrer the court, in determining the questions 
of novelty and invention, may take judlicial notice of facts of common 
or gênerai knowledge, including old and well known devices in com- 
mon use, such as puUeys (Risdon Locomotive Works v. Medart, su- 
pra), the well known éléments entering into the use of elevators for 
transferring grain from raiiway cars to vessels (Richards v. Eleva- 
tor Co., supra), common nails and staples (Heaton Button-Fastener 
Co. V. Schlochtermeyer, supra), and, by analogy, ice cream freezers 
in common use (Brown v: Piper, 13 Wall. [91 U. S.] 37, 43, 23 L. 
Ed. 200). And it may also considèr an earlier patent pleaded by the 
complainant in his bill (Adrian Fence Co. v. Fence Co., supra). But 
on such demurrer the judicial knowledge must be carefuUy restricted 
to matters of common knowledge and well known devices in common 
use, and cannot extend to matters of spécial knowledge, even though 
within the personal observation of the court. Eclipse Mfg. Co. v. 
Adkins, supra; American Fibre-Cliamois Co. v. Buckskin Fibre 
Co., supra. Thus in considering on demurrer the alleged want of 
novelty of a design patent, the court will not considèr the various 
designs that may previously hâve come within its observation; the 
question of novelty in such case being one to be determined on 
answer and proof . N. Y. Belting Co. v. Rubber Co., 137 U. S. 445, 
450, 11 Sup. Ct 193, 34 L. Ed. 741. 

To sustain such demurrer, in view especially of the presumption of 
validity attaching to the patent, the invalidity of the patent must be 
clear and manifest; and in case of doubt the demurrer must be 
overruled. American Fibre-Chamois Co. v. Buckskin Fibre Co., supra ; 
Eclipse Mfg. Co. V. Adkins, supra; Gilbert v. Post, supra. 

[3] 3. In the présent case therefore, in so far as the demurrer 
seeks to import in the demurrer the existence of various prior pat- 
ents, which are not devices of common use of whose détails the 
court can take judicial knowledge, it is a speaking demurrer and bad 
for that reason. 1 Street's Fed. Eq. Pract. § 922, p. 559. And since, 
in the last analysis, the matters which are relied on by the demurrant 
as showing want of invention in the complainant's patent are not mat- 
ters of common or gênerai knowledge, but dépend upon the exact prior 
State of the art, as shown by the détails of various former patents 
not brought into the record by the demurrer, it results that under the 
foregoing authorities the demurrer must be overruled andi the défend- 
ant left to raise this défense ùnder answer and proof. An order 
will be entered accordirigly. 
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KATALLA CO. v. JOHNSON. 
(Circuit Court of Appeals, Ninth Circuit. February 10, 1913.) 

No. 2,158. 

1. Mastee and Servant (§ 330*)— Servant of Independent Contbactok— 

Injuries — Prématuré Explosion of Dynamite — Evidence — Neôli- 

GENCE. 

In an action for injuries to a servant of an independent contracter by 
the prématuré explosion of dynamite furnished by defendaiit for use in 
the work, évidence held to warrant a findlng tliat the dynamite so fur- 
nished was old, and by reason of its âge extrahazardous, which was the 
cause of tlie explosion. 

[Éd. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
1270-1272 ; Dec. Dig. § 330.*] 

2. Master and Servant (§ 321*) — Servant op Independent Contbactoe— 

Care Required. 

Where défendant furnished old dynamite for use in railroad construc- 
tion, the interposition of an independent contracter did not relleve de- 
fendant from liability for négligence in falUng to use every reasonable 
précaution to secure the safety of persons wlio would be required to 
handle or use the dynamite so furnished in the prosecution of the work : 
and hehce the interposition of an independent contractor dld not relieve 
défendant from liability for négligence in furnlshing such dangerous 
explosive, resultlng In Injury to a servant of a subeontractor by reason 
of prématuré explosion. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1262 ; 
Dec. Dig. § 321.* 

Who are inde])endent contractors, see note to Atlantic Transport Co. 
V. Coneys, 28 C. C. A. 392.] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; George Don- 
worth, Judge. 

A-ction by John P. Johnson against the Katalla Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Thls is ah action for damages for Personal injuries received by the plain- 
tiiï while employed as a laborer on the construction work of the Copper 
River & Northwestern Railroad, near Copper river, Alaska, in whleh the 
défendant company was engaged. Plalntiff's injuries were caiised by the 
prématuré explosion of dynamite furnished by the défendant. 

It is alleged in the eomplaint that the défendant negligently and care- 
lessly furnished the rnen working with the plalntifC and in his immédiate 
neighborhood dangerous and unsafe, defective, and extrahazardous dynamite 
for use by them iti blasting the rock in a tunnel in which they were working ; 
that tlié dynamite furnished was more than two years old, and by reason 
thereof unsafe to use and llable to explode prematurely, though handléd 
carefuUy ; that the dynamite furnished by the défendant had further been 
exposed to the air, wlnd, rain, snow, beat, and cold before it wâs glven to 
the men for use, thereby renderlng it extrahazardous, unsafe to use, and 
liable to explode, though handied carefully ; that the âge of said dynamite 
and its exposure to the éléments and its extrahazardous condition by reason 
thereof were well known to the défendant and uiiknovvh to the plaintiff and 
the men using the dynamite, and to whom it was furnished by the défend- 
ant; that the défendant negligently and carelessly falled to inform plaiù- 
tifE and the men using said dynamite of the extradangerous condition of 
the same; that while the men working with the plaintiff were loadlng a 

•For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to date, & Kep'f Indexes 
202 F.— 23 
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hole In the rock ^^■ith the dynamite so furuished by the défendant. In a proper 
and careful manner, the dynamite exploded prematurely by reason of its 
extradangerons, unsafe condition, and witliout warning and near the place 
where thè plaintilï was' v(*orklng, causing the injuries received by the plain- 
tiff ; that the force of the explosion caused a large rock to fall on the plain- 
tifC, by which he was injured, cutting his head, fracturing several ribs, and 
crushing his right foot ; that by reason of thèse injuries plaintiff had been 
unable to earn any money or do any vvork, and, it is alleged, would remain 
a cripple and unable to do any work the remainder of his life. The défend- 
ants answer put in issue the material allégations of the complalnt. 

The évidence on behalf of the plaintiff tended to establish the allégations 
of the complaint, and at the conclusion of the trial défendant moved the 
court to direct a verdict of the jury in favor of the défendant, upon the 
ground that the testimony was insufficient to entltle plaintiff to recover. 
This motion was denied. The jury returned a verdict in favor of the plain- 
tiff for $7,500; but on motion of the défendant for a new trial the court 
held that the évidence did not sustain a verdict for $7,500, givlng the 
plaintiff the option of reducing the verdict to $5,700 or accepting a new 
trial. Plaintiff thereupon flled his consent that the verdict be reduced to 
$5,700, and a judgment was accordingly entered for that amount. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt, and Lawrence Bo- 
gie, ail of Seattle, Wash., for plaintiff in error. 

Martin J. Lund, of Seattle, Wash., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
It appears from the évidence that on May 26, 1910, the plaintiff and 
others were engaged in tunneling on the line of the railroad, when 
one Riley, a subcontractor, with another man, went into the tunnel 
to load dynamite into a hole which had been shot, but had not broken 
out. Riley's companion eut away the paper wrappers inclosing the 
dynamite, and Riley placed the dynamite in a hole with a stick. While 
engaged in this work in the usual way, the dynamite exploded prema- 
turely in the hole, throwing out rock, which fell upon and injured 
plaintiff. Two witnesses testified that the dynamite being used at the 
time was in wrappers that were bleached and discolored, and appeared 
to be covered with an oily substance ; that some of the sticks of dyna- 
mite had the date of May 15, 1907, printed on them. 

I. F. Laucks, an expert mining engineer, testified that when dyna- 
mite had been stored for some time in a moist atmosphère the nitro- 
glycerin Cornes to the surface, either underneath the wrapper, or gets 
through the wrapper and collects in drops, or sweats, and in that con- 
dition it iS; yery dangerous because of the free drops of nitroglycerin. 
The witness was asked if it would be reasonably safe to give out dyna- 
mite two years old, or more, without inspection. His answer was : 

"I don't think it would be reasonably safe. 1 wotild not do it myself, and 
I don't belieye it would be safe." 

This testimony was not contradicted, and the cause of the explosion 
was not otherwise explained by the évidence. As far as was observed 
by those in the immédiate vicinity, the loading of the hole with dyna- 
mite by Riley was in the usual way. The dynamite was being pressed 
into the hole with a wooden stick. The expert witness Laucks was 
asked this question: 
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'Assume as a fa et that some men are working In a tunnel on tlie railroad 
construction, and a box of dynamite Is brought Into the tunnel, with the 
sticks to be used In loading the hole, and two men are loadlng it. One 
man is cuttlng open the wrappers, and the other is shovlng the powder 
down into the hole wlth the loading stick, conslsting of wood, in the ordi- 
nary manner of loading dynamite ; and whlle In the act of dolng so an ex- 
plosion is caused by the dynamite In the hole ; the dynamite that Is used 
in loading It belng more than two years old ; that the wrappers are molst, 
w'ith an oily moisture, dlseolored— what would you say was the cause of 
that explosion?" 

The witness answered: 

"If the loading was properly doue, I should say that the probaljility was 
ail in favor of — in fact, there is notliini; else — there is no other answer to 
that question, except that the dynamite was at fault." 

This évidence was clearly sufficient to justify the jury in finding 
that the cause of the explosion was détective dynamite. It must be 
remembered that in such a case plaintiff is entitled to the benefit of 
ail the inferences in his favor which the jury could hâve been justified 
in drawing from the testimony. Pleasants v. Fant, 22 Wall. 116, 22 
L. Ed. 780; Kreigh v. Westinghouse & Co.. 214 U. S. 249, 253, 29 
Sup. Ct. 619, 53 L. Ed. 984; Sonnenberg v. S. P. Co., 159 Fed. 884, 
886, 87 C. C. A. 64. 

The accident occurred on May 26, 1910, near a station on the line 
of the road designated as "123." The dynamite was delivered by the 
défendant to the subcontractor engaged in the work at a station called 
Tiekill, and the distance from Tiekill to station 123 was about 22 
miles. Samuel Murchison, the superintendent of the construction work 
for the subcontractor, testified that the dynamite was obtained from 
the défendant at Tiekill, and was taken by teams to station 123 ; that 
the time occupied in this transportation was from five to eight hours ; 
and that during that time the dynamite was not exposed in any way 
to the weather, or to any condition that would tend to render the dyna- 
mite dangerous. The inference to be drawn from this testimony was 
that the dynamite was nearly three years old; that dynamite more 
than two years old is not reasonably saf e ; that the dynamite delivered 
to the subcontractor by the défendant was in the same condition when 
delivered that it was when being used at the time of the explosion. 
Against this inference the défendant contends that the dynamite was 
not defective, and had not deteriorated, because it had been supplied 
at différent times from February to May, 1910, and had been used, 
and no explosion had occurred; but the défendant introduced no évi- 
dence upon the trial, and there is no évidence whatever as to the âge 
or condition of the dynamite previously delivered to the subcontractor. 
The évidence as to the date on the wrappers, and the discolored con- 
dition of the wrappers indicating the defective and deteriorated condi- 
tion of the inclosed dynamite, related only to the dynamite used in 
loading the hole, and which exploded, causing plaintiff's injury. To 
escape from the inference to be drawn from such a state of the évi- 
dence, it was incumbent upon the défendant to show that the dynamite 
delivered to the subcontractor was, at the time of its delivery, in good 
order and condition, and failing in this the iury was justified in find- 
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ing that the dynamite was in an unsafe condition when delivered by 
the défendant to the subcontractor. 

[2] There was évidence to the effect that between the défendant 
and the plaintiff there was a subcontractor, who had charge of the 
work in which plaintifï was employed at the time of the accident. Up- 
on this évidence défendant contends that its delivery of the dynamite 
to the subcontractor, assuming it to hâve been defective at that time, 
was not the proximate cause of the injury to the plaintiff, but that its 
subséquent dehvery by the subcontractor to the workmen engaged in 
using the dynamite was the efficient cause of the accident. The de- 
fendant accordingly objected to the follovving instructions, given by 
the court to the jury: 

"It is the law, however, that if the owner of a railroad engaged in con- 
structing that raih-oad lets out a gênerai eontract for the constructiou of 
the road, aud, knowing that that eontract bas been let and that large numbers 
of men are to be employed, or hâve been employed, in the aetual work of 
construction, furnlshes an explosive to be used by the iudividuals who are 
to actually do the definlte construction of the work, it is the duty of the 
owner of the railroad furnlshlng that explosive, under those circumstances, 
to exercise ordlnary care to see that the explosive furnlshed is not unneces- 
sarily dangerous." 

And it is objected that the court did not give the following instruc- 
tion, requested by the défendant: 

"And if the Katalla Company furnished unsafe explosives to said con- 
tracter, and the contracter knew the unsafe character of such explosives. 
or by reasonable insi)ection conld bave deternilned tbeir character, and with 
such knowledge or opportuulty of knowledge said contracter purchased from 
the Katalla Company such explosives, aud an accident occurred in tlie use 
of the same, then the Katalla Company would not be liable, but the direct 
und proximate cause of such an accident would be the act of the contracter 
in using or furnishing for use such unsafe explosive." 

In Mather v. Rillston, 156 U. S. 391, 399, 15 Sup. Ct. 464, 467 (39 
L. Ed. 464), the Suprême Court of the United States stated the law 
appHcable to this case in the following language : 

"AU occupations producing articles or works of necessity, utility, or con- 
venience may undoulitedly be carried on, and compétent persons, familiar 
with the business and having sufBclent sklU therein, may properly be em- 
ployed upon them ; but in siich cases, where the occupation is attended with 
danger to Ufe, body, or limb, it is ineumbent on the promoters thereof and 
the eniployers of others thereon to take ail reasonable and needed précau- 
tions to secure safety to the persons engaged in thelr prosecution ; and for 
any négligence in this respect, from whieh injury f ollows to the persons en- 
gaged, the promoters or the employers may be lield responsible and mulcted 
to the extent of the injury inflicted. * * * Occupations, however impor- 
tant, whieh cannot be conducted without necessary danger to life, body, or 
limb should not be prosecuted at ail without ail reasonable précautions 
against such dangers aft'orded by science. The necessary danger attending 
them should operate as a prohibition to their pursuit without such safeguards. 
Indeed, we think it may be laid down as a légal principle that in ail occupa- 
tions wliich are attended with great and unusual danger there must be used 
ail appliances readily attainable, known to science, for the prévention of 
accidents ; and that the neglect to provide such readily attainable appliances 
will be regarded as proof of culpable négligence. If an occupation attended 
with danger eau be prosecuted, by proper précautions, without fatal résulta, 
such précautions must be taken by the promoters of the pursuit or employers 
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of laborers thereon. Liability for Injuries following a disregard of snch pré- 
cautions will ottierwise be incurred, and tliis faet should net be lost slgbt of." 

The interposition of an indépendant contracter does not relieve tlie 
principal contracter from liability for négligence in failing to use 
every reasonable précaution to secure the safety of persons who will 
be required to handle or use dangerous explosives furnished by him 
for the prosecution of the work. It follows that the instruction giver 
by the court stated the law correctly, and the instruction requested 
was properly refused. 

Finding no error in the record, the judgment of the court below 
is affirmed. 



CITT OF SANTA CRUZ y. WYKES et al. 
(Circuit Court of Appeals, Ninth Circuit. January 13, 1913.) 

No. 2,0SS 

1, 5ÎUKICIPAL CORPOHATIONS (§ S63*) — INDEBTEDA-ESS — LIMITATION MoDE OP 

C'KEATIO^^ 

Const. Cal. art. 11, § 18, provides that no city shall incur any Indebt- 
edness or liability in any manner or for any purpose exceeding in any 
year the revenue provided for such year witliout the assent of two- 
thirds of the qualified electors voting at an élection held for that pur- 
pose, nor unless, before or after that time, provision is tnade for the 
collection of an annual tax sutficient to pay interest on the indebtedness 
as it falls due, and also to eonstitute a sinking fund to pay the principal 
within 20 years from the time of contracting the same, and any indebt- 
edness or liability incurred contrary to the provisions shall be void. 
Ueld, that s^ncii provision was an inhibition against which a municipality 
could not Ineur any indebtedness exceeding in any year the revenue pro- 
âuced for such year except in the mode or manner prescribed, whlcL 
mode became the nieasure of the power of the municipality to incur an 
indebtedness beyond the measure fixed by the fundamental law. 

[Ed. Xote.— For other cases, see Municipal Corporations, Cent. Dig. |§ 
1824-1827; Dec. Dig. § 863.*] 

2. Municipal Cokpoeations (§ 867*) — Excess Indebtedness — Power to 

Create. 

TJnder Const. Cal. art. 11, § 18, prohibiting the création of increased 
Indebtedness by a municipal corporation except by the assent of two- 
thirds of the qualified voters voting at an élection, the power to increase 
the excess indebtedness does not a bide with the municipality, nor with 
its common council alone, but with the assent of two-thirds of the 
electors. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. ? 
1841 ; Dec. Dig. § 867.*] 

3 Municipal Corporations (| 864*) — Pubchase op Property Subject to 
Mohtgage — AssuMPTiON op Mortgage — Municipal Indebtedness. 

Where a municipal corporation, desiring to construct waterworks 
was unable to do so because a required bond issue would exceed the 
city's debt limit, authorized a private corporation to construct the vporks, 
and agreed to purchase the same from such corporation after they were 
completed, and accepted a deed from the corporation by which it as- 
sumed payment of bonds Issued by the corporation and secured by mort- 
gage on the Works, such assumption made the bonds a municipal debt, 

•For other cases see Bame topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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though It was expected to pay the principal and Interest out of the In- 
come of the property. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §i 
1828-1835 ; Dec. Dlg. § 864.*] 

4. Municipal Coepoeations (§ 943*) — Municipal Bonds— Récitals — Bona 

FiDB PUECHASER. 

Récitals In municipal bonds that they havé been Issued In pursuance 
of and in conformlty wlth statutes and ordinances authorlzlng thelr issue 
estopped the clty to deny that they were so 'Issued. 

[Ed. Note.— For other cases, see Miunlclpal Corporations, Cent. Dlg. §§ 
1972-1977 ; Dec. Dlg. § 943.*] 

6. Municipal Coepoeations (§ 941*) — Bonds — Récitals — Bona Fide Pub- 

CHASKB. 

Where bonds executed by a private corporatior operating a clty water- 
works were assumed by the company as a part of the purchase priée of 
the Works, and coutalned no récital or certîficate by municipal or other 
officers that they were issued In conformlty wlth either the Constitution. 
or laws of the state, or wlth any ordinance of the clty authorlzlng such 
issue, the holders of the bonds as agalnst the clty were not bona fide 
purchasers for value, but were charged \vith notice of any Infirmity in 
the bonds or of want of power In the clty to authorlze thelr Issue or 
secure the same by mortgage on Its property. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig, 
§1 1961-1966 ; Dec. Dlg. § 941.*] 

6. CoKPORATioNS (§ 487*) — TJltka Vibes Act — Executed Transaction. 

The prlnclple that a corporation will not be permitted to plead ultra 
vires as a défense to an executed transaction appUes where the con- 
tract is completely performed on both sides, in whlch case the court wlU 
not interpose to restore either party to hls former state or grant other 
relief, but relief will be granted if it can be donc Independently of the 
contract or a new, further, or independent considération subsista in sup- 
port of the transaction sought to be enforced. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1893-1898 . 
Dec. Dlg. I 487.*] 

■7. Municipal Cobporations (§ 878*) — Contbacts — Ultra Vires — Acts us 
Quasi Private Relation. 

Where défendant clty at the tlrae it contracted for the construction 
of waterworks under an agreement to purchase the same after they 
were completed In so doing acted in a proprletary or quasi private rela- 
tion, and not in its governmental capacity, the fact that it was not then 
authorized to incur indebtedness to the aiuount necessary to construct 
the purchase of works did not render the contract ultra vires in its 
primary sensé, so that. If the clty subsequently had power to incur the 
indebtedness attending the construction and requlrements of the works, 
it had power to assume the obligations of the seller secured by a mort- 
gage on the Works as a part of the price. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. 
|§ 1857-1801 ; Dec. Dig, § 878.*] 

8. MOBTQAGES (§ 283*) ASSUMPTION BY PUBOHASEB OF MOBTGAOED PbOPEBTY 

— Pkimaey Debtoe — Validity oï Mortgage— Estoppel to Deny. 

One purchasing property subject to a mortgage, and agreelng to pay 
the mortgage debt, beeomes piimarlly liable to the holders of the obliga- 
tions so assumed, and wlU not be heard to question the validity thereof. 

[Ed. Note. — For other cases, see Mortgages, Cent Dig. §§ 756-758; 
Dec. Dig. § 283.*] 

•For other cases see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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9. Municipal Corporations (§ 878*) — Indebtedness — Bonds — Ratification 
— Refunding. 

Const. Cal. art. 11, § l.S, prohibits cities from incurring indebtedness 
eseeedini; ni excess the revenue of any year without the assent of two- 
tliirds of the qualified voters voting at an élection, etc. By Act March 

10, 1889 (St. Cal. 1S89, p. 899), it vvas provided that a two-thirds vote 
should be rerjuired, and tlie debt limit fixed at 5 per cent, of the as- 
sessed value of the city's real and Personal property. By Act March 

11, 1891 (St. Cal. 3891, p. 84), the limit was raised from 5 to 15 per 
cent. Hcld. that where a city having assumed certain water bonds as 
a part of the purchase price of the works which at the time of the as- 
sumption exceeded the city's debt limit, but after the city acquired au- 
thority to incur the indebtedness by ralsing the limit to 15 per cent., it 
passed an ordinance submittlng the question of whether such bonds and 
other city indebtedness should be refunded to the voters, and authorlty 
to refund was granted by an almost unanimous raajorlty, such vote op- 
erated as a ratification of the Indebtedness and validated the bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. || 
1857-1861 ; Dec. Dig. § 878.* 

Constitutional and statutory limitations of municipal Indebtedness, 
see note to aty of lielena v. Mills, 36 C. O. A. 6.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of California; Wm. C. Van Fleet, Judge. 

Bill in equity by George Wykes, as successor to the HoUand Trust 
Company of New York, as trustée against the City Water Company 
of Santa Cruz and the City of Santa Cruz to foreclose a mortgage 
given by the water company to secure bonds issued by it. Judgment 
(184 Fed. 752) for complainant, and défendant city appeals. Affirmed. 

See, also, 190 Fed. 1017. 

Up to July 2, 1888, the city of Santa Cruz was served with water for mu- 
nicipal and household purposes by private enterprise, but on that date the 
common council of the city passed au ordinance declarlng that public neces- 
sity required the construction and acquisition of a System of waterworks 
by the city. On September 6th a bonded indebtedness was authorlzed by the 
electorate of the city to the extent of $300,000, the bonds to bear interest at 
the rate of 5 per cent. The vote upon the proposition was nearly unanimous. 
ïhe city entered at once upon the acquisition of water rights and a réservoir 
site, and of the authorized bond issue expended $30,000. 

On March 19, 1889, the Législature of the state of California adopted an 
act limiting the bonding power of municipalities to 5 per cent of the assessed 
value of the property within their limits. Prior to the adoption of this act 
there was no limitation of the power of cities to incur indebtedness. The 
assessed valuatlon of the property within the city of Santa Cruz for that year 
was $3,245,060, and its borrowing capacity therefore $162,253. This sum fell 
largely below the estimated expenditures for providing the water System 
contemplated. Effort was made to dispose of the balance of the city bond 
issue, hamely, the $270,000 thereof, but without avail. Having thus failed in 
the Project of Itself constructlng a waterworks System, the city on September 
16, 1889, entered into a contract with Ooffln & Stanton, a firm composed of 
William Edward Coffin, Walter Stanton, Charles Hervey Jackson, and Charles 
F. Street, to construct and equip a waterworks System, which recites that : 
"Whereas, the city of Santa Cruz desires to acquire a waterworks System for 
said city, and whereas, Coflin & Stanton désire to furnlsh such a waterworks 
System: Now, therefore, for and in considération of the sum of one dollar, 
paid in hand this 16th day of September, 1889, to sald city of Santa Cruz 
by said Coflan & Stanton, the receipt of which is hereby duly acknowledged, 
and other valuable considérations, the following contract bas been entered 
into." 

*For otber cases see same topic & S kumbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In purport the city agrées to grant to Coffln & Stanton a francliise for the 
construction of the waterworks, and Coffln & Stanton agrée to construct or 
cause the same to be constructed in conforniity with certain spécifications 
prepared by the city's engiueer. The city agrées to purchase tlie waterworks 
when completed, and to pay therefor the sum of .f320,000 in nianner siwcified, 
Coffin & Stanton being accorded the privilège of assigulug the contract and 
ail rlghts grauted by the city to whonisoever they might elect. Coffln & 
Stanton agrée to organize, or cause to be organlzed, a corporation under the 
name "City Water Company of Santa Cruz," to whlch the franchise shall l)e 
assigned. The Water Company is to cause to be issued a flrst mortgage on 
ail properties, rlghts, titles, and franchises owned or to be acqulred for an 
amount not to exceed $400,000, the bonds to bear iuterest at a rate not to 
exceed 6 per cent., and to mature in not more than 30 years, and to issue to 
Coffln & Stanton at varions times during the progi-ess of the work such nuni- 
ber of first-mortgage bonds as shâll be required for construction purposes, 
Coffln & Stanton making ail necessary cash advanccs, but not in excess of 
$320,000, except in the event of changes or additions to the waterworlvs Sys- 
tem, when the Water Company may issue a sufficient number of flrst-niort- 
gage bonds at 90 cents on the dollar to pay for such changes or additions, 
and also issue, at a price not below 90 cents on the dollar, a sufficient number 
of such bonds to pay the Interest on any of its outstanding bonds, except such 
outstanding bonds as are lield in escrow as later provided for. When Coffin 
& Stanton shall hâve received ail of sald ,f320,000 of bonds, and when the 
Water Company sball hâve completed the waterworks, then Coffin & Stanton 
are to deposit witli the American Loan & Trust Company of New York, or 
such other ti-ust company as may be agreed upon, $270,000 of such bonds, 
whicli shall be held in trust by such trust conii)any to secure a like amount, 
namely, $270,000, of 5 per cent, bonds of the city, which said bonds it is re- 
cited the city has "heretofore sold to sald Coffln & Stanton," the deed of trust 
or escrow to provide that, when any of the annual installments of said 5 per 
cent, bonds shall be pàid by the city, the trust corapany shall cancel a simi- 
lar amount of flrst-uiortgage bonds, and so continue until ail of said Water 
Company bonds deposited with it are canceled. On default in paynient of 
principal or any installnient of interest of the city 5 per cent, bonds, and 
a continuance of such default for a peribd of six months on the part of the 
city, the trust eompany shall be authorized to deliver said water bonds to 
the holders of the 5 per cent, city bonds, and provisions to that effect are 
stipulated to be contained in the deed of trust or escrow. The Water Com- 
pany, when the waterworks shall havè been fully completed, is to convey 
to the city ail its property, rlghts, titles, and franchises to hâve and to hold 
forever, subject only to the mortgage and deed of trust or escrow before nien- 
tioued. 

The city further agrées to set aside from the gross revenues derived from 
the waterworks an amount sufficient to pay the interest on said flrst-mortgage 
bonds outstanding, except those in escrow, and after flve years an amount 
sufficient to form a siuking fund for the rédemption of said outstanding bonds 
at maturity, except those so held in escrow. The Water Gomi)any is to com- 
mence construction as soon as practicable, and to hâve the waterworks com- 
pleted wltliin one year thereafter, provided that neither the Water Company 
nor Coffln & Stanton shall be held responsible for unavoidable delays, and 
provided, further, that the city shall convey to the Water Company elear and 
unincumbered rights to at least three-quarters of the riparian rlghts to 
Laguna creek, the proposed source of supply for said waterworks, or at least 
three-quarters of such water, also a clear rlght of way thpoughout the eutire 
System for layiug ail necessary pipes or mains, and a clear title to ail lands 
necessary for réservoir sites, or to such other lands as may be found neces- 
sary for the effective opération of said waterworks, ail of whicli said trans- 
fers of rlghts or water rights and réservoir sites are to be subject to the 
légal and équitable rights of the city to the performance of the contract. The 
Water Company is not to be called upon to begin work until such properties 
shall hâve been conveyed to it and the title examined and approved by its 
counsel. Coffln & Stanton guarantee the performance of ail the acts of the 



CITY OF SANTA CEUZ V. WYKES 361 

Water Company specified to be performed by it, aud agrée to pay $50,000 as 
liquidated damaces in case of faihire to perforin. 

Oa Septembei- 23, 1889, tlie parties entered into a further agreement, whieb, 
after recitlng. "Whereas, Collin & Stanton hâve purehased two hundred and 
seventy tliousaiid dollars flve per cent, bonds of tlie clty of Santa Cruz, and 
hâve entered into an agreement under date of tbe slxteenth day of September, 
1S89, wlth the eity of Santa Cruz, for tbe sale to said city of certain water- 
works, named tberein, and whereas, it Is desired that the proceeds of the 
sale of said bonds shall be used solely for the purpose of said works or the 
rédemption of said bonds," provides, in effeet, tbat the city shall deposit with 
Coifin & Stanton the suni of 8245,000 of the proceeds of the sale of said bonds, 
to be placed to the crédit of the city on the books of Cotlin & Stanton, for 
the use of the City Water Company, which fuud Coffin & Stanton agrée to 
vise in carrying out the coutract aforementioned : in the event of the failure 
of the city to acQuire the waterworks in accordance with said contract the 
fund to be applied by Cofflii & Stanton to the retirement and rédemption of 
the )?270,000 5 per cent, eity bonds, and for the repayment to the city of any 
payments it may hâve made on said bonds, or said Coffln & Stanton to be 
pei'sonally liable for the full amount. Liquidated damages for nonpertorm- 
ance are provided for in the suni of if.300,000. And it is further agreed that 
when the contracts are awarded for construction, if awarded by the Water 
Company, Coffin & Stanton shall take security from the contractors in the 
amount of $150,000 as addltional security for the fulfillment of this agree- 
ment and the contracts referred to. 

Thèse agreements were signed by G. Bowman, mayor of the city, and at- 
tested by O. .T. Lincoln, clty clerk. Xo ordinance is shown authorizing tlieir 
exécution. ïhe City Water Company was incorporated September 30, 1889, 
as contemplated by the agreement. Prior to November 20, 1889, the city 
aequlred certain lauds, rights of way, and water rights, including the right to 
the use of the waters of Laguna creek, together with a réservoir site for the 
storage of such water, a large part of which was purehased with the proceeds 
of the bonds issued by the city. Ail thèse lands, water rights, privilèges, 
easements, réservoir site, and other propcrty so ac(|uired were on that date 
conveyed by deed of the city executed through G. Bowman, its mayor, to the 
City Water Company. This deed was authorized by Ordinance No. 192, 
adopted on the same day. By the terms of the deed the grant was upon the 
express condition that the agreement made with the clty on the part of 
Coffin & Stanton, under the contracts of September 16 and 23, 1889, should 
be strictly performed by the Water Company as well as by Coffin & Stanton. 
In the meantime the city had granted to Coffin & Stanton, by Ordinance No. 
188, a franchise for construeting the water System and supplying the clty 
with water, together with the right to lay mains in the streets, and to do ail 
things necessary for construeting and maintaining such System, although it 
appears that Coffin & Stanton did not assign the franchise nnd privilèges 
appertaining thereto to the Water Company until in June, 1890. On April 
21, 1890, the Water Company authorized the issuance of bonds in the ag- 
gi-egate of $400,000 to bear date May 1, 1890, payable to the Holland Trust 
Company, and subse<iuently, on May 1, 1890, executed to the Holland Trust 
Company a mortgage upon its property and franchises, including the water- 
works System to be constructed, to secure the payment of such bonds in 
accordance with their provisions. On June 2, 1890, the Holland Trust Com- 
pany was by ordinance of the city designated as the depositary of the bonds 
of the Water Company. Two hundred and seventy thousand dollars of the 
water bonds were deposited with the Holland Trust Company to secure a like 
amount of eity bonds theretofore trausferi'ed to Coffin & Stanton in pursu- 
ance of the terms of the agreement of Septeml^er 16, 1889. Coffin & Stanton 
constructed the System by subcontract with the Risdon Iron & Locomotive 
Works, in ail respects to the satisfaction of the city engineer, and on Novem- 
ber 24, 1890, the report of the engineer was received by the conimon council 
of the eity, and, the property having been tendered to the city by the con- 
tractors, the city attorney was authorized to examine the titles, deeds of con- 
veyance, etc., and, if regular, to place the same of record. 
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On March 29, 1892, tlie City Water Company esecuted to fhe clty a deecî 
reconveying the waterworks System and property. the deed recites, amoug 
other things, that "the said System of waterworks lias beeu fully completed 
to the satisfaction of the party of tlie second part, aud said waterworks hâve 
been aceepted by it." And its habendum clause is as follows: "To hâve and 
to hold the same and every part thereof unto the said party of the second 
part, its successors and assigns, subject, however, to said mortgage or deed 
of trust and ail the obligations tliereby imposed, which bonds, mortgage, or 
deed of trust, and obligations, the party of the second part agrées to pay 
and perform." On May 2d this deed, as to the matter of its acceptance, 
was referred to the new conimon couneil of the city, and at a meeting lield 
May 23d was referred to the water couimittee. On March 5, 1894, nearly 
two years later, on motion it was ordered by the cowimon couneil that the 
deed be formally aceepted and recorded. The order was not approved by the 
mayor, however, until Aprll 2, 1894. The eutire $400,000 bond issue of the 
City Water Company was delivered to the Holland Trust Company ,Tune 3, 
1890. Thereafter, on June 14, 1890, $50,000 of thèse bonds were delivered 
by the Trust Company to Coffin & Stanton, .$10,000 on July 7th, and $70.000 
on July 15th, aggregating $130,000. Later Coffin & Stanton returned $27,000 
of thèse latter bonds to the Trust Company, and still later Coffln & Stanton 
agreed to surrender others of thèse bonds, redueing the entlre amount out- 
standing to $89,000. 

On March 11, 1891, the Législature passed another act, by which the lim- 
it.atlon of indebtedness which municipalities were permitted to incur for 
aequirlng publie iniprovemeuts was increased to 15 per cent, of the assessed 
valuation of the taxable property. On February 20, 1894, the city couneil 
adopted an ordinance calling a spécial élection in the city for the purpose 
of submitting to the qualified electors the question whether the bonded in- 
debtedness of the city should be refunded. among which indebtedness were 
speclfied 89 first-mortgage bonds of the City Water Company, of date May 
1, 1890, being bonds of the $400,000 issue of said Water Company and ac- 
erued interest thereon. The élection contemplated was held March 13, 1894, 
resulting in a vote of 538 in favor of and 57 against the proposition of re- 
fundlng the city's bonded indebtedness ; the resuit of the élection beiug de- 
clared by the common couneil March 15th. A contract was shortly there- 
after entered into with Coffln & Stanton for refunding said indebtedness. 
This suit was instituted against tlie city October 10, 1898, to recover upou 
103 of the water bonds, and for a foreclosure of the mortgage given by the 
Water Company to secure the payment of the same. Decree was rendered 
favorable to complainant May 24, 1911, George Wylces being substituted in 
the nieanwhile for the Holland Trust Company of New York. From this 
decree the city of Santa Cruz appeals. 

Curtis H. Lindley and Henry Eickhofï, both of San Francisco, Cal., 
for appellant. 

Edward Mills Adams, of San Francisco, Cal., and W. W. Middle- 
coiï, of Los Angeles, Cal., for appellees. 

Brainard Toiles, of New York City, for complainant trustée. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
In pursuance of its primary purpose of acquiring a waterworks Sys- 
tem, the city of Santa Cruz issued $300,000 of city bonds. It is 
shown that $30,000 of thèse bonds, with other funds of the city, the 
whole amounting to about $40,000, were expended in procuring water 
rights, rights of way, easements, and a réservoir site, looking to the 
construction of the water System, and a franchise was granted the 



CITY OF SANTA CBUZ V. WYKB8 363 

city for laying the mains and constructing the necessary equipment 
for the completed system. 

At this juncture in the progress of the work, the state Législature 
passed an act limiting the indebtedness which cities within the state 
were permitted to incur to 5 per cent, of the assessed valuation of the 
property within the city. Upon this basis the city of Santa Cruz was 
hmited to an indebtedness of about $162,000. A question arose re- 
specting $270,000 of the $300,000 bond issue, whether thèse remain- 
ing bonds, not having been disposed of by the city by sale and trans- 
fer to the purchaser, were affected by the act. It was thought by 
some at least that they were rendered nugatory, and could not be 
henceforth regularly sold in the market. Finding itself in this condi- 
tion, and its crédit circumscribed, the city was unable to proceed with 
the construction of the waterworks system upon the plan contem- 
plated. Being unable to dispose of the remainder of the $300,000 of 
city bonds, the scheme or plan under which the waterworks system 
was finally constructed was devised. It is fully delineated by the con- 
tracts of September 16 and 23, 1889, entered into by and between the 
city and Coffin & Stanton, which are set forth in the statement. 

The obligations entered into through the stipulations of thèse two 
contracts were substantially carried out, on the part of both the city 
and Coffin & Stanton. The city granted to Coffin & Stanton the fran- 
chise for construction, conveyed to the Water Company the water 
rights and réservoir site specified, purchased the water system when 
completed, entered into possession thereof, received the revenues 
derived from its opération, and made provision for payment of 
the interest on the first-mortgage or water bonds outstanding and for 
a sinking fund for the rédemption of such bonds. Coffin & Stanton 
constructed the waterworks system in conformity with the agreed 
spécifications, organized the City Water Company, and assigned to 
it the privilèges granted by the city, made the necessary cash advances 
for the construction of the waterworks, and made the deposit as re- 
quired of the $270,000 of water bonds to be held in trust to secure 
a like amount of the city bonds. And the Water Company executed 
a first mortgage on the properties and franchises to secure an issue of 
bonds to the amount of $400,000, issued to Coffin & Stanton ail of 
such bonds, commenced and completed the construction of the System 
within the time specified, and conveyed the completed system to the 
city subject to the mortgage executed by the Water Company to se- 
cure the $400,000 bond issue. The deed from the Water Company to 
the city contains a provision beyond any stipulated for in the con- 
tracts, whereby the city assumed the obligations imposed by the mort- 
gage or deed of trust, and agreed to pay the bonds and perform ail 
such obligations. 

By a survey of the contracts of September 16 and 23, 1889» the sub- 
séquent treatment thereof and the acts and transactions had with 
référence thereto by ail the parties — the city, Coffin & Stanton, and 
the Water Company — there is left not a semblance of doubt that the 
city's aim and purpose was to acquire the waterworks system, and 
that the scheme devised for the acquirement of the system. was in- 
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tended to circumvent the law litniting the indebtedness of the city to 
an amount not to exceed 5 per cent, of the assessable valuation of the 
property within the city. While not assuming the indebtedness inci- 
dent to the construction of the water System directly, the device was 
to incumber the property of the city therewith, and thus to accomphsh 
indirectly what it was not allowed to do directly. The questions that 
arise for considération grow out of this situation. There is no ques- 
tion of fraud to be determined. The pleadings do not présent such 
a case, and, while some irregularities of the kind are suggested by 
the argument and upon the briefs of counsel, they are foreign to the 
real controversy. 

[1] By the Con.stitution of the state of California (section 18, art. 
11) it is provided: 

"No county, city, town, towiisliip, board of éducation, or school district, 
sluall incur any indebtedness or Ilability in any mauiier or for any purpose, 
exceedlng in any year tlie incouie and revenue provided for it for such 
year, without the assent of two-tliirds of tlie qualifled electors tliereof votiug 
at an élection to be lield for tliat purpose, nor unless, before or at the time 
of inciirring such indebtedness, provision shall be made for the collection 
of an annual tax sufficient to pay the interest on such indebtedness as it 
falls due, and also to constltute a sinking fund for the payment of the prin- 
cipal thereof within twenty years from tlie tlme of coutractiug the same. 
Any indebtedness or Ilability incurred contrary to this provision shall be 
void." 

This is an inhibition against which a municipality cannot incur any 
indebtedness exceeding in any year the income and revenue provided 
for it for such year except in a certain mode or manner prescribed. 
The mode, therefore, becomes the measure of the power of the munic- 
ipality to incur an indebtedness beyond the measure fixed by the fun- 
damental law. That is to say, before the city can incumber itself with 
such excess indebtedness, it must bave the consent of two-thirds of its 
qualified electors to that purpose, and, when it bas obtained such con- 
sent, provision shall be made for collection of an annual tax suffi- 
cient to pay the interest on such indebtedness annually, and to create 
a sinking fund sufFicient to discharge the principal within 20 years. 

[2] The power to create the excess indebtedness does not abide 
with the municipality or its common council alone, but with the as- 
sent of two-thirds of its electors. It is only when that assent is had 
that it may proceed. This much for the Constitution of the state. 

By statute approved March 4, 1887, spécifie directions are given as 
to the manner in which the élection shall be held for obtaining the 
requisite consent of the electors and by which the indebtedness shall 
be created. Stats. Cal. 1886-1887, p. 13. At the time when the $300,- 
000 indebtedness was incurred by the issuance of the city bonds for 
acquiring the waterworks System, there was no limitation to the 
amount of indebtedness that a city might incur provided it was in- 
curred in the mode pointed out by the Constitution. The city, it is 
conceded, pursued that mode in issuing thèse city bonds. By an act 
of March 19, 1889, this statute was amended so as to require that an 
ordinance declaring the necessity for incurring the indebtedness should 
be passed by a two-thirds vote of the législative branch of the mu- 
nicipahty, instead of a three-fourths vote, but in other particulars 
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there was no substantial change. But it was further enacted by sec- 
tion 5, that : 

'•No city, town or municipal corporation sliall incur an indebtedness for 
pul)lic improvements wMcli sliall in the aggregate exceed five per cent, of 
the assessed value of ail the real and Personal property of such city, town 
or municipal corporation." Stats. of Cal. 1889, pp. 39!), 400. 

It was subséquent to this date that the city of Santa Cruz entered 
into the contracts under and by virtue of which the bonds in question 
were issued, thèse contracts bearing date, respectively, September 16 
and 23, 1889. By an act of March 11, 1891, the Législature amended 
the above section 5 by substituting the words "fifteen per cent." for 
the words "five per cent.," thus increasing the amount of indebtedness 
for which the municipality might lawfully become liable accordingly. 
Stats. of Cal. 1891, p. 84. The refunding act of March 1, 1893, p. 
59, c. 47, amendatory of the act approved March 15, 1883, is as fol- 
lows, in so far as is necessary to recite : 

"Section 1. That section oue of the above entltlod act is hereby amended 
to read as foUows: '§ 1. That vvhenever any incorporated city or town, otber 
thau clties of the first class in this state, lias an outstanding indebtedness 
evidenced by bonds and warrants thereof, the common council, board of tru» 
tees, or other governing body thereof, shall hâve power to submlt to the 
(lualified electors of such city or town, at an élection to be held for that pur- 
pose, the question of refunding such Indebtedness. Sald élection shall be 
called and held in the sanie nianner In which other élections are held in 
such city or town. The notice of such élection shall recite the indebtedness 
to be refunded, together with the dénomination, character, time of payment, 
rate of interest, as well as ail other détails of the bonds proposed to be is- 
.sued. Such bonds shall be of the character known as •'sériais," one-fortleth 
of the principal being payable each year, together with interest due on ail 
sums unpaid. Said bonds may be issued in dénominations not to exceed 
one thousand dollars, nor less than one huudred dollars ; principal and in- 
terest being payable iu gold coin or lawful money of the United States, and 
either at the otiice of the treasurer of such city or town, or at a designated 
bank situated in the clties of San Francisco, New York, Boston or Chicago. 
Interest upon the same shall not e-ïceed six per cent, per annum, and may 
be payable semi-annually. Said bonds shall be sold in the nianner provided 
by such city council, or governing body, to the highest bidder for not less 
than their face value, in the same character of money in which they were 
payable. The proceeds of such sale shall be placed in the treasury to the 
crédit of the funding fund, and shall be applied only for the purpose of re 
funding the indebtednes.s ifor which they hâve been issued. Said commou 
council, or other governing body, shall, at the time of flxing the gênerai tax 
levy for each year, and in the same nianner for .such tax levy provided, levy 
and coUect annually, each year, suffieient money to pay one fortie h part 
of the principal of such bonds, and also the annual interest upon the por- 
tion remaining unpaid.' " 

Preliminarily to entering into thèse contracts, it would seem from 
the testimony that the city sold to Coffin & Stanton the balance of its 
$300,000 bond issue, to wit, $270,000 thereof, and in exchange there- 
for Coffin & Stanton paid to the city $25,000, which went into its 
treasury, and gave their check or draft to the city for the amount of 
the par value of the balance or $245,000. This check was very soon 
returned to Coiifin & Stanton, and the bonds retained by them, it 
would seem, as an advance towards the payment of the considération 
for the acquirement of the waterworks System. When, however, the 



366 202 FEDERAL EEPORTER 

contracts were entered into provision was made, as a reading of the 
contracts discloses, whereby $270,000 of the water bonds should be 
deposited with the trust company to be held in trust to secure a like 
amount of city bonds, which it is stipulated were theretofore "sold to 
Coffin & Stanton." Thus it was intended, no doubt, to secure the city 
against a double payment of $270,000 towards the considération for 
the construction of the water system, but the contracts contemplated 
the issuance and negotiation of both classes of bonds, namely, the city 
and water bonds. Another provision of the contracts contemplated 
that there might be changes and additions to the water system which 
were to be paid for by issuance of a sufficient number of first-mort- 
gage or water bonds at 90 per cent, of their par value to meet the 
contingency, and also sufficient of such bonds at the same rate to pay 
the accruing interest of the issue needed for meeting the added ex- 
pense for thèse changes and additions to the system. Now, not only 
the $320,000 of the authorized bond issue of the Water Company 
were certified and issued to Coffin & Stanton, but also the remaining 
aniount up to the full authorization. Thus there were issued and 
certified to Coffin & Stanton $130,000 bonds in excess of the $270,000 
of the city bonds which the city delivered to them in the preliminary 
negotiations for the construction of the waterworks system. It is 
concerning this excess issue that the présent suit is being maintained. 
But of this $130,000 $27,000 were returned to the trustée by Coffin 
& Stanton, and from the évidence and by stipulation of counsel it ap- 
pears that others of thèse bonds were also returned to the trust com- 
pany, reducing the amount of the outstanding bonds to 88, or in par 
value $88,000. There is therefore no further controversy as to the 
amount and class of bonds in litigation. They consist of the first- 
mortgage bonds of the Water Company, or what we style the water 
bonds, and not of the city bonds. What has become of ail the bonds 
of both issues save thèse it is not material to inquire. The Water 
Company was organized and incorporated some time subséquent 
to the time when the city entered into the contracts with Coffin & 
Stanton. The $400,000 bond issue was thereupon authorized, the 
bonds themselves to bear date May 1, 1890. During the months of 
June and July, 1890, the entire balance of $130,000 of thèse bonds, 
including the $88,000 in suit, was certified and issued and delivered t& 
Coffin & Stanton. It therefore appears that, if thèse bonds are to be 
considered as evidentiary of the city's indebtedness, the city had in- 
curred an indebtedness far beyond what it was then permitted by 
statute to incur. 

... [3] We may first consider whether this indebtedness should be le- 
gitimately acçounted an indebtedness of the city. While the city did 
not agrée or undertake primarily to pay the indebtedness, it did agrée 
most positively to take over the waterworks system when completed 
by deed subject thereto. Further, in order to enable it to secure the 
construction of the system, the city conveyed property to Coffin & 
Stanton worth near $40,000, besides granting the necessary franchise 
for laying the mains, installing hydrants, etc.; so that the city was iil 
part, leaving aside for the présent any mention as to the regularity of 
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the transaction, only coming into its own through the contemplated 
deed. The city, by taking over the property by deed under such cir- 
cumstances, subject to the mortgage made to secure the issue of wa- 
ter bonds, would thereby incur an indebtedness within the inhibition 
of the statute. 

In Evans v. Holman, 244 111. 596, 91 N. E. 723, the village of Clay 
City by ordinance granted to one Fisher the right to construct and 
maintain within the village an electric light plant for a period of 30 
years, and agreed to pay Fisher during the time $70 per annum for 
each of 23 arc lamps. By another ordinance adopted at the same time 
the village provided for the issuance of village bonds in the amount 
of $4,200, the lirait to which it was permitted to incur an indebtedness. 
Shortly thereafter it entered into a contract with Fisher for the con- 
struction of the plant, Fisher agreeing to incorporate a company which 
should issue bonds in the sum of $7,296 to be secured by a first mort- 
gage upon the plant, and, when the plant was completed, to convey 
the same to the village, the village agreeing to pay to Fisher the price 
of the $4,200 village bonds in cash and to take the deed subject to 
the mortgage securing the payment of the $7,296 of company bonds. 
The plant was completed, and the deed made as contemplated, but 
when the village was about to pay one of the mortgage bonds and ac- 
crued interest on such bonds, and the village bonds, it was enjoined by 
taxpayers. The question was squarely presented whether the village 
had exceeded its limit of indebtedness by an acceptance of the deed to 
the plant subject to the company mortgage, and it was held that it 
had ; the court saying : 

"The plan was merely a scheme concocted fov the purpose of erading tlie 
Cîonstitution, and devices for that purpose hâve never succeeded." 

The village was allowed, however, to apply the net income of the 
plant toward the payment of such mortgage indebtedness. 

In Browne v. City of Boston, 179 Mass. 321, 60 N. E. 934, the city 
of Boston arranged with the owner of a parcel of land to purchase the 
same in this way, the city to pay $24,000 through the issuance of bonds 
to the owner, the owner to mortgage the property for $202,000, and 
when so mortgaged to convey the equity of rédemption, or the proper- 
ty subject to the mortgage, to the city. Certain taxpayers sought to 
restrain the city from completing the purchase on the ground that the 
city would thereby exceed its debt limit. It was held that the pur- 
chase should be enjoined because, in order to keep the lands, the city 
would be required to pay the mortgages, and hence, in effect, the pur- 
purchase price was beyond the debt-incurring power. The court rea- 
soned that, while it was true that no action could be maintained against 
the city for the mortgage deed, yet it was bound to pay it in order to 
retain the land, otherwise it must lose its equity, so that in practical 
effect the mortgage would beconie that of the city. It was further 
said: 

"The object of the statute Is to protect the taxpayer by coufinlng the în- 
debteduess of the city within a prescribed limit. The manner in which the 
indebtedness Is created is immaterial, if the resuit Is to subject the city to 
a présent iiability, direct or indirect, which the taxpayers eventually will 



368 202 FEDERAL REPORTER 

be ealled on to meet. It seems ta us that such will be the resuit of tlie In- 
genlous scheiDe that lias been devised In the présent case." 

In Kidelity Trust & Guaranty Co. v. Fowler Water Co. (C. C.) 113 
Fed. 560, a sale of waterworks was made to the town of Fowler sub- 
ject to the incumbrance of any bonded indebtedness placed upon the 
plant by Fowler Water Company, which constructed the plant; it 
being stiplilated that the town did not assume the payment of such in- 
debtedness. The question being presented whether by the transaction 
the city would exceed its limit of indebtedness, the court, speaking to 
the subject, says: 

"If the town had owned the waterworks free of incumbrance, it could not 
hâve executed a valid inovtgage upon them. No muulciîial corporation lias 
any power or auchorlty to incumber its property by mortf^age, in the ab- 
sence of législative authority so to do. If a municipal coiTioration sliould 
aecept a conveyauce of property subject to a mortgage, it niust pay off 
the. mortgage debt, or lose the property. ïhe purcliase of the waterworks 
by the town of Fowler, subject to the incumbrance created by the deed of 
trust, would create an Indebtedness to the fuU exteut of such incumbrance." 

And it was held that the town of Fowler was constitutionally dis- 
abled from purchasing the waterworks in that manner. 

So of other authorities, the gênerai doctrine being tha! a purchase 
of what may be termed the equity in property by a municipality sub- 
ject to a mortgage or bonded indebtedness is the incurring of a mu- 
nicipal debt to the extent of the incumbrance of such property, because 
the municipality must pay the incumbrance or lose the property. It is 
not a debt which the municipality can be forced to pay, but it is one 
which it purposes to pay, and in that sensé is a debt inhibited by 
stalutory limitations upon municipal indebtedness. See Earles v. 
Wells, 94 Wis. 285, 68 N. W. 964, 59 Am. St. Kep. 886; Brown v. 
City of Corry, 175 Pa. 528, 34 Atl. 854; Ironwood Water Works Co. 
V. City of Ironwood, 99 Mich. 454, 58 N. W. 371. Nor does it alter 
the case or impair the effect of the rule that the indebtedness is to be 
paid ont of receipts or income from the property taken over, or from, 
or is paid in the way of, an annual tax or rentals. City of Joliet et al. 
V. Alexander, 194 111. 457, 62 N. E. 861 ; Brown v. City of Corry, 
supra; Earles v. Wells, supra. 

It is next urged on the part of the city that, the agreements under 
which it acquired the plant being of record and constituting the muni- 
ments of title of the Water Company, they imparted constructive no- 
tice to the purchasers of the water bonds that the city was proceeding 
beyond its power in incurring indebtedness by the acquirement of such 
waterworks in the manner contemplated, and therefore that they were 
not bona fîde purchasers for value of the water bonds. 

[4] It is settled law that récitals in municipal bonds to the effect 
that they are issued in pursuance of and in conformity with statutes 
and ordinances authorizing their issue operate as an estoppel to the 
municipality to deny that they were so issued. As was said in Moul- 
ton V. City of Evansville (C. C.) 25 Fed. 382, 387: 

"A gênerai statemeut that the bonds hâve been issued in conformity wlth 
the law will suffice, so as to embrace every fact which the othcers u>aking 
the statement are authorized to détermine and cortify." 
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A leading case upon the subject is Evansville v. Dennett, 161 U. S. 
434, 16 Sup. Ct. 613, 40 L. Ed. 760. This involved the issuance of 
bonds by a city in payment of subscription to stock in a railroad Com- 
pany. The bonds contained récitals that they were issued in payment 
of such subscription "made in pursuance of an act of the Législature 
of the State of Indiana and ordinances of the city council of said city, 
passed in pursuance thereof," and the faith, crédit, real estate, reve- 
nues, and ail resources of the city were irrevocably pledged for the 
payment of principal and interest. It was there contended that, if the 
ordinances of the city were examined, they would show that the élec- 
tion held by the city upon the question of the issuance of the bonds 
was not legally held, thus rendering the bonds nugatory. But the court 
said, af ter reviewing its former décision : 

'•As, therefore, the récitals in tiie bonds import conipllanoe witli ttie city's 
oliarler, pui'chasers for value havins no notice of the nonperforniance of the 
conditions précèdent were not bound to go beliind the statute conferrlng the 
Power to subseribe, and to ascertain, by an examiuation of the ordinances 
and records of tlie city council, whether those conditions had, in fact, beeu 
performed. With such récitals before theni they had the right to assume 
tbat the cireumstances oxisted which authorized the city to exercise the au- 
thority given by the Législature." 

The bonds were therefore sustained in the hands of a purchaser for 
value. 

The doctrine was reafîfirmed and applied in the case of Waite v 
Santa Cruz, 184 U. S. 302, 22 Sup. Ct. 327, 46 L. Ed. 552, which in- 
volved refunding bonds issued with a view to payment of the identical 
bonds in dispute hère. The court there announced its conclusion in 
the f ollowing language : 

■'Wlien, therefore, the refunding bonds in suit were Issued with the ré- 
citals therein contained, the city thereby reprosented that it issued tliem 
iinder and in pursuance of and in eonformity with the act of 1893 and the 
Constitution of the state. As nothing on the face of the bonds suggested 
that such représentations were false, purchasers had the right to assume that 
they were true, especially in view of the broad récital that everything re- 
qulred by law to be done and performed before exeeutlng the bonds had been 
done and performed by the city. As there was power in the city to issue 
refunding bonds to be used in discharging Its outstandlng Indebtedness of a 
specified kind, purchasers were entltled to rely upon the truth of the ré- 
citals in the bonds that they were of the class which the act of 1893 au- 
thorized to be refunded. They were under no duty to go furtlier and ex- 
amine the ordinances of the city to ascertain whether the récitals were 
false. On the contrary, purchasers coiild assume that the ordinances would 
disclose nothing in confliet with the récitals in the bonds." 

It is unnecessary to pursue the authorities further on this subject, 
except to cite Presidio County v. Noel-Young Bond Co., 212 U. S. 
58, 29 Sup. Ct. 237, 53 L. Ed. 402, where the doctrine is again re- 
affirmed, citing previous authorities. 

[5] On the other hand, if the bonds contain no sufficient récital as 
to their issuance in eonformity with the Constitution, laws, or ordi- 
nances, or if the issuance is beyond the power of the municipality to 
authorize, then it is not estopped to controvert their validity. The 
doctrine is applicable in cases where bonds hâve been issued in excess 
202 F.— 24 
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of constitutional or législative authority. Township of East Oakland 
V. Skinner, 94 U. S. 255, 24 L. Ed. 125 ; Buchanan v. Litchfield, 102 
U. S. 278, 26 E. Ed. 138; School District v. Stone, 106 U. S. 183, 
187, 1 Sup. Ct. 84, 27 L. Ed. 90; Dixon Couiity v. Field, 111 U. S. 83, 
4 Sup. Ct. 315, 28 L. Ed. 360; Litchfield v. Ballou, 114 U. S. 190, 5 
Sup. Ct. 820, 29 L. Ed. 132; Doon Township v. Cummins, 142 U. S. 
366, 12 Sup. Ct. 222, 35 L. Ed. 1044; Nesbitt v. Riverside Independ- 
ent District, 144 U. S. 610, 12 Sup, Ct. 746, 36 L. Ed. 562; Hedges v. 
Dixon County, 150 U. S. 182, 14 Sup. Ct. 71, Z7 L. Ed. 1044. 

The bonds in suit contain no recitation or certification by the mu- 
nicipal or other officers that they were issued in conformity with ei- 
ther the Constitution or laws of the state, or with any ordinance of 
ihe city autliorizing their issue. Indeed, they are not city bonds at 
ail, but bonds of a private corporation containing no certificate what- 
ever as to the regularity or legality of their issuance. Of course, ail 
hoklers mu,st hâve notice that the bonds are not primarily obligations 
of the city. If, therefore, bonds containing no récital or certification 
to the effect that they were authorized and issued in pursuance of law 
and the ordinances of the municipality do not estop the municipality to 
controvert their validity for want of power to authorize their issuance, 
the obligations being the bonds of the city itself, by how much stronger 
reason would the municipality not be estopped to controvert the va- 
lidity of bonds not of its issuance but secured by mortgage upon the 
city's property, which mortgage as security the city was without pow- 
er to authorize or to exécute ? We think that the city's contention that 
the plaintiiïs are not the owners and holders of thèse bonds for value 
and without notice of their infirmity is sound, and that they must be 
deemed to hâve taken them with fuU notice of the want of power in 
the city to authorize their issuance or to secure the same by mortgage 
upon its property. But, whether this be so or not, in the view we take 
of the case, this question relating to the bona fides as it respects the 
purchase and ownership of thèse bonds by the présent holders becomes 
practically immaterial. 

The appellant's counsel claim, in effect, that the city had no power 
to accept the deed, and thereby to assume and to obligate itself to dis- 
charge the indebtedness evidenced by the bonds and secured by the 
mortgage of the Water Company. In other words, the question is 
presented whether the city was eventually authorized and empowered 
to incur the indebtedness which it attempted to assume, and thus ob- 
ligate itself to pay to the holders of the bonds. We hâve seen that 
the mode prescribed for incurring indebtedness is also the measure of 
the municipality's power for so doing. But counsel for appellees 
strenuously urge that, although the acts of the city in assuming the 
indebtedness may hâve been ultra vires, they were not ultra vires in 
a sensé that rendered the transactions absolutely and unalterably void, 
but that where the contract has been fully executed, the city having 
received the benefit, it will not be permitted to disavow or abrogate 
its liability. Let us examine the authorities on the subject. It is said 
in St. Louis Railroad v. Terre Haute Railroad, 145 U. S. 393, 407, 12 
Sup. Ct. 953, 957 (36 L. Ed. 748) : 
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"If tHe contract Is illégal, affirmative relief against it will not be granted, 
at law or in equity, unless tlie contract remains executory, or nnless thé- 
parties are considered not in equal fault, as vvhere tlie law violated is in- 
tended for the coereion of the one party and the protection of the otlier, 
or where there lias been fraud or oppression on the part of the défendant." 

And further: 

"When the parties are in pari delieto, and the contract has been fuUy 
executed on the part of the plaintiff, by the conveyance of property, or by 
the payment of mouey, and has not been repudiated by the défendant, it is 
now equal ly well settled that neither a court of law nor a court of equity 
will assist the plaintiff to recover back the property conveyed or money paid 
under the contract." _ _^ 

The case was one where the plaintiff railroad company entered into 
a contract with the défendant railroad company, the défendant com- 
pany not possessing the power so to contract, and as to it the act of 
so contracting was ultra vires its authority. The plaintiff, after the 
contract had been fully executed and it had received rents from the 
défendant for seventeen years, sought to abrogate the lease, but the 
court refused upon such a state of facts to grant the relief, assigning as 
a further reason therefor that plaintiff had been guilty of lâches. The 
rule is very well stated in Long v. Georgia Pac. Ry. Co., 91 Ala. 519, 
8 South. 706, 24 Am. St. Rep. 931 : 

"It Is thoroughly well-settled law that a party to an ultra vires executory 
contract, made with a corporation, is not estopped to set up the want of cor- . 
porate capacity in the promises either by the fact of contracting, wliereby 
the power to contract is in a sensé admitted or recognized, or by the fact 
that the fruits or issues of the contract hâve been received and enjoyed ; 
and this, though the assault upon the transaction corne from the corporation 
itself. But where the contract is fully executed, where wliatever was con- 
tracted to be done on either hand has been done, a différent rule prcvails. 
In such case the law will not interfère, at the instance of either party, to 
undo that which it was originally unlawful to do, and to the doing of which, 
.so long as the contract to that end remained executory, neither party could 
hâve coerced the other." 

This is a case where a party sought to recover land that he had sold 
to a corporation having no power to purchase, and it was held that 
he could not recover. See, also, Miners' Ditch Co. v. Zellerbach, 37 
Cal. 543, 99 Am. Dec. 300,; Parish v. Wheeler, 22 N. Y. 494, 508; 
Lestapjes v. Ingraham, 5 Pa. 71, 81. 

[6] The principlé applies not as an estoppel to the corporation, 
where the ultra vires contract is still executory, to set up its incapacity 
to entertain it; but where the contract has been executed — that is, 
fully and completely pérformed on both sides — ^the court will not in- 
terpose to restore either party his former estate, or grant other re- 
lief, but will leave the parties where it found them. But, however 
well-established this rule may be, relief will nevertheless be granted 
if it can be done independently of the contract, of a new, further and 
independent considération subsists in support of the transaction sought 
to be enforced. Mr. Justice Miller recognjzes the principlé in part 
in an opinion rendered in Penn. Co. v. St. Louis, Alton, etc., Railroad, 
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118 U. S. 290, 317, 6 Sup. Ct. 1094, 1106 (30 L. Ed. 83). In a dis- 
cussion of the gênerai rule attending ultra vires contracts, he says : 

"But we uiiderstand tlie nile in such cases to stand upon the broad ground 
tliat the conti'iiet Itself is void, and tliat iieitUor what ha s beeu doue under 
U. nor the action of the court, can infuse auy vitality into it. Loolùng at 
the case as one where the parties liave so far acted unrter such a contract 
tliat they caiinot be restorod to tlieîr orij;iual condition, tlie court inquires if 
relief can be given independenfly of the contract, or wliether it will refuse to 
interfère as tlie niatter stands." 

But in a much earlier case the doctrine is affirmed that though an 
illégal contract will not be enforced by the courts, yet where such a 
contract has been executed by the parties themselves, and the illégal 
object has been accomplished, the money or thing which was the price 
of it may be a légal considération between the parties for a promise 
express or implied and the transaction will not be unraveled for the 
ascertainment of its origin. Planters" Bank v. Union Bank, 16 Wall. 
483, 21 L- Ed. 473. See, also, Lestapies v. Ingraham, supra. 

And it is again affirmed by the Suprême Court that: 

"An obligation will be enforced, though indirectly connected with an Il- 
légal transaction, if it is suiiported by an independeiit considération, so that 
the plaintiff does not reQuire the aid of the illégal transaction to niake ont 
his case." Armstrong v. American Exchange Banlv, 133 U. S. -133, 4G9, 10 
Sup. Ct. 450, 4C1 (33 L. Kd. 747). 

Thèse principles find application in Illinois Trust & Savings Bank 
• V. Pacific Ry. Co., 117 Cal. 332, 342, 49 Pac. 197, 200, a California 
case of some analogy to the one at bar. In this case the question was 
made that the Pacific Railway Company had exceeded its power in 
mortgaging certain property that it had acquired from another Com- 
pany, namely, the Cable Railway Company, and hence was not liable 
under a foreclosure of the bonds thus secured. The court disposes 
of the contention as follows : 

"But it is sald that tlie bonds themselves were issued In contravention of 
law, and are void in the hands of the holders. This is asserted, as we un- 
derstand appel lant's contention, because of the connection between the issue 
of bonds and the attenipted acquisition by the Pacific Enihvay Company of 
Oie property and franchises of the Cable Railway Company on which It 
was supposed, when the bonds were authorlzed, that they would be secured. 
The argument necessarily assumes, though it Is not precisely so stated, that 
whoever bought a bond thereby promoted an illégal enterprise, aud must 
lose his money. We dissent from this view. Grantlng that It was ultra 
vires of the Pacific Railway Company to mortgage the property of the 
Cable Railway Company, it was still Intra vires for it to borrow money and 
issue évidences of Indebtedness. This is not denied. Consequently its bonds 
were not invalldated by the want of power to make the mortgage by which 
they were in terms secured. Railroad Co. v. Lewis, 33 Pa. 33 [75 Am. Dec. 
574]. If, then, there was any taint of illegality In the sale or pledge of 
the bonds, it must hâve laln in the purpose to which the proceeds were de- 
signed by the Pacific Railway Company, paylng the debts of the Cable Rail- 
way Comi)any, eompleting and extending its scheme of street transit. There 
was nothing criminal or against good morals in the effort of the Pacific Rail- 
way Company to acquire the entire plant and franchises of the Cable Rail- 
way Company. At the most, it was an attempt at something beyond the 
charter powers of the companles, and forbiddeu by considérations of public 
polley; but that was a vice which infected only the contract of the two 
corporations. The issue and disposition of bonds to thlrd persons constl- 
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tuted a séries of transactions each restin? on a new considération, and con- 
nected only indirectly with the contract between (he corporations. Admit- 
tintî. as nrged by appellant, that the holders had notice of tlie purposes of 
tlie Paciilc Raihvay Company, yet tliey did nothing to promote tliose pur- 
poses beyond parting with their property on the faitli of its obligations. 
They do not found their right of recovery on the illégal contract between 
the companles ; and, in our opinion, tliey are not aft'eeted by it." 

[7] We are convinced that the acts of the city of Santa Cruz in 
entering into its contractual relations with Coffin & Stanton were not 
ultra vires in its primary sensé. It was acting in its proprietary or 
quasi private relation, and not in its governniental capacity, by which 
it exercised the sovereign povvers with which it was endowed. If, 
therefore, it subsequently had power to incur the indebtedness at- 
tending the construction and acquirement of the waterworks System, 
it liad power to assume the obligations of the Water Company. 

[8] It seems to be the rule in California that a person purchasing 
subject to a mortgage and agreeing to pay the mortgage liability will 
not be heard to question the validity of such liability, and by thus as 
suming payment he becomes primarily liable to the holders of the ob- 
ligations thus assumed. Johns v. Wilson, 180 U. S. 440, 21 Sup. Ct. 
445, 45 L. Ed. 613, citing Williams v. Naftzger, 103 Cal. 438, 37 Pac. 
411. See, also, Alvord v. Spring Valley Gold Co., 106 Cal. 547, 40 
Pac. 27; Weaver v. McKay, 108 Cal. 546, 41 Pac. 450. 

[9] This brings us to a considération of the effect of the submis- 
sion to the electors of the city of the propriety of refunding certain 
bonded indebtedness, including indebtedness of the Water Company, 
comprising the bonds in suit. The submission was made by Ordinance 
No. 314 passed by the city council and approved by the mayor Feb- 
ruary 26, 1894, directing the élection to be held on March 13, 189'î 
That the élection was accordingly held, resulting favorably to the re- 
funding of such bonded indebtedness, is attested by Ordinance No. 
317 passed and approved March 15, 1894. The question thus sub- 
mitted to the qualified electors was that of "refunding the bonded in- 
debtedness of said city and issuing bonds therefor, and providing for 
the payment of the same." The ordinance (No. 314) further dé- 
clares that the indebtedness of the city which it is proposed to refund 
is as f ollows : 

.. « * * ^2) lOighty-nine (89) first-niortgage bonds (with interest thereon 
froni November Ist. 189'î) of the corporation, tlie City A'S'ater Company of 
Santa Cruz, heretofore issned by said corporation, * « * secured by a 
mortgage or deed of trust n]ion the property known as the City Waterworks 
of Santa Cruz * * * nxiû which said bonds outstanding were, at the tinae 
of the conveyance by the City Water Company of Santa Cruz to the city of 
Santa Cruz of the property known as the City Waterwork.s, and now are, 
a valid lien and charge npon said property known as the City Waterworks, 
and became thereby a part of tlie bond(>d indebtedness of the city of Santa 
Cruz." 

We are advised by the resolution of the common council of the 
city of Santa Cruz adopted November 24, 1890, that the waterworks 
System had been "completed according to contract, and, the property 
having been tendered by the contractors," the city attorney was di- 
rected to examine ail deeds of conveyance, etc., and, if found regular, 
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to place the same of record. Much later, to wit, May 2, 1892, we find 
that the matter of the acceptance of the deed of the city waterworks 
to the city of Santa Cruz was ordered referred to the new council. 
Later, on May 23, 1892, the deed from the City Water Company was 
referred to the water committee. Thus the matter seems to hâve 
rested until March 5, 1894, when the city council by motion ordered 
that the deed be accepted and recorded. This action of the common 
council was not approved by the mayor, however, until April 2, 1894. 

It is manifest that the élection for submitting the refunding project 
to the electors was not held for the purpose of authorizing the city to 
incur the indebtedness arising in course of the construction and ac- 
quirement of the waterworks System, but, by the very terms of the or- 
dinance submitting the question, of refunding the bonded indebtedness 
of the city and issuing bonds for the purpose, and by the plainest lan- 
guage possible the electors sanctioned such indebtedness in so far as 
the bonds in question are cpncerned, and thereby, in effect, ratified the 
action of the city in incurring the same. The vote was in reaHty upon 
the question whether the city should pay this indebtedness through a; 
refunding of the same, and it was in efïect declared that it should. 
There could scarcely be a more positive ratification of the acts of the 
city in incurring the indebtedness, assuming that such indebtedness was 
in reality that of the city, though incurred beyond its légal authority. 
It will be noted that the city delayed for a long while, more than three 
years, the acceptance of the deed from the Waterworks Company, 
after the completion of the water system. Why the delay does not 
fully appear from the record. But it does appear that the deed which 
was accepted contains an agreement on the part of the city to assume 
and pay the indebtedness of the Water Company, which was wholly, 
as we hâve seen, beyond any stipulation contained in the original con- 
tract between the city and Coffin & Stanton. It may be fairly inferred 
from this circumstance, and the fact and manner of submitting the re- 
funding project to the electors for their authorization and ratification, 
that the city had been led to doubt its authority to acquire the water- 
works in the manner formerly adopted and to incur the indebtedness 
necessary to its construction, and was seeking a ratification of its acts 
and an authorization by the electors for assuming the indebtedness 
previously incurred by acceptance of such deed with the covenant or 
agreement noted. Resort was had to the plan of refunding the bonded 
indebtedness, treating the water bonds in question as a part of such 
indebtedness. Concurrent in time with procuring authority for re- 
funding, the city accepted the deed, with the undertaking on its part 
to pay such bonded indebtedness of the Water Company. It would 
thus seem that the two acts were a part of the same plan, although it 
was designed that the bonded indebtedness, the water bonds, should 
be, paid through the issuance of bonds of the city and with the pro- 
ceeds thereof . 

It will be noted that the resolution for the acceptance of the deed 
was adopted March 5, 1894, but it was not, approved by the mayor un- 
til April 2d, and, of course, did not become operative until the latter 
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date, and cannot be said to hâve been in reality passed before that 
date. So that we hâve an acceptance of the deed with the agreement 
on the part of the city to assume and pay the water bonds at the time 
or subséquent to the time when the city was authorized by the electors 
through an élection regularly held to refund the bonded indebtedness, 
including the water bonds in question. As we hâve indicated, this élec- 
tion was tantamount to a récognition and ratification of the water 
bonds as bonded indebtedness of the city, and, in effect, authorized the 
city to incur such indebtedness, granting that it never had previous 
authority to do so. This the city attempted to do by assuming and 
agreeing to pay such indebtedness in process of its acceptance of the 
Water Company's deed. 

It may be suggested that the authorization to incur the indebtedness 
was not in the mode pointed out by the Constitution of the state of Cal- 
ifornia and the statute. To this it may be answered that the mode was 
at least substantially followed. There was an élection by the electors 
of the city pertaining to the refunding of certain indebtedness, which 
it was assumed that the city was obligated to pay, or at least ought to 
pay, and it was declared that such indebtedness should be paid through 
a refunding of the same. The case of Bell v. Waynesboro, 195 Pa. 
299, 45 Atl. 930, lends support to this view. It was said in the déci- 
sion of the court: "In the présent case we hold that the vote of the 
7th November, 1899, authorizing the town council to create the indebt- 
edness for the express purpose of liquidating this floating debt, which 
had been irregularly contracted, was such a récognition and ratification 
of the debt as made it enforceable against the borough. It made 
valid that which was before illégal." In that case, as in this, the city 
authorities had incurred an indebtedness beyond the authority of the 
borough to incur without the assent of the electors. But the electors 
could and did ratify the indebtedness thus illegally incurred by au- 
thorizing the town council to create an indebtedness for the purpose 
of liquidating this excess indebtedness. 

Now we come to the question whether the city could lawfully un- 
dertake and agrée to pay this bonded indebtedness of the Water Com- 
pany in view of its ultra vires agreement with Coffin & Stanton, where- 
by it sought to acquire the waterworks system in the first place. The 
agreement to assume the remaining indebtedness of the Water Com- 
pany was a new and independent contract. The agreement under the 
Coffin & Stanton contract was simply that the city should take the 
deed subject to the mortgage securing such water bonds, so that the 
agreement to assume the mortgage indebtedness is beyond anything 
contained in that contract, whatever may bave been the effect of ac- 
cepting the deed under the original stipulation. True, the considéra- 
tion for the enlarged agreement was the acquirement of the water 
System. But the original contract bas been fully executed, and, as 
was said in Planters' Bank v. Union Bank, supra: 

"The inoney or tliing which was the priée of it may be a légal considéra- 
tion between the parties for a promise, express or implied, and the court 
wlU not unravel the transaction to discover its origin." 
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Further, as was said in Illinois Trust & Savings Bank v. Pacific Ry. 
Co., supra: 

'■Tlie issue and disposition of bonds [in tlils «ise tlie water bonds] to tliii-d 
pwsons eonsfitntf^d a séries of transactions eaeli resting on a new considern- 
tion, and connected only indlreetly witli tlie contmct bctween the corpora- 
tions [liere tlie city and Coffiu & StantonJ." 

Also within the principle of that case, as previously observed, tlie 
attempt of the city to acquire the water System as conteniplated was 
a transaction within the exercise of its proprietary fonctions, a thing 
inhibited by considérations of public policy, and not because it was 
criminal or contrary to good morals. It was a thing, therefore, tliat it 
might with just propriety ratify or confirm; the statutory inhibition 
being removed. The inhibition was so removed in the présent case in 
so far as it concerned an incurring of indebtedness equal to and be- 
yond the amount of thèse outstanding water bonds, and, it having 
been authorized thereto by the action of the electors, we are of the 
opinion that the city lawfully assnmed the payment of such indebted- 
ness. The Suprême Court of the United States bas recognized the 
force of this view in Waite v. Santa Cruz, 184 U. S. 302, 313, 22 
Sup. Ct. 327, 331 (46 L. Ed. 552). It says: 

'•One of the contentions of the city is that the words 'outstanding indebt- 
edne.ss, evidenced by bonds and warrants thereof,' in tliis aet do not endirace 
the 89 bonds executed by the Water Company. ïliose bonds, althougli not 
e.xecuted by the city, certainly constituted a part of its outstanding indebt- 
edness, for tlie reason that the city had assumed to pay theni. Kotli tlie 
vity authorities and the ipialitied electors so regarded the matter. The city's 
assnniption of the bonds iniposed as mucli obligation vipon it to i)ay theni 
as if it had itself directly executed and issned theni. It could not acquire 
complète ovvnershlp of tiie waterworks without paying for them, and it toolc 
a deed for the waterworks c-spresBly subject to a valid lieu in favor of the 
Water Coiupany's tirst-niortgage bonds, including the above 89 bonds. In 
ev(>ry substantial sensé, therefore, thèse bonds were part of the city's out- 
standing bonded indebtedness. Such is the argument luade in behalf of the 
plaintitf, and its force is recognized." 

It is not a question now whether the water bonds were such, evi- 
denced by the city's bonds and warrants, as are authorized for refund- 
ing under the act of March 1, 1893, but whether the city bas through 
its electors recognized the outstanding water bonds as evidentiary of 
indebtedness of the city, and thereby in effect authorized the city to 
assume and pay such indebtedness. We think it bas. From an équi- 
table point of view the city has acquired this water system and bas had 
the use of it for many years, and it ought not to be heard, after the 
inhibition for incurring the indebtedness has been removed and the 
electors hâve taken action recognizing the indebtedness hère in suit, 
and in efïect ratifying the acts of the city in incurring such indebted- 
ness, to deny its obligation to pay the same under its assuniption there- 
of through acceptance of the deed of the Water Company to the water 
System. 

It is finally urged that the decree of foreclosure as rendered is faul- 
ty, in that it does not préserve to the city the statutory right of rédemp- 
tion from sale as directed to be made. From an examination of the 
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decree it will appear that no order or adjudication has been made touch- 
ing rédemption from sale, but, on the other hand, the court has re- 
served for further détermination ail matters of equity "not herein ex- 
pressly adjudged, and any party to this cause may apply for further 
order and direction touching the matters in issue undisposed of by 
this decree." If the city is entitled to the right of rédemption, the 
trial court under this réservation has ample authority to grant it, 
should it be deemed necessary, in view of the présent form of the 
decree, to do so. 

The decree of the trial court will be affirmed, with costs to appellees 

ROSS, Circuit Judge. I concur in the judgment in this case, because 
the Suprême Court in the case of Waite v. Santa Cruz, 184 U. S. 302, 
314, 22 Sup. Ct. 327, 46 L. Ed. 552, held that the city's assumption of 
the bonds that had been issued by the Water Company (88 of which 
are in suit hère) imposed as much obligation upon the city to pay 
them as if it had itself directly executed and issued them, and because 
it appears in the présent case that at the time the city thus assumed 
the payment of the bonds issued by the Water Company the indebted- 
ness the city was authorized to incur had been so extended by a statute 
of the State as not to bring its action in assuming the indebtedness evi- 
denced by the water bonds within the inhibition of any provision of 
the Constitution or statutes of the state. 



KETÏENRACII et al. 7. UNITKD STATES t 
(Circuit Court of Appetils, Xintli Circuit. January 13, 1913.) 
No. 2,0S0. 

1. Banks and Ban-kino (§ 256*) — National Banks — Offenses — Aiding and 

AbETTINC — "r^VERY PeKHON." 

Rev. St. § 5200 (TT. S. Coinp. St. 1901, p. 3497), denounces a peualty 
against every président, easliier, teller, clerlv, or agent of a national bank 
who shall falsify reiiorts to the ConiptroUer of the Currency and every 
person who, with like intent, aids or abets any offlcer, elerk, or agent in 
any violation of such section. Held, that tlie words "any person" as 
so u.«ed vvere not limited to persons not connected with the banking as- 
sociation, but ineluded ofîicors and agents of the bank itself. so that 
the président of a national l)ank could be properly convieted of aiding the 
cashier in committing tlie offense described. 

lEd. Note. — For other (.-ases, see Banks and Banking, Cent. Dig. §§ 958- 
9(i4, 9(>7 ; Dec. Dig. § 256.* 

For other définitions, see Words and Phrase.s, vol. 3, pp. 2515-2517; 
vol. 8, p. 7655.] 

2. Ckiminal Law (§ 1137*) — Tbial — Consolidation of Indictments — Rigiit 

To Object. 

Wliere défendants, çharged with faîsifying reports to the Ooniptroller 
of the Currency, applled for a severauce as to them from charges against 
other défendants, and that ail of the indictments involving the appllcants 
be Consolidated and tried at the same tinie, as authorized by Rev. St. 

*For other cases see same tople & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied February 24, 1913. 
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§ 1024 (TJ. s. Comp. St. 1901, p. 720), they could not objeet after convic- 
tion that the court erred In consolidating their iiidictments for trial. 

[Ed. Note.~For other cases, see Crimlnal Law, Cent. Dig. §i 3007-3010; 
Dec. Dig. § 1137.* 

Consolidation of and trial of îndictmeuts togetlier, see note to Mc- 
Gregor v. United States, C9 0. C. A. 488.] 

3. JXJBY (§ 136*)— IlMUICTMENIS — COKSOLI DATION— PeRKMPTOR Y CHALI>EN(;ES. 

Where indictments against two défendants for violating the National 
Bank Act were Consolidated on their application, the Consolidated in- 
dictments became in légal eflfect separate c()unts of a single indictment, 
and the défendants were therefore on! y entitled to ten pereniptory chal- 
lenges, as in the case of a trial undei' a single inditîtment. 

[Ed. Note.— For other cases, soe Jurj-, Cent. Dig. §§ 607-618; Dec. 
Dig. § 136.*] 

4. Indictment ano Information (§ 121*) — Requisites^Certainit — Bili, of 

Particulars. 

"Where an indictment against national hank officers for falsifying re- 
ports to the Coniptroller of the C'nrreucy specifically referred to the en- 
tries which were iilieged to be false. it was not au abuse of the trial 
court's discrétion to deny an application for a bill of particiUars calling 
for the production of practically ail the governiuent's évidence to sustain 
the charge and for items from the i)ank"s books ; no aliidavit or other 
showing being niade to support the application or show that défendants 
could not bave access to the books, etc. 

[Ed. Note. — For other cases, see ludictuient and Information, Cent. Dig. 
§1 316-;{20; Dec. Dig. § 121.*] 

5. Cbiminal I/Aw (§ .'',71*) — Evidence — Other Ofi-enses — Simil.\e Transac- 

tions — INTENT. 

In a prosecution of national bank officers for falsifying reports to the 
Comptroller, etc., évidence of the making of a séries of false reports as 
to the bank's condition to the Comptroller of the Currency, beginiiing 
seven years prior (o the dates of the reports which were counted on in 
the indictments. showing a uniform System of falsification siniilar to the 
falsification of the reports charged in the indictuieut, was admissible to 
show motive or intent^. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 830-832;. 
Dec. Dig. § 37].*] 

0. Cbiminal Law (§ 384*) — Evidence — Othek Offenses — Time. 

No limit is placed on the court's power to admit évidence of a séries 
of pnor similar transactions comiuitted by the accused in the ordinary 
course of his business to show motive or intent, but the perlod of time 
withiii which such matter may be compétent is a matter largely within 
the discrétion of the trial court. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 848 ; Dec. 
Dig. § 384.*] 

7. Cbiminax Law (§ 1035*) — Appeal— Objections and Exceptions — Neces- 

SITY. 

Improper reniarks, alleged to hâve been niade by the trial judge during 
the progress of the trial in the présence of the jury, canuot be reviewed, 
where nd objection or exception was taken thereto at the trial. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 2633- 
2638, 2643, 2644; Dec. Dig. § 1035.*] 
S. Ceiminal Law (§ 656*) — Tbial — Statements by Court. 

Where, on the trial of bank officers for falsifying reports to the 
Comptroller of the Currency, the report was blank as to an Itein of In- 
debtedness to trust companies and savings banks, it was not ërror for 
the court to remark, "The report shows blank, and that is reporting, 

•For othet cases see same topic & 5 nvmbeb in Dec. & Am. Digs. 1907 to date, & Rej-'r Indexe» 
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nothing as a matter of faet" ; It being the court's duty to state the 
légal effect of leaving a blank unfllled in such a report. 

[Ed. Note. — For other cases, see Crlininal Law, Cent. Dig. §§ 1524- 
1533; Dec. Dig. § 656.*] 

9. Ckiminal Law (§ 702*) — Witnesses (§ 246*) — Fedebal Court— Peactice. 

A trial judge in a fédéral court is not a mère presiding offlcer, it being 
liis function to conduct the trial in an orderly way, with a view to 
eliclt the triith and attain justice between the parties, and he being 
authorized to interrogate witnesses, and to express his opinion on the 
weight of the évidence and on the credibility of the wltnesses. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1731, 
1750, 1754. 1758. 1759: Dec. Dig. § 762;* Witnesses, Cent. Dig. §§ 852- 
857 ; Dec. Dig. § 246.*] 

10. WiixESSES (§ 269*)— Cross-Examination — Scope. 

Jt was not error to exclude questions asked of a wltness on cross- 
examinatlon which were not within the scope of hls direct examination, 
and which were not relevant to the issues in the case. 

[Ed. Note. — For other cases, see AVitnesses, Cent. Dig. §§ 949-954 ; 
Dec. Dig. § 269.*] 

11. CKiMiîy-Ai, Law (§ 829*) — ïkial — Reql-est ïo Charge — Instructions 

GiVEN. 

It Is not error to refuse requests to charge substantlally covered b.v 
Instructions given. 

[Ed. Note. — For otlier cases, see Criminal Law, Cent. Dig. § 2011 ; 
Dec. Dig. § 829.*] 

12. Banks and Eankixo ( 257*) — National Banks — Offenses. 

In a prosecution of national bank offlcers for making false reports to 
the Comptroller of the Currency, the court properly charged that ae- 
fendants might be convicted on proof that the false reports were luade in 
pursuance of a previous arrangement between the clerk who niade them 
and the défendants who instigated them, the statute being applicable to 
counseling and procuring in advance of the act, and refused to charge 
that, in order to conviet, it must be proved beyond a reasonable doubt 
tliat défendants direetod the spécifie reports complained of in the indict- 
ment or inade such reports themselves, as such request assumed that de- 
fendants could be convicted only on proof that they made the reports, 
or stood by and directed that the spécifie reports be made by another. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
965, 966, 970-976 ; Dec. Dig. § 257.*] 

13. Banks and Banking (§ 257*) — National Banks — Officebs — Offenses 
^Evidence. 

In a prosecution of national bank officers for falsifyiug reports to the 
Comptroller of the Currency, évidence held sufflcient to sustain a finding 
that défendant K., the ])resident of the bank, participated in the offense, 
and was therefore guilty. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 965, 
960, 970-976; Dec. Dig. § 257.*] 

14. CiîiMiNAi, Law (§ 1023*) — New Teial— Denial— Review. 

Déniai of a motion for a uew trial in a criminal case is not reviewable 
ou wrlt of error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2583- 
2598; Dec. Dig. § 1023.*] 

In Error to the District Court of tlie United States for the Southern 
Division of the District of Idaho; R. S. Bean, Judge. 

— . • - m — .-I I i - i I I _ ,__._ .. _■ , ,., _ .1 4 

*For other casea see same topic & § number in Dec. & Am. Digs. 1907 to date^ & Rep'r Indexes 
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William F. Kettenbach and George H. Rester were convicted of 
violating the National Bank Act, and they bring error. Affirmed. 

George W. Tannahill, of Lewiston, Idaho, Cavanah & Blake, of 
Boise, Idaho, and James E. Babb, of Lewiston, Idaho, for plaintiffs 
in error. 

Peyton Gordon, of Washington, D. C, and Fletcher Dobyns, of 
Chicago, m., for défendant in error. 

Bcfore GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiffs in error were indicted un- 
der four indictments— Nos. 777 , 779, 780, and 782 — ail charging thena 
with violations of section 5209 of the Revised Statutes (U. S. Conip. 
St. 1901, p. 3497). They entered a plea of "not guilty" to each in- 
dictment, and thereafter, upon their motion for the consolidation of 
the indictments, an order was made consolidating the same for trial. 
The jury returned a verdict of guilty on counts 1, 2, 4, 5, and 6 of in- 
dictment 780, and returned a verdict of not guilty on the other in- 
dictments and on count 3 of 780. 

[ 1 ] It is contended that the court below erred in overruling the de- 
nuuTer of the plaintiffs in error to the indictment, which was inter- 
posed on the ground that Kettenbach, who was the président of the 
Lewiston National Bank, was charged with aiding and abetting Res- 
ter, the cashier thereof, in committing the offenses alleged. The stat- 
ute denounces a penalty against every président, cashier, tcller, clerk, 
or agent of a national bank who makes any false entry in any book, 
report, or statement of the association, and "every person who, with 
like intent, aids and abets any officer, clerk, or agent, in any violation 
of this section." The contention is that, under this statute, one officer 
of a banking association cannot be charged with aiding and abetting 
another officer in committing the offense which is described therein, 
and that the provision in regard to persons who aid and abet any offi- 
cer clerk, or agent of the association applies not to officers and em- 
ployés of the bank, but to outsiders, persons not connected with the 
banking association. The language of the statute is broad enough to 
include the officers of the bank among those who may be charged with 
aiding and abetting, for it refers to "every person," and such, with 
possibly one exception, appears to hâve been the uniform ruiing of the 
courts. United States v. Northway, 120 U. S. 327, 7 Sup. Ct. 580, 30 
L. Ed. 664; Evans v. United States, 153 U. S. 584, 14 Sup. Ct. 934, 

38 L. Ed. 830; Coffin v. United States, 156 U. S. 432, 15 Sup. Ct. 394, 

39 L. Ed. 481 ; Cochran & Sayre v. United States, 157 U. S. 286, 15 
Sup. Ct. 628, 39 L. Ed. 704; United States v. Berry (D. C.) 96 Fed. 
842; Gardes v. United States, 87 Fed. 172, 30 C. C. A. 596. The case 
which seems to be out of harmony with the foregoing is Richardson 
V. United States, 181 Fed. 1, 104 C. C. A. 69. In that case it was 
contended that the cashier who was indicted under section 5209 should 
not bave been charged as principal btit as aider and abettor, because 
the false entries, although made at his instigation, were made by oth- 
ers. The court ruled against the contention and held that the cashier 
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was a principal, notwithstanding that the entries and items falsified 
were made by clerks acting under his direction. The court said : 

"Where an act Is done by the proeurement of a person, it Is hls act In 
effect, even where It Is made a crime." 

What the court said in that case is in line with an expression in the 
opinion of this court in the case of Peters v. United States, 94 Fed. 
127, 36 C. C. A. 105, in which Judge Hawley, speaking for the court, 
answering the objection of counsel to the indictment that the cashier 
was charged in one count with directing and procuring faise entries 
to be made by the bookkeeper, said : 

"He is as guilty If lie directed false entries to be made by the clerk or 
bookkeeper as if he made the eutry iu person." 

But in the Richardson Case the court went on to say that the aiding 
and abetting referred to in the statute "applies to those not connected 
with the bank who instigate, counsel, or incite those who are." This 
was an expression of opinion unnecessary to the décision of the case. 
The question was whether the défendant in that case could properly 
be charged as a principal. The court held correctly, we think, that 
he could be. Kettenbach in this case might properly hâve been 
charged as a principal. He cannot complain that he is charged as 
aiding and abetting. By the express language of section 5209 the of- 
fense described, whether committed by the direct act of the accused, or 
by his aiding and abetting another to commit it, is a misdemeanor, and 
both offenses are of the same grade, and are subject to the same pen- 
alty, and those who commit both are in f act principals. Said the court 
in United States v. Gooding, 12 Wheat. 475, 6 L. Ed. 693 : 

"In cases of misdeuieanor, ail those who are concerned in aiding or abet- 
ting, as well as in perpetrating the act, are principals." 

And this doctrine has been expressly applied to cases of prosecution 
under section 5209. Gallot v. United States, 87 Fed. 446, 31 C. C. A. 
44; United States v. Hillegass (D. C.) 176 Fed. 445. See, aiso, Bliss 
V. United States, 105 Fed. 508, 44 C. C. A. 324. There was no error, 
therefore, in overruling the demurrer to the indictment 

[2] We find no merit in the contention that the court erred in con- 
solidating the indictments for trial. Not only was the order made 
under the authority of section 1024 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 720), but it was made upon a motion and applica 
tion of the plaintiffs in error, in which they alleged: 

"That each and ail of the charges against thèse défendants or elther there- 
of grew ont of one and tlie same transaction, to v^it, the viol.ation of the 
national banking laws of the United States, and nnder the law can be tried 
at one and the same tirae, and save great expense and niany hardships in 
requlring thèse défendants to prépare for tria]. • • • Wlierefore thèse 
défendants, and each thereof, respectfully pray that a severance be had as to 
thèse two défendants, and that they be tried separately frora the other de- 
fendants, that each and ail the iudictments involving thèse défendants or 
either thereof be Consolidated and be tried at the same time." 

The application was supported by the affidavit of counsel for the 
plaintiffs in error, in which it was stated that the motion was made in 
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good faith, and not for the purpose of delay, and that ît was well 
founded in law. No exception was saved to the order of consolida- 
tion, and the plaintiffs in error are now in no position to assign er- 
Tor to it. 

[3] Equally without merit is the contention that the court erred in 
denying the right of the plaintiffs in error to exercise more than 10 
peremptory challenges to jurors. In a second application for a con- 
solidation of the cases and for a severance from Robnett and F. W. 
Kettenbach, who were indicted with them, the plaintiffs in error said : 

"Thèse défendants also walve their right to more than 10 peremptory 
challenges in case an order is made trylng thèse sald indlctments at one and 
the same time, and a severance Is granted as to the défendant Olarence W, 
Robnett, and a severance is granted as to the défendant Frank W. Ketten 
bach." 

That application was verified by the affidavit of the plaintiff in error 
William F. Kettenbach. Irrespectivé of the written waiver of the 
plaintiffs in error of more than 10 peremptory challenges, the con- 
solidation of the indictment under section 1024 grouped together ail 
the counts in ail the indictments so Consolidated as if they were sepa- 
rate counts in a single indictment. McElroy v. United States, 164 U. 
S. 7Ç>, n Sup. Ct. 31, 41 L. Ed. 355; Porter v. United States, 91 Fed. 
494, 33 C. C. A. 652 ; Turner v. United States, 66 Fed. 280, 13 C. C. 
A. 436. And, the consolidated indictments having thus become in lé- 
gal effect separate counts in one indictment, the plaintiff in error could 
exercise only the number of peremptory challenges provided by law 
for a trial under a single indictment. Krause v. United States, 147 
Fed. 442, 78 C. C. A. 642; Kharas v. United States, 192 Fed. 503, 
113 C. C. A. 109. 

[4] Error is assigned to the déniai of the application of plaintiffs 
in error for a bill of particulars as to indictment 780. Their applica- 
tions for bills of particulars of the charges in the other indictments 
were allowed, but as to indictment 780 the court said : 

"It appears that the indictment in the case at bar, involvlng charges of 
false entries, specifically refers to the entries which are alleged to be false, 
and It is thought that the défendants by the indictment itself are sufflclently 
advised of the nature and the détails of the charges to enable them intelli- 
gently to prépare their défense." 

Where the charges of an indictment are so gênerai that they do not 
fully advise the accused of the spécifie acts with which he is charged, 
the court may order that a bill of particulars be furnished him so that 
he may properly prépare his défense. But the allowance or refusai 
•of the order rests in the Sound discrétion of the court. In Rosen v. 
United States, 161 U. S. 29-35, 16 Sup. Ct. 434, 436 (40 L. Ed. 606), 
the court said that the accused could "hâve applied for a bill of par- 
ticulars, which the court, in the exercise of a sound légal discrétion, 
might hâve granted or refused, as the needs of justice required." 
Said the court in Breese v. United States, 106 Fed. 680-682, 45 C. C. 
A. 535, 537: 

"The motion was addressed to the discrétion of the court, and Its refusai 
«vas a proper exercise of this discrétion." 
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See, also, Dunlop v. United States, 165 U. S. 486-491, 17 Sup. Ct. 
375, 41 L. Ed. 799; State v. Rathbone, 8 Idaho, 161, 67 Pac. 186. In- 
Commonwealth v. Giles, 1 Gray (Mass.) 466, a case which was cited 
with approval in Dunlop v. United States, the Suprême Judicial Court 
of Massachusetts said of the office of a bill of particulars : 

"Wheii it Is once made, it coneludes the rights of ail parties who are to lie 
affected by it, and he who has furnished a bill of particulars under it irmst 
be confined to the particulars he has speclfied as closelj' and effectually as 
if they constituted essential allégations in a spécial déclaration." 

In United States v. Adams Exp. Co. (D. C.) 119 Fed. 240, it was 
said: 

"The office of a bill of particulars is to advise the court, or rnore partlcu- 
larly the défendant, of what facts, more or less in détail he will be required 
to meet, and the court will limit the goyernment in its évidence to those facts 
set forth in the bill of particulars." 

The application for a bill of particulars which was presented in the 
case at bar covers seven pages of the printed record. It went into 
great détail as to ail the matters charged, and called for the produc- 
tion of practically ail of the évidence of the government to sustain 
them. It called largely for items from the books of the bank. No 
affidavit was offered in support of it, and no showing was made that 
the plaintiffs in error could not hâve access to the books or obtain 
therefrom ail évidence contained therein as to the matters which 
formed the substance of the charge against them. The allégations of 
the indictment were not indefinite or vague, nor does it appear that 
the plaintiffs in error were entitled as a matter of right to the disclo- 
sures of the nature of the oral testimony which the government in- 
tended to produce. There was no abuse of discrétion, therefore, in 
the ruling of the trial court. 

[5] It is urged that error was committed in the admission of testi- 
mony of similar transactions to those which were charged in the in- 
dictment to show motive and intent. Upon the profïer of such testi- 
mony, counsel for the plaintiffs in error objected on the ground that 
the testimony was too remote, was beyond the period of the statute of 
lirriitàtions, and did not refer to matters involved in the indictment.. 
The court overruled the objection, held the testimony compétent as 
bearing upora the questions of intent and motive, but confined its ad- 
mission to the time during which the plaintiffs in error had been of- 
ficers of the bank. By this ruling there was admitted in évidence a 
séries of other reports to the ComptroUer of the Currency, beginning 
with the year 1900, seven years prior to the dates of the reports which 
were counted upon in the indictments, in ail of which reports there was 
évidence of a uniform system of falsification as shown by the books 
of the bankj similar to the falsification of the reports which was 
charged in the indictment. This évidence was by the instructions of 
the court to the jury carefully limited in its application to the question 
of the motive and iintent with which the acts charged were committed. 
The authorities for the admission of such testimony are abundant,. 
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and are not in conflict. In Wood v. United States, 16 Pet. 342, 10 L. 
Ed. 987, Mr. Justice Story said : . 

"The question was one of fraudulent intent or not ; and upon questions of 
that sort, where the inteut of tlie party is uMtter in issue, it lias alvvays been 
deemed allowable, as well in ciiniiiial as in civil cases, to introduce évidence 
of otiier acts and doings of the part'y of a kirtdred character, in order to 
illustrate or establish hls intent or motive in the particuiar act directly in 
Judguient. ludeed, in no other way would it be practicable iu numy cases 
to establish such intent or motive." 

That doctrine has been applied in numerous cases, among whicli 
may be cited Coffin v. United States, 162 U. S. 664, 16 Sup. Ct. 943, 
40 L. Ed. 1109; Allis v. United States, 155 U. S. 117, 15 Sup. Ct. 36, 
39 L. Ed. 91 ; Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 
163, 52 L. Ed. 278; Dow v. United States, 82 Fed. 904, 27 C. C. A. 
140; Bacon v. United States, 97 Fed. 35, 38 C. C. A. 37; Wolfson v. 
United States, 101 Fed. 430, 41 C. C. A. 422 ; Spurr v. United States, 
87 Fed. 701, 31 C. C. A. 202; United States v. Breese (D. C.) 131 
Fed. 915; Brown v. United States, 142 Fed. 1, 7Z C. C. A. 187._ The 
objection that the testimony so admitted was too remote in point of 
time is not tenable. 

[8] No Hmit is placed upon the power of the court to admit évi- 
dence of a séries of prior siniilar transactions committed by the ac- 
cused in the ordinary course of his business. Said the court in Spurr 
V. United States : 

"Theperiod of tinie witWn whlch the matter offcred to establish tlie guilty 
purpose nnist hâve oceurred to permit of their admission is largely discre- 
tionary with the court." 

In Walsh v. United States, 174 Fed 615, 98 C. C. A. 461, the court 
permitted the introduction of évidence of similar offenses committed 
during the 12 years prior to the transaction which formed the basis of 
the indictment. In Williamson v. United States, the Suprême Court 
said : 

"The modem tendency, both of législation and of the décision of courts, 
is to give as wide a scope as possible to the investigation of facts. Courts 
of error are especially unwilling to reverse cases because unlmportant aud 
possibly irrelevant testimony may hâve crept in, unless there is reasou to 
think tliat practical injustice has been thereby caused." 

There are several assignments of error, upon which are presented 
the contention that the court below^ during the progress of the trial, 
and in the présence of the jury, manifested bias and préjudice against 
the plaintiffs in error, and made remarks which were prejudicial to 
them. We hâve given careful considération to this contention, and 
we find it wholly without justification. The remarks of the court, in 
the half a dozen instances which are referred to, were not inappro- 
priate to the matter in hand, and i were not such as to indicate or ex- 
press bias or préjudice. 

[7] It is to be observed, also, that in not a single instance was an 
exception taken to the language used. This f act alone is sufficient to 
dispose of the contention which is made in this c.ourt. But, to illus- 
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trate the nature of the remarks of the court to which objection now 
for the first time is made, we will refer to the incident which the 
plaintifFs in error seem to consider the most important. 

|8] A witness was asked what the books of the bank showed on 
a certain day as due to trust companies and savings banks He an- 
swered $25,305.30. Then the assistant district attorney remarked: 

"The report .shows noue." 

Counsel for the plaintiffs in error objected to that statement, and 
remarked : 

"ïhc statement might show blank in a certain place." 

The court then said : 

"The report shows blank, and that is reporting nothing as a matter of 

înct" 

That was not an improper remark. It was the duty of the court 
to State what was the légal effect in a report to a Comptroller of the 
Currency of leaving a blank unfilled uïider a heading which called 
for an answer, and to instruct the jury that to do so was to report 
that the bank had nothing under that heading. 

[9] The trial judge in a fédéral court is not a mère presiding of- 
ficer. it is lus function to conduct the trial in an orderly way with 
a view to eliciting the truth, and to attaining justice between the 
parties. It is his duty to see that the issues are not obscured, that 
the trial is conducted in a proper manner, and that the testimony is 
not misunderstood by the jury, to check counsel in any effort to 
obtain an undue advantage or to distort the évidence, and to curtail 
an unnecessarily long and tedious or itérative examination or cross- 
examination of witnesses. ■ He lias the authority to interrogate wit- 
nesses, and to express his opinion upon the weight of the évidence 
and thé credibility of the witnesses. In the case at bar there was 
no such expression of opinion by the court, and there is nothing in 
the record which is before us to indicate or to give the jury the im- 
pression that the judge was in any degree partial or biased or prej ■ 
udiced against the plaintiffs in error. 

It is contended that the court erred in permitting counsel for the 
government on the cross-examination of the plaintiffs in error, who 
appeared as witnesses in their own behalf, to interrogate them as 
to matters which were not brought out on their direct examination. 
This contention is not sustained by the biJl of exceptions. The 
plaintiff in error Kettenbach on hiS: direct examination denied his 
guilt as to each offense charged against him in the indictments, and 
testified as to his relation to the bank and the other défendants, 
and to many matters that had been put in évidence by the govern- 
ment, and he was interrogated as to the alleged similar offenses or 
similar transactions which had been testified tb by various witness- 
es, and he testified that, he made none of the entries in the reports 
to the Comptroller of the Currency, that he made no requeet that 
Robnett, Chapman, or Kester make any entries in those reports, 
202 F.— 25 
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and that lie had nothing to do with making out the reports. He 
testified : 

"Once or twiee the reports vvere inade up on a blank form In pencil and 
handed to me, and I copied them and looked over the gênerai totals, but 1 
never went to the phyisical assets of the bank and worked out or made a 
report to the Comptroller of the Ourrency during the time I was in the bank." 

His cross-examination was confined to matters connected with 
the évidence he had adduced on his direct examination. Nothing 
is pointed out that goes beyond that. The same is true of the cross- 
examination of the plaintiff in error Rester. He had given a detail- 
ed history of his connection with the bank. He denied that he was 
guilty of the offenses charged. He was interrogated as to his ver- 
sion of the transactions testiiîed to by Robnett, and as to ail the 
principal items in the évidence adduced against him by the govern- 
ment. His attention was called to the évidence of similar prior 
transactions, and his counsel said: 

"I will ask you to explaln them briefly to the jury." 

His cross-examination was confined within the lines of the mat- 
ters he had testified to upon the direct examination. The testimo- 
ny admitted on cross-examination to which exception has been tak- 
en was testimony brought out in answer to the inquiry whether he 
made out the reports to the Comptroller of the Currency, whether 
there was anybody else who had authority to make them out, and 
how he made out those of the reports which were exclusively in his 
own handwriting. Whether as an ofïîcer of the bank he had knowl- 
edge of certain overdrafts, and whether those overdrafts were re- 
ported in the schedule. 

Error is assigned to certain rulings, whereby the court sustained 
objections to questions propounded by counsel for plaintifïs in er- 
ror to the witness Robnett on cross-examination. Robnett had 
been clerk and bookkeeper of the bank. In two of the indictments 
he was jointly indicted with the plaintififs in error. He was made a 
witness for the government, and on two of the indictments his tes- 
timony was the principal évidence for the government. On indict- 
ment 780, on which the plaintiffs in error were convicted, his testi- 
mony was côrroborated by other witnesses. He testified to a con- 
versation with Rester, in which Rester said that he and others were 
figuring on increasing the capitalization of the bank and that otlier 
men were coming in, and that it would be necessary to appoint a 
committee to check up the overdrafts and bills receivable, and that 
Rester remarked : 

"And your indebtedness is quite large, and it Is best not to inerease it any 
more, and, If there is any amounts, you -hâve got to take care of in taklng 
care of your deals, for the présent we had better run it through the silent 
indebtedness and Inactives." 

On cross-examination the witness was asked to state to, whom 
he mentioned this conversation, and whether he had writteh out a 
mémorandum of it, and he was asked : 

"Was anythlng in that mémorandum about Rester wanting you to go to 
Asotin to open up a bank there î" 
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This was objected to as not cross-examination, and the objection 
was sustained, but no exception was taken to the ruling of the 
court. The witness was further interrogated on cross-examination 
as to his testimony given on a trial of an indictment of the United 
States against Kettenbach, Kester, and Dwyer, charging them with 
fraudulently acquiring title to timber lands, and was asked whether 
Kester at any time had any connection with him in acquiring title 
to timber lands or any part thereof, to which he ansvvered that he 
had not. He was then asked ■ 

■'State whether or not you so testifiedV 

To which he answered: 

"I did not. Q. Was that évidence trut or falseV 

On objection the court ruied that it was wholly immaterial 
whether Robnett so testified or not, to which an exception was re- 
served. Robnett was also asked whether he had not testified that 
he had no connection with Kester in acquiring title to lands. The 
court ruled that the testimony was too remote, and said : 

"I don't see how it is ineoiisistent with any testimony he has given hère ou 
this trial." 

An exception was taken to the ruling. Robnett was asked other 
questions as to what he had testified to in that case with relation 
to his interest in the acquisition of title to timber lands, and his 
connection with transactions to acquire title thereto, and as to 
whether he had denied that he had entered into a conspiracy or 
combination with Kester, Kettenbach, and Dwyer to acquire title 
to government lands. 

[10] We are unable to see, and it is not pointed ont, how the 
testimony so sought to be elicited on the cross-examination of 
Robnett had anything to do with his direct examination, or with tlie 
issues in the case. It did not tend to contradict anything that he 
had testified to on direct examination, for he had stated that he had 
heard conversations about Kester and Kettenbach's purchase of 
timber lands, and that he had asked them to let him go in with 
them, that they had said that they could not let him work with 
them, but that he could go into it in his own way, on his own be- 
half, and "that they would see that I would get the money that 
was needed." And he testified that he did get the money from the 
bank through overdrafts and notes. The foregoing are samples of 
the alleged errors of the court in ruling upon the cross-examina- 
tion of Robnett. The remainder of the assignments of error there- 
to are equally devoid of merit. 

[11] Error is assigned to certain instructions given by the court, 
and to the refusai to give instructions which were requested by the 
plaintiiïs in error. As to the requested instructions, those portions 
thereof which correctly stated the law were in substance covered 
by the instructions which were given. There were certain portions 
thereof which the court properly refused. 

[12] Thus the court was requested to instruct that it must be 
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proven beyond a reasonable doubt that the défendants directed tlie 
spécifie entries complained of in the indictments to be made, or made 
them themselves. This is not a correct statement of the law. It 
assumes that the défendants could be found guilty only upon proof 
that they made the entries or that they stood by and directed that 
the spécifie entries be made by another. The court properly in- 
structed the jury that the défendants might be found guilty upon 
proof that the false entries were made in pursuance of a previous 
arrangement between the clerk who made them and the défend- 
ants who instigated them. The statute is "appHcable to counseling 
and procuring in advance of the act." United States v. French (C. 
C.) 57 Fed. 382, 387 ; Peters v. United States, 94 Fed. 132, 36 C. C. 
A. 105 ; United States v. Northway, 120 U. S. 327, 330, 7 Sup. Ct. 
580, 30 L,. Ed. 664. The instruction which was given upon that 
subject was excepted to, but no other exception was taken to the 
charge except to the portion thereof by which the jury were in- 
structed that if it appeared from the testimony, and they believed 
beyond a reasonable doubt, that the défendants aided, incited, en- 
couraged, stimulated, or instigated Robnett to commit either of the 
offenses, they would be guilty of the offense which they so aided 
and abetted. The question raised by this exception has already 
been discussed under the head of the demurrer to the indictment, 
and nothing need be added to what was there said. 

[13] It is earnestly contended that there was no évidence of Ket- 
tenbach's participation in the offenses of which he was found guil- 
ty, and that the court below erred in denying the motion to instruct 
the jury to acquit him. We bave gone carefully through the rec- 
ord, and among other things we find the following; Kettenbach 
was the président and Kester was the cashier of the bank. There 
is convincing évidence that reports which contained grossly false 
entries were made as charged in the indictment, and that similar 
reports were made during the period of seven years preceding the 
time of the offenses so charged, and during ail of which time thèse 
two officers of the bank controlled its afïairs. Robnett testified 
that for the purpose of approximating the time when the bank 
might receive a call from the Comptroller for a report, Kettenbach 
kept in his desk a card running over a period of ten years, which 
set forth the différent dates on which calls from the Comptroller 
had been made. "From that we could approximate within a few 
days the time a report would be called." One of the prior reports 
which contained the same class of false entries was made out en- 
tirely in Kettenbach's handwriting, and was sworn to by him. An- 
other was made out by Kettenbach and Robnett. It is true that 
Kettenbach testified that in making out thèse reports he only 
copied what was handed to him on a blank form, and written with 
a pencil. But the jury were not bound to accept that explanation, 
and they may well hâve found reason to discrédit it altogether. It 
is not explained why it was necessary for Kettenbach to copy what 
had been made out by a clerk. It was not necessary that the en- 
tries in the reports should hâve been made in his handwriting, or 
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in the handwriting of any officer of the bank. The évidence shows 
also a System of inflating the assets of the bank and bolstering up 
its reserve, in which Kettenbach took an active part. For instance, 
on March 2, 1905, he, as président of the bank, issued a certificate 
of deposit to the Idaho Trust Company for $20,000. On the same 
day the Trust Company issued two certificates of deposit of $10,- 
000, each to Kettenbach's bank, and on the same day the bills re- 
ceivable of tbat bank was increased SIO.OOO, and its gold in vault 
was increased a like sum. A report to the Comptroller of the Cur- 
rency was called for as of March 14, 1905. Eight days after the 
date of that rep/ort, each bank took back its certificates of deposit. 
The bills receivable of the Lewiston National Bank were reduced $10,- 
000, and its gold in vault was reduced in like sum. Of this trans- 
action Chapman, the teller, testified that the bank was low on re- 
serve, and, in order to bolster up the reserve, "Mr. Kettenbach 
went to the Idaho Trust Company and got a certificate of deposit. 
I think there were two for $10,000 each, and one of the $10,000 cer- 
tificates I was asked to put in the safe and count as gold coin, as 
cash." He testified that Kettenbach told him to do that. Again, 
there is évidence that in March, 1907, the bank owed $30,000 to the 
Spokane & Eastern Trust Company, secured by $60,000 of its bills 
receivable ; that, on making out a report to the Comptroller about 
that time, Kester went to Kettenbach, and said that they ought to 
make some mention of the notes that were in the Spokane & East- 
ern Trust Company as collatéral for the $30,000 bills payable, and 
that Kettenbach said, "No; don't do it ; " and that Kester said, 
"You remember the letter we got from the Comptroller in regards 
to the National Park note, and he is likely to make a comment on 
this, and I think we had better make mention of it ; " and that Ket- 
tenbach said, "No; it would just reduce our bills receivable, and 
lower our balances," and told him not to make any mention of it, 
that it was a state bank, and that the national bank examiner would 
never get in touch with those there, and before another examina 
tion the note would be paid and the funds would be back in the 
Lewiston National Bank, and that he would take the responsibility. 
Chapman testified that he overheard a conversation in which Ket- 
tenbach wanted Kester to make the report a certain way "that 
would please liim, and Mr. Kester hesitated, saying he would not 
do it — that it was unlawful — but Mr. Kettenbach, I think, finally 
persuaded him to do so." There can be no question of the évidence 
that both Kester and Kettenbach, by means of overdrafts, used 
large sums of the funds of the bank in their private enterprises, 
and that in ail the reports to the Comptroller none of thèse over- 
drafts was reported under the head of overdrafts of officers of the 
bank. We think this évidence was sufficient to go to the jury on 
the question of Kettenbach's participation in the offenses charged 
against him. In fact, the whole testimony suggests the conclusion 
that the false entries which were repeated year- after year in a 
séries of more than 30 reports to the Comptroller were made 
under the direction of the two men who were in control of 
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the bank's affairs. They were tlie only persons wlio had any mo- 
tive for making false reports. The clerks and bookkeepers had 
none, and it is not conceivable that the cashier alone vvas aware of 
the manner in which the bocks were kept and the reports were 
niade. Kester testified that he and Kettenbach together managed 
ail the important affairs of the bank, and that one of the important 
matters of the bank vvas making ont the reports to the Comptroller. 

[14] Error is assigned to the déniai of the motion of the plain- 
tifïs in error for a new trial. The motion was supported by affi- 
davits. The affidavits presented matter tending to show that there 
was an opportunity to influence the jury improperly, and matter 
showing that certain witnesses for the government made state- 
ments out of court which were contradictory to the statements 
which they made on the trial. The court below entertained the 
motion, and considered the affidavits, and liis ruling thereon is not 
subject to review in this court. See the décision of this court in 
Holmgren v. United States, 156 Fed. 439, 84 C. C. A. 301, affirnied 
in Holmgren v. United States, 217 U. S. 309, 30 Sup. Ct. 588, 54 
L. Ed. 861, 19 Ann. Cas. 778. 

There are other assignments of error which we hâve considered 
and which we fînd it unnecessary to discuss. \Ye find no error un» 
der any of them. 

The judgment of the court below is aiîfirmed. 



J. N. n. CORNELL & CO., INC., v. VIRGINIA AIR LINE RY. CO. 

(Oiroiit Court of Appeals, Fourth Circuit. Defemlier 7, 1912.) 
No. 1,103. 

1. CoNTR.\cTS (§ 305*) — Modification— CoNïEACT to Build Railroad — Ex- 
tension OF Time. 

Complaiuant contraeted to build a railroad for défendant to be com- 
pleted by a certain date, unless delayed by causes beyond Its control. 
During tbe progre.ss of tbe work disagreenient.s arose between tbe parties, 
especially as to tbe provisions of the contract with respect to ballasting, 
and tlie work was delayed, so tbat comiiletion by the time tixed was 
impo.ssible. It wa.s of great importance to défendant that the road 
should be conipleted to a certain town by that date, and it.s président 
made a proposition to complainaut tbat it .«hould lay the track to such 
town vvithout ballast, and that défendant would do the ballasting for 
a stated réduction frora tbe contract priée, also stating that, if accepted, 
it should "close ail mlnor questions, if any, uhsettled, tinie of comple- 
tlon," etc. A counter proposition souiewhat dlffering in ternis was ac- 
cepted and carried out, and the work was thereupon conipleted and 
accepted. Held, that such niodiflcation of the original contract was a 
waiver by défendant of ail claiuis for damages for fallure to complète 
the work by the time agreed, and that ail that was required of com- 
plainant thereafter was to pro.secute the work with due diligence. 

[Ed. Note.— For other cases, see Contracts. Cent. Dig. §§ 1398, l::!99, 
1407-1475; Dec. Dig. § 305.*] 

2. Conteacts (S 240*) — Modification— CoNSTRUcïiox and Effect. 

A suppleniental contract modlfying a contract for the building of a 
railroad, made after the work had been iiartially coiniileted, for the 

•For other cases see same topio & i numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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PTirpose of scttlins différences and controversies whlch had arisen re- 
spectlng the provit~ions of the original contract, construed, and its ef- 
feci on tlie rights of the parties determined. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1131-1138; 
Dec. Dig. § 246.*] 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg; Henry C. McDowell, Judge. 

Suit in equity by J. N. H. Cornell & Co., Incorporated, against the 
Virginia Air Line Railway Company. Decree for défendant, and corn- 
plainant appeals. Reversed. 

George Perkins, of Charlottesville, Va., and Charles V. Meredith, 
of Richmond, Va. (Moon & Fife and Perkins & Perkins, ail of Char- 
lottesville, Va., and Meredith & Cocke and Samuel A. Anderson, ail 
of Richmond, Va., on the briefs), for appellant. 

Aubrey E. Strode, of Amherst, Va., and Randolph Harrison, of 
Lynchburg, Va. (C. W. Allen and Harmon & Walsh, ail of Charlottes- 
ville, Va., on the briefs), for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. The Virginia Air Line Railway Company 
is the appellee. It will be called "the company." It is a Virginia cor- 
poration. It was formed to build and operate a railroad to connect the 
tracks of the main line and of the James River division oî the Chesa- 
peake & Ohio Railroad System. The new road was to cross Fluvanna 
county, Va., from north to south. It was required to hâve its line in 
opération from either one end or the other to a point within 1^?^ miles 
of the county courthouse at Palmyra not later than May 1, 1908. 
Trains were to be running over the entire road by December Ist of 
that year. J. N. H. Cornell & Co., Incorporated, is the appellant. 
It will be referred to as "the contracter." It is a New Jersey corpora- 
tion. 

On December 3, 1906, the contractor and the company entered into 
a written agreement. Such agreement will be spoken of as the Decem- 
ber contract. By its terms the contractor was to locate and design the 
railroad, which was to extend from the Chesapeake & Ohio Railroad at 
or near Lindsey to a connection with the tracks of the James River 
Division of that company at or near Bremo Blufï, a distance of about 
29 miles. The company was to pay the contractor the actual cost of 
engineering, locating, designing, and constructing, and, in addition, a 
fixed fee of $91,250. The contractor guaranteed that such cost, in- 
cluding the fee, should not exceed $656,000. The guaranty was con- 
ditional, not absolute. It was not to be binding should the total length 
of the line exceed 30 miles, or if the aggregate amount of material 
moved exceeded 700,000 cubic yards classified as specified in the con- 
tract. In the latter event the guaranteed cost was to be raised. Cer- 
tain unit priées were stated in the agreement in accordance with which 
was to be determined the excess, if any, over the guaranteed cost to 
which the contractor might be entitled. In no event was that cost to 

♦For other cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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exceed $706,000. None of the figures named were to include extra 
work. For that the contractor was to be paid 121/2 per cent, more 
than it cost him. The company could not call on the contractor to ex- 
pend more than $41,600 on station buildings, sidings, water stations, 
road-crossings, and accommodation works, nor "in excess of $888.88 
per mile for placing ballast in the track." The company had the right 
within those limits to direct as it saw fit the distribution of such sums. 
By the spécifications it was agreed that "tracks shall be brought to 
true surface and line on the ballast as provided for in the contract." 
The contractor bound itself in any event to hâve the raiiroad con- 
structed from either terminal as it might elect to within ly^ miles of 
the courthouse at Palmyra by May 1, 1903. It was to finish the en- 
tire work by that day unless delayed "by strikes, fire, flood, riot, light- 
ning, violence of the éléments or other causes beyond" its "control." 
The company had the right at any time before February 1, 1907, to 
adopt another route. If it exercised this privilège, the contractor was 
no longer bound by the guaranties as to costs or quantities of work, 
material, and time. Various things happened, both before construc- 
tion actually begun and afterwards, which the contractor said amount- 
ed to a change of route by the company. The court below was of 
opinion that this contention could not be maintained. It is not made 
hère. It is mentioned because that it was once made and strenuously 
insisted upon throws light upon the attitude in vi'hich the parties stood 
to each other at the time of subséquent negotiations, agreements, and 
transactions between them. 

As time went on and the work progressed, the relations between the 
président of the company and the contractor became strained. They 
had a number of disputes. Some of thèse were settled to the satisfac- 
tion of the one; some in accordance with the views of the other. A 
number of the most serions remained open at least as late as April, 
1908. As the year 1907 drew to a close, and in the early months of 
1903, the président of the company became much exercised. He and 
the contractor could not agrée as to the exact location for the sou'th- 
ern terminal. The précise kind of ballast to be used, where it was 
to be bought, and how much was to be paid for it had not been de- 
termined. At first lx)th parties had hoped that suitable ballasting ma- 
terial could be found along the line of the road in quantities and un- 
der conditions which would make its use wise and economical. At a 
later period the contractor thought that such material would hâve to 
be purchased elsewhere and for an appréciable distance hauled over 
other railroads. If this belief was correct, the $888.88 a mile, which 
was the maximum the company could call upon the contractor to -ex- 
pend for placing the ballast in the track, would not suffice to pay the 
priée of enough ballast and of delivering it in the track, to say noth- 
ing of the expense of properly aligning and surfacing the track upon 
it. The company said the contractor was bound to do the surfacing 
and aligning vvithout having any right to charge the cost of doing it 
against the $888.88 per mile. ' The contractor asserted that the true 
meaning of the- contract was that the $888.88 a mile was to cover ail 
the expense of ballasting the road, using the word "ballasting" in its 
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most comprehensive sensé. The company called attention to the fact 
tliat the spécifications provided that the track should be brought to true 
surface and hne on the ballast, and claimed that the limitation of $888.- 
88 per mile applied only to the expenses of placing the ballast in the 
track. It said that the work of getting the ballast under the ties and 
rails, and of surfacing and aligning the track on the ballast, was not ac- 
curately described by the words "placing ballast in the track." It 
claimed that practical railroad men would understand the contract 
as it did. It argued that $888.88 per mile was but a little more than 
half the sum required to provide the right kind of material in suffi- 
cient quantities and to ballast the road for the kind of traffic which 
both parties knew wonld use it. The contractor said that the 
entire work of ballasting a railroad was not inaccurately or inaptly 
described by the words "placing ballast in the track" ; that while it 
was true that the spécifications required that tracks should be brought 
to true surface and line on ballast, those words were limited by the 
phrase "as provided for in the contract" ; that the contract said noth- 
ing about ballasting other than to limit the expense to which the con- 
tractor should be put for placing ballast in the track to $888.88 per 
mile; and that, therefore, the words in the spécifications could hâve 
had no other meaning than to make clear that the contractor's obli- 
gation to line and surface was restricted to the expenditure of a sum 
not exceeding $888.88 per mile for ballasting. It had its practical men 
to indorse its understanding of the contract phraseology. It claimed 
that the contract itself was necessarily entered into in haste; that 
neither party at that time did or could know where the ballast could 
be obtained or how much it would cost. It now says that the meaning 
of the limitation in the agreement cannot be read in the light of subsé- 
quent events. 

The quarrel was a serions one as it stood. It was likely to delay 
the completion of the road, if it had not already done so. The con- 
tractor wanted to buy expensive ballast elsewhere, and to place it at 
once in such parts of the line as were ready for it. The company 
thought the price asked for it was much too high, and in any event, 
in the company's view, it should not be placed upon the road in the 
months of January, February or March ; that is to say, not until the 
frost was well out of the ground. Under the terms of the contract, the 
ballast could not be purchased except with the consent of both par- 
ties, no matter how the dispute as to construction might be settled. 
]f trains were not running from one terminal or another to or within 
one and a half miles of Palmyra by May 1, 1908, the conséquences to 
the company would be of the most serious character. Under the con- 
ditions as they existed in March and early April, 1908, it was certain 
that the road could not be completed and liallasted as required by May 
1, 1908. Moreover, the contractor claimed that it was not bound by 
the guaranties of cost and time of completion contained in the Decem- 
ber contract. It said that the changes of route which had been made 
released it from them. The company's financial resources were lim- 
ited. It could not meet any considérable increase of cost above the 
sum of $656,000 plus the price of the extras which it had already or- 
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dered. From its standpoint it was of first importance to get the bal- 
lasting out of the contractor's haiids and into its own. It wanted the 
Southern terminal definitely fixed. It was imperative that the one-half 
of the road from Palmyra to the northern terminal should be turned 
over to it by May Ist in such condition that trains could be operated. 
Whether that part of the road was then ballasted or not was for the 
moment of subsidiary importance. It wished very much to obtain a 
new guaranty of total cost which would limit the maximum cost, ex- 
cluding extras, to $656,000, if possible, but which, in any event, would 
restrict any excess thereover to such sum as the December contract 
itself provided should be payable in the event that the material to be 
moved, in quantity or difficulty, exceeded the estimâtes therein made. 

For some months the président of the company had been trying to 
effect an arrangement by which the company would be protected 
against some or ail the dangers to which it was in his appréhension ex- 
posed. To this end on March 6, 1908, he appears to hâve put in writ- 
ing certain suggestions. This was done in the forni of a letter to the 
bankers who were the financial agents of the company. This com- 
munication does not appear to be in the record. In a letter from the 
président of the company to the contractor under date of April 3, 1908, 
quotations are made from it. Under date of April 3d he states that 
he had proposed to the contractor that both parties should "agrée 
upon Upper Bremo as the southern terminus, and the minimum con- 
tract price, viz., v$636,000, to be the fuU amount to be paid out of 
which is to be used the appropriation for ballast and for buildings, 
sidings, etc., $41,600 and $888.88 per mile, respectively. "(2) That 
the contractor put the road to a good running surface and line, on dirt, 
at profile grade. That we take the road in this condition and do the 
ballasting ourselves ; that is, use the $888.88 per mile allowed in the 
contract for the purchase of ballast and we do the surfacing and lin- 
ing on the ballast. (3) With this agreement, which is also giving the 
contractor some advantage, to be finally closed ail minor questions, if 
any, unsettled, time of completion," etc. 

Thèse propositions the président of the company reviews. Ile add- 
ed: 

"As I understooâ from you on yesterday, you désire to iiiake this arranse- 
ineiit, provided you iiilglit not be eniliarrasised at sonio tiiture time by clalnis 
.such as the Steele Bros, niatter, and thus hâve your (luantitles inereased 
to your dlsadvautage. In connection with tliis feature, we would be willing 
to supplément the arrangement as made on March (itli with the following 
proviso : Should It occur atter this agreement that any of your sul)Con- 
tractovs, including the case of Steele Bros., should set up and establish a 
clalm for reelassiflcation, thus neeessitating your paying them a greater 
iunouut tlian previously estiniated, and establisliing the quantities at a great- 
er figure thau nanied in tlie original contract, we would be \\-llling to disre- 
gard the agreement as herein made and let our relations rest entirely upon 
the original contract." 

On the 6th of April the contractor replied. It said : 
"At your re(iuest we are willing to permit the Virginia Air Line Hailway 
Company to do the ballasting, and will allow a déduction from our contract, 
for this purpose, of !f20,O44.1S, which is at the rate of $88S.S8 per unie for 
tlie 2».,'j miles. 
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"We will align the skeleton track and put same In fair running surface on 
the subgrade in order to permit the opération of trains. 

"We are furtlier willing to agrée that the Une, as terminated at Upper 
Brenio, will be conipleted within the minimum guarauteed cost of $656,000 
less the $26,044.18 allowed you for ballast, but exclusive of extra work 
that has been performed, or may be performed between now and the com- 
pletion. 

"It Is understood tliat in agreeiug to the minimum priée of $656,000 that 
should it occur after this agreement that any of our subcontractors (includ- 
ing W. I. Steele, whose claim is now pendiug) should set up and establish 
elaims for reclassifleatiou, thus necessitating our paying them for a greater 
amount of material than our estimâtes and measurements show, that the 
above agreement as to total cost of road to Upper Bremo is null and void 
and that the provisions of the contract of December .Srd, lfX)6, are to apply. 

"Ail other matters, as contained in your memorauduni sent us on April 
Srd, will be adjusted as the original contract of December Srd, 1906, pro- 
vides, and are not to be taken into considération in this agreement, which is 
only to apply to the question of ballast and costs to the présent terminus, 
as above stated." 

This proposition was accepted in writing by the company on the 
14th of April, 1908. The mémorandum related to varions matters 
in which the company complained that the work already done was not 
up to spécifications. It is this letter of April 6th which in this litiga- 
tion is referred to as the April contract. On May 1, 1908, 15 miles 
of the railroad from Lindsey to li^ miles of Palmyra courthouse was 
delivered by the contracter to the company and accepted by it as being 
a skeleton track in fair running surface on the subgrade. On the 
22d of August the remainder of the road was similarly delivered. 
The company purchased the ballast, and did ail the work of ballasting 
at an aggregate cost, as found by the master and the judge below, of 
$46,520.18, of which $26,044.18 was expended for the purchase of 
material, and for delivering it on the track and $20,476 for the cost of 
aligning and surfacing the track on such ballast. In June, 1908, the 
W. I. Steele referred to in the April contract recovered a judgment 
in the circuit court of Fluvanna county against the contractor for 
$1,864.03, more than by the contractor's estimâtes was due him. In 
July the company made a claim against the contractor of many thous- 
ands of dollars as damages for failure to complète the road by May 
Ist. On October 16th the contractor recorded in the proper clerk's 
offices a mechanic's lien against the railroad for $83,256.96. In effect 
this sum was arrived at by charging the company with, first, the fixed 
fee of $91,250; second, with the actual cost of ail work which the 
contractor thought was covered by the contract ; third, with the actual 
cost of ail extra work plus 12i/^ per cent., and by crediting the com- 
pany with the sums which the contractor had received from it. In 
form the $91,250 does not appear in the account, but the crédits given 
to the company in it were $91,250 less than the contractor had actually 
received. The net resuit was therefore as above stated. 

It will be perceived that this account altogether ignored the guar- 
anties of minimum cost given by the December contract. It was made 
up upon the theory that the company had directed a change of route, 
and by so doing had relea;sed the contractor from his guaranty. The 
actual cost as stated in this claim exceeded by about $65,500 the sum 
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vvhich the court below held the contractor under the guaranty was 
entitled to charge against the company. In its account the contractor 
claimed some $4,000 more for extra work than the court allowed. 
It did not charge itself with any damages for delay in completing the 
work. The court below held it liable for nearly $35,500 therefor. In 
other words, upon the court's view of the law and of the facts, this 
account erred in favor of the contractor to the extent of about $105,- 
000. The contractor by it claimed that the company owed it $83,236.- 
96. The court decreed that the contractor owed the company $21,- 
778.03. In so stating the final outcome of the litigation below we bave 
anticipated the march of events. That litigation was begun by the 
filing of a bill by the contractor to enforce his asserted lien. The 
court held that it had acquired none. It was, however, of opinion 
that his bill could and should be sustained as one for an accounting. 
Under the circumstances shown by the record, we concur in both thèse 
conclusions. 

The controversies as to extra work were of the usual character. 
The parties differed as to whether a number of things which the con- 
tractor did were required by the contract or were outside of it, and 
for which it was entitled to extra compensation, and as to the amount 
of such compensation when any was due. There was a dispute be- 
tween them as to whether, when the contractor turned the road over 
to the company, it was in the condition in which the contractor by the 
contract of December, as modified by that of April, was bound to put 
it. On thèse questions much testimony was taken. The contentions 
of the parties were carefully considered, first, by the spécial master, 
and afterwards by the learned and painstaking judge of the court 
below. Some of them were decided in favor of the company, some 
in favor of the contractor. The latter appeals. The former does not. 
The questions involved in the controversies mentioned in this para- 
graph are almost purely of fact. It does not appear to us that a mis- 
take has been made as to any of them. So far as the decree below 
deals with them, it will be affirmed. 

[1] The contractor by its assignments of error challenges two other 
déterminations of the court below. It says that it should not bave 
been charged with the sum of $20,476, being the amount expended by 
the company for ballasting in excess of the sum of $888.88 per mile, 
which by the April contract the contractor agreed to pay or allow for 
ballasting; or with the sum of $35,443.75 as damages for not com- 
pleting ail of the road by May 1, 1908. We shall not consider its ob- 
jections to the amount of such claims. Whether they or either of 
them is too large dépends upon matters of fact as to which the testi- 
mony was conflicting. The spécial master and the judge were of one 
mind as to them. We cannot say that any mistake was made. Wheth- 
er the contractor was liable at ail on thèse accounts, or on either of 
them, involves questions of law which must receive our independent 
considération, It may tend to clearness if we first inquire whether 
such liability can be sustained as to the ballasting and the time limit, 
if it be assumed that the April contract remained in force. It is not 
disputed that by that contract the contractor was relieved of ail re- 
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sponsibility for ballasting, using that word in its broadest sensé. The 
Company expressly undertook to furnish the ballast and to do the sub- 
séquent work required. For this the contractor was to allow it $888.88 
per mile, or $26,044.18 in the aggregate, and no more. So much the 
Company admits. It did below claim that the contractor had not de- 
livered the road with the skeleton track aligned and put in fair run- 
ning surface on the subgrade in order to permit the opération of trains. 
It claimed $7,500 damages for such failure. The master and the court 
below held that such claim had not been made out. The company did 
not appeal. In this court it does not dispute that, if the April con- 
tract still governs the relations of the parties, it is not entitled to the 
allowance of $20,476 made to it below or to any part of it. It does 
say that the April contract did not relieve the contractor from the 
obligation to complète the road by May Ist, and that the decree in its 
favor and against the contractor for $35,443.70 for delayed delivery 
is right, whether the contract of April is or is not now binding upon 
the parties. The learned judge below apparently agreed with this con- 
tention, although, in view of his conclusion that the April contract had 
been abrogated, he did not find it necessary to make an express rul- 
ing upon it. When that contract was made, it was obvions to every 
one that one-half of the road would not and could not be turned over 
to the company on the day fixed by the December agreement for the 
completion of the entire work. 

One of the purposes of the April contract was to reduce the num- 
ber of open questions. The président of the company in his letter 
of April 3d said that, if the agreement was made, it would finally close 
ail minor questions if any unsettled, time of completion, etc. It is 
true that the proposition made by the letter of April 3d was not ac- 
cepted by the contractor. The latter made a counter offer of its own 
which in some respects difïered from it. Nevertheless, any one with 
the letter of April 3d before him would be justified in believing that 
ail claims for damages for delay would be waived if as the resuit of 
the negotiations then pending a mutually acceptable agreement should 
be reached, unless in that agreement an express réservation of such 
claims should be made. 

Our attention bas been called to the fact that the président of the 
contractor testified that he would not consent to be bound to any 
spécifie time for completion, and had therefore rejected that part of 
the letter of April 3d. Obviously in so testifying he could not hâve 
had before him the letter of April 3d, for there is nothing in it which 
fixed or attempted to fix any time limit. On the other hand, it ex- 
pressly waived one. The letter and the testimony of both the com- 
pany's président and the président of the contractor show that negoti- 
ations which culminated in the letters of April 3d and 6th, and the 
formai acceptance of the latter by the company, had been going on for 
some months. In the course of thèse negotiations the contractor had 
refused to make a time limit a term of any new agreement. When 
the April contract was made, the company did not say that it reserved 
the right to claim damages for delay. As we hâve seen, it is possi- 
ble to construe what it did say as an express waiver of any right to 
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make such claim. The most that from its standpoint can be con- 
tended is that it was silent. Under ail the circumstances that was not 
enough. If the April contract is still binding on the parties, the coii- 
tractor was relieved from the obligation to finish the work by May 
Ist. Ail that it undertook under that contract to do was the implied 
obligation to press the work thereafter with ail due and reasonable 
diligence. It was no longer bound to finish it by a day certain. The 
record does not show that it failed to use such diligence. The learned 
judge below was, however, of opinion that the contract of April had 
become nuU and void except as to those things which had been actu- 
ally done under it and which vvere beyond human power to undo. 

[2] Both the contracts, as well that of December as that of April, 
were peculiar. They are hard to construe. Sometimes under such 
circumstances what seems obscure is made plain by the practical con- 
struction which the parties by their conduct gave them. If in the case 
before us we attempt to interpret what the parties agreed to do by 
what they did, and by what they said, the difificulties are augmented. 
Indeed whatever interprétation be put upon them, some problems, both 
logical and practical, will remain unsolved. Any possible solution will 
be inconsistent with much which was done and said by the party in 
whose favor it is given. In its bill below the contractor relied on the 
December contract. In its answer the company on that of April. Be- 
fore the case came on for final hearing below, they had reversed their 
positions. The company then said, as it still says, that the April 
contract had been abrogated. The contractor thought it was in most 
respects in fuU force and efïect. During the course of the litigation 
each appears from tinie to time to bave taken whatever position with 
référence to thèse contracts seemed at the moment to hold out the 
greatest promise of a maximum recovery against the other. The task 
of doing justice between them bas not thereby been made easier. 

The contention that the April contract was abrogated turns upon 
the construction to be put upon the fîfth of its paragraphs. The com- 
pahy nOw contends that the recovery in June, 1908, by W. I. Steele 
was of à judgment against the contractor for some $1,864.03 in ex- 
cess of the amount admitted to be due him, and the affirmance of that 
judgteietit by the Suprême Court of Virginia put an end to the April 
cohtratt' and relegated the parties to that of December. The court 
bélôw so held. The company, however, does not admit that it is lia- 
ble to the contractor for the amount of such judgment. The court 
below was of opinion, as we think rightly, that it was not. What did 
follow from the recovery of such judgment, it is said, was that the 
contractor could require the company to pay whatever sum in excess 
of $656,000 it was able to show under the December contract the 
quantity and kind of material excavated entitled it to. Below this ex- 
cess was determined to be $3,43.S.82. 

The fact that such judgment for $1,864.03 was given and afifirmed 
made the contractor liable in the view of the company and of the 
court below for $20,476 for excess cost of ballasting for which it is 
admitted it would not bave been liable had such recovery not been had, 
and for $35,443.75 damages for delay for which, in oùr opinion, it 
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would not hâve been othçrwise bound. In other words, the effect of the 
recovery of the subcontractor's judgment was to benefit the company by 
the différence between $20,476 plus $35,443.75, or $55,919.75, and 
$3,435.82; that is to say, the contractor lost by the judgment, in addi- 
tion to its amount, the net sum of $52,483.93. This must hâve been 
an unlooked for resuit of a provision inserted in the April contract 
for the protection of the contractor. Moreover, if the construction 
contended for by the company is correct, it made no différence how 
small the subcontractor's recovery might hâve been. The same resuit 
would bave followed if he had made good a claim to $5 as if he had 
shown that he was entitled to $10,000. 

At the time the April contract was made, the Steele suit was pend- 
ing. The possibility, if not the probability, that it might resuit in some 
recovery for the plaintiff, was in the minds of both parties. Could 
they really hâve intended that if, for example, he had recovered a 
judgment for $5, ail the adjustments they had been at so much pains 
to make should go for naught? In view of the strained relations then 
existing between the parties and the controversy they had had over 
ballasting, was it likely that the contractor would hâve agreed that 
it should still be responsible for ail the cost of ballasting, although it 
would hâve no right to control, or even supervise, the purchase of 
the material or the doing of the work? Is it probable that either of 
the parties to an agreement for the settlement of différences and con- 
troversies would hâve deliberately inserted in it a provision which 
would bave made it impossible, perhaps for years, to know whether 
the contractor was liable to the company for items which might run 
up into many thousands of dollars and bave amounted to $55,000? 
The company could not bave anticipated that such a proviso would 
be of much protection to it. If the contractor had understood that 
the recovery of a small judgment by a subcontractor against it would 
hâve cost it so dear, would it not hâve been very easy for it to bave 
settled the claim of such a subcontractor out of court by a revision 
of its own estimâtes or otherwise? In this manner it would hâve 
avoided the costly resuit for which the company now contends. Nev- 
ertheless, the parties were dealing at arm's length. They knew, or 
should hâve known, their own business. There was nothing unlaw- 
ful or contrary to public policy in the bargain the company now says 
that they made. If they did make it, they are bound by it, but befbre 
a court will hold that they did it must be persuaded that the words 
they used could not mean anything else. Did they so express them- 
selves? The lans^uage they used was that in the event of the estab- 
lishment of the claim of a subcontractor for an amount exceeding the 
contractor's estimâtes the above agreement "as to the total cost of the 
road to Upper Brenio" shall be null and void. The italics are ours. 
The more natural interprétation of this phrasCology is that the agree- 
ment was in the contingency provided for to remain in fuU force and 
effect except as to the stipulation limiting the total cost. It is true that 
this construction left the company unprotected against the possibility 
that such cost would exceed the minimum amount named in the agree- 
ment. The company's engineer, however, had been in more or less 
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close contact with the work as it had proceeded. By April, 1903, 
the construction had reached a point at which a relatively close ap- 
proximation could probably be made as to quantity and character of 
material that had been or would be moved. In point of fact the court 
below has ascertained that the excess compensation to which the con- 
tracter became entitled under the December contract was $3,435.82. 
The agreement was a waiver of the contractor's daim that there had 
been such a change of route as abrogated the cost g.uaranty of the 
December contract. The items of the accovmt filed by the contracter 
with its mechanic's lien claim showed that it asserted that it was en- 
titled to some $45,000 over and abovC the $656,000 named. It is true 
that the contracter, in spite of the April agreement, did insist that it 
could recover this $45,000. We do not think that a reasonable con- 
struction of the April contract would hâve entitled it to hâve donc so 
even had there been in fact a change of route, as there was not. The 
contractor's estimâtes and measurements were important only in the 
event that the guaranties of cost in the December contract were still ef- 
fective. If by change of route they had been nullified, the contracter 
was entitled to recover net on estimâtes and measurements, but on 
the basis of the actual ameunt expended by it. In this view of the 
case there was sufficient reasen why the company sheuld hâve entered 
into the April contract even construing that contract, as we do, as con- 
stituting an absolute irrévocable waiver by it of ail claims that the 
contracter should contribute to any part of the cost of ballasting, or 
sheuld be answerable in damages fer delay. 

By the April agreement the company gained a number of things 
which it greatly desii"ed. It is not at ail improbable that it might hâve 
been willing to take the chance of the contracter being able to show 
that more material in the aggregate, or a larger proportion of the more 
costly kinds, had been remeved. Any other construction will in our 
opinion do more violence to the language of the contract, and will in- 
velve greater hardship and injustice. It fellows that so much of the 
decree below as helds the contracter liable for $20,476 excess cost 
of ballasting, and for $35,443.75 damages for delay in completion, 
must be reversed. As the decree was in favor of the company for the 
principal sum of $21,778.23, the disallowance by us of thèse two items 
aggregating $55,919.75 requires a decree in favor of the contracter 
for the différence between thèse two amounts, or $34,141.72. The 
decree below allowed interest on the sum found to be due the com- 
pany from Octeber 1, 1908. The contracter set up large claims which 
could not be sustained. If such claims had not been made, the litiga- 
gation might hâve been more speedily disposed of, and it certainly 
would hâve cost very much less. 

Under the circumstances, we think substantial justice will be donc 
if the principal sum found to be due to the contracter shall net begin 
to bear interest until March 22, 1910, at which date the learned judge 
below decided that the more extravagant claims of the contractor 
must be eliminated. 

Reversed. 
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THOMPSON y. UNITED STATES. 

(Circuit Court of Appealp, Ninlh Circuit. February 3, 1913.) 

No. 2,136. 

1. Indictment and Infoemation (§ 15*) — Second Indxctment — FEnEBAL 

(jRAND ,TUKY JdKISDICTION — SXATE LaW. 

fonder Rev. St. U. S. § 800 (U. S. Conip. St. 1901, p. 623), providing 
that fédéral jurors shall hâve tlie saine qualifications as jurors of the 
highest courts of law in the state where the.v are to serve, and Cal. 
l'enal Code, § 1008, as aoiended in 1905 (St. 1905, p. 773), providing that, 
if a deniurrer is sustalned t<3 an indictment, it is a bar to another pros- 
e<iifion for the same offense, unless the court directs the case to be sub- 
initted to the same or another grand jury, a fédéral grand .jury sltting 
in California, after havlng once found an indictment vvhich is discovered 
to be détective, niay return a second indictment for the same offense. 

[lOd. Note.— For other cases, see Indictment and Information, Cent. 
Dlg. §§ 83-88; Dec. Dig. § 15.*] 

2. Indictment and Information (§ 1S7*) — Motion to Quash — Pendenct of 

Two Indictments. 

Pendency of two indictments against the défendant for the same of- 
fense is not ground for motion to quash the second. 

|Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 480-487 ; Dec. Dig. § 137.*] 

3. PosT Office (§ 48*)— Receiving Stolen Mail Mattee — Indictment. 

Rev. St. § 5470 (U. S. Comp. St. 1901, p. ,3693), provides that any per- 
son who shall receive or conceal, or aid in receiving or concealing, any 
l)ank note, bank post bill, bill of e.Kchange, etc., icnowing any sueh ar- 
ticle or thing to hâve been stolen or embezzled from the mail or out of 
any post office, shall be punishable. Beld, that an indictment charging 
that défendant did willfully, etc., receive from A. certain described bank 
notes of a specified value which had been knowingly, etc., stolen from 
the mails, and that défendant at the time and place of receiving and 
concealing, etc., knew the same to hâve been unlavpfully and feloniously 
stolen and carried away from the mails of the United States, imported 
that the concealment by défendant was done with an unlawful intent, 
and was therefore not objec;tionable for failure to charge the intent or 
the name of the owner. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 66-80 ; Dec. 
Dig. § 48.*] 

4. PosT Office (§ 44*) — Offenses Against the Mails. 

In prosecuting offenders for violating Rev. St. U. S. §§ 5467, 5469, 
5470 (U. S. Comp. St. 1901, pp. 3601-3693), prohlbiting the receiving of 
articles stolen from the mails, opening of letters and fraudulently ob- 
tainiug mail, etc., It is not necessary that the indictment allège, or that 
the government prove, ail the essential ingrédients of the crime of 
larceny. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 60, 61 ; Dec. 
Dig. § 44.*] 

6. Criminal Uaw (§ 1120*) — Weit of Ebbor— Rulings on Kvidence — Bill 
OF Fxceptions. 

Alleged wrongful admission of certain testimony eaunot be reviewed, 
where the bill of exceptions does not contaiu the testimony given by the 
witness after the overruling of the objections urged. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 2931- 
2937; Dec. Dig. | 1120.*] 

•For other cases see same topic & 9 ijumbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
202 F.— 2S 
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6. Criminal Law (§ 413*)— Evidence — Self-Servinq Déclarations. 

Evidence that, after plaintilï vras inrticted for receivlng or alding in 
recelving or conoealing nioney stolen froiu the mails, he went to wit- 
ness, wlio was an attorney, and souglit lils adviee as to whetlier lie conld 
Instltute a suit to ascertain wlio tlie luoney l>elonged to, and was in- 
formed that lie eould not as that would be hetraying the secrets of bis 
client, was inadmissible as self-servlng déclarations. 

[Ed. Xote.— For other cases, see Criminal La\v, Cent. Dig. §§ 928-935 ; 
Dec, Dig. § 413.*] 

7. WlTNESSES (§ 78*) — COMPETENCY — CONVICTION OF FelOKY— PaROON — IdEN- 

TITY. 

Where one who liad been eonvicted of a felony was ofPered as a wit- 
uess for the government against accused, aud on objection produced a 
pardon bearing the sanie name as the wltness, who testifled that lie liad 
recelved the pardon and liad accepted it, the proof suffleieutly identitled 
the witness as the person pardoned. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 195-200; 
Dec. Dig. § 78.*] 

8. Witnesses (§ 49*) — Competency — Pardon. 

Where one eonvicted of certain félonies was offered by tlie government 
as a witness against accnsed and on objet-tion produced pardons whicli 
were fuU and complète, tliey were eft'ective to remove the penalties and 
disabilitles and restore tlie witness to hls rights, and were not ob.iec- 
tionable as pardoning the offieiider, and not the offense, nor for fallure 
to set fortli the indictment and judgmeut of conviction for the offenses 
pardoned. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 116-118; Dec. 
Dig. § 49.*] 

9. Ckiminai, Law (§ 1144*) — Writ of Error — Presumii-ions — Foundation 

FOR Evidence. 

Where certain pardons were prodnced to qnalify a wltness who had 
been eonvicted of félonies against tlie TTnited States, it would be pre- 
sumed on writ of error, in the ai)sence of anythiug appearing in the rec- 
ord to the coutrary, that tlie court took judicial notice that the pardons 
related to the particular judgments under whicli the witness liad been 
eonvicted, each pardon baving stated the date of the conviction and 
sentence, and named the court in wlilch the .iudgment was rendered. 

[Ed. Note. — For other cases, see Criminal Law. Cent. Dig. §§ 2736- 
2781, 2901, 301C-3037 ; Dec. Dig. § 1144.*] 

10. Crimnal IjiAW (§ 1122*) — Writ of Eruok — Instructions— Review. 

ïhe Circuit Court of Appeals niay refuse to revievv instructions ob- 
.iected to where the bill of exceptions does not contain ail the instruc- 
tions or the évidence. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2940-2945 ; 
Dec. Dig. § 1122.*] 

11. GiiTMiNAL Law (§ 1137*)— Appeal — Instructions — Right to Allège Ek- 

HOl!. 

Where accused requested an instruction in \'i'hieh certain "witnesses 
were designated as aceomiilioes, lie could not object tliat an instructiou 
given relerred to the same witnesses as accomplices, in that the déter- 
mination of tlie question whetlier they were accomplices or not was for 
the jury. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3007- 
,3010; Dec. Dig. § 1137.*] 

*For otber cases see same topic & § kumber in Dec. & Am. Digs. 10O7 to date, & Rep'r Indexas 
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12. Criminai, Law (I 1038*) — Tkial — Rbqtjest to Charge. 

An objection that an instruction given should hâve been quallfletl 
would not be reviewed, where plaiutiffi in error failed to call the trial 
court's attention to the omission. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2999 ; 
Dec. Dlg, § 10.38.*J 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia; Olin Wellborn, 
Judge. 

Fred H. Thompson was convicted of having unlawfully received 
and concealed and assisted another in concealing money stolen 
from the United States mails, and he brings error. Affirmed. 

Fred H. Thompson, of Los Angeles, Cal., in pro. per., and Paul 
W. Schenck, of Los Angeles, Cal., for plaintiff in error. 

A. L McCormick, U. S. Atty., and Edward A. Regan and Harry 
R. Archbald, Asst. U. S. Attys., ail of Los Angeles, Cal. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The plaintiff in error, an attorney at 
law practicing at Los Angeles, Cal., defended Orlando F. Altorre 
in a case in which Altorre was indicted for stealing $15,000 in cur- 
rency from the mails of the United States. Altorre was employed 
in the registry division of the post office at Los Angeles, In June, 
1909, he stole from the mail two packages of currency which had 
corne into his possession as registry clerk, one containing $10,000 
and the other $5,000. Altorre was convicted on the indictment for 
stealing from the mails, also on an indictment for perjury, and was 
sentenced to serve a term of two years in Leavenworth and pay a 
fine of $1. In July, 1910, the plaintifï in error was indicted by the 
fédéral grand jury at Los Angeles, indictment No. 268, charging 
him with having unlawfully received and concealed, and assisted 
Altorre in concealing, the money above referred to. Shortly after- 
Avards, in order to avoid certain objections which had been made 
to the indictment, a second indictment, No. 295, was returned 
against the plaintiff in error and his wife, and on that indictment 
he was convicted. 

Error is assigned to the refusai of the trial court to quash indict- 
ment No. 295. The motion is based on two grounds, the fîrst of 
which is that prior to finding and returning the same the grand ju- 
ry had found and presented indictment No. 268 against the plain- 
■ tiff in error and Etta M. Thompson, his wife, accusing them and 
each of them with the identical offense embraced in indictment No. 
295, and that the défendants in indictment No. 268 had been ar- 
raigned and had entered their pleas, and the trial had been set for 
a day certain. 

[1] The contention is that under the law of CaHfornia, which it 
is said became the rule of practice for the fédéral courts in that 
State, a grand jury which has once indi<;ted a deferidant is disquali- 

*For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to liate, & Rep'r Indexé» 
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fied to bring in a second indictment against him cliarging liim with 
the same offense. Assuming for the purpose of this discussion that 
section 800 of the Revised Statutes (U. S. Comp. St. 1901, p. 623), 
which provides that "jurors to serve in fédéral courts shall hâve 
the same qualifications as jurors of the highest courts of law in the 
state where they are to serve," is applicable to the case, we tuni to 
the statutes and décisions of California for light upon the question 
whether the grand jury was disqualified to bring in the second in- 
dictment. Counsel for plaintiff in error cite three décisions — Peo- 
pie v. Hanstead, 135 Cal. 149, 67 Pac. 763 ; People v. Bright, 157 
Cal. 663, 109 Pac. 33; People v. Landis, 139 Cal. 426, 7Z Pac. 153. 
The two cases last named are not in point, but People v. Hanstead 
holds distinctly in accordance with the contention of the plaintiff 
in error. That was a décision by a department of the Suprême 
Court, and it runs directly counter to a former décision of that 
court in banc, reported in People v. Northey, 77 Cal. 618, 19 Pac. 
865, 20 Pac. 129. The opinion in the Hanstead Case takes no note 
of the Northey Case, and the court would seem to hâve overiooked 
the décision in that case. Tlae practice in the state of California, 
tlierefore, cannot be said to be settled in favor of the proposition for 
which the plaintiff in error contends. It is to be observed that ail 
of the décisions of the Suprême Court of California above cited 
were rendered prior to the change in section 1008 of the Pénal 
Code, which was made in 1905 (St. 1905, p. 773). That section 
prior to the amendment provided that, if a demurrer were sustained 
to an indictment, it was a bar to another prosecution for the same 
offense, unless the court being of the opinion that the objection to 
which the demurrer was allowed might be avoided in a new indict- 
ment "directs the case to be submitted to another grand jury." 
The section as amended substitutes for the last clause the follow- 
ing: "Directs the case to be submitted to the same or another 
grand jury" — thereby declaring the law of the state to be that a 
grand jury which had once found an indictment against a défend- 
ant was not disq.ualified to find a second indictment against him 
upon the same facts, a wise provision of law, and we may well won- 
der why it should ever hâve been; held otherwise, as no substantial 
reason is apparent why a grand jury after having once found an in- 
dictment which is discovered to be defective in form may not, upon 
the information which it has acquired, and with the same convic- 
tion, based upon that information, that the défendant should be 
brought to trial, présent a second indictment for the same offense. 
[2] The second ground of the motion to quash, which was that 
there were pending two indictments against the défendant for the 
same offense, is not sustainable. It is not supported by any cita- 
tion of authority, probably for the reason that none could be found. 
In O'Meara v. State, 17 Ohio St. 516, the court, referring to a similar 
contention, said : 

"We know of no sueh law. The last ladictment is as valid as the first. 
Two indictments for the same offense are often pending at the same time. 
The state ean only proceed upon one of them, but may elect upon which it 
will proceed." 
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The same was held in Smith v. Commonweaith, 104 Pa. 339, 
Commonwealth v. Drew, 3 Cush. (Mass.) 279, Dutton v. State, 5 
Ind. 533, and State v. Lambert, 9 Nev. 321. 

[3] It is contended that the court erred in overruling the demur- 
rer to the indictment, that the indictment is faulty, in that it fails 
to charge the intent with which the money was received, or from 
whom it was concealed, or the name of the owner thereof. The de- 
fendant was indicted under section 5470 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 3693), which provides that: 

■'Any person wlio sliall buy, recelve or conceal. or ald in bnyinjr. receiving 
or coiicealiiis * * * any liarik note, bank post bill. bill of excliange, etc. 
* * * knovving any sucli article or thing to liave becn stolen or embezzled 
froiu tlie mail or ont of any post office ♦ • * .sliall be pmiishable," etc. 

The indictment charges that tht défendant did willfully, know- 
ingly. unlawfully, and feloniously receive from Altorre the bank 
notes which were therein described, and states the value thereof, 
and charges that they had been knowingly, unlawfully, and felo- 
niously stolen and taken and carried away from the mails of the 
United States in a post office of the United States at Los Angeles 
by the said Altorre, and that the défendants at the time and place 
of receiving and concealing, and aiding in concealing said articles, 
knew the same to hâve been unlawfully and feloniously stolen, tak- 
en, and carried away from the mails of the United States. Thèse 
allégations clearly import that the concealment by the défendants 
was criminal, and donc with an unlawful intent, and they cover ail 
the éléments of the crime which is described in section 5470. The 
purpose of the statutes (sections 5467-5470 [U. S. Comp. St. 1901, 
pp. 3691-3693] ) is to protect the mails against plundering, pilfer- 
ing, or other interférence or meddling with their contents. 

[4] In prosecuting ofifenders for violation of sections 5467, 5469, 
and 5470, it is not necessary to allège in the indictment or to prove 
on the trial ail the essential ingrédients of the crime of larceny. 
United States v. Falkenhainer (C. C.) 21 Fed. 624; United States 
V. Jolly (D. C.) 37 Fed. 108; United States v. Atkinson (D. C.) 34 
Fed. 316; United States v. Trosper (D. C.) 127 Fed. 476; Bowers 
V. United States, 148 Fed. 379, 78 C. C. A. 193. 

[5] It is assigned as error that upon the examination of Maude J. 
Matthevvs, a witness for the government as to certain alleged automo- 
bile transactions occurring after the commission of the acts charged 
in the indictment, the court overruled the objections of plaintifï in er- 
ror to the following question : "Will you state what happened at the 
time they came in to negotiate with you ?" The bill of exceptions in- 
forms us that, after the objections were overruled, the witness was 
allowed to testify "in support of the charges set forth in said indict- 
ment, and particularly with référence to said alleged automobile trans- 
actions occurring after the commission of the alleged offense." None 
of the évidence is contained in the bill of exceptions, and we hâve no 
means of knowing that any testimony so given was injurious to the 
plaintifif in error or bénéficiai to the cause of the government. In the 
absence of such a showing, no error will be presumed. Thèse re- 
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marks are applicable aiso to the error assigned to the admission of 
testimony of Frank S. Hutton. Also to the assignment that the court 
erred in permitting Jackson F. Durlin, deputy marshal, to identify 
"Plaintiff's Exhibit 14 consisting of the top of a jar," and to the dé- 
niai of the motion to strike out the testimony of the witness with réf- 
érence to finding the same, on the ground that it occurred more than 
a year after the matter charged in the indictment. We hâve no means 
of knowing how the évidence could possibly hâve tended to incriminate 
or préjudice the plaintiff in error. 

[6] It is assigned as error that the court excluded testimony pro- 
posed to be adduced by Gesner Williams, to show that the plaintiff in 
error, after his arrest, consulted the witness who was an attorney, 
and sought his advice as to what to do under the circumstances, and 
informed him that he, the plaintiff in error, did not know that the 
money vi'as stolen, and inquired whether or not he could bring a suit 
and bring in the bank which claimed to own the money, the Insur- 
ance Company, Altorre, and ail other parties interested in it, to déter- 
mine to whom the money belonged, and that the witness advised him 
that he could not do so, that he would be betraying the secrets of his 
client. This testimony was clearly incompétent. To prove the state- 
ments made to Williams would be to show only the self-serving déc- 
larations of the plaintiff in error made after he had been arrested and 
charged with the crime of which he was subsequently convicted. 

Altorre was called as a witness for the government. His testimony 
was objected to on the ground that he had been convicted of perjury 
and sehtenced therefor. The witness produced a pardon which he tes- 
tified he had received and accepted. It was dated March 21, 1911. 
was signed by the Président, and it pardoned Altorre of the crime of 
perjury and also of the crime of embezzling the money which the 
plaintiff in error was charged with concealing. He produced also a 
pardon of date September 28, 1911, pardoning him of the offense of 
felonioUsly stealing, taking, and carrying away certain articles of value 
from a mail bag of the United States, in violation of section 5467. 
The objection was made to the first pardon that it was not full and 
complète, and to the second pardon that it was incompétent, irrelevant, 
and immaterial, and that no proper foundation had been made for its 
iiîtroduction. The bill of exceptions then recites that the objections 
to the introduction of the pardons were overruled, to which excep- 
tion was taken, and thereupon the witness was allowed to testify "in 
support of the charges set forth in said indictment." The contention 
is that it does not appear that the witness was the same person as 
the person named in the pardons, that the pardons did not pardon any 
offense but pardoned the offender, and that the pardons failed to set 
forth the indictment and conviction for the offense committed against 
the United States. 

[7] There is no merit in any of thèse objections. The witness 
bearing the name of the person named in the pardons, testifîed' that 
he had received the pardons and accepted them. That was sufficient 
to identify him. 
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[8] Tlie pardons were full and complète, and their effect in lavv 
was to remove penalties and disabilities and restore the witness to his 
full rights. Said the court in Ex parte Garland, 4 Wall. 333, 380 (18 
L. Ed. 366) : "It makes him, as it were, a new man, and gives hiin a 
new crédit and capacity." 

[9] As to the objection that no proper foundation was laid for the 
introduction of the pardons, it is sufficient to say that the record is 
silent in that respect, and it will be presumed that it was shown, or 
that the court took judicial notice that the pardons related to the par- 
ticular judgments under which Altorre had been convicted in that 
court of violation of section 5467 and of perjury, for each pardon 
contained the date of the conviction and sentence, and named the 
court in which the judgment was rendered. 

[10] Error is assigned to certain instructions of the court to the 
jury. The bill of exceptions contains none of the évidence, nor does 
it purport to contain the whole of the instructions. For thèse reasons 
we might properly décline to enter into a considération of thèse as- 
.signments. But, assuming that the whole of the instructions are be- 
fore us, we find no substantial merit in any of the objections that are 
raised thereto. 

[11] For example, error is assigned to the following: 

"The court bas been requested to iiistruct you on the law with référence 
to accomplices, especlally as affectiiif; the testlniony of Mrs. Anna White and 
Orlando F. Altorre, and you are aecordingly instructed that accomplices are 
compétent witnesses," etc. 

The objection made to this is that the court characterized the wit- 
nesses as accomplices, whereas the question whether they were such 
was to be determined by the jury. It is clear, however, from the open- 
ing sentences of the instruction that it was given in compliance with 
the request of the plaintiiîf in error and that the witnesses were des- 
ignated accomplices in the request, for it appears in a requested in- 
struction which the court refused to give that the plaintiff in error re- 
quested the following: 

"If the testimony of Mrs. Anna White is to be believed at al . she was what 
is known in the law as an accomplice," etc. 

[12] Again, after quoting a lengthy sentence from the instructions, 
the plaintiff in error asserts that there should hâve been a few words 
added by way of qualification. If he thought that those words were 
a necessary qualification of the instructions, he should hâve directed 
the attention of the court to their omission. As it was, ail that the 
bill of exceptions shows is that the défendant took an exception and 
the exception was allowed to the whole of an instruction which in- 
volved a number of propositions, in none of which in our judgment 
was there any error. 

It is unnecessary to go into further détail, or to enter into a fur- 
ther discussion of the numerous assignments of error to the refusai 
of the court to grant requested instructions. We find no error in any 
of them. 

The judgment is affirmed. 
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SHAW V. OOEBEL BREWIXG CO., Limited. 

(Circuit Court of Appeals, Sixtli Circuit. January 7, 1013.) 

Ko. 2,272. 

T CORPOKATIONS (§ 114*) — ASSIGNMENT OF SlOCK — SltîNATBKE OF TraNSI'KKKK. 

Wliere articles of association provicie tliat ti'ansfers of shares sliall lie 
"sigued botli l)y tlie trau.sferror and transférée," and iu "any Visual coui- 
mon form of In.strunient of transfer," held, tliat an omission by tlie trans- 
férée to sigu at tlie tinie of the transfer nmy be cured by suSisequeutly 
sisning It. 

\Kâ. Note. — For other cases, see Corporations, Cent. Dig. §§ 41)0, 470^ 
478 ; Dec. Dig. § 114.*] 

2. Corporations (§ l.'ÎO*) — Oeganization — Transfer of Stock. 

Whcre complainant accepted an assignment of certain stock in a 
Bi'itisb corporation orjçanized under tlie Great Britain Conipanies' Act 
1S62-1009, doing business in the "United States, he was chargcd with no- 
tice of section ,35 of such act, whicli autliorized designated courts, by 
summary proeeedings, to order a cliange in the conipany's register nf 
menibers, in certain cases, withovit a production of the certifleates of 
Stock duly transforred, uotwlthstaudlng a représentation contuined iu 
each certificate that "no transfer of any of the above shares can be reg- 
Istered witliout the production of this certificate." 

[FA. Note. — For otiier cases, see Corporations, Cent. Dig. §§ 4S8, 480; 
Dec. Dig. § 130.*] 

CoRPORAitioMS (§ 1.13*) — Transfer or Stock — Lâches. 

The owner of certain shares In a Britisli corporation transferred tlieni 
to B. Oetober 1, 1S94, agreeing upon his return to the United States 
to mail the certificates to B. Failing to receive the proniised certifleates, 
B., in 1904, applied to bave the transfer registered, wliich was denied, 
whereupon he instituted proeeedings authorized by the Great Britain 
Companies' Act 1802-1909, § ii5, in wliicli lie was declared owner of the 
shares and the corporation directed to transfer them, whieh it did pnr- 
suant to the order of the court. July 7, 1890, the original owner had 
assigned certain of the same shares to complainant and delivercd the 
certifleates to him, but complainant took no steps either to notify the 
Company of his possession of and riglits to the certifleates or to secure 
a transfer until 16 years thereafter, and about four years after the 
corporation had transferred the shares to B. iu accordance with the 
order of the court, and three years after B. had dlsposed of the shares 
and ceased to be a meniber of the eompauy. Ileld, that complainant luust 
be deemed to hâve consented to the proceediug resulting in the court 
order compelling the company to reetify its register, and also to hâve 
been guilty of lâches, and so to be barred upoi< either hypothesis from 
niaintalning a suit to require the corporation te- transfer the sh.u'es. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. g§ 5.13-520; 
Dec. Dig. § 133.*] 

Appeal from the Circuit Court of the United States for the Easteni 
District of Michigan; Arthur C. Denison, Judge. 

Suit by David R. Shaw against the Goebel Brewing Company, Lim- 
ited. Judgment for défendant, and complainant appeals. Affirmed. 

This was a suit in equity to establisli ownership in appellant of CO shares of 
the capital stock of the appellee company ; to compel the company "to reissue 
said stock" to appellant and to pay him ail divideuds that hâve accrued or may 
accrue thereon ; and meanwhile to enjoiu payment of accruiug divideuds. Tlie 
appellee is a corporation created under the Companies' Act of (îreat Britain. 

•For other cases see same toplc & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The Company has two sets of officers and directors, who are dcsignated as "gên- 
erai" and "local." ïhe gênerai officers and directors réside in London, Eng- 
land, and the local in Détroit, Mich. The Register for Members (stockholders) 
of the company Is kept in London, and the issne and transfers of stock of the 
Company are made and entered there. The company's brewery and equlpment 
are located in Détroit and its brewing business is conducted there. Tt has 
complied with the statute of Michigan permitting foreign corporations to con- 
duct business in the state, and is admittedly there amenable to process and 
suit. Its capital stock Is divided into préférence and ordinary shares, and 
tlie par value of both classes is 10 pounds each. The stock in dispute con- 
sists only of ordinary shares, represented by three certificates bearing date 
.Tune 12, 18&1 and numbered respectively 402. 40.S, and 404. each in dtie forui 
and under seal, in the name of John Peter Grant of Détroit, and certifying 
that he is the proprietor of ordinary shares numbered (in 402) 4,9G1 to 4.9S0 
inclusive, (in 403) 4,981 to 5,000 inclusive, (in 404) 5,001 to 5,020 inclusive, "sub- 
ject to the articles of association and the rules and régulations of the Com- 
pany, and that there has been paid in respect of each of such shares the sum 
of three pounds (and it appears by Indorsements on the certificates that fur- 
ther payments were made in June, 1891, until such shares were fully paid). 
* * * No traiisfer of any of the above shares can be reglstered without the 
production of this certificate." 

July 7, 1890 (Shaw testifying, however, that he reeeived the paper in '91 or 
'92), .John Peter Grant signed and sealed the following; 

"I, John Peter Grant, * • * in considération of the sum of fifteen hun- 
dred dollars paid by David R. Shaw, of Détroit, Michigan, hereinafter called 
the transférée, do hereby bargain. sell, assign and transfer to the sald trans- 
férée one hundred fully paid 10-pound .shares numbered 5,021 to 5,040, 5,001 
to 5.020. 4,981 to 5,000. 4.901 to 4.980, 4.941 to 4,960 of and in the undertaking 
called the Goebel Brewing Co., Ltd. To hold unto the said transférée, his 
executors, administrators, and assigns. subject to the several conditions on 
whlch I held the same immediately before the exécution hereof ; and T, the 
sald transférée, do hereby agrée to accept and take the said shares subject to 
the conditions aforesaid." 

The paper was not signed by Shaw ; nor was it stamped. While this paper 
refers to a greater nuniber of shares than the CO shares described in the three 
certificates of stock before mentioned, the appellee never reeeived any other 
certificates; but he has held the three ever slnce thelr delivery to him with 
the instrument of transfer. Xo dividends were paid on the stock betweeu that 
time (1891 or 1892) and 1908; but there is testimony tending to show that 
the stock possessed a uiarket value of £3 and upwards per share "for a good 
niany years" prior to 1908. In that j'ear deniand was made both upon the 
local secretary and the London secretary for transfer of the stock to the name 
of appellant and payment of dividends, but answer was made by the London 
secretary that, whlle in Europe some 14 or 15 years before, Grant had executed 
a transfer of ail his shares in the company to a Mr. Byrne and had promised 
to remit the certificates immediately upon his arrivai in New York ; that he 
had failed to do so and Byrne had never been able to trace him ; that in 1904 
Byrue made application to the board in London to register his transfer, which 
wa.s declined without an order of court; that such an order was obtained 
December 9, 1904, compeUlng the company to rectify the register by enteriug 
lîyrne's name as the owner of the shares formerly standing in the name of 
r.rant. The form of asslgument of (Jrant to Byrne diflers from that pf Grant 
tu appellant Shaw, above set out, only in date, description of shares, and in 
the fact that the instrument was stamped and was signed and sealed by Byrne, 
the transférée. The instrument bears date October 1, 1894, and embraces 
affloug others the shares included In the assignraent to appellant and repre- 
sented by the three certificates before mentioned. The oi-der of court before 
referred to was made by the High Court of Justice, Chancery Division, sltting 
in London, and, omitting the flndlngs, is as foUows : 

"This court doth order that the Register of Members of the above-named 
company be rectified by removing therefrom the name of John Peter Grant 
as the holder of 117 ordinary shares numbered 4,941 to 5,057 and 95 prefer- 
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ence shares numbered 4,181 to 4,257 inclusive, and by inserting in lieu thereof 
the name o£ said Bdmund Byrne as the holder of the shares aforesaid piir- 
suant to a transfer thereof by tlie said Jolm Peter Graiit to tbe sald Edraund 
Byrne, dated the Ist day of October, 1894. * * * And it is ordered that due 
notice of the said rectification be giveu to the rcgistrar of joiiit-stœk coni- 
panies." 

This order was no doubt carried into exécution, for the secretary testiflos 
that Byrne ceased to be a meniber of the couipauy Noveniber i;,'., 1005, having 
on that date transferred tlie last of the sliares standing iu bis name. 

This suit was commenced in tlie state court and removed to tbe court be- 
low. Issue was joined by answer, and deeree was entered below dismis.sing 
the Mil. 

Corliss, Leete & Joslyn, of Détroit, Mich. (John B. Corliss, of Dé- 
troit, Mich., of counsel), for appellant. 

Orla B. Taylor and Chas. F. Delbridge, both of Détroit, Micli., for 
appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges. and 
SESSIONS, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts a.s above).. 
The important (|ue,stion is whether Shaw can compel the Brewing 
Company to accept a surrender of his certificates and exécute and de- 
liver new ones in his name. He obtained his certificates some 16 years 
before notifying the company of his purchase or demanding a trans- 
fer; and this was about 4 years after the company had, in obédience 
to an order of court, entered upon its register a transfer of thèse 
shares to Byrne, and 3 years after Byrne had disposed of the shares 
and ceased to be a member of the company. It is true that each of 
Shaw's certificates contains the statement: "No transfer of any of 
the above shares can be registered without the production of this cer- 
tificate." It is also true that each of thèse instruments certifies that 
Grant is the "proprietor" of the shares named, "subject to the articles 
of association and the rules and régulations of the company." The 
twenty-ninth paragraph of the articles of association provides that 
transfers of shares shall be "signed both by the transferror and the 
transférée" ; but transfers were permissible in '"any usual common 
forni of instrument of transfer," and we think, if Shaw's omission in 
the présent instance to sign as transférée were the only difficulty, he 
could solve it simply by signing the transfer. In re Tahiti Cotton 
Company, 17 Eq. Cas. 273. 

[1] Section 35 of the Companies' Act 1862-1909, Great Britain. 
^^■hich among other sections was admitted in évidence as part of the 
proof s, provides : 

"If the name of any person is, without sufïicient cause, entered in or omitted 
from the register of members of any company uuder this act, or if default is 
niade or unnecessary delay takes place iu eutering on the register the fact 
of any person having ceased tobe a member of tlie company, the person or 
member aggrieved • * * or the company Itself, may, as respects com- 
panies registered In England * • * by motion in any of Her Majesty's 
Superlor Courts of law or e<iuity, or by application to a judge sittlng in cham- 
bers, » * » apply for an order of the court that the register may be 
rectifled, and the court may either refuse such application * * * or Ifc 
may, if satisfled of the justice of the case, make an order for the rectification 
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of the register. • » * The court may, In any proceedlng under thls sec- 
tion, décide on any question relating to the tltle of any person who Is a party 
to such proceedlng to hâve hls name entered in or ornltted from the register, 
whether such question arises between two or more members or alleged mem- 
bers. or between any members or alleged members and the company, and gen- 
erally the court may In any such proceedlng décide any question that it may 
be neeessary or expédient to décide for the rectification of the register." 

The Companies' Act provides for the organization of companies 
such as this, and it is not disputed that this company was so organized ; 
nor is the settled principle disputed (iudeed, it is in effect reUed on 
in support of one portion of the argument for appellant) that the 
applicable provisions of the act must be regarded as entering into and 
forming part of the company 's charter. If it be assumed for the 
moment that the principle can be safely applied in a case Hke this, 
Shaw's rights as stated in his certificates of stock must be considered 
in connection with section 35 of the Companies' Act. Stated difïer- 
ently, Shaw's right to rely upon the représentation contained in the 
certificates of stock that transfers of the shares could not be registered 
without production of the certificates was at least in terms qualified by 
the power vested in the courts of England by summary proceeding, up- 
on motion of any "person or member aggrieved * * * or the com- 
pany itself," to order the register of members to be rectified wherever 
a name was without sufiicient cause omitted therefrom or when un- 
necessary delay took place in entering on the register "the fact of 
any person having ceased to be a member." Since Grant and Shaw 
were consciously dealing with shares of stock in an English corpora- 
tion, which involved certificates that admittedly could not be replaced 
by new ones, with a transfer on the register of members, except in 
London, it is plain enough that Shaw's right to the relief prayed is 
to be tested in large measure by such laws of England as were de- 
signed to form part of appellee's charter. Johnson v. Charles D. Nor- 
ton Co.. 159 Fed. 361, 363, 86 C. C. A. 361 (C. C. A. 6th Cir.); Bond 
V. John V. Earwell Co., 172 Fed. 58, 64, 96 C. C. A. 546 (C. C. A. 
6th Cir.). The rule in this behalf is the same as it would be if the 
appellee company had been created by the law of one of our own 
States, say other than the state of Michigan where Shaw at the time 
of the transfer resided and still résides. Bank of Augusta v. Earle, 
13 Pet. at page 591, 10 L. Ed. 274. The question in that case was 
"whether, by the comity of nations, and between thèse states (Georgia 
and Alabama), the corporations of one state are permitted to make 
contracts in another" (13 Pet. 588, 10 L. Ed. 274) ; and immediately 
following the statement of the question the Chief Justice said : 

"It is needless to enumerate hère the instances in which, by the gênerai 
practlce of clvillzed countries, the laws of the one will, by the comity of na- 
tions, be recognized and executed in auotlier, where the rights of indivlduals 
are concerned." 

Justice Peckham said of that case in Iglehart v. Iglehart, 204 U. S. 
487, 27 Sup. Ct. 332, 51 L. Ed. 575: 

"Ever since the case of Bank of Augusta v. Earle, * * » this doctrine 
of comity between states In relation to corporations lias been steadily maln- 
tained, and it ha s been recognized by thls court in many instances." 
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And Justice Story said in Black v. Zacharie & Co., 3 How. 483, 
511 (11 L. Ed. 690): 

"From the nature of the stock of a eoriioratioii, whldi is created by and 
under the authority of a state, It is iiecessarily, like every other attribute 
of tbe corporation, to be governed by the local law of that state, and not hy 
the local law of any forelgn state." 

It lias been held, as in Guilford v. Western Union Telegraph Co., 
59 Minn. 332, 343, 61 N. W. 324, 326 (50 Am. St. Rep. 407), relied 
on by appellant, that a gênerai law of one state prescribing simply a 
remedy will not be regarded as binding in another state. The ques- 
tion in that case was vvhether a résident of Minnesota was entitled to 
a decree to compel a New York corporation, conducting only its tel- 
egraph business in the former state, to issue new certificates of stock 
in lieu of certificates proved to hâve been lost 12 years before. The 
Company ofifered to deliver the new certificates upon receiving a bond 
of indemnity, claiming that one of its rules reciuired such indemnity. 
Failing to prove the existence of such a rule, reliance was placed upon 
a gênerai law of the state of New York which provided a method of 
obtaining a new stock certificate in case of loss of the original. It was 
claimed tbn.t tlus furnished the exclusive remedy; but it was held that 
this was "merely one of the gênerai laws and régulations of the state 
of New York affecting the remedy, which govern only within the lim- 
its of the state enacting them." True, that statute authorized a sum- 
mary proceeding to be taken in the Suprême Court and an order to 
be made requiring the corporation to deliver new certificates upon de- 
positing such security or filing a bond in such form and with such 
sureties as the court might require. 5 Rev. Stat. of N. Y. (<Sth Ed.) 
p. 4103. But no such proceeding had been taken or order made. 
Manifestly that situation was quite différent from this one. Hère we 
hâve a court order actually made and executed, and new certificates 
issued in obédience to it, which (so far as appears) passed into the 
hands of third persons without notice of any right in Shaw. 

We are constrained to believe that section 35 must be regarded as 
an intégral part of the appellee company's charter, and that Shaw was 
chargeable with knowledge of the limitation which that section in 
effect imposed upon his rights under the certificates of stock. Copin 
V, Adamson, L. R. 9 Ex. 345 ; Bank of Australasia v. Harding, 9 C. 
B. 686; Bank of Australasia v. Nias, 16 A. & E. 733, 734. The 
Companies' Act prescribes the mode in which such corporations as this 
shall be created. The act states the powers and limitations in détail. 
It will not do to include some portions, as learned counsel for appel- 
lant do, and attempt to exclude others. The portions that are dis- 
tinctly applicable, like section 35, should be interpreted rather than 
ignored. In determining the true construction of the section, we 
should be governed by the décisions of the courts of Great Britain. 
Elmendorf v. Taylor, 10 Wheat. 158, 6 L. Ed. 289, opinion by Chief 
Justice Marshall. It should perhaps be stated by way of précaution 
that it is not meant to say that laws of a foreign nation will be so 
recognized and enforced, which are répugnant to the local laws or pol- 
icy. 
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In the well-considered case of Ex parte Shaw, 2 Q. B. D. 463, 479. 
it was held to be a matter of discrétion whether the court should 
exercise the summary jurisdiction given by section 35. Although it 
is apparent in that case that there was a conflict in the earlier déci- 
sions, the ultimate conclusion reached in the Court of Appeal and 
concurred in by his associâtes is found in what Lord Coleridge said : 

"Looking at ail the words of section .35, and givinj,' theni a reasonabîe con- 
stniction, I think that the Législature intended to gire the court jiirisdietlou 
to maUe an order so as to décide questions of title, trusting to the discrétion 
of tlie court not to décide in this summary maimer any intricate or difficult 
question of (itle; but that, if the court think fit, they hâve jurisdictiou to 
make the order in ail cases." 

See report, also, of same case as afifirmed in the Court of Appea. , 
46 Law Jour. 394; also, Re Kimberley North Block Diamond Co.. 
59 Law Times, 579; Lindley on Companies (5th Ed.) 122; 3 Enc'I 
of Laws of England, 306. 

[2] The order of rectification set out in the statement, under vvhich 
Byrne's name in lieu of Grant's was placed on the register of members, 
was made upon the motion of Byrne, the hearing of counsel for the 
Brewing Company, and certain évidence offered in the form of affi- 
davits and exhibits, including the transfer of shares by Grant to Byrne. 
Grant was not a party to the proceeding. It was made to appear, 
however, that, upon delivery in London of the instrument transfer- 
ring his shares to Byrne, Grant promised the latter that upon return- 
ing to New York he would forward the certificates to Byrne. Ten 
years had elapsed since the date of that instrument of transfer, and 
the évidence tended to show that in spite of diligent search Grant 
could not be found. Why then did not the court obtain jurisdiction 
to rectify the register? True, Shaw was not a party to the proceed- 
ing and was not given notice of it; nothing appears to hâve been 
known of either him or his holdings by anyone connected with the 
proceeding. The articles of association (section 29) provide that "the 
transferror shall be deemed to remain a holder of the shares until the 
name of the transférée is entered in the register in respect thereof." 
Section 22 of the Companies' Act provides that shares "shall be per- 
sonal estate." The certificates representing the shares in dispute were 
simply évidence of title, and, despite Shaw's possession of the certif- 
icates, the shares themselves were within Great Puritain for the pur- 
poses of a suit or proceeding to détermine title. Jellenik v. Huron 
Copper Mining Co., 177 U. S. 12, 13, 20 Sup. Ct. 559, 44 L. Ed. 647. 
Schedule 1, table A, section 8, referred to in section 50 of the Com- 
panies' Act, prescribes the form of transfer, and section 16 of such 
schedule and table provides that : 

"The instrument of transfer shall he presented to the Company, aecompaiùed 
with such évidence as the dlreetors may require to prove the title of the 
transferror, and thereupon the Company shall register the transférée as a 
member." 

The court order in practical effect operated as an evidential sub 
stitute for thèse absent certificates. If the Companies' Act had so re- 
quired and steps had been taken to make Shaw a party to the pro- 
ceeding by publication, as was required by the statutes under con- 
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sideration in the Jellenik Case, the décision there rendered would be 
conclusive of this case. But, imputing knowledge to Shaw of the 
provisions of the Companies' Act, it is not perceivable why, as respects 
the complaint that he was not made a party to the proceeding and that 
there was want of due process, he should not be regarded as having 
consented to the very procédure which resulted in the order to rectify 
the register 

The most that Shaw can urge or does urge is that the company is 
bound by its représentation that no transfer of the shares coulcl be 
registered without the production of the certificates. The basis of 
Habihty upon such a représentation is estoppel. Joslyn v St. Paul 
DistilHng Co., 44 Minn. 183, 185, 46 N. W. 337. Indeed, we are bound 
to hold that this is the true theory of Habihty upon the entire certif- 
icate. Moores v. Citizens' Nat. Bank of Piqua, 111 U. S. 156, 165, 4 
■Sup. Ct. 345, 28 L. Ed. 385. But estoppel or any other theory of lia- 
bility cannot be invoked in the présence of knowledge, either actual 
or constructive, that the company's représentation was so, qualified as 
that a designated court could summarily relieve against it. Indeed, 
such fact niust be read into the représentation. The validity of such 
a qualification is at last founded on consent. We do not know of 
any policy of this country that would prevent the giving of such con- 
sent ; nor of any reason why the maxim "Consensus facit legem" should 
not be applied in such a case as this. Calloway v. People's Bank of 
Bellefontaine, 54 Ga. 444, 449 ; Copin v. Adamsôn, supra, p. 354 (L,. R. 
9 Ex. 345) ; Feyerick v. Hubbard, 71 L. J. 1902, K. B. 509,, 511 ; Rous- 
illon V. Rousillon, 14 Chanc. Div. 371. This is not a case of négli- 
gence or of déception or fraud on the part of the company. The 
company did not of its own voHtion change its register ; it refused to 
do so; it simply yielded obédience to the order of the court. After 
executing the court's order, tiie company was obviously bound to de- 
liver certificates for the stock in favor of Byrne. In saying this, it is 
not meant to pass upon any right of Shaw as against Byrne. 

Further, to urge the doctrine of estoppel or any other theory of Ha- 
bihty against the company is to overlook the doctrine of lâches as re- 
spects Shaw. He trusted Grant, while the company refused to trust 
either Grant (through his last transfer) or Byrne. Shaw's conduct 
enabled Grant to perpetrate the only fraud that appears to hâve been 
committed. Grant's transfer to Shaw described 100 shares, but he 
idelivered certificates for only 60. This was calculated to excite sea- 
sonable inquiry both as to a further certificate and Grant's failure to 
observe the obligation of his transfer ; and yet Shaw seems to bave 
been as indiffèrent in thèse respects as he was in regard to notifying 
the company of his holdings. Grant made his transfer to Byrne 10 
years before the court was called upon to make its order; another 
year elapsed between that time and the time Byrne disposed of his 
stock; and still three years more were allowed to pass before Shaw 
made his demand for a transfer. If Shaw had simply apprised the 
company, at any time during the 12 years that passed between the 
time he obtained the certificates and the date of the court's order, that 
lie was the owner of the sliares described in the certificates in dis- 
i^ute, his case would hâve been entirely différent. Westminster Bank 
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V. Electrical Works, 71 N. H. 465, 480, 62 Atl. 971, 3 L. R. A. (N. S.) 
551, 111 Am. St. Rep. 637; Brisbane v. Delaware W. & R. R. Co., 94 
N. Y. 204, 208. He did not in ail that time even notify any of the 
local officers at Détroit of his holdings. It is no answer to say that 
he desisted from giving notice or making earlier demand because the 
Company was not paying dividends, for, as stated, the évidence tends 
to show that the stock was for years of substantial value. As between 
him and the company, he was not a member — a stockholder. He was 
entitled to become one at any time prior to the action of the court 
rectifying the register of members, but such a right should hâve in- 
duced diligence, not neglect. We are not unmindful of the title ac- 
quired by Shaw to the certificates through their transfer and delivery ; 
but, in view of the limitation imposed by the company 's charter upon 
the représentation contained in his certificates, we hold that it was 
culpable neglect in Shaw to sleep upon his rights so many years, and 
that, even if the court order and its exécution did not alone operate 
to divest him of the right to compel the company to recognize the 
certificates as évidence of title to the shares. he is in no position to urge 
such récognition. 
The decree below is affirmed, with costs. 



PARK T. CONLEY. 

(Circuit Court of Appeals, Eightli Circuit. NovemlXT 6, 1912.) 

No. 3,629. 

MORIGAGBS (§ 517*) — FOBECLOSUBE SaLE — INCBEASED BID — .TUKISDICTION 

Collatéral Attack. 

A foreclosure decree directed a sale to ray $2,833.3.3, costs, and fées. 
On the sale tlie property was strucli off to complainant for $250. Ou the 
master's report the sale was ordered coufirnied, unless cause was shown 
to the contrary by respondents within elght days after the service of the 
order on them. No such copy having been served, complainant applied 
for leave to increase his bid to $3,000, which application was granted. 
and the master ordered to deliver a deed to him on the e.xpiration of 
the perlod of rédemption, whereupon intervener, as an alleged judgnieut 
créditer of the respondents, applied to redeem on payment of coniplain- 
ant's original bld with interest, etc. lleld that, since the condition ou 
Which the confirmation of the sale for $250 was made to dépend had not 
been performed prior to complainant's application to increase his bid. 
the court still had jurisdictlon of the sale, and hence its order permitting 
the increase was not subject to collatéral attack. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. % 1519; Dec. 
Dlg. § 517.* 

Foreclosure In fédéral courts, see note to Seattle, L. S. & E. Ry. Co. v. 
Union Trust Co., 24 C. C. A. 523.] 

Appeal from the Circuit Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Mortgage foreclosure proceeding by William T. Conley against 
Fred W. Keitel. From an order denying the right of Edwin H. Park, 

•For other cases see same topic & \ numbek in Dec. £ Am, Dlgs. 1907 to date, & Rep'r Indexe* 
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an alleged creditor, to redeem, except on payîng $3,000, wltb interest, 
he appeals. Affirmed. 

Edwin H. Parle, of Denver, Colo., pro se. 
Archibald A. Lee, of Denver, Colo., for appellee. 

Before GARLAND, Circuit Judge, and WM. H. MUNGER, Dis- 
trict Judge. 

WM. H. MUNGER, District Judge. The facts in this case disclose 
that William T. Conley, being the owner and holder of a mortgage 
upon certain real estate owned by one Fred W. Keitel, brought an 
action to foreclose the sarne in the United States Circuit Court for 
the District of Colorado, against said Keitel and Selma Keitel, his 
wife, and on June 10, 1910, a decree was duly entered, fînding that 
there was due on the notes secured by said mortgage the sum of $2,- 
833.33, and directing that, unless said amount, together with costs and 
an attorney's fee taxed in the sum of $200, be paid within 10 days 
thereafter, the real estate covered ,by said mortgage should be sold 
by a master named in decree, and the proceeds applied in payment of 
such amount. The decree not having been satisfied by payment, the 
master, in the manner provided by law, advertised said premises to 
be sold on the 18th day of .A-Ugust, 1910, and on said day struck off 
the same to William T. Conley, the plaintifï in the action, for the 
sum of $250, he being the highest bidder therefor, and the master, 
pursuant to the order and decree, feported the same to the court. 
Whereupon, on August 25, 1910, the court entered the foUowing or- 
der: 

"This cause coiiips on iiow to be hciircl, Archibald A. Lee appearinj; as 
soliciter for the coiniilaiiiaiit, aiid thereupon, ou hls motion, it is ordered by 
the court tliat the uiaster's report of the sale of the lands and premises in 
the decree of foreclosure herein stand lu ail thiugs approved and conflrnied, 
unless the respoudeuti:, or some of theni, show cause to the contrary, within 
eight days aftei service of a certified copy of this order upon theni." 

The record does not disclose that any copy of the order, or even 
notice of said order, was served upon or given to the respondents, 
and on September 30, 1910, no objection having been made to the 
sale, William T. Conley, the colnplainant and purchaser, applied to 
the court for leave to increase his bid to the sum of $3,000. The 
court permitted him, upon such application, to increase his bid to 
$3,000, and confirmed the sale to him in the sum of $3,000, and di- 
rected that the master exécute arid deliver to him, William T. Con- 
ley, upon the expiration of the period of rédemption provided for by 
the statutes of Colorado, unless redeemed within said finie, a proper 
deed of conveyance to said premises. Neither the défendants nor 
any other person having applied to the court to redeem the premises 
from said sale, Edwin H. Park, on March 20, 1911, filed a pétition in 
said court, in which, among other things, was the f ollowing statement : 

"Your petitioner further shows that he is a judgnient cre<litor ot the re- 
spondent, F. W. Keitel, and désires to redeem from said sale and to subject 
the said property to sale under the judsment of your petitiouer; that your 
petitiouer's said judgment was ohtaiued in the district court of the city and 
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county of Denver and state of Colorado. ♦ * * Your petitioner further 
now tenders Into court the .smii of money for whlcli said property was sold 
by the said spécial muster, to wit. the sum of $250, together with interest 
thereon at 10 per cent, per annuni froiii the IStli day of August, 1910, to 
the présent tinie, for the purpose of redeeming said lands aforesaid from the 
said sale so made by the spécial inaster aforesaid." 

This pétition came on to be heard on March 28, 1911, and the pé- 
tition of said Park was denied, excepting upon the payment of $3,000, 
with interest at 8 per cent, per annum from September 30, 1910. 
Park, declining to pay said amount, his pétition was denied, from 
which order and judgment of the court he brings this appeal. 

A single question is presented, to wit : Under the facts as stated, 
was Park, being a judgment creditor, entitled to redeem said premises 
from said sale upon payment of the amount of $250, and interest, 
being the amount of Conley's bid at the master's sale, and was the 
judgment of the court, requiring him to pay the sum of $3,000, with 
interest, erroneous? This, in our judgment, dépends upon whether or 
not the action of the court had on the 30th day of September, 1910, 
permitting the purchaser to increase his bid to $3,000, and confirm- 
ing the sale as one for $3,000, was void. Had the sale, as reported 
by the master, for the sum of $250, been unconditionally confirmed 
by the court, or the condition upon which the confirmation was to take 
place been performed, then, we think, the sale would hâve been fully 
executed, and the court thereby hâve lost jurisdiction of the case. 
But it appears that the nisi order of confirmation, of date August 25, 
1910, was not to take efifect until eight days after the service of a 
certified copy of that order upon the respondents in the case. As 
before stated, the record nowhere shows, or contains any allégation, 
that such service was made. Hence thè nisi order was ineffectuai as a 
confirmation of the sale on September 30, 1910, and the court still 
had jurisdiction of the case. While it may hâve been irregular for 
the court to permit the purchaser to increase his bid, no appeal was 
taken from such order, and, the court having jurisdiction, it was not 
a void judgment, and hence is not subject to collatéral attack in this 
proceeding. As said by this court, in Morrison v. Burnette, 154 Fed. 
617-623, 83 C. C. A. 391, 397 : 

"ïhe rule is without exception in the national courts, and it lias been very 
generally adopted in the state courts, that the bldder at a sale by a master 
or receiver, under an order or decree which contemplâtes a subséquent report 
and eonfirniatiou of the sale, beconies a purchaser when the officer annouuces 
the sale to him. Tùereafter he is liable for, and may be compelled to pay, 
the purchase priée he bids. ïhereafter he may be made to sufTer the loss 
of the destruction or dépréciation, and may be permitted to reap the profit 
of the appréciation, of the property. Nevertheless he buys subject to the 
confirmation or avoidance of the sale by the court, and as he is aware of this 
fact, and the court is selling the property of others, and is acting in the dual 
capaoity of trustée for the owners and of a judiclal tribunal, it Is undoubtedly 
its duty, untll confirmation, to exercise a wlse judicial discrétion to secure 
for the owners the largest price consistent with a .iust regard for the rlghts 
of the bidder. Hence, if a niaterial advanee in priée is oEfered and secured 
by a deposit, or by a bond, tefore the sale is confirmed, the sale has some- 
times been opened, further bids hâve been receired, and a sale to the hlghest 
bldder has been confirmed. * • * But there is a marked and radical dis- 
tinction between the situations, the rights of the parties, and the establlshed 
202 F.— 27 
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praetice before and after the confirmation of tlie sale. The purchaser blds 
wlth full notice that the sale to hlm is siibject to confirmation by the court, 
and that there Is a power granted and a duty Imposed upon the judlcial tri- 
bunal, when It cornes to décide whether or not the sale shall be conflrmed, 
to so exercise Its judlcial power as to secure for the owners of the property 
the largest practical returns. He Is aware that his rlghts as a purchaser 
are subject to the ratlonal exercise of thls discrétion. But, after the sale Is 
conflrmed, that discrétion has been exerclsed. The power to sell and the 
power to détermine the prlce at which the sale may be made has been ex- 
hausted. From thenceforth the court and the suceessful bidder occupy the 
relation of yendor and purchaser In an executed sale, and nothlng is sufHclent 
to avold It which would not set aslde a sale of llke character betvveen prlvate 
parties." 

This rule we think clearly applicable, as showing that the sale was 
not a completed one, so that the court lost further jurisdiction until 
the sale was conflrmed. Had a certified copy of the nisi order en- 
tered August 25, 1910, been served upon the respondents, and no 
objection made to the sale, it would hâve stood confirmed eight days 
after the service of such order. But that was a conditional order, not 
to become effective in any event until eight days after the service 
upon respondents of a certified copy of the order. Under the statute 
law of Colorado, the respondents were given six months from the 
time of the sale in which to redeem therefrom, upon paying the 
amount of the purchase price with interest thereon. If such rédemp- 
tion right was not exercised by respondents within six months, then 
any judgment créditer of the debtor could redeem, upon paying the 
like amount any time within three months thereafter, or within nine 
months from the date of the sale. It does not appear in the record 
that appellant, Park, was a judgment créditer, or even a créditer, of 
Keitel at the time the sale was made. Had he been a judgment créd- 
iter at that time, it is possible that he would hâve had such a right 
in the premises that he could hâve intervened and appealed from the 
order entered September 30, 1910, permitting the purchaser to increase 
his bid and confirming the sale. That question, however, is not be- 
fore us, and hence one that we are not required to answer. 

Our conclusion is that the court retained jurisdiction of the case 
until the sale was conflrmed ; that it was not conflrmed until the 30th 
of September, 1910; that the order, permitting the purchaser to in- 
crease his bid, and confirming the sale for such increased amount, was 
within the jurisdiction of the court, and not void, and its correctness 
cannot be assailed by appellant, Park, upon an application to redeem. 

The decree of the court below is therefore afïlrmed. 
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Es parte STEINEB et al. 

Ex parte WAGNER. 

(Circuit Court of AppeaLs, Second Circuit. Jauuary 13, 1913. On Pétition 
for Eeliearing, February 3, 1913. On Rehearing, Pebruary 24, 191.5.) 

Nos. 97, 98. 

1. COKTEMPT (§ 44*) FEDERAL COUBTS — JUBISDICTION. 

Under Judlcial Code (Act Marcli 3, 1911. c. 2.31, 36 Stat. liC9 [V. S. 
Comp. St. Supp. 1911, p. 246]) §§ 299. 300. relating to tlie substitution ot 
tlie District for tlie Circuit Court, tlie District Court is to be treated 
exactly as if it were the Circuit Court, and therefore had jurisdietlon to 
punish as for a contempt of tlie Circuit Court. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 128-130 ; Dec. 
Dig. § 44.*] 

2. Habeas Corpus (§§ 27, 30*) — Scope of Writ— Jueisdiction. 

Tlie writ of habeas corpus cannot be used to correct error in a judiclal 
détermination, but may be used to attack any judicial détermination in- 
volving Personal liberty, which was niade wlthout or beyond the juris- 
dietlon of the court, but only after final heiirlng except in extraordinar.v 
cases. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 22, 25 : 
Dec. Dig. §§ 27, 30.* 

Jurisdietlon of fédéral courts, see note to In re Huse, 25 C. C. A. 4.] 

3. Habeas Cobpcs (§ 94*) — Contempt — Fédérai. Jurisdiction — Staïijtes. 

The power of a fédéral court to punlsh for contempt by imprisonnient. 
nnder Judlcial Code (Act March 3, 1911, e. 231, 36 Stat. 11&3 [U. S. 
Comp. St. Supp. 1911, p. 237]) § 268, providl]ig that such courts shall 
hâve power to punlsh for coutempts not extendlng to any cases eseepi 
misbehavlor of any person in their présence, or so near thereto as to 
obstruct the administration of justice, etc., involves a «luestion of juris- 
dietlon, as dlstinguished from inere error, which may be determiued on 
habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 82, 92; 
Dec. Dig. § 94.*] 

4 Contempt (§ 13*) — Power to Ponish — Conspieact to Mcslead Court — 
Presumptions. 

Judicial Code (Act March 3, 1911, e. 231, 30 Stat. 1103 [TJ. S. Comp. St. 
Supp. 1911, p. 237]) § 268, pro^-ides that the fédéral courts .shall hâve 
power to punish contempts consisting of misbehavlor of anj' person In 
their i>resenee, or so near as to obstruct the administration of justice. 
the misbehavlor of any of tlie offlcers of the courts in their ofBcial trans- 
actions, and tlie disobedience or résistance by any such officer, or bj' any 
party, juror, wltness, or other person, to any lawful writ, proeess, or- 
der, decree, or conmiand of such courts. Jlcld, that a fédéral court had 
power under such section to punish as for contempt a conspiracy to mls- 
lead the court by swearlng to taise afhdavlts lu opposition to a motion 
for a prelimlnary injunction, and in the absence of anythlng to the con- 
trary it would be presumed, in support of the court's jurisdietlon, that 
the affldavits were veriiied in the présence of the court. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 30-35; Dec. 
Dig. § 13.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York; JuHus M. Mayer, Judge. 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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Pétitions by William Steiner and others and by Léon Wagner for 
writs of habeas corpus. P'rom decrees dismissing the writs, petition- 
ers appeal. Affirmed. 

Kellogg & Rose, of New York City (A. J. Rose, Seward Davis, and 
Alfred C. Pette, ail of New York City, of coimsel), for appellants. 

John Neville Boyle, Asst. U. S. Atty., and Henry A. Wise, U. S. 
Atty., both of New York City, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from an order of the 
District Court denying a writ of habeas corpus on the ground that 
the pétition showed the petitioners were not entitled to the same. 
The five petitioners were in custody of the United States marshal by 
virtue of a warrant of attachment issued by Judge Lacombe sitting 
in the late Circuit Court, requiring him to bring them before the court 
that they may be dealt with according to law for the ofifenses charged 
against them, which were that ail five had been guilty of a criminal 
contempt in conspiring to mislead the court, and to that end swearing 
to false affidavits used in opposition to a motion for a preliminary 
injunction, and that four of them were guilty of an additional con- 
tempt in not surrendering ail the infringing caméras in their control 
in accordance with the order of the court. 

[1] The pétition challenged the jurisdiction of the court on the 
ground that the District Court was without power to punish for a 
contempt of the Circuit Court. We think this objection not well 
founded because, under sections 299 and 300 of the Judicial Code, 
the District Court is to be treated exactly as if it were the Circuit 
Court. The pétition also challenged the jurisdiction of the court on 
the ground that the offenses charged were not contempts within sec- 
tion 268 of the Judicial Code (formerly section 725, U. S. Rev. St. 
[U. S. Comp. St. 1901, p. 583]) which reads as follows: 

"Sec. 208. (Power to admlnister oaths and piiiiif-li contempts.) The sald 
courts sliall hâve power to inipose aud aduiiiiister ail necessary oaths, and 
to punish, by fine or Impri.sonment, at the discrétion of the court, contempts 
of thelr authorlty: l'rovided, that such power to punish contempts shall 
uot be construed to extend to any cases except the luisbéhavlor of any per- 
son in tlieir présence, or so near thereto as to obstruet the administration of 
justice, the misbehavior of any of the offlcers of said courts in their officiai 
transactions, and the disobedience or résistance by any such officer, or by any 
party, juror, wituess, or other pevson to any lawful writ, process, order, rule, 
decree, or command of the said courts." 

[2, 3] A writ of habeas corpus cannot be used to correct error in 
a judicial détermination, but may be used to attack any judicial dé- 
termination involving personal liberty which was made without juris- 
diction or beyond the jurisdiction of the court. It is frequently diffi- 
cult to détermine whether a décision involves mère error or is with- 
out the jurisdiction of the court. We are satisfied that the power to 
punish for contempt by imprisonment under the foregoing section does 
involve the question of the jurisdiction of the court as distinguished 
from mère error. The right of the court to punish at ail dépends 
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upon whether the alleged contempt falls within the définition contained 
in the statute. If this were not so the lengthy discussions in many 
habeas corpus proceedings in the Suprême Court, among others in 
Ex parte Robinson, 19 Wall. 505, 22 L. Ed. 205, and Ex parte Terry, 
128 U. S. 289, 9 Sup. Ct. 77, 32 L. Ed. 405, would hâve been entirely 
unnecessary. The cases could hâve been at once disposed of by say- 
ing that the orders involved could not be attacked collaterally, but, 
if erroneous, could only be corrected by writ of error or appeal. 
The question under this statute is discussed at length as jurisdictional 
in Cuddy, Peîitioner, 131 U. S. 280, 286, 9 Sup. Ct. 703, 33 L. Ed. 
154. The Suprême Court, however, bas indicated that as matter of 
procédure it is improper, except in extraordinary cases, to grant the 
writ until the final détermination of the riding of the court below 
upon writ of error or appeal, where such remédies are available. Rig- 
gins V. U. S., 199 U. S. 547, 26 Sup. Ct. 147, 50 L. Ed. 303. This 
proceeds on the theory that the erroneous décision of a court which 
bas a right to dispose of a controversy on the merits, as well as a 
décision where the court has no jurisdiction to dispose of the question 
at ail may be corrected directly by appeal or writ of error. There 
is ordinarily no necessity for a writ of habeas corpus. The final 
détermination of a question which the court has no authority to dis- 
pose of at ail may be attacked collaterally in a habeas corpus pro- 
ceeding. In other words, the writ remains still as of oîd, a safeguard 
against illégal interférence with the liberty of the individual. 

[4] Furthermore, if we assume the présent to be an extraordinary 
case, the resuit will be the sanie. The Suprême Court has included 
within the statute contempts committed in the présence of the court 
which do DOt involve violence or disorder, such as an attempt to deter 
a witness from testifying (Savin, Petitioner, 131 U. S. 267, 9 Sup. 
Ct. 699, 33 L. Ed. 15Ô), or an attempt to bribe a juror (Cuddy, Peti- 
tioner, 131 U. S. 280, 9 Sup. Ct. 703, 33 L. Ed. 154). Counsel for 
petitioners in this case do not attempt to distinguish a conspiracy to 
mislead the court by making and using false affidavits as differing in 
nature from the before-mentioned acts, but contend that neither the 
conspiracy alleged nor the vérification of the affidavits was made in 
the présence of the court. The trouble with this is that, there being 
nothing in the papers to show where the conspiracy was made or the 
affidavits were verified, we are bound to assume in aid of the juris- 
diction of the court below that thèse things were done in its présence. 
Mr. Justice Harlan so held in Cuddy, Petitioner, supra, saying : 

"ïlie record in the présent case shows that the appellant was before the 
court, that testimony was heard in respect to tlie matter of contempt. and 
that the appellant testified in his own behalf. The judgment being attacked 
collaterally, and the record disclosing a case of contempt, and not showiiig 
one beyond the jurisdiction of the court, it must be presumed, in this pro- 
ceeding, that the évidence made a case within i':s jurisdiction to punish in 
the mode pursued hère. We do not mean to say that this presuniption as to 
jurisdictional facts, about which tlie record is silent, may not be overcome 
by évidence. On the contrary, If the appellant had alleged such facts as 
indicated that the misbehavior with winch he was cliarged was not such as, 
under section 725 of the Revised Statutes, made him liable to fine or ini- 
prisonment, at the discrétion of the court, lie would hâve been entitled to the 
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writ, and, upon provins such faots, to hâve been discharged. Such évidence 
would not hâve contradicted the record. But he made no such allégation in 
his application, and, so far as the record shows, no such proof. ïhe gên- 
erai avernient, in the pétition, that he was detained in violation of the Con- 
Btitution and laws of the United States, and that the District Court had 
no jurisdiction or autliority to try aud sentence him, in the manner and form 
above stated, is an avermeut of a conclusion of law, and not of facts, that 
would, if found to exist, displace the presumption the law makes in support 
of the judgment. As it was neither alleged nor proved that the contempt 
which the appellant was adjudged, upon notice and hearlng, to hâve eommit- 
ted. was not committed In the présence of the court, and as his mlsbeliavior, 
if it occurred in its présence, made him liable to fine or imprlsonment. at the 
discrétion of the court, it must be held that the want of jurisdiction is not 
afflrmatively shown; consequeutly, that it does not appear that error was 
conmùtted in refusing the writ." 

The question whether or not it is a contempt within the statute 
to verify false affidavits at a place distant from the court where such 
affidavits are subsequently presented does not arise upon the présent 
appeal, and we cannot therefore properly express an opinion thereon. 

The order is affirmed, without costs. 

On Pétition for Rehearing. 

PER CURIAM. The pétition for a reargunient is granted. 

Counsel may hâve 10 days from date in which to submit short sup- 
plementary briefs upon the point presented by the pétition that the al- 
leged contempt was not committed in the présence of the court or so 
near thereto as to obstruct the administration of justice. 

We see no occasion for an additional oral argument. 

On Rehearing. 

PER CURIAM. Since our décision in thèse habeas corpus pro- 
ceedings, it has been pointed out to us that the pétitions for the writs 
did contain an allégation to the effect that the affidavits charged to be 
false were verified by the petitioners more than hâlf a mile away from 
the court. In view of this, we granted a motion for a rehearing upon 
the single point whether such acts could be considered contempts with- 
in section 268 of the Judicial Code, "in the présence of the court or 
so near thereto as to obstruct the administration of justice." In the 
meantime the Suprême Court has handed down an opinion in the case 
of Johnson v. Hoy, U. S.^ Marshal, 227 U. S. 245, 33 Sup. Ct. 240, 57 

L. Ed. , disapproving in the most peremptory manner of the grant- 

ing of writs of habeas corpus before trial. Moreover, it holds that a 
case is not within the exception to the gênerai rule as extraordinary 
where the petitioner is at liberty. This because he has the relief which 
the writ is intended to give. It was for this reason principally that 
we affirmed the order of the District Court. What else we said was on 
the assumption that the case was an extraordinary one. The peti- 
tioners not being in custody, it does not seem to us proper, in the face 
of this late décision of the Suprême Court, to départ from the practice 
which it treats as definitely established. 

Therefore the order as heretofore entered vvill not be disturbed. 
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ARMOUR V. WANAMAKER (two cases), 

(Circuit Court of Appeals, Tliird Circuit. February 1, 1913.) 

Nos. 1,661 and 1,665. 

1. Explosives (§ 9*) — Violation or Statutoby Duty — Evidence. 

Wliere plaintiff's wife died as tlie resuit of burns caused by the ex- 
plosion of a bottle of hair tonic, whicli, tbough containing from 60 per 
cent, to 80 per cent, alcohol, vvas misbranded in violation of Food and 
Drug Act June 30, 1906, c. 3015, § 8, 34 Stat. 771 (U. S. Comp. St. Supp. 
1911, p. 1357), and, being misbranded, had also been Introduced by de- 
fendant into Interstate commerce in violation of section 2 thereof, dé- 
fendants omission to properly brand, and the introduction of the package 
into Interstate commerce in violation of the act, afiforded compétent évi- 
dence for submission to the jury of the question of négligence, under the 
rule that the omission to fulfll a statutory imposed obligation créâtes 
statutory négligence. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 6; Dec. Dig. 
I 9.*] 

2. Explosives (§ 9*) — Proximate Cause — Statutohy Négligence — Question 

rOB JUBY. 

In an action for death resulting from the explosion of a glass bottle 
containing hair tonic, which, though containing 60 per cent, to 80 per 
cent, alcohol, was misbranded, in violation of Food and Drug Act June 
30, 1906, c. 3915, § 8, 34 Stat. 771 (U. S. Comp. St. Supp. 1911, p. 1357), 
as containing "extract from herbs, roots and flowers," whether such mls- 
branding, and defendant's further négligent act in Introducing the tonic as 
misbranded into Interstate commerce in violation of section 2, was the 
proximate cause of the explosion and decedent's resulting death, held 
for the jury. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 6; Dec. Dig. 
§ 9.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

Actions by John Armour, as administrator of the estate of Mira 
J. Armour, deceased, and by John Armour in his own behalf, against 
John Wanamaker. Judgment for défendant, and plaintiff brings er 
ror in each case. Reversed, and venire de novo awarded. 

Charles L. Smyth and Duane, Morris & Heckscher, ail of Philadel- 
phia, Pa., for plaintifï in error. 

Wm. L. Nevin and W. W. Smithers, both of Philadelphia, Pa., for 
défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and RELL- 
STAB, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, John Armour 
in his own right in one case, and John Armour, as administrator of 
Mira J. Armour, his wife, in a second, ail of whom were citizens of 
New Jersey, brought actions of trespass against John Wanamaker, a 
citizen of Pennsylvania, to recover damages for alleged négligence 
causing the death of said Mira J. Armour The court having directed 

•For other cases see same topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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a verdict for défendant, the plaintiffs, on entry of Judgment tliereon, 
sued out thèse writs. The sole question involved is whether, under the 
plaintiffs' proofs, the cases should hâve been submitted to the jviry. 

[1] The proofs on behalf of the plaintiffs, which was the only tes- 
timony in the cases, tended to show that Mrs. Armour, the décèdent, 
a few days before her death, bought in defendant's store in Philadel- 
phia, hair tonic contained in a bottle closed with a tight, ground glass 
stopper. The bottle was labeled as being an "Extract from Herbs, 
Roots and Flpwers," but in reality about 60 per cent, to 80 per cent, 
of it was alcohol. Under the législative définition of section 8 of the 
fédéral Food and Drug Act of 1906, this bottle was misbrandcd, in 
that said section provides that there is a misbranding, "in case of 
drugs, * * * if ^-]-,g package fail to bear a statement of the quan- 
tity or proportion of any alcohol * * * contained therein." The 
proofs also tended to show that, in further contravention of the pro- 
visions of section 2 of said act, which provides "that the introduction 
into any state * * * from any other state * * * of any 
* * * drugs, * * ■' which is misbranded, is hereby prohib- 
ited," the défendant delivered said misbranded bottle to the purchaser's 
home in New Jersey. The omission of the défendant to properly 
brand, as required by statute, this bottle as containing alcohol, and the 
introduction of the package into an interstate commerce prohibited by 
the act, clearly afforded compétent évidence for submission to a jury 
on the question of defendant's négligence, The principle is clear that 
the omission to fulfill a statutory imposed obligation créâtes statutory 
négligence. 1 Shearman & Redfield's Négligence, § 13. 

[2] There then being évidence on which the question of the defend- 
ant's négligence could be submitted to the jury, the next question 
arises : Was there évidence from which a jury could find that this 
statutory négligence injured the deceased? In that respect there was 
proof tending to show that, on the Sunday following the receipt of the 
bottle, Mrs. Armour, while in her bedroom, attempted without success 
to remove the stopper from the bottle. She then went to the kitchen 
and told the cook she could not draw the stopper. The cook's version 
was that Mrs. Armour — 

"sat down and triett to ojien it, and slie conldu't open it, and tlien I tried to 
open it for lier. I asked lier to let uie oiieii it, and she handed it to me, and 
I couldn't opeu It. * * * I tried to get it out, and I coiUdn't, and then I 
gave it to lier again, and told her that probiibly Mr. Armour could get it out 
for her, and .she says, 'Xo ; I caii get it out.' She says, 'You get the basin 
and pour sonie warin water in,' and she says. 'I will place the end of the bottle 
in, and then I can get it out easily,' aud I did so, and then she went over to 
the range and placed the neck of the bottle in and lifted it out, and as she 
did it burst, and as it burst it caught, and the noise when it cauglit was the 
Sound of a gun, and it was ail over in flanies; the whole kitchen was in 
■liâmes. '* * * It [tbe water] was not so very hot, because I placed my 
finger in it and asked her if it was hot enough, aud she said, 'Yes; it is warm 
enough.' " 

The basin was put on the back of the range. The lids were on, and 
no flame was exposed. The testimony of the chemist who analyzed 
another bottle of the tonic was that alcohol vapor was not explosive, 
that when mixed with air it was inflammable, that being heavier than 
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air it would drop and ignite instantly on touching a heated stove. He 
further said: 

"I think it Is obvious froni the testlmoiiy of the wltness«s tliat the bottle 
broke, lettins out the contents with explosive violence, and so niuch so that 
the alcohol was scattered over the room. That requires an adéquate cause. 
Sueh a cause vv-ould only be found from the internai pressure exercised from 
tlie alcohol vapor in that bottle. That in turn requires that tliat alcoliol inust 
bave been heated in order to generate that pressure. * * * i found in 
that bottle as it Is there would be some pressure at ordinary summer tempéra- 
ture." 

He further testified that a température of from 105° to 125° was 
sufificient to produce an explosion of the tonic, due to unequal strains 
upon the shoulder of the bottle and the ground glass stopper. His con- 
clusion, in substance, was that the escape of the fluid was caused by in- 
ternai pressure, accompanied by the expansion of the neck of the bot- 
tle and the weakening of the shoulder, "by this expansion of the neck 
of the bottle by the application of heat causing the weakening of the 
bottle along certain lines, this internai pressure making it veritably an 
alcoholic bomb, blowing it in every direction," adding that it was per- 
fectly patent to any mind that dwells upon it that some of the alcohol 
in liquid form or the fumes got down to the surface of the range, into 
the space where the ring was and the lid, and came in contact with the 
fire and became ignited. 

Under such proofs, would a trial judge err in allowing a jury to 
infer that defendant's statutory négligence caused Mrs. Armour's 
death? Possibly no simpler and clearer statement of the law bearing 
on this case can be found than that given by the Suprême Court of 
Pennsylvania in Morrison v. Davis, 20 Pa. 171, 57 Am. Dec. 695 : 

"The gênerai rule is that a man Is answenible for the conséquences of a 
fault only so far as the same are natural ami proximate, and as niay, on 
this account, be foreseen by ordinary forecast, and not for those which arise 
from a combination of his fault with other clrcunistances that are of an ex- 
traordinary nature." 

It will be observed that one négligent is charged with responsibility, 
not only for such conséquences as he foresees by ordinary forecast, 
but, if the négligent act is one which naturally might resuit in injury, 
it is not necessary that the doer of such act should hâve in mind ail 
the particular results which might happen therefrom. City of Dixon 
V. Scott, 181 111. 116, 54 N. E. 897; Memphis v. Creighton, 183 Fed. 
552, 106 C. C. A. 98; Pulaski v. McClintock, 97 Ark. 576, 134 S. W. 
1189, 32 L. R. A. (N. S.) 825. So in Poster v. Railway Co., 127 lowa, 
84, 102 N. W. 422, 4 Ann. Cas. 150, it is said: 

"Doubtless the particular situation might not bave been foreseen, but this 
was not essentlal to making out a charge of négligence. Accidents as they 
occur are seldom foreshadowed ; otherwise, niany would be avoided." 

In Baltimore v. Slaughter, 167 Ind. 330, 79 N. E. 186, 7 L. R. A. 
(N. S.) 597, 119 Am. St. Rep. 503: 

"To entitle one to a trial of the question of another's négligence, which re- 
sulted lu injury, it is not necessary that the effiect of the act or omission 
complained of in ail cases, or even ordinarily, be to produce the conséquences 
which followed ; but it is sufEcient if it is reasonably to be apprehended that 
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such an injury might, tliereby oecur to anotlier wlûle esei'cising Iiis légal right 
in an ordlnarily careful- inanner." 

And in Burk v. Creamery Co., 126 lowa, 730, 102 N. W. 793, 106 
Am. St. Rep. 377: 

"The test, after aH, Is: Woiild ordUiary prudence bave suggested to the 
person sought to be cliarged witli négligence tliat liis act or omission would 
probably resuit in injury to sonie one? The particular resuit need not be such 
as that It shonld hâve been foreseen." 

For if a man actually foresaw an injury to another, and adopted 
such a course as subjected him to that injury, he would be guilty of a 
nialicious wrong; but a mahcious wrong is not necessary to constitute 
neglig-ence. Indifférence, disregard, the omission of considerate re- 
gard for the conséquences of an act, may amount to négligence; foi 
neghgence may be an act of thoughtless omission, as well as one of 
willful commission. Pittsburgh v. Grier, 22 Pa. 54, 60 Am. Dec. 65. 

Applying thèse principles to the undisputed facts in hand, it is clear 
that men of reasonable mind might from thèse facts draw différent in- 
ferences on the question whether the statutory négligence of the de- 
fendant was or was not the direct and efficient cause of the injury to 
plaintiff's décèdent. In view of a retrial being necessary, we refrain 
from a présent discussion of the facts, and Hmit ourselves to stating 
our conclusion, which is that the case was one to be submitted to a 
jury. 

The judgnients below are reversed, with a venire. 



DASITLEY et al. v. DANIlîL. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1913.) 

No. 2,074. 

1 Appeal and Error (§ 1244*) — Supersedeas Bono — Action — Parties. 

Where a su])erseclGas bond is niade to two or more obligées Jointly, and 
there is notbing to show that the interest of the obligées is several, ail 
must .loin in an action thereon, unless one is dead, when the action must 
be brought in the name of the survivor or survivors ; but If tlie bond, 
while joint in form, expresses distinct obligations as to the différent 
obligées, separate actions may be maiutained by each. 

[Ed. Note.— For other cases, see Appeal and Error, C'eut. Dig. § 4707 ; 
Dec. Dig. § 1244.*] 

2. Appeal and Brror (§ 1244*) — Supersedeas Bond— Sepakate Obligations 

—Parties Plaintiff. 

Whero a supersedeas bond runiiing to two obligées, while joint in 
form, created separate obligations as to each of the obligées, and. one 
of theni was a nonresldiiut, and could not be found or served witJi pro- 
cess withiu the jurisdictinn, the other was entitled to sue, without join- 
iug such nonresidont obligée as a party i^laintift'. 

lEd. Note. — l'or other tases, see Appeal and Error, Cent. Dig. § 4797 ; 
Dec. Dig. § 1244.'*] 

3. Appeal and Eerob (§ 122!)*) — Supersedeas Bond — Unliquidaïed Dam- 

ages — LIABILITY ACCIiUAL. 

Where a supei'sedeas bond provided for a stay of a decree which 
awarded certain placer claims to one of the obligées and a hôtel building 

•For other cases .see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep/r Indexes 
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to the other, ko that damages accruing thereunder would necessarily be 
unllquldated, llability on the bond did not accrue untll the amount of 
the damages had been assessed in a proper proceeding. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. | 4749; 
Dec. Dig. § 1229.*] 

4. Plkading (§ 407*) — Complaint — Formai, Defects— Waiver— Supeesedeas 
Bond. 

In an action on a supersedeas bond, failure of the complaint to allège 
that the damages sued for had not been paid was a mère formai defect, 
which was waived by the défendants' failure to demur, and by their 
going to trial and submitting the case to the jury without raising the 
objection. 

[Ed. Note.— For other cases, see Pleadlng, Cent Dig. | 13C0; Dec. Dig. 
I 407.*] 

In Error to the District Court, of the United States for the Sec- 
ond Division of the District of Alaska; Cornélius D. Murane, 
Judge. 

Action by Otto Daniel against F. W. Dashley and another. 
Judgment for plaintifï, and défendants bring error. Affirmed. 

The défendant in error brought an action against the plaintiffs in error on 
a supersedeas bond given by the latter as sureties to the défendant in error 
and one Harry Kuhl in the case of Daniel v. Hoogendorn et al., affirmed in 
this court in Hoogendorn et al. v. Daniel, 178 Fed. 765, 102 C. C. A. 213. In 
that case the complaint alleged that in September, 1906, two certain mining 
claims and a building known as the Golden North Hôtel, belonging to Fred 
Buhl, Henry Ruhl, and Harry Ruhl, were conveyed to Hoogendorn ; that two 
days later he executed to the grantors a written option, reciting that, in con- 
sidération of $5 paid, Hoogendorn would reconvey to them the said properties 
upon payment to Mm of $3,540 on September 13, 1907, and that the Buhls 
were given the right to take possession of the mining claims and prospect and 
work them for the purpose of determining their value; that on August ^4, 
1907, the Ruhls conveyed ail their right In the option to Daniel, with the 
agreement that, upon the rédemption of the same by Daniel from Hoogendorn, 
the hôtel property should be conveyed to Harry Ruhl ; that Daniel made due 
tender of said sum to Hoogendorn, and demanded of hlm the conveyance of 
the properties. The suit was brought to obtain a spécifie performance of the 
contract, and the court below decreed j;hat it be speclflcally performed, and 
thls court affirmed the decree. In that suit Harry Ruhl was made a party 
défendant, for the reason that he refused to join as plaintiff. He answered 
the Mil, however, admitting the allégations thereof, and he jolned in Daniel's 
demand for relief. The decree of the court was that Hoogendorn exécute to 
Daniel a deed conveying to him the placer mining claims, and a deed to Harry 
Buhl conveying to him the Golden North Hôtel property, and that each be 
let into the possession of his property. The présent action is brought against 
the sureties on the supersedeas bond, which was flled in that case on the writ 
of error to this court, and to recover the damages sustained by Daniel as the 
resuit of his being prevented by reason of said bond fi-om working the placer 
claims. Judgment was rendered in favor of Daniel against the sureties in 
the sum of |1,163 and the costs in the court below. 

F. E. Fuller, of Nome, Alaska, and J. W. Albright, of Seattle, 
Wash., for plaintiffs in errpr. 

Ira D. Orton and W. T. Dovell, both of Seattle, Wash., for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

•For other oaBes seé same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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GILBERT, Circuit Judge (after stating the facts as above). It 
is contended that the trial court erred in holding that the défendant 
in error could maintain the présent action without bringing in Har- 
ry Ruhl as a party thereto. The amended complaint allèges that 
Harry Ruhl, the co-obligee in the bond, is absent from the District 
of Alaska and does not réside therein, "and lie is made a défend- 
ant herein because his consent cannot be obtained to join with the 
plaintiff," and the said Harry Ruhl, although one of the parties to 
whom said supersedeas bond was given, bas no interest in the ac- 
tion, "and was not damaged in any way by said judgment being 
superseded." The Code of Alaska provides (Carter's Annotated 
Alaska Code, § 39, part 4, p. 151 : 

"Of the parties to tlie action, tliose wlio are iiiiited in Interest must li« 
joined as plaintiiïs or défendants; but if tlie consent of any one who should 
hâve been joined cannot be obtained, he may be niade a défendant." 

And the following section provides that : 

"The court may détermine any controversy between parties before it when 
It can be done without préjudice to the rights of others." 

[1] Where a bond is made to two or more obligées joihtly, and 
there is nothing in the instrument itself to show that the interest 
of such obligées is several, the rule is they must ail join as plain- 
tiflfs in an action thereon. 5 Cyc. 820, and cases there cited; Parni 
v. Tesson, 1 Black, 309, 17 L. Ed. 67. If one of the joint obligées 
be dead, the action must be brought in the name of the survivor or 
survivors. Farni v. Tesson, supra. But if the bond, while joint in 
form, expresses distinct obligations as to the différent obligées, 
separate actions may be maintained by each. Sprague v. Wells, 
47 Minn. 504, 50 N. W. 535 ; Atlanta v. Thomas, 60 Fia. 412, 53 
South. 510; Cecil v. Laughlin, 4 B. Mon. (Ky.) 30. 

[2] In the présent case the bond, while joint in form, is neverthe- 
less an instrument which créâtes separate and distinct obligations 
as to each of the obligées, for it is a bond to stay a decree which 
awarded to Daniel certain placer clairas and to Ruhl a hôtel build- 
ing. Now the complaint allèges that Ruhl has no interest in the 
action, and was not damaged in any way by the decree being su- 
perseded. But that allégation is denied in the answer, and no évi- 
dence whatever was taken to sustain it. To the action as it was 
commenced Ruhl was not made a party. The plaintiffs in error 
demurred for defect of parties plaintiff. The demurrer was sus- 
tained, and the court directed that Ruhl be joined either as plain- 
tiff or défendant, The amended complaint made him a party de- 
fendant, but no service was had upon him. More than a year later 
the plaintiffs in error moved to dismiss the action for want of pros- 
ecution, and on the ground that no process had issued against 
Ruhl, and that he had not made an appearance. That motion was 
denied. Again, when the case came on for trial, the plaintiffs in 
error objected to proceeding, on the ground that no service had 
been made on Ruhl. When the judgment was rendered, the court 
ordered that the action be dismissed as to Ruhl, on the ground that 
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lie was a nonresident of Alaska, and the plaintiff in the action had 
been unable to obtain a service of summons upon him. 

The limit of liability on the bond is the sum of $2,500. So far 
as we are informed by anything in the record, the damages that 
Ruhl sustained by reason of the stay of the decree were as great 
as, if not greater than, those which Daniel sustained. If so, it was 
error to proceed to the trial and to render judgment in favor of 
Daniel, without taking any proof whatever as to the extent of 
Ruhl's claim to damages, if any, under the same instrument. But 
no exception was taken on that ground in the court below, and no 
instruction thereon was requested, and no assignment of error pré- 
sents that ground for reversing the judgment. We may assume, 
therefore, that although the plaintiffs in error made a gênerai dé- 
niai of the allégation that Ruhl had sustained no damages, and had 
acquired no cause of action under the bond, it nevertheless assent- 
ed to the truth of that allégation, and had no meritorious ground 
for asserting that it was prejudiced by the omission to bring Ruhl 
into court. No provision appears to be made in the laws of Alaska 
for service upon a nonresident défendant in a case such as this. If 
the défendant in error could prove that Ruhl was dead, he would 
unquestionably hâve the right to bring the action as the sole sur- 
viving obligée. The same resuit ought to follow, if he can show 
that Ruhl is a nonresident of Alaska, and cannot be found therein 
or served with process. The défendant in error ought not to be 
wholly deprived of his right of action by the fact thathis co- 
obligee, who takes no interest in the cause of action, absents him- 
self from the jurisdictional territory of the court, and cannot be 
found or served. 

The complaint contained no allégation that the damages sued 
for had not been paid. After the verdict was returned, and after 
the court had denied the motion of plaintiffs in error for judgment 
notwith-standing the verdict, the défendant in error was permitted 
to amend his complaint and add the allégation that no part of the 
damages had "been paid by Hoogendorn or any other person." At 
the same time the court allowed the plaintiffs in error three days in 
which to answer said amendment, with the understanding that they 
would be granted a new trial in the event they denied the amend- 
ment. No déniai was made. The plaintiffs in error now contend 
that the court erred in permitting the amendment, and they point to 
the statute (section 92 of the Alaska Code of Civil Procédure), 
which provides that the court at any time before trial may allow any 
pleading to be amended by adding a material allégation, and may 
also permit such amendment at any time before the cause is sub- 
mitted, when the amendment does not substantially change the 
cause of action or défense "by conforming the pleading or proceed- 
ing to the facts proved." It has been held in several cases that, in 
assigning the breaches of a supersedeas bond, the pleader must al- 
lège that the judgment which had been stayed by the bond had not 
been paid. Some of thèse décisions are based upon express provi- 
sions of local codes, and they are ail cases in which the amount due 
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on the bond îs fixed or computable. In other cases it îs held that 
such an allégation is not necessary. In Way v. Swift, 12 Vt. 395, 
the court said : 

"It Is further objected that It is not alleged that the judgment, the recog- 
nlzance, the intervenlng damages, or additional eosts remain unpaid. In 1 
Chltty, PI. 356, it is laid down that this allégation is tinneeessary. See, also, 
Hancocke v. Prowd, 1 Saund. 330, note 4. If the .iudgment did not remain 
unsatisfled, it was matter o£ défense, and the défendant might hâve averred 
it in his plea." 

In ail such cases, the principal breach to be assigned is the fail- 
ure of the appealing party to reverse the judgment. In Higgins v. 
Parker, 48 111. 445, it was said : 

"It was only necessary to aver, in assigning breaehes of the bond, that he, 
the plaintlff, had been deprived of the possession durlng the pendeney of the 
appeal." 

In Doe V. Daniels, 6 Blackf. 8, the court held that a sufïàcient 
breach was assigned in the allégation that: 

"Harris did not prosecute his suit with effect, but, on the coutrary, the 
judgment of the circuit court was affirmed by the Suprême Court." 

In Stanley v. Montgomery, 102 Ind. 102, 26 N. E. 213, a case in 
which the damages for breach of the bond were liquidated, the 
court recognized the rule that in a suit on a contract for the pay- 
ment of money it must be alleged that the money is due and un- 
paid, but held it was sufficiently alleged in thèse words : 

"Whereby an action hath accrued to the plaintlff against the défendant to 
recover said sum of $1,500, for which he demands judgment." 

The court said ; 

"Such an allégation in such a case is équivalent to an averment that tue 
$1,500 is due." 

[3] The liability to pay damages under such a bond as is hère 
sued upon does not accrue until the amount of the damages has 
been assessed in a proper proceeding. That is a feature in which 
the présent case differs from those which are cited by the plain- 
tiffs in error. By ail the principles of pleading this case cornes 
within the gênerai rule that, in an action for unliquidated damages, 
it is not necessary to aver that the damages, which hâve not been 
assessed, and therefore are not yet due, hâve not been paid. In 
McLaughlin v. Hutchins, 3 Ark. 207, the court recognized the com- 
mon-law right of the plaintifï to bring either an action of debt to 
recover the penalty of a bond or an action of covenant to recover 
damages for the loss which he had sustained, and held that in the 
latter action it was unnecessary to allège that the penalty had not 
been paid. The same was held in Hughes v. Holton, 5 Blackf. 
(Ind.) 180. In Montana Min. Co. v. St. Louis Min. & Mill. Co., 19 
Mont. 313, 48 Pac. 305, in an action to recover damages against 
sureties on an injunction bond, the court, Judge Hunt writing the 
opinion, held that no allégation of demand and refusai to pay was 
necessary. 
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[4] But we need not décide in this case whetlier the complaint 
would hâve been held déficient upon a demurrer for want of the al- 
légation of nonpayment, for, in view of the authorities, we are of 
the opinion that the defect, if any there was, was a formai one, and 
that it was waived by the failure of the plaintiflfs in error to demur 
or object, and by their going to trial and submitting the case to 
the jury, without raising the objection. The very fact that they 
were called into court to answer to a demand for the payment of 
the damages was notice to them that the défendant in error claim- 
ed that the damages had not been paid, and by their failure to deny 
the amended allégation they admitted that they had not been paid. 

It is contended that the trial court erred in the admission of in- 
compétent évidence of damages, and in instructing the jury there- 
on. The questions so raised are the same that are discussed and 
disposed of in the case of Hoogendorn v. Daniel, inf ra, decided at the 
présent term of this court. 

The judgment is affirmed 



HOOGENDORN v. DANIEL. 
(Circuit Court of Appeals, Ninth Circuit February 3, 1913.) 

No. 2,075. 

1. Appeal and Erkor (§ 15S*) — Weit of Erroe — Dismissal — Gbounds — Pat- 

MENT OF JUDGMEXT. 

Payment and satisfaction of a judgment Is no ground for the dis- 
missal of a writ of error to review tlie same, since one wlio voluntarily 
pays a judgment is not tliereby precluded from appealing tlierefrom. 

[Ed. Note. — For ottier cases, see Appeal and Error, Cent Dig. §§ 973- 
977; Dec. Dig. § lôS.*] 

2. Appeai, and Erkob (§ 1042*) — Review — Items of Damage — Préjudice. 

In a suit for defendant's failure to convey certain placer mining 
claims to plaintifï, défendant was not prejudiced by the court's refusai 
to strike from the complaint éléments of damage with référence to the 
payment of plaintifC's traveling expenses to Alaska, and loss of time 
and oppoitunity to earn money Incident to his efforts to obtain title to 
the claims and his prosccution of the suit, where no évidence was of- 
fered with référence to the claim of traveling expenses, and the court, 
after verdict, required a remittitur of a sum more than sufBcient to covev 
any allowance that mlght hâve been made for loss of time, etc. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 4110 
4114 ; Dec. Dig. § 1042.*] 

3. Appeal and Error (§ 1031*) — Review — Préjudice— Pbestjmptions. 

Unlcss it can be seen that préjudice has resulted from error of the 
trial court, préjudice will not be presumed. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 4038- 
4046; Dec. Dig. § 1031.*] 

4. Damages (§ 68*) — Beeach of Contbact — Conveyance of Mining Claim. 

Where, in an action for breach of defendant's coutract to convey cer- 
tain placer mining claims to plaintifC, it appeared that plaintiff, after 
making the contract, came to Alaska prepared to work the ground in the 
summer of 1908, and would hâve done so, had he been able to get pos- 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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session of It, he was entitled to retover légal interest on the profits 
whlch he might liave made froin the claims during the perlod of hls ex' 
chision from possession, and for this purpose was entitled to prove the 
proceeds of tlie mines after possession was secured and the royalty 
received therefrom. 

[Ed. Note.^For otlier cases, see Damages, Cent. Dig. §§ 141-143; Dec. 
Dig. § 68.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska ; Cornélius D. Murane, Judge. 

Action by Otto Daniel against D. Hoogendorn. Judgment for plain- 
tifï, and défendant brings error. Affirmed. 

The défendant in error brought the présent action against the plaintiff in 
error to recover damages alleged to bave beeu sustained by reason of the 
fallure of the latter to convey two placer nilning chiims to hini, in compli- 
auco with a contract made with Fred Ruhl, Henry Kuhl, and Ilarry lluhl, 
whlch contract had been assigned to the défendant in error. The compiaiut 
alleged the contract, and the decree of the District Court for the spécifie 
performance of the same, wliich decree was affirmed by this court in Hoogen- 
dorn V. Daniel, 178 Fed. 7(>5, 102 C. C. A. 21,3. The Items of damages claimed 
are (1) $1,500 for expenses paid and time lost by the défendant in error lu 
golng from Portland, Or., to Alaska, to make payment for and perfect title 
to the mining claims, and expenses paid and tiuie employed in returning 
from Alaska ; (2) $1,500 on account of his fallure to secure employment as 
a marine englneer duritig the time so engaged in going to and returning 
from Alaska ; (,'}) $150 loss arlsing from the purchase and transportation of 
a l)oller for use on the mining claims; (4) $1,000 for expenses and loss of 
time during the pendency of the suit; (5) $30.000 for being deprived of the 
use and occupation of the mining claims and the opiiortunity to mine the 
same from September IH, 1007, to June 26, 1910. Inclnded in this item are 
the damages which were recovered against the sureties in tlie case of Dash- 
iey et al. v. Daniel (Ko. 2,074) 202 Fed. 426, jnst decided by this court. On 
the trial the jury returned a verdict for the défendant In error for $10,275. 
From this verdict the court below ordered that ,'?;i,525 be remitted. Tbere- 
upon judgment was rendered for $6,750 and costs. 

F. E. Fuller, of Nome, Alaska, and J. W. Albright, of Seattle, Wash., 
for plaintiff in error. 

W. T. Dovell and Ira D. Orton, both of Seattle, Wash., for défend- 
ant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges, 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
A motion is made to dismiss the writ of error, on the ground that the 
plaintiff in error has paid and satisfied the judgment. The motion 
must be denied. One who voluntarily pays a judgment is not pre- 
cluded from taking an appeal therefrom. County of Dakota v. Glid- 
den, 113 U. S. 222, 5 Sup. Ct. 428, 28 L. Ed. 981 ; Erwin v. Lowrv, 
7 How. 172, 12 L. Ed. 655; O'Hara v. McConnell, 93 U. S. 150, 2i 
L. Ed. 840; Edwards v. Perkins, 7 Or. 149. _ 

[2, 3] Error is assigned to the refusai to strike from the compjaint 
those allégations which set up as éléments of damage the payment of 
traveling expenses and loss of time and loss of opportunity to earn 
money by the défendant in error, incidental to his efforts to obtain 
title to his mining claims and his prosecution of his suit. Those allega- 

•For other cases see same topic & § nuiibee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tions should hâve been struck from the complaint. But the défendant 
in error suffered no préjudice from the déniai of his motion. No évi- 
dence whatever was offered to the jury to support the allégation as to 
the first item of damages. Nor did the court submit to the jury that 
item for their considération. Af ter the verdict was rendered, the court 
struck from the amount thereof $3,525, a sum more than sufficient to 
cover the amount of the other objectionable items. It should be pre- 
sumed that, in se reducing the amount of the verdict, the court in- 
tended to and did exclude therefrom ail items of damage which had 
been illegally submitted to the jury. Johnson v. Johnson, 104 Ky. 714, 
47 S. W. 883. Unless it can be seen that préjudice has resulted from 
error of the trial court, préjudice will not be presumed. 

But it is said that the court erred in instructing the jury concerning 
the loss sustained by défendant in error as the resuit of his purchase 
of a boiler. The court instructed the jury to take into considération 
the fact, if they so found from the testimony, that the plaintifï pur- 
chased a boiler and transported it to the claims, and said : 

"And the same method should be einployed in Computing the damages in 
this case, if you sliould fmd said boiler was purehased, and that the plaintiff 
was prevented from using the same, for the priée of such boiler." 

This it is contended was équivalent to charging the jury that they 
might find for the plaintifï in the action damages measured by the 
purchase price of the boiler. It was evidently not so understood at 
the time, and no exception was taken to the instruction, and no assign- 
ment of error is based thereon. It is obvions that the language of the 
court is not correctly reported. Elsewhere the court clearly instructed 
the jury that the measure of damages as to the boiler and other ma- 
chinery was the interest on the money invested therein during the time 
that the plaintiff was kept out of possession by reason of the acts of 
the défendants. 

[4] The court instructed the jury as follows: 

"If you find from the évidence that the plaintiff could hâve worked said 
mining olainis at a profit during the winters of 1907 and 1908 and of 190S 
and 1909, and the summers of 1908 and 1909, he would be entitled to légal 
interest at the rate of 8 per cent, per annum upon the profits that he would 
hâve Iliade, if any, during the period that he was kept out of the use of the 
money." 

Error is assigned to this instruction, and to the admission of certain 
testimony, as follows: The défendant in error was asked if he had 
made any préparations for mining the property in the way of purchas- 
ing mining machinery and supplies. He answered that he had bought 
a boiler in Tacoma, for which he paid $300, and had shipped it to 
Alaska. He was asked what arrangements, if any, he had made in 
the winter of 1908 and 1909, and the spring of 1909, with the Fair- 
haven Water Company to work the ground, if he could hâve obtained 
possession thereof. He answered that he had arranged with the Com- 
pany to work the ground, on a royalty of 40 per cent., with hydraulic 
elevators ; that the Company had a supply of water, ditches, and pipe 
lines in such manner that it could hâve worked the ground ; that in 
the summer of 1910 the company did work the ground, and paid him 
202 F.— 28 
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a royalty of 40 per cent, on $36,358.35 taken therefrom, and in 1911 
mined the ground, and paid him a royalty upon more than $70,000. 

It is contended that this évidence should hâve been excluded, for 
the reason that it does not afford compétent proof of the profits which 
would hâve accrued if the daims had been mined during the time men- 
tioned, and because there is no évidence that the défendant in error 
could or intended to work the ground in the summer of 1908. The 
reasons suggested for the exchision of the évidence are not sufficient. 
The défendant in error was there to work the mining property, if he 
could get possession of it. The plaintiff in error inequitably excluded 
him from the possession, and during the period of such exclusion the 
défendant in error might hâve mined the ground, and he testified that 
he had made an arrangement to mine it with the corporation which 
subsequently did mine it. The position of the plaintiff in error seems 
to be that the owner of a mining claim suffers no damage by being 
prevented from working it, for the reason that the gold is ail there in 
the ground, and will be there when he does get the opportunity to work 
it, or that the measure of his damages is, at most, the interest on the 
purchase price of the mine. But the mineowner is entitled to the ben- 
efit of the use of the money which he eau take from his mine, and the 
plaintiff in error bas no ground to complain in this case that the court 
admitted the évidence which was objected to, and instructed the jury 
that they might charge him with légal interest on the profits which 
the défendant in error might bave made from the mining claims during 
the period of his exclusion from the possession thereof. 

The judgment is affirmed. 



ELMOÏT V. PEIOÏ. 

(Circuit Coin-t of Appeals, Thlrd Circuit. Feijruary ?>, 1913.) 

No. 1,610. 

1. Appeai. and Ehkor (§ 1008*) — Waivbe op Juuy — Statutobt Submissio' 

^^EîTECT OF Vi:rdict. 

The findings of tlie trial judge under a statutory subniission hâve 
the same effeet ou appeal as the verdict of a jury. 

[Ed. Note. — For other cases, see Appeal and lîrror, Ceut. DIg. §§ 3955- 
3909 ; Dec. Dig. § 1008.*] 

2. Banks and Banking (§ 126*) — Drafts — Checks — Obligation to Pat — 

Loans. 

The M. Bank havlng suffiered an impairment of capital, it was arranged 
that a draft should be drawn on défendant, who was président of plaln- 
tiiï's bank, Individually, to cover the impairment until the danger of gov- 
erumental exauiination was over, and that the draft should be made 
good by tlie check of a corporation drawn on tlie M. Bauk. The draft 
was drawn, accepted, and paid through plalutiff's bank ; the amount 
being cliarged to défendants individual account, and offset by a crédit 
deposit of the corporatlon's check for the same amouut, which, when 
presented to the M. Bank for payment, was protested for la,ck of funds, 
and on its return défendant directed that it be carried as a cash Item 
of plaintiff's bauk, instead of being chargea back to his account. ScUl 

•For other cases .see same topic & § kumebe in Dec. & Am. Digs. 1807 to date, & Rep'r ladexes 
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that, the efïect of such transaction being to withdraw the amount of tlie 
draft from the assets of plalntiff's bank, the crédit of the check should 
hâve been eanceled, and the draft eharged against défendants account. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 305, 
809 ; Dec. Dig. § 120.*] 

3. Banks and Banking (§ 80*) — Insolvenct— Claims — Reimbursement — 

BUBDEN OF PkOOF. 

Where the président of a bank, in order to tide over a bank's difflcul- 
ties, borrowed $50,000, giving both the bank's and his own seeurities as 
collatéral, the burden was on him to clearl.v establisli the nature and 
character of his ovitlays and expenses in securing such loan, in order to 
recover the same from the bank's recelver. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
184-196 ; Dec. Dig. § 80.*] 

4. Set-Off and Countebclaim (§ ei"") — WiTirnitAWAL. 

Where, in an action by a receiver of a bank against its former prési- 
dent to recover an overàraft, défendant clalnied as an offset niisappro- 
priation of a certifleate of deposit by the receiver, but there was no 
sufflclent évidence that the certifleate belonged to défendant, he, having 
subuiitted his claim to the court, was not eutitled as of right to witli- 
draw the same in order that he might relitigate the uiatter in another 
case. 

[Ed. Note.— For other cases, see Set-Off and Counterclalm, Cent. Dig- 
§ 134 ; Dec. Dig. § Cl.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. B. McPherson, Judge. 

Action at law by Milton C. Elliott, as receiver of the Deposit Na- 
tional Bank of Philadelphia, to the use of the stockholders' agent, 
against F. M. Peet. Krom a judgment for plaintifif (192 Fed. 699), de- 
fendant brings error. Affirmed. 

John G. Kaufman and V. Gilpin Robinson, both of Philadelphia, 
Pa., for plaintiff in error. 
F. B. Bracken, of Philadelphia, Pa., for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and RELL- 
STAB, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Elliott, re- 
ceiver, brought suit, to the use of the Deposit National Bank of Phil- 
adelphia, against Peet to recover an overdraft of some $6,600 of the 
latter's account as depositor. Such action Peet defended on three 
grounds : First, that any alleged overdraft was caused by the wrong- 
ful charging to such account of a deposited check which was lost by 
the bank's alleged négligence in failing to duly forward it for collec- 
tion; second, that défendant was entitled to crédit for $1,400 for 
services rendered to, and expenses incurred for, the bank by défend- 
ant in raising a loan of $50,000 ; and, third, that défendant was, un- 
der the Pennsylvania statute, entitled to a certificate in his favor for 
S8,000, being the amount of a certificate of deposit, issued by the 
Manasquan National Bank, which défendant alleged was his property, 
and which the plaintiff bank, by its receiver, wrongfuUy converted to 
its use. By stipulation, under R. S. §.649,t thé parties waivéd trial by 

'For otber cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

f U. S. Comp. St. 1901, p. 525. 
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jury. In pursuance thereof the court heard the proofs, found for the 
full amount of the plaintiff s claim, and denied the defendant's dé- 
fenses. Thereupon défendant, inter alia, moved for leave to withdraw 
the claim for the certificate above referred to as his third item of 
défense. Such leave was refused. The court having entered judgment 
for plaintiff for the full amount of his claim, défendant sued out this 
writ. 

[1] Without incumbering this opinion with the détails of the com- 
plicated dealings and relations of the parties and banks invoived in 
this case, and without entering upon a discussion of each of the thir- 
teen assignments of error, we limit ourselves to a statement of facts 
throwing light on the three questions in which the assignments sub- 
stantially center. The findings of the judge, under the statutory sub- 
mission, having the effect of a verdict (Lehnen v. Dickson, 148 U. S. 
71, 13 Sup. Ct. 481, 37 L. Ed. 373), the first question arises: Was 
there compétent évidence on which to base the finding that Peet's ac- 
count was overdrawn? 

[2] We hâve carefully examined the évidence, and, while there was 
conflict on the vital point of whether the delay in the collection of the 
check was caused by Peet's own directions, or the neglect of his bank, 
the proofs were such that, if believed, they warraiited the finding, 
which was: 

"At the tinie of the transactions in question Peet was, and had been for 
abont a year, the président of the Deposit Bank, and was taking the part 
usually taken by such au offlcer in the management of its affairs. He was 
also a depositor, and had an active account upon the books. The First Na- 
tional Bank of Manasquan, N. J. (hereinafter called the Jlana.squan Bank), 
also nlaintained such an account, and kept thereiu a part of the reserve 
required by the national banking )aw. The New Jer.sey-West Virginia 
Bridge Company (hereinafter called the Bridge Company) was a depositor 
and a large borrower in the Manasquan Bank, and its business relations 
with that bank were close and intiniate. * * • i,ate in March, 1908, the 
Manasquan Bank was undergoing e.xamination by the goverument. Its af- 
faira were not in a satisfactory condition, but what especially coneerns us 
now is the faet that its reserve was below the légal limit. The sum of $6,- 
000 was needed at once to niaUe good the Impairment, and In order to meet 
this situation the Bridge Company agreed as a matter of accommodation to 
assist the Manasquan Bank, and thereupon drew a draft on Peet individually 
for $6,000, payable to the order of the Manasquan Bank. This draft was 
duly indorsed by the bank, and, while it was not formally acce,)ted by l'eet, 
the amount of the draft was charged to his account by his express direc- 
tion, and was credited upon the account of the Manasquan Bank. Peet w.is 
at first unwilling to accept llability upon the draft, but flnally agreed to do 
so upon the verbal promise of Magee, the président of the Manasquan Bank, 
that the Bridge Conipany's check would be taken care of In a short, but un- 
speclfled, time. After he accepted llability for the $6,000, and this sum had 
been credited to the Manasquan Bank, the transaction became a loan from 
Pe'jt to that bank, and was équivalent to the transfer of that amount in 
cash. Accompanying the draft was a check of the Bridge Company for $6,- 
000, drawn upon its account In the Manasquan Bank in favor of Peet. Of 
course. If this check had been pald, Peet's loan to that bank would thus hâve 
been repaid, and the transaction would then hâve become what It was prob- 
ably Intended to be at the first, namely, an accommodation loan of $6,000 
from the Bridge Company to the Manasquan Bank. But the check was not 
paid. It was retalned in the Deposit Bank until April 30th, when it was 
credited to Peet's account and forwarded to the Manasquan Bank for coUec- 
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Hon. The funds were not there to meet it, and it was duly protested for 
iionpayuient ; tlie Manasquan Bank being then on tlie point of passlng into 
the liands of a receiver. ïhe check was returned to the Deposlt Bank, and 
if it liad been cliarged, as in tlie usual course of business a clieck forwarded 
for collection and afterwards protested sliould be charged, agalust the ae- 
count of the payée, it would hâve gone into l'eet's aecount as a débit, and 
would thus hâve balanced the previous crédit. Ile would then hâve been 
jiist where he liad placed hiniself when lie aecepted liabillty for the draft, 
namely, in tlie position of a credltor of the Manasquan Bank (and also of 
the Bridge Company) for $6,000, and hls aecount would hâve been properly 
diuiinished by precisely tliat sum. But the cheek was not so cliarged. On 
tUe contrary, Peet direeted it to be carried as a cash item among the assets 
of the Depo.sit Bank, and it was being carried as such an item when tliis 
bank also — in July, 1908 — was taken charge of by a receiver. Meanwhile 
Peet continued to draw checks against his accmmt (which, as lias been 
shown. was $0,000 larger than it .should hâve been) ; and the resuit was that, 
when the bank's doors were closed. he had drawn out the -ffi.OOO iuiproperly 
to his crédit and ,1;,577.s:î in addition." 

This finding is supported by the testimony of the cashier of the 
bank, who sa3's that, after the draft and check were received, he made 
out and signed a charge check, March 26, 1908, which read, "Pay to 
First National Bank of Manasquan, $6,000, for draft of New Jersey- 
West Virginia Bridge Company's aecount. Charge F. M. Peet. M. B. 
V." — and both charged the draft to Peet's aecount and credited its 
proceeds to the Manasquan Bank by Peet's directions. He further 
testified that by this transaction the draft and charge check became a 
check on Peet's aecount, and that the Bridge Company's check was 
held until April 30, 1908, when it was sent forward, by Mr. Peet's di- 
rection, for collection. It was not paid. Under thèse proofs the court 
rightly held that an overdraft of Peet's aecount was shown, and his 
liability therefor established. 

[3] Turning to the second question, it appears from the proofs that, 
shortly before the failure of the Deposit National Bank of Philadel- 
phia, the défendant, for the purpose of tiding over the bank's diffi- 
culties, borrowed from a trust company in New York $50,000, giving 
as collatéral therefor both the bank's and his own securities. The re- 
ceiver afterwards paid off the loan, but in order to get back his own 
securities from the trust company Peet alleged he was put to an ex- 
pense of some $1,400. Assuming, as we do, the right of Peet to be 
reimbursed for ail reasonable outlays and expenses incurred in secur- 
ing this loan for his bank, the burden, of course, rests upon him to 
clearly establish the nature and character of such outlays. In that re- 
spect his proofs are déficient, for they furnish no data or facts such as 
would warrant either this court or the court below in sustaining such 
a défense. The court below was not in error in disallowing a claim 
he (the défendant) did not establish. 

The third question concerns the right of Peet, individuàlly, to a cer- 
tificate of deposit issued by the Manasquan Bank, which recited that a 
certain construction company had deposited $8,000 in the bank payable 
to the order of F. M. Peet, président. This certificate afterwards came 
into the possession of the plaintiiï receiver, and he received crédit for 
it in settlement of the accounts of the plaintifif bank with the Manas- 
quan. It will be observed that whether the draft was rightly or wrong- 
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ly used in such settletnent is not hère involved. If the certificate was 
the individual property of Peet, he was entitled to recover for it ; on 
the other hand, if it was not his individual property, the use made of 
it by the receiver is immaterial. On the controverted question of own- 
ership, however, the court found against Peet, and an examination of 
the proofs satisfies us that the proofs were such as to warrant such a. 
finding. 

[4] The subséquent action of the court in refusing to allow this 
claim to be withdrawn, if assignable for error, does not, in our view, 
involve légal or discretionary error. The défendant himself made such 
a claim by his pleadings, and his proofs were taken and submitted to 
the court. Having chosen his own forum, and had the opportunity of 
a finding in his favor, we see no good reason why, when such finding 
was against him, the défendant should be allowed to relitigate the mat- 
ter in another case. 

Finding no error in the record, the judgment is affirmed. 



STONB & WEBSTKR ENGINEERING CORPORATION y, MELOVIOH. 

(Circuit Court of Appeals, Nlnth Circuit February 3, 1913.) 

Ko. 2,160. 

1, Masteb and Sehvast (§ 288*) — Injtjbies to Servant— Dangebous Ma- 
chinert— assumed risk. 

Plaintlff was in.iured by having tiis arm eaught in certain unguarded 
cogwheels on the shaft of a gravel-washlng machine, as he was olling 
the same. The danger of getting his clothing eaught In the wheels was 
obvions to a person of ordinary vision, but plaintilï did not appreeiate 
the risk of the particular act he was perforniing at the time he was in- 
.iured. He was a commou laborer, had never before been employed by 
défendant to work about machinery, and Iiad never seen any Huch ma- 
chinery at the time he was directed to oil it, without warning as to the 
danger. There was but one conflned spaee for him to stand while oiltng 
the bearings, which required that he extend his arm over the unpro- 
tected cogs, whieh were revolving at such speed as not to be clearly vis- 
ible. Held, that plaintifi: did not assume tlie risk, as a matter of law. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dig. §§ 
1068-10S8 ; Dec. Dig. § 288.» 

Assuinption of risk incident to employment, see note to Oltesapeaké & 
0. R. Co. V. Hennessey, 38 C. C. A. 314.] 

2 Evidence (| 513*) — Experts — Dangerocts Machinebt — Evidence — Cus- 

TOM. 

Where plaintifC was injured, while oiling certain shafts, by getting his 
ami eaught in unguarded cogwheels, it was not error to permit an ex- 
pert to testify whether it was customary for others by whom the witness 
had been employed to guard the cogwheels on simllar machines, under 
the rule that the customs and usages of well appointed and managed 
çoncerns ta the business under investigation Is compétent évidence to 
show the proper degree of care and diligence required under the cir- 
cumstances. 

[Ed. Note.—For other cases, see Evidence, Cent. Dig. §§ 2317, 2318; 
Dec. Dig. § 513.*] 

'Por other cases see same topic & i numeer In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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3, Evidence (§ 539*) — Witnesses — Experts — Competexct. 

Where a witness testified that he had had extensive expérience In 
putting IIP mathinery and around mixers of concrète, gravel machines, 
and conipressors, and In gênerai construction, and that he knew a good 
Ueal about concrète machlnery, he vvas properly permitted to testlfy as 
an expert concerning the gravel-washing machine in controversy, by 
whicU plalntilï was injured. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2349-2352; 
Dec. Dlg. § 539.*] 

4, Appeai. and P]rrob (§ 203*)— Objections Not Made at Trial— Quali- 

fications OF Expert. 

Au objection that a witness was not qualified to testlfy as an expert 
could not be made for the flrst time on a writ of error. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 1064 ; 
Dec. Dig. § 203.*] 

5, MAJ5TER AND SERVANT (§ 270*) — IN.7URIES TO SERVANT— DaNGEROUS MA- 

cniNERY — Changes — Evidence. 

On an i.ssne as to whether the défendant was négligent in faillng to 
guard eogwheels of a machine by which plaintifE was injured, évidence 
as to what changes might hâve been made to render the machine more 
safe was admissible. 

[Ed. Note. — For other cases, see Jlaster and Servant, Cent. Dig. §§ 
913-927, 932 ; Dec. Dig. § 270.*] 

In Error to the United States District Court for the Northern Divi- 
sion of the Western District of Washington; C. H. Hanford, Judge. 

Action by Eli Melovich against the Stone & Webster Engineering 
Corporation. Judgment for plaintiff, and défendant brings error. Af- 
lirmed. 

Kerr & McCord, of Seattle, Wash., for plaintiflf in error. 
Herbert W. Meyers and Charles A. Enslow, both of Seattle, Wash.. 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GIEBERT, Circuit Judge. The parties will be designated hère as 
they were in the court below. The plaintiff, while in the employment 
of the défendant, lost his arm while oiling the bearings of certain 
cogwheel shafts. In his complaint he alleged négligence, in that the 
eogwheels were not properly guarded. The défendant denied the nég- 
ligence, and set up the défenses of assumption of risk and çontributory 
négligence. The jury returned a verdict for the plaintiff, and there- 
upon judgment was rendered. 

The eogwheels in which the arm of the plaintiff in error was injured 
were used in operating an elevator for carrying gravel from a pit to 
a gravel-washing machine, and vv'ere placed about 25 feet above the 
ground. Abolit 4 feet beneath the eogwheels was a platform, about 
4 feèt wide and 6 feet in length, covered with a shed. On either side 
of the platform timbers or supports were placed, about 4 feet above 
the platform. Across the platform extended two shafts, which rested 
upon those timbers. Upon each shaft were two eogwheels. On the 
outer shaft were two wheels, of 25 inches in diameter, and on the 
inner shaft were two wheels of S inches in diameter each, and the cogs 

•For other cases see same toplc & § numeeb in Dec. & Am. Digs. 1907 to date, & Kép'r Indexes 
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interlaced. In oiling the bearings of the shaftings, the oiler stood upon 
tlie platform with his back to a large belt wheel and belt, the belt 
reaching as high as his neck, and with his face to the cogwheels. He 
nsed an oil can aboiit 12 inches in length. The plaintiff oiled the bear- 
ings on his right hand facing the cogvvheels, and thereafter he under- 
took to oil the bearings on the left side, and in so doing his clothing 
was caught in the revolving cogwheels, and his arin was drawn therein 
and crushed. He testified that he had to rcach over to oil th-e inner 
shaft bearings, and that the boards were so nailed that he conld stand 
but in one place ; that when the wheel was revolving he conld not see 
the cogs. He said : 

"It goes fast like the wind is blowing, and you conld not see it." 

There was évidence that the plaintiff was an uneducated nian, very 
slightîy acquainted with the English language ; that he was hired in 
the capacity of a common laborer; that he had no knowledge of ma- 
chinery or implements other than the pick and shovel ; that he had never 
worked about machinery, and had never seen a set of cogwheels before 
beginning to work for the défendant ; that he had never seen a gravel 
machine ; that he knew nothing about the parts of any machinery for 
concrète mixing; that he had been working three weeks for the de- 
fendant when the injury occurred; that his regular work was to tend 
a motor machine on the ground; that the said motor machine was 
boxed, so that its machinery was covered ; that he oiled the said motor 
machine only when it was at rest ; that he had been sent up to oil the 
cogwheels on the platform above two or three times before the time 
of the accident, but that he was given no instructions as to the manner 
of doing the work, nor of the danger that he might encounter in do- 
ing it. 

|1] The défendant urgently insists that its motion for an instrncted 
verdict should hâve been allowed, on the ground that the dangers of 
the situation were known to the plaintiff and appreciated by him, and 
were therefore assumed by him as the risks of his employment ; that 
the plaintifif had ordinary vision, and the machinery was plainly visible, 
and référence is made to his testimony, in which lie said he knew that 
if he deliberately put his hand in a revolving wheel it would injure 
him, and added, "Any crazy man would know better." But there was 
testimony tending to show that the risk of the particular act which the 
plaintiff was engaged in performing at the time when he was injured 
was not known or appreciated by him. If it were true, as he testified, 
that he was but a common laborer, had never, before his employment 
b)> the défendant, worked with machinery, had never before seen that 
kind of machinery, and he was directed to climb upon the platform 
to oil the cogwheels, without any warning as to his danger or any in- 
struction as to the précautions which he should observe to avoid in- 
jury, that there was but one confined space for him to stand in while 
oiling the bearings, so that he must needs extend his arm over the 
revolving, unprotected cogs, and that those cogs were revolving at 
such a speed as not to be clearly visible, and that he did not realize the 
danger therefrom, the court would not hâve been justifîed in indulging 
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the légal presumption that he must hâve known and apprcciated the 
risks. Nor does such a presumption arise from the fact that the plain- 
tiff knew it was dangerous to thrust his hands into the revolving cogs. 
The most ignorant laborer would hâve known that. The plaintitt was 
engaged in doing the act which he was instructed to do ; and it is in- 
■ferable from the testimony that while doing it he did not realize how 
far from the shaft the reach of the fingers of the revolving cogs ex- 
tended, nor how inexorably they dragged to destruction any substance 
that came within their grasp. In Butler v. Frazee, 211 U. S. 459- 
466, 29 Sup. Ct. 136, 138 (53 L. Ed. 281), the court said : 

"Where the éléments and conibinations out of \^iiic:h the danger arise.s are 
visible, it caunot always be said that the danger itself is so apparent that 
the employé must be held, as a niatter of law, to understand, appreciate, aud 
assume the risk of It." 

[2] Nor was there error in permitting the witness Savage to answer, 
as an expert, the question whether it was customary for companies 
for whom he had been employed, operating machines such as that of 
the défendant, to guard the cogwheels. It is the gênerai rule, subject 
to certain exceptions not pertinent hère, that the custom and usage 
of well-appointed and well-managed concerns, in the business which is 
under investigation, is compétent évidence as tending to show the 
proper degree of care and diligence required under the circumstances. 
Ohio Copper Mining Co. v. Hutchings, 172 Fed. 201, 96 C. C. A. 653; 
Chicago, G. W. Ry. Co. v. Minneapolis, St. P. & S. S. U. Ry. Co., 176 
Fed. 237, 100 C. C. A. 41, 20 Ann. Cas. 1200; Lake v. Shenango Fur- 
nace Co., 160 Fed. 887, 88 C. C A. 77 ; Northam v. Boston & Montana 
C. C. & S. Min. Co., 190 Fed. 722, 111 C. C. A. 450. In Texas & Pa- 
cific Ry. Co. v. Behymer, 189 U. S. 468, 23 Sup. Ct. 622, 47 L. F,d. 905. 
it was said : 

"What usually is doue may be évidence of what ought to be doue. But 
\yhat ought to be done is iixed by a standard of reasonable prudence, whether 
It usually is eouiplied with or not." 

Jn Grand Trunk Ry.Co. v. Ives, 144 U. S. 408, 416, 12 Sup. Ct. 
679, 682 (36 L. Ed. 485), the court approved the following charge to 
a jury: 

■You lix the standard for reasonable, prudent, aud cautions meu, under the 
flreunistances of the case as you lind them, according to your judgmeut and 
expérience of what that class of raen do under thèse circumstauces, aud thcu 
test tlie conduct involved and try it by that standard." 

[3, 4] There is no merit in the contention that the witness was not 
shown to hâve the necessary qualifications or expérience to testify as 
an expert. He testified that he had had an extensive expérience in 
putting up machinery, and around mixers of concrète and gravel ma- 
chines and compressors, and in gênerai construction, and that he knew 
a good deal about concrète, machinery. No objection was made to his 
testimony on the ground that he was not shown to be qualified as an 
expert. 

[5] It follows that the court did not err in admîtting the testimony 
of the sâme witness as to what changes might hâve been made to ren- 
der the machinery more safe. One of the issues in the case was 



442 202 FEDERAL REPORTER 

whether the défendant had been négligent in failing to guard the cogs, 
and upon that issue it was proper to show how it might hâve done. 
New York Biscuit Co. v. Rouss, 74 Fed. 611, 20 C. C. A. 555; Ohio 
Copper Mining Co. v. Hutchings, supra, 172 Fed. 206, 96 C. C. A. 653. 
We find no error. The judgment is affirmed. 



MITXER V. SPRIKG GARDEN INS. CO. 

(Circuit Court of Appeals, Kinth Circuit. February 3, 1913.) 

No. 2,140. 

1. Evidence (§ 455*) — Insurance — Folicy — Ambiguity — Parol Evidence. 

Where a rider attached to a fire poiioy graiited permisision to uiakc 
ordinary altérations and repaîrs, wlùle the pollcy stipuiated tliat it 
should be void if inechanics were employed in altering or repairing the 
preniises for rnore than 15 days, tlie contract was ambiguous as to what 
constituted ordinary altérations and repairs and justifled tlie admission 
of paroi évidence tbat at the time tlie policy was soUcited tlie contem- 
plated repairs were fully explained to défendants agents, and that they 
knevv of the nature tliereof, and ivhat would be necessary to complète 
the repairs as contemplat«d. 

lEd. Note. — For other cases, see Evidence, Cent. Dig. § 2104; Dec. 
Dig. § 455.*] 

2. Insurance (§ 12!)*) — Pomcy — Attaciiment of Rideb — Pukpose. 

Where a vider was attached to a flre policy authorizing ordinary al- 
térations and repairs in order to permit repairs contemplated by the in- 
sured and explained to the agent who dellvered the policy, plaiutifE was 
ontitled to assume that the insurer had knowledge of the contemplated 
repairs. 

|Kd. Note.— For other cases, sec Insurance, Cent. Dig. §§ 180-182, 1849. 
38.50; Dec. Dig. § lli9.*J 

In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Washington; Frank H. Rudkin 
Judge. 

Action by Jacob Miller against the Spring Garden Insurance Com- 
pany. Judgment for plaintiff, and défendant brings error. AfHrmed. 

On November 17, 1910, the défendant executed and delivered to the plain- 
tiff a policy of Insurance, insuriug him for the term of one year from that 
date against ail direct loss or damage by fire, in the sum of $5,000, on his 
stock of goods, wares, and mercliandise while contained in hls one and two 
story frame, shingled roof building, and additions adjoining and Connecting, 
or in cellars or basements thereto. On January 2, 1911, the Insured property 
was totally destroyed by fire. The présent action was brought to recover the 
amount of the Insurance. To the complaiut two défenses were pleaded : 
First, that af ter the issuance and delivery of the policy the plaintiff, contrary 
to the terms thereof, kept, used and allowed gasoline on the premises de- 
seribed In the policy, and that thereby the policy was rendered void and of 
no force or effect ; second, that between October 18, 1910, and January 2, 1911, 
plaintiff bullt on to the building described in the complaint an addition there- 
to 30 feet wide by 50 or 60 feet long, at an espense of about $5,000, and in 
so doiug employed a mechanic and eight or ten laborers and assistants, 
changed the partitions and doors of the building, put in shelves and other 
permanent and temporary flxtures and improvements, whereby the policy was 

•For other cases see same topic & i ^a'MEEB in Dec. & Am, Digs 1907 to date, & Kep'r Indexe» 
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rendered void. The policy provided tbat It should be vold, unless otherwlse 
provlded by agreement Indorsed thereon or added thereto, if the hazard 
were Inereased by any means withln the control or knowledge o£ the Insured, 
"or If mechanics be employed in building, altering or repairing the wlthin 
deseribed premises for more than 15 days at one tlme," or if gasollne were 
used or allowed on the premises. Tbere was a typewritteii slip, or rider, 
attached to the policy, which contains this provision : "Permission granted 
to effeet otlier Insurance ; to maUe ordinary altérations and repairs ; to burn 
Iverosene of standard quallty for lights, lamps to be fiUed durlng daytime 
only." The case was tried before the court without a jury. At the close o£ 
the case, the défendant moved for jndgment, which motion was denied, and 
Judgment was rendered for the plaintiff. 

W. W. Hindman and Happy, Cullen, Lee & Hindman, ail of Spo- 
kane, Wash., for plaintift in error. 

Cannon, Ferris & Swan and Edelstein & Weinstein, ail of Spokane, 
Wash,, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). Error 
is assigned to the admission of testimony as to conversations between 
the plaintiff and the insurance agent who procured the policy concern- 
ing the altérations that were being made in the plaintiff's building, and 
error is assigned to the conclusion of the court that the plaintiff had 
not violated the provisions of the policy by having carpenters and me- 
<:hanics engaged in building the premises for a period of more than 
15 days after the policy was executed and delivered, without the con- 
sent of the défendant, and in holding that the work done upon the 
building was ordinary altérations and repairs within the permission 
contained in the rider to the policy. At the time when the policy was 
issued, one Harvey was the local agent of the défendant at Spokane, 
and Rogers & Rogers were insurance agents and brokers representing 
certain other insurance companies at Spokane. Prior to the issuance 
of the pohcy, one Pool was an insurance solicitor representing Rog- 
ers & Rogers. He went to the plaintiff while the building was in prog- 
ress in October, 1910, and solicited insurance. The plaintiiï took a 
pencil, and showed him the altérations of the building which he was 
in the process of making. Afterwards, Mr. Rogers, of the firm of 
Rogers & Rogers, came to see the plaintiff, and in his conversation 
with the plaintiff the latter explained to him how he was changing 
and adding to the building. Rogers & Rogers placed ail the insur- 
ance of the plaintiff's property that the companies they represented 
would carry, and then they applied to the défendant for insurance, 
and the défendant issued and delivered to Weidenbacher, their agent, 
the policy sued on in this action. Shortly after the issuance of the 
policy, Harvey sent in his daily report to the defendant's office at 
Seattle, in which report was shown the location of the building men- 
tioned in the policy with référence to other builditigs in that locality, 
and the statement was made that Harvey had personally inspectée! 
the risk, and that the building was three months old and in good re- 
pair. The testimony was that prior to the altérations the building was 
a two-story f rame building 20 f eet wide by 58 f eet long ; that the sec- 
ond story was used as a dance hall; that about the middle of October, 
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1910, mechanics and laborers were employée! to make altérations thère- 
in ; that the second story was converted into a hôtel and rooming 
house, and was entirely remodeled and partitioned off into rooms, and 
new floors were put in; that the stairway which formerly was on the 
outside of the building was changed and placed within the building; 
that an addition 30 feet by 58 feet with a shingle roof was built on 
one side of the building; that certain walls or partitions were taken 
out of the first story; that shelvings were built on the inside walls; 
that a porch was built across the front of the building; that during 
the time of the altérations from three to ten men were employed, and 
the improvements cost from $4,500 to $5,000, and that the work was 
carried on continuously up to the date of the fire. 

[1] The disposition of the case in this court dépends upon the ques- 
tion of the admissibility of the oral testimony which was taken to 
show that the plaintiff fully explained to the insurance agents, and 
the latter understood, the nature of the altérations which were being 
made in the building and the time which would be necessarily taken 
in completing the sanie. Testimony of that nature was admitted by 
the court below as explanatory of an ambiguity in the policy, and we 
think it was properly so admitted. The défendant, after stipulating 
in the printed policy that the employment of mechanics in building, 
altering, or repairing the premises for more than 15 days should avoid 
the contract of insurance, attached to the policy a typewritten slip or 
rider, "Permission granted to make ordinary altérations and repairs." 
The fact that this provision was attached by a typewritten slip to the 
policy shows that it was to express the intention of the parties, and 
that the printed provision in regard to the employment of mechanics 
for more thàn 15 days did not express their intention. Having made 
one provision which limited the time of the employment of mechan- 
ics, and attached another spécial provision which made no limitation 
of time whatever, the question arose, what was meant by the second, 
and what were the "ordinary altérations and repairs" in the contem- 
plation of the parties? No rule of évidence was violated by admitting 
testimony to show what that intention was, and what were the circum- 
stances under which the rider was attached to the policy. In cases of 
doubt or ambiguity the negotiations between the parties are properly 
considered in giving construction to their agreement. Fire Insurance 
Co. V. Wickham, 141 U. S. 564, 576, 12 Sup. Ct. 84, 35 U Ed. 860; 
Seitz v. Brewers R. M. Co., 141 U. S. 510, 517, 12 Sup. Ct. 46, 35 L. 
Ed. 837; Lindblom v. Fallett, 145 Fed. 805, 76 G. C. A. 369; Lilien- 
thal V. Cartwright, 173 Fed. 580, 97 C. C. A. 530; Kilby v. Hinch- 
man-Renton Fire Proofing Co., 132 Fed. 957, 66 C. C. A. 67. And 
the language of the policy must be interpreted in the sensé in which 
the insurer knew, or had reason to know, that the insured understood 
it. Said Mr. Justice Harlan in Thompson v. Phœnix Ins. Co., 136 U. 
S. 287, 297, 10 Sup. Ct. 1019, 1023 (34 L. Ed. 408) : 

"If a policy is so drawn as to require interiiretation, aiul to bo faivly 
susceptible of two différent constructions, the one will be adopte»! that is iiuist 
favorable to the lusured. This rule, recognized lu ail the authorlties, is a 
just one, because tbose instruments are drawn by the conipany." 
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It was proper to show, therefore, that by the term "ordinary altér- 
ations" was meant the very altérations and changes which were then 
being made. The word "altérations" is an elastic one, and, if the 
parties so understood its use, it was proper to show their understand- 
ing by oral testimony. 

[2] But it is urged that the défendant was net represented in or 
bound by the conversations which took place between the plaintiff and 
the agents of other insurance companies, and that it is bound only 
by the express terms of its written contract. But the défendant is- 
sued a policy which contained a rider which altered the terms of its 
policy. It was charged with the duty of ascertaining for what pur- 
pose that typewritten slip was attached to the printed contract. The 
plaintiff had the right to assume that the défendant knew for what 
purpose the rider was attached, for the policy was delivered through 
an agent who knew. Section 6191, 2 Rem. & Bal. Code of Washing- 
ton, provides : 

"Any person throush whom any insurance company writing insurance upou 
any property in this state shall Ueliver a policy of Insurance, shall be deemed 
the agent of snch company as to ail transactions relating to sucli insurance 
had between such person and the insured naraed in the policy prier to and at 
the delivery thereof." 

We find no error. The judgment is affirmed. 



M. A. PITELPS LmiP.ER CO. v. McDONOT'GIT MFG. CO. 
(Circuit Court of Appeals, Ninth Circuit. February 3, 1913.) 

No. 2,167. 

1. Mechanics' Liens (§§ 271, 281*) — Forecloscke — Sawmill Machinekt— 

Eeai, Peoperty. 

Where, in an action to foreclose a mechanic's lien for sawmill niachin- 
ery, it was alleged that the machinery and niaterial were used by défend- 
ant in the érection of a sawmill on the real property described, and the 
lieu notice stated that the machinery was used "upon said premises in 
the érection of a sawmill" and claimed a lien on the building, laud, and 
premises, and the évidence showed that the material and machinery were 
designed and manufactured to fit a certain building, that it was placed 
therein to become a part of the mill, being bolted to bridge ties that were 
run eut from the sides of a mill, and that the boilers were .set therein 
on masonry, it was sufflciently alleged and proved that the machinery be- 
came a part of the realty. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 494- 
513, 565-572 ; Dec. Dig. §§ 271, 281.*] 

2. Mechanics' Liens (§ 212*) — Material and Machinery — Conditional 

Sale. 

Where material and machinery designed and eonstructed for a particu- 
lar sawmill were delivered and set up in such a manner that they became a 
part of the reai estate, though they could bave been renioved without ap- 
préciable injury thereto, the seller, by retainiiig title until the machinery 
was paid for, did not waive its right to a meclianic's lien. 

[Ed. Note. — For other cases, see Mechanics" Liens, Cent. Dig. §§ 393- 
397, 399; Dec. Dig. § 212.*] 

•For other cases see same topic & § nu.\iber in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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3. Mechanics' Liens (| 158*) — Foeeclosuke — Complaint — AmendMent — 

Lien Notice. 

Where a lien notice and a complaint for foi-eclosure of a mechanlc's 
lien for sawmlU machluery and materials sold to défendant allowed a 
crédit of $1,601.25 for certain materials witMn the contract, whlch de- 
fendant purcliased elsewhere, but défendant declined to accept such crédit 
and pleaded a set-ofC, in its answer to a complaint in a law action to 
recover on the notes glven for the maehinery, of a mueli larger sum than 
the crédit, and consented to an amendment of the complaint in the lien 
action, wlthdrawiug the crédit allowed, such cousent obiiated the neces- 
sity of an amendment of the lien notice. 

[Ed. Note. — For other cases, see Mechanlcs' Liens, Cent. Dig. §§ 275- 
278; Dec. Dig. § 158.*] 

4. Meciianics' Liens (§ 158*) — Lien Notice — Amendment. 

Rem. & Bal. ('ode AVasli. | 1134, provides that a mechanlc's lien claim 
may be amended, in case of action brought to foreclose the same, by order 
of the court, as pleadlngs niay be, in so far as the interest of third per- 
sons shall not be affeeted by the amendment; and section 1147 déclares 
that the lien ]aws, aud ail other proceediugs thereunder, shall be liberally 
construed witli a view to effecting their object. Ifcld, that amendments 
of a mechanlc's lien notice are in the nature of amendments of pleadings, 
and should be allowed as between the parties, unless the défendant would 
be prejudiced thereby. 

[Ed. Note. — For other cases, see Mechanlcs' Liens, Cent. Dig. §§ 275- 
278; Dec. Dig. § 1.j8.*] 

Appeal froni the District Court of the United (States for the North- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Action by the McDonough Manufacturing Company against the 
M. A. Phelps Lumber Company to enforce a lien for certain sawmill 
maehinery. Decree for plaintiiî, and défendant appeals. Afïîrmed. 

The appellant purchased from the appellee certain maehinery and ma- 
terials for a sawmill. The contract provided that upon the arrivai of each 
car load of maehinery the appellant should pay frelght thereon and one- 
half the invoiee priée of the car load ; the remainder to be eovered by promls- 
sory notes. In aecordanee with the contract, the appellant executed its 
promissory notes, aggregatlug $4,.")00.24, and it pald in frelght and cash SflO,- 
514.75. A portion of the material coutracted to be delivered was "necessary 
iron for conveyors," etc., but by agreement between the parties the appellant 
liurchased that material elsewhere, and charged the cost thereof to the ap- 
pellee. The appellee credited the account of the appellant with the sum of 
$1,001.25, whicli it deeraed the maximum value of said material so purchased 
by the appellant. This sum, added to the amount of the freight aud cash 
pald, raised the appellant's crédits to .^12,016. The appellee filed a notice 
of elaim of lien on .lanuary 30, 1911, statlng thereiu that the agreed priée 
of the material so sold and delivered to the appellant was $22,498.07 ; that 
S12,116 had been pald in mouey and crédits, and that for the sum of $4,500.24 
the appellant had executed its flve promissory notes ; and that there reinained 
due to the appellee on account of .i^uch sale and delivery, and in addition to 
said i^romissory notes, ,Ç5,8iS2.03. The présent suit was eommenced to fore- 
close the lien before the maturity of the notes. Wlien the notes matured, 
a separate action was eommenced thereon. As a défense to that action, the 
appellant set up as a couuterclalni the cost of the necessary iron for con- 
veyors, which it had purchased and charged to the appellee's account. After 
the trial of the présent suit, and at the time of enterlng the decree, the 
court below gave the appellee permission to amend its bill in such a way as 
to withdraw the crédit of $1,601.25 and to increase the deraand of its lieu 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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notice ajid of its bill of eomplalnt by that sum. In the final decree the ap- 
pellee was adjudged to hâve a lien on the sawmill building and machinery 
therein for the sum of $6,997.34, and $500 attorney's fées and the costs of 
the suit; and it was decreed that the property be sold for the satisfaction 
of said lien and costs. 

Danson, Williams & Danson, of Spokane, Wash., for appellant. 
McCarthy & Edge, of Spokane, Wash., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant contends that there was no allégation in the bill and 
no évidence to show that the^property furnished by the appellee ever 
became a part of the realty ; and that therefore the appellee was not 
entitled to a lien thereon. We think there was an allégation and évi- 
dence in that respect sufficient to justify the decree of the court be- 
low. It appears from the testimony^that the material and machinery 
were designed and manufactured to fit a certain building; that the 
machinery was ail placed in the building and became a part of the 
mill ; that bridge ties were run out from the sides of the mill after the 
machinery was .placed in it, to which the machinery was bolted; that 
there were three large stationary steam boilers ; that steam and water 
pipes connected them with other portions of the machinery; and that 
the boilers were set upon a masonry foundation with "Dutch oven 
work" of brick and fire clay underneath them, and that the entire 
plant was put into actual opération for the manufacture of lumber, 
lath, and planing mill products. In the bill it is alleged that the ma- 
chinery and material were used by the appellant in the érection of a 
sawmill upon the real property described therein, and the lien notice 
contained the statement that. the material was used "upon said prem- 
ises in the érection of a sawmill," and it claimed a lien upon the build- 
ing, land, and premises. There was nothing in the answer to raise an 
issue upon the question of the permanent nature of the plant as a fix- 
ture to the sawmill property. «The question now presented does not 
appear to hâve been raised in the court below. 

[2] It is contended that the appellee waived the right toclaim a 
mechanic's lien by inserting in the contract the condition that the ma- 
chinery and property supplied should remain its property until fully 
paid for. To sustain their contention, counsel cite authorities to the 
proposition that by agreement between the parties personal property 
may be made to retain its character as such, notwithstanding that it 
be attached to the realty, and that such an agreement may be implied 
from a conditional sale, and décisions are cited which détermine the 
respective rights . of the contracting parties and third persons as to 
property so conditionally sold and attached to real estate. Those au- 
thorities are ail aside from the question which is before us. The 
question hère is whetherj^the appellee's right to claim a mechanic's 
lien has been waived by the terms of the contract. The authorities are 
uniform in holding that such a condition in a contract is but addition- 
al security to the vendor, and does not in any way afïect his right to 
claim a mechanic's lien upon the machinery and the property to which 
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it niay hâve become attachée! as part thereof. Hooven, Owens & 
Rentschler Co. v. John Featherstone's Sons, 111 Fed. 81, 49 C. C. A. 
229; Sait Lake Hdw. Co. v. Chainman Min. & Elect. Co. (C. C.) 128 
Fed. 509; Case Manufg. Co. v. Smith (C. C.) 40 Fed. 339, 5 L,. R. A. 
231; C. & A. R. R. Co. v. Union RoUing Mill Co., 109 U. S. 702, 3 
Sup. Ct. 594, 27 L. Ed. 1081; Cooper v. Clegiiorn, 50 Wis. 113, 6 N. 
W. 491. When machinery is sold under a contract such as is in évi- 
dence in this case, and is placed in or upon real estate with the inten- 
tion of being permanently used as a part thereof, it becomes a part 
of the realty; and it is immaterial that it may be so insecurely at- 
tached to the realty that it may be removed vvithout appréciable in- 
jury thereto. Armstrong Cork Co. v. Refrigerating Co., 184 Fed. 199, 
107 C. C. A. 93 ; Hooven, Owens & Rentschler Co. v. John Feather- 
stone's Sons. 111 Fed. 81, 49 C. C. A. 229; Pressed Brick & Machin- 
ery Co. V. Brick & Quarry Co., 151 Mo. 501, 52 S. W. 401, 74 Am. 
St. Rep. 557. 

[3] It is contended that an excessive amount was allowed in the 
decree. In making ont the lien notice, the crédits allowed by the ap- 
pellee were $12,116.10, of which amount $1,601.25 represented the ap- 
pellee's estimated cost of certain items which, under the contract, it 
was to furnish, but which, by subséquent agreement of the parties, the 
appellant purchased elsewhere. The appellant having declined to ac- 
cept that crédit, and having pleaded as an offset, in its answer to the 
complaint in the law action brought to recover on the promissory 
notes, the cost of those items in a sum much larger than $1,601.25, il 
was proper, on the final decree in the présent case, to correct the ac- 
count between the parties, and to deduct the crédit so falsely made. 
On the trial, and while the testimony. was being taken, counsel for the 
appellant stated, in open court, that he had added to his claim in this 
case $1,601.35, and that he had also added a prayer in the complaint 
for that amount, making the total demand $7,483.98. When the final 
decree was entered, a formai order was made permitting the amend- 
ment of the complaint and the amendment of the lien notice to agrée 
witb this change in the account. So far as pleadings are concerned, 
there can be no question of the power or duty of a court to permit 
such an amendment to conform to facts. But the appellant contends 
that the court below had no power to permit such amendment of the 
lien notice. In an affidavit of appellant's counsel, which was filed in 
connection with his motion to strike out the order which the coaïrt 
made, the admission is made that the appellant did consent at the trial 
to the amendment of a paragraph of the bill "so as to admit a less 
amount of crédit than was conceded therein," and that the appellee 
had asked leave "to change the amount of crédit so as to be $1,601.25 
less." This is sufficient to show that there was express consent to the 
amendment of the complaint. A consent to such amendment of the 
complaint obviated the necessity of amending the lien notice. 

[4] But the statute of the state of Washington (Remington & Bal- 
linger's Codes, § 1134) provides: "Such claim of lien may be amend- 
ed in case of action brought to foreclose the same, by order of the 
court, as pleadings may be, in so far as the interests of third persons 
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shall not be affected by such amendment ;" and section 1147 déclares 
lliat the lien laws "and ail proceedings thereunder shall be liberally 
construed with a view to effecting their object." In Stetson & Post 
Lumber Co. v. Sloane, 61 Wash. 180, 112 Pac. 248, the court said: 
"TUe nile of ainendinent estaWIshed by tUs court is that amendments of 
this character are in the nature of amendments of pleadings, and the same 
libéral rule as to substance and time should be followed, where the interests 
of third parties are not injuriously affected. Such is the plain import of our 
statute." 

The appellant cannot complain that he was prejudiced bythe 
amendaient. He knew at the outset of the crédit which had been given 
him in the lien notice, and he repudiated it and availed himself of that 
amount and more as an offset to a demand of the appellee in another 
action. 

The decree is affirmed. 



M. A. PHELPS LTJMBER OO. v. McDOXOUGH MFG. CO. 

(Circuit Court of Appeals, Nlnth Circuit. February 3, 1013.) 

No. 2,168. 

1. Sales (§ ISl*) — Delay in Delivery— Evidence. 

Where, in an action on notes for the priée of certain machinery to be 
dellvered about April 1, 1911, défendant claimed damages for delay, and 
proved that two months ought to be a reasonable time for furnishing an 
extra boller, not withln the spécifications, also tendlng to .show efforts 
to induce plaintiff to deliver the machinery on time, plaintifC was entitled 
to show in rebuttal that the delay was caused by défendant deslring a 
third boiler, which necessitated a change in the worlt provided for. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 473-491; Dec. 
Dig. § 181.*] 

2. Sales (§ 181*) — Contract — Construction — Evidence. 

Where a contract provided for delivery of machinery "about March 
15," subject to strikes, accidents, or other delays beyond the control of 
the seller, and défendant denied liabllity for the balance of the prlce be- 
cause of an alleged delay, paroi évidence that it was caused by defend- 
ant's change in the spécifications and élection to purchase an addltional 
boiler was admissible as tendlng to show that there was no delay, within 
the meaning of the contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 473-491; Dec. 
Dig. § 181.*] 

3. Appeal and Errob (§ 1050*) — Eevibw — Evidence — Préjudice. 

Where a contract for the sale of machinery provided for delivery about 
March 15, 1911, and also declared that the unloadlng of machinery, when 
received, should constitute a waiver of any claim for damage from delay, 
and it was undisputed that when the machinery was delivered May 24, 
1911, it was unloaded and notes executed for the balance of the price on 
various dates between May 15th and July 20th, défendant was not preju- 
diced by the admission of évidence tendlng to show that the delay re- 
sulted from defendant's change of the spécifications and the ordering of 
an addltional boiler, and not by plaintiff's neglect. 

[Ed. Nota^— For other cases, see Appeal and Error, Cent. Dig. §^ 1068, 
1069, 4153-4157, 4166; Dec. Dig. § 1050.*] 

*For other casea see same topic & i nvmbeb lu Dec. & Am. Digs. 1907 to <late, & Rep'r Indexai. 
202 F.— 29 
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In Error to the District Court of the United States for the Northern 
Division of the Eastern District of Washington ; Frank H. Rudkin, 
Judge. 

Action by the McDonough Manufacturing Company against the M. 
A. Phelps Lumber Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

The parties wUl be designated plaintiff and défendant, as In the court 
below. 

The action in the présent case was brought by the plaintiff to recover ou 
certain promissory notes executed by the défendant in payment for saw- 
mill machlnery and supplies furnlshed under a contraet. The défendant an- 
swered, admitting the exécution of the notes, and setting up as a défense 
to the action the f allure of considération thereof, in that the plaintiff failed 
to perform Its contraet wlthin the tlme thereln agreed. The same matter 
was alleged as a counterclaim for damages by the défendant. The answer 
alleged that on September 15, 1910, a preliminary wrltten mémorandum of 
contraet was entered into between the parties, whlch contained, among other 
thlngs, the following: (1) "Subject to strikes, accidents, or other delays 
beyond its control," the plaintiff was to ship in good order, about April 1, 
1911, certain described machlnery, for which the défendant was to make 
settlement wlthin 10 days after the date of shlpment, and to give promis- 
sory notes for a certain proportion of the purchase price. (2) "That a ré- 
tention of the property forwarded after 80 days from date of shlpment shall 
constitute a trial and acceptance, be a concluslve admission of the truth 
of ail représentations made by or for the consigner, and void ail Its con- 
tracts of warranty, express or implled." (3) "The unloadlng of machlnery 
when received shall constitute a walver of any clalm for damage from de- 
lay." The answer further alleged that thereafter, and about November 4, 
1910, the détails and ternis of the contraet were agreed upon, one of which 
was that the contraet should be performed wlthin a reasonable time, at a date 
not later than March 15, 1911, "and that there should be Included In the ma- 
chlnery furnished, should défendant désire, and delivered at the same tlme, but 
at an extra charge, one or two extra bollers, wltli ail flttings and connections;" 
that sald agreement was entirely oral, except as shown by said preliminary 
agreement ; that thereafter, and on or about December 1, 1910, there was an 
oral agreement between the parties, by whlch the plaintiff was to furnlsh one 
extra boiler, together with connections, flttings, casings, etc., not later than 
March 15, 1911 ; that the machlnery was not delivered until May 24, 1911 ; 
and that the défendant suffered damage by reason of such delay In the sum 
of $15,000. ïhe reply denied that there was an oral contraet made on or 
about November 4, 1910, or that there was an oral contraet for supplying one 
or two extra bollers, with flttings and connections. 

From the bill of exceptions It appears that the contraet of Sejitember 15, 
1910, was not made complète by an agreement upon the speciflcations until 
November 12, 1910, and that the machinery thereln provlded for was to be 
delivered on or about March 15, 1911. The speciflcations called for two 
Muskegon bollers, with steel settlngs, etc. The défendant subsequently de- 
sired to add one more boUer, with flttings. The défendant offered In évi- 
dence letters, one of December 5, 1910, from the plaintiff, suggesting that 
If any changes were to be made in the boiler proposition they should be made 
as early as possible ; and there was further correspondence, until, on February 
25, 1911, the défendant wrote to the plaintiff, asking it to give the boiler 
matter Immédiate attention. On April 6, 1911, the plaintiff wrote the de- 
fendant: "We are in receipt of advice from the Muskegon Boiler Works 
that the bollers are going forward." Four days later it wrote: "We are 
right after the boiler people to rush ont the balance with the least possible 
delay." On the trial of the case the plaintiff was allowed to Introduce évi- 
dence to explain Its delay in failing to perform the contraet "on or about 
March 15." The court instructed the Jury that such esplanation mlght prop- 
erly be considered by them. The évidence which was admltted conslsts of 
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the following testimony of the président of the plaiutifC : "A. Well, at tlie 
tlme tliis order was drawn up, It speclfled two bollers. After it was drawn 
up, Mr. Phelps asked us — said he tliat he would use — decided afterwards that 
he would UKe three boilers instead of two, and asked us to get a proposition 
froiii the Muskegon Boiler Works on tliree boilers instead of two, Increasiug 
it one-half. We imniediately started to get tins, and we got the boiler prop- 
osition after about 30 days froni the iluskegou Boiler Works, and sent it to 
Mr. Phelps. He accepted it some time later, as showu in the correspondeuce. 
I don't reniember how much later. And the cuntract says also that the draw- 
ings were to lie made subjeet to Mr. . Phelps' approval. ïhey changed the 
boiler room entirely. It increased the size of it. and iucreased the bridgiug ; 
it increased the steel casing, which was a spécial steel casing niade around 
tliis boiler, and added aeother boiler to the equipnient ; and as soon as we 
got this boiler proposition we asked Mr. l'belps to check it over." 

Danson, Williams & Danson, of Spokane, Wash., for plaintiiï in êi'- 
ror. 

McCarthy & Edge, of Spokane, Wash., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GIIvBERT, Circuit Judge (after stating the facts as above). 
[1] The single question is presented whether the court below erred 
in admitting the testimony which is mentioned in the foregoing 
statement of facts, and in instructing the jury that they might 
properly consider the same as tending to show that the défendant 
acquiesced in the delay in fulfilling the contract. The défendant 
contends that the testimony was incompétent, for the reason that 
the plaintifif had denied the allégation in the answer, which averred 
that it had failed to perform its contract ; that such a déniai was 
équivalent to an allégation on its part that it had performed the 
contract ; and that it had not pleaded any excuse or waiver of per- 
formance. The trial court ruled that the testimony was admissi- 
ble in rebuttal of testimony offered by the défendant, regardless of 
the pleadings. The original contract called for two boilers, made 
with steel fittings, etc. The défendant had put in évidence a letter 
written by it on February 25, 1911, discussing the proposed change 
in the contract so as to call for the delivery of three boilers instead 
of two, and other altérations in the machinery to be supplied, and 
oftered testimony as to what would be a reasonable time for fur- 
nishing the extra boiler, together with the bridging that goes with 
the boiler, so as to change the installation from two to three boil- 
ers, including the construction of the extra boiler, and the delivery 
thereof. The said testimony was to the eflfect that two months 
ought to be a reasonable time. In view of that testimony, it was 
not improper to show in rebuttal that the delay was caused by the 
défendant ; that as soon as the plaintifif knew that the défendant 
wished to hâve three boilers instead of two it obtained terms from 
the manufacturers, the Muskegon Boiler W^orks; that it required 
30 days for the boiler works to answer the proposition, which an- 
swer was then submitted to the défendant ; and that the défendant, 
in changing the boiler room, increased its size, increased the bridg- 
ing, and increased the steel casing. This évidence tended to show 
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that the delay was occasioned by the act of the défendant, and was 
not the fault of the plaintifï. 

[2] The testimony was admissible, also, as tending to show that 
there was no delay, within the meaning of the contract, in which 
it was recited that delivery was to be made "about March 15," sub- 
ject to strikes, accidents, or other delays beyond the control of the 
plaintifï. 

[3] But, irrespective of the question whether or not the évidence 
was admissible under the pleadings, it is very clear that if there 
was error in its admission it was harmless. The contract contained 
the following: 

"The unloading of maehinery when reeeived shall constltute a waiver of 
any daim for damage from delay." 

It is not disputed that when the maehinery was unloaded it was 
accepted and installed by the défendant. Again, the promissory 
notes which are sued upon were signed by the défendant on May 
ISth, May 17th, May 24th, July 20th, ail in 1911, from two to three 
months after the date at which the maehinery was to be delivered. 
Had the plaintifï deemed that the case was one which required an 
amendment of its pleadings to conform to the proofs, there can be 
no doubt that the court below would, upon application therefor, 
hâve granted leave to amend. The défendant was not prejudiced 
by the ruling of the court. It was not taken by surprise. It was 
aware of ail the facts and negotiations which intervened to cause 
the delay. It had a fair trial upon the merits of the controversy, 
and an appellate court would not be justified in reversing the judg- 
ment on the error assigned. 

The judgment is affirmed. 



Oïl S ELEVATOR CO. v. LUGK. 
(Circuit Court oi: Appeals, Niiitli Circuit. Febi'uary 3, 1913.) 

No. 2,157. 
1. Mastïïe and Servant (§ 28S*) — Injuries to Skbvant — Defective Appli- 

ANCES — ASSUMKD RiSK. 

Plaintifï', wliile spreading gravel at the bottom of an elevator well in 
the installation of an elevator, was injured by the fall of the dirt buoket 
due to the détective cliaracter of the hook by which it was attached to 
the cable. Plalntiff's duties were conilned to work at the bottom of the 
well, including the renioval of the bneket from the hook and replacing 
it as each load was reeeived. There was notliiug in the character of liis 
work to direct hls attention to the fastening or structure of the hook, 
and he did not in fact know that it was defective. Held, that plaiutifiC 
did not assume the risk of the defect as a matter of law. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
1068-1088; Dec. Dig. § 288.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. E. Co. v. Henuessey, 38 C. C. A. 314.] 

•For other cases see same topic & i numbek in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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2. îlAS'nsB AND Seiîvamt (§ 2;;r»*) — Tools— DuTY to Isspect. 

A servant is iiot reqnired to exercise care in inspecting tools before he 
starts to use tliem, being entitled to assume that the inaster bas exer- 
cised reasoiiable diligence (o provide suitable tools unless the servant 
Ivnows that the duty has not been performed or the faet is obvious. 

[Ed. Note. —For other cases, see Master and Servant, Cent. Dig. §§ 710- 
722 ; Dec. Dig. § 235.*] 

3. Mastee and Servant (§ 270*) — Similab Accident — Defective Appliance. 

Plalntiff, while assisting In the construction of a plunger elevator well, 
was injured b.v the lall of a dirt bncUet due to the defective charaeter ot 
the hook by vi'hieh it was attached to the cable. Défendant had installed 
in the preccding 15 nionths but two plunger elevators before installing 
the one In question, and tiie sanie hook had been used for ail. Beld, that 
évidence, that in construoting a well for one of such elevators 15 months 
before the accident to plalntiff a similar accident happened to another 
employé due to the defeetiveuess of (he same hook, was admissible to 
show that the appliance was defective. 

IKd. Xote.— For other cases, see Master and Servant, Cent. Dig. §§ 
OlB-927, 0;!2 ; Dec. Dig. § 270.*] 

4. Evidence (S 145*) — JIateriauty — Uemoteness. 

Such évidence was not ob.1ectionable for renioteness. 
[Kd. Note. — For other cases, see Evidence, Cent. Dig. § 434 ; Dec. Dig § 
145.*] 

5. Trial (§ 2S2*) — Exceptions — Effect. 

An exception to the refusai "to give défendant'» requested Instructions 
in the form asked" was insuffleient to call the court's attention to any 
particular crror involved iu the refusai to glve the instructions and 
was not a\:iilable if any of the instructions rajuested were erroneous or 
superlluous because covered by the charge glven. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ Cdô, C9G; Dec. 
Dig. § 282.*] 

6. Tkial (§ 252*) — iNSTiiucTioNS — Eequests to Charge — Applicability to 

Evidence. 

Where, in an action for injuries to a servant, It was assunied through- 
out the trial and in the insti'uetions that the proxlmate cause of plain- 
tiff's injury was defemlant's act in supplying a defective hook, and there 
was no attenipt to show tliat it was anything else, a request to charge, 
that in ordcr to recover the jury unist tind that defendant's négligence 
as charged in the coniplaint was the proxiinate cause of the accident, 
etc., was superlluous. 

[Ed. Note.— For otlier cases, see Tiial, Cent. Dig. §§ 505, 506-612; 
Dec. Dig. § 252.*] 

In Error to the District Court of the United States for the District 
of Oregon ; R. S. Ijean, Judge. 

Action by Christian I^ucli against the Otis Elevator Company. 
Judgment for j^laintifi:, and défendant brings error. Affîrmed 

The défendant in error brought an action against the plaintiff in error to 
recover damages for Personal injuries. For convenience the parties will be 
desiguated herein as they w' ère in the court below. The plaintiff was employed 
by the défendant to asslst in installing a plunger elevator in a building. 
In doing this, it was necessary to dig a well some 86 feet in depth, and to 
construct a tubular casing therein. After the casing was placed in the well, 
it was necessary to flU the well around the casing with earth and grave), 
whieh was let down into the well by means of an iron bucket attached to 
a cable. The négligence alleged was that the défendant carelessly and negli- 
gently used, for the purpose of attaching the bucket to the cable, an unsuit- 

♦For other cases see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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able and unsafe iron hook, wliich permitted tlie bucket when strlking the 
caslng to become detachecl from the liook, and the coniplaint alleged that, 
as the resuit of sueh negllgeuce, the bucket sUpped off the hook and fell upon 
the plaintiff, while he was working in the well. The answer denled negli- 
sence, and alleged as a défense that the plaintiff was foreman in charge of 
tlie work, and In charge of the tools and appllances nsed therein, and that 
It was his duty to inspeet the same and to see that tliey were safe and sult- 
able for the worlt, that the plaintiff selected the hook which was in use. and 
that he was guilty of contributory négligence in so doing. The second dé- 
fense was that tlie act of négligence was that of a fellow servant in carelessly 
and negUgeutly fastenlng the hook on the bucket. The third défense was 
assunii)tion of risk. The reply deuied the athruiative défenses. The jury 
returned a verdict for the plaintiff for $7,000. 

Griffith, Leiter & Allen, of Portland, Or., for plaintiff in error. 
C. W. Fulton, of Portland, Or., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
Error is assigned to the refusai of the court belo\¥ to instruct the jury 
to return a verdict for the défendant. The contention that this was 
error is based on the évidence, which it is claimed showed that the 
plaintiff assumed the risk, and that he was bound to take notice of the 
obviously dangerous and defective character of the hook. The plain- 
tiff in his testimony denied that he was the foreman of the défendant, 
or had charge of its appliances, and testimony of others was adduced 
to corroborate him. There was évidence that his duties were confined 
to work at the bottom of the well, and that he did no work outside 
of the well, that he simply took care of the dirt when it was lowered 
into the well, and saw that it was securely stowed and filled in and 
around the casing. In so doing he had occasion to remove the bucket 
from the hook and replace it as each load was received. It does not 
appear that there was anything in the character of his work neces- 
.sarily to direct his attention in any spécial way to the f ashion or struc- 
ture of the hook. 

[2] The law does not require a servant to exercise care in inspect- 
ing tools before he goes to work with them. He bas the right to 
assume that his master has exercised reasonable care and diligence to 
provide suitable appliances, tniless he knows, or the fact is obvions, 
that the duty has not been performed. The trial court would not bave 
been justifîed in holding as a conclusion of law that it was obvions to 
the plaintiff' that the duty had not been performed with référence to 
this hook. The plaintiff had testified that he thought the hook per- 
fectly safe ; that it never crossed his uiind that the hook might slip 
off. He testified: 

■'Mr. Shepard had that hook made, and that was the hook that was going 
to be used there, and I thought he Iniew everything about it — that the hook 
was safe." 

Another employé testified that he had worked with the hook for a 
time with full confidence that it was safe to use it, but that he had 
finally become apprehensive. But he did not impart his doubts to the 
plaintiff. In view of ail the évidence, it should not be held that the 
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plaintiff assumed the risk, and the court below committed no error in 
refusing to instruct the jury to return a verdict for the défendant. 

[3, 4] It is contended that the court erred in admitting testimony 
of a prier similar accident. One Taylor testified that in October or 
November, 1908, 15 months before the accident to the plaintiff, he 
was in the employment of the défendant, engaged in installing a plung- 
er elevator in a building, and was digging the shaft ; that the same 
hoolc was used on that work as on the plaintiff 's work ; and that on 
one occasion, while the bucket was descending, it came off the hook 
and fell upon him. It is contended that the testimony was incompé- 
tent, that the évidence did not disclose that the conditions were the 
same, and that the circumstance was too remote. But it does suffi- 
ciently appear from the évidence that the conditions were substan- 
tially the same. The défendant had installed in ail but two plunger 
elevators before installing that in which the accident occurred, and the 
testimony was that the hook used by the plaintiff was the same hook 
that was used when Taylor was injured. It is true, there was some 
conflict in the testimony as to whether or not the hook was in the 
same condition on both occasions. One Hyde, an employé of défend- 
ant, testified that he had had the hook made, and that it was a safe 
hook when he turned it over to the défendant, that he next saw it 
when he was working on the job on which the plaintiff was injured, 
and that then it had spread, that the defendant's superintendent told 
him it had been sent to the shop to make it spread, because it was too 
hard. to unhook, but the superintendent denied this, and testified that 
no change had been made, and that the hook was the same as when 
Hyde turned it over to the défendant. But it is said that the évidence 
of the accident to Taylor is too remote in time. In certain classes of 
cases, no doubt évidence of an in jury occurring 15 months prior to 
the accident in question is open to objection as too remote; but there 
is no reason why it should be held too remote in a case such as this. 
There was évidence that the hook was the same, and in the same con- 
dition. It was an iron "pigtail" hook, with a single turn. In its na- 
ture it was not a device that was subject to change. The testimony 
was admitted only as tending to show that, at the time of the injury 
to the plaintiff, a defect existed in the hook. As to such an appliance, 
a similar accident occurring 15 months before was just as instructive 
as to its defective condition as one which occurred 15 days before. 
While not admissible to show négligence itself, by the decided weight 
of authority, évidence of other accidents or injuries occurring from 
the same cause is admissible to show that a defect in the appliance ex- 
isted. 29 Cyc. 611; District of Columbia v. Armes, 107 U. S. 519, 
2 Sup. Ct. 840, 27 L. Ed. 618; Chicago & N. W. Ry. Co. v. Netolicky, 
67 Fed. 665, 14 C. C. A. 615; City of Winona v. Botzet, 169 Fed. 
321, 94 C. C. A. 563. 23 L. R. A. (N. S.) 204; McCarragher v. Rog- 
ers, 120 N. Y. 526, 24 N. E. 812 ; Shea v. Glendale Elastic Fabrics 
Co., 162 Mass. 463, 38 N. E. 1123; Findlay Brewing Co. v. Bauer, 
50 Ohio St. 560, 35 N. E. 55 ; Chicago Great Western Ry. Co. v. Mc- 
Donough, 161 Fed. 657, 88 C. C. A. 517. 
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[5] Error is assignée! to the refusai of the court to grant certain 
instructions requested by the défendant. Thèse instructions are four 
in number, and relate to différent phases of the case. The exception 
taken was to the refusai "to give the defendant's requested instruc- 
tions in the form asked." This was net sufficient to direct the atten- 
tion of the court to any particular error involved in the refusai to 
give the instructions. The court gave gênerai instructions, presuma- 
bly on ail the features of the case. If there was any omission to in- 
struct as to any question of law or fact involved, it was the duty of 
the défendant to point it out, that the court might hâve the oppor- 
tunity to remedy the defect. This is the object and purpose of ex- 
ceptions to instructions. An exception taken in gross to the refusai 
to grant several instructions will not be noticed on appeal if any of 
the instructions was erroneous or superfluous because covered by the 
charge which was given. Baggs v. Martin, 108 Fed. 33, 47 C. C. A 
175; St. Louis Brewing Ass'n. v. Hayes, 107 Fed. 395, 46 C. C. A, 
371; Kaufman v. United States, 113 Fed. 919, 51 C. C. A. 549 
Hodge v. Chicago & A. Ry. Co., 121 Fed. 48, 57 C. C. A. 388; H. D 
Williams Cooperage Co. v. Scofield, 125 Fed. 916, 60 C. C. A. 564 
Southern Pacific Co. v. Hetzer, 135 Fed. 272, 68 C. C. A. 26, 1 L. R. 
A. (N. S.) 288. 

[6] One of the four instructions so requested by the défendant was 
this: 

"If yoii flud that défendant was négligent as cbarged in the complaint, 
liefore plahitifC can recover lu this action, yoii miist fnrther flnd that de- 
fendant's négligence was the proxiniate cause of the accident, that cause 
which eonduced directly to the accident, without which the accident would 
not hâve occurred." 

There was no occasion whatever to instruct the jury on the proxi- 
niate cause of the accident. The évidence showed, and it was assumed 
throughout the trial, and in the instructions of the court, that the 
proximate cause was the act of the défendant in supplying a defective 
hook. There was no attempt to show that it was anything else. It 
was not a case in which there was a combination of several causes. 
The court charged the jury: 

"The law is that an employer Is requlred to exercise reasouahle care and 
diligence to provide his employé or employés with reasonably suitable tools 
and appliances to work with, and it was therefore the duty of the défendant 
in this case to exercise reasonable care and caution to provide suitable ap- 
pliances with which to handle this bueket, and if it did not do so, and by 
reason of that fact the bueket fell and Injured the plalntifC without any 
fault on his part, it would be liable to hini for such Injury." 

No exception was taken to this portion of the charge, nor to other 
portions in which the court properly instructed the jury as to ail the 
features of the case. The court instructed them that it was for them 
to détermine whether the hook was reasonably suitable for the pur- 
pose for which it was used, that négligence was not to be imputed 
from the fact of the accident, but that the burden of proof was on 
thè plaintifif to show by a prépondérance of the testimony that the 
hook vi^as not suitable, and the court, with proper instructions, left to 
the jury the décision of the question whether the accident occurred 
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through the négligence of a fellow servant, whether the plaintiff was 
guilty of contributory négligence, and whether he assumed the risk. 
Such being the case, the iîrst requested instruction would hâve been 
suiîerfluous and inappropriate, and the défendant cannot complain 
therefore that there was error in denying any of the instructions so 
rec|uested. 

We find no error. 

The judgment is affirmed. 



ST:M>rKRS V. UNITî^D STATES. 

(Circuit Court of Appeals, Nintli Circuit. February S, 1913.) 

Ko. 2,177. 

Indictmknt and Information (§ 127*) — Offenses — Joinder — Statutes — Ap- 
plication To Alaska. 

Carter's Ann. Code Cr. Proe. Alaslca, § 43 (Act March 3, 1899, c. 429, 
30 Stat. 1290), providing that an Indictmeiit must charge but one crime 
and in one form only, was applicable onl.v to the crimes and offenses 
speciflcally deflned in the act providing the criminal laws for the Dis- 
trict of Alaska, and did not prevent the application of United States 
Kev. St. § 1024 (U. S. Comp. St. 1901, p. 720), providing that when there 
are several cliarges against any iierson for the saine act or transaction, 
or for two or more connected acts or transactions, or of tlie same class 
of crimes or offenses which may be joined, tlie whole may be joined in 
one indictineiit in separate eounts. to an iiidictment for violation of the 
National lîank Act (Rev. St. S .5209 [U. S. Comp. St. 1901, p. 34971), 
applicable to the whole L'uited States. 

[Ed. Note. — For other cases, see Indictnient and Information, Cent. 
Uig. §§ 401, 402 ; Dec. Dig. § 127.*] 

In Error to the District Court of the United States for Division No. 
1 of the District of Alaska; Thomas R. Lyons, Judge. 

C. M. Summers was convicted of violating the national bank act, 
and he brings error. Affirmed. 

L. P. Shackleford and Shackleford & Bayless, for plaintifï in error. 
John Rustgard, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The plaintifï in error was indicted un- 
der section 5209 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3497), relating to national banks, and was charged with 56 separate 
crimes thereunder. He demurred to the indictment on the ground 
that it violated section 43 of Carter's Alaska Code, p. 52 (Act March 
3, 1899, c. 429, 30 Stat. 1290), which provides "that the indictment 
must charge but one crime and in one form only." The demurrer was 
overruled. The plaintiff in error elected to stand upon the demurrer, 
and refused to plead further. He was thereupon adjudged guilty of 
each one of the fifty-six crimes, and was sentenced accordingly. 

*For other cases see same topic & S ndmbbb Id Dec. & Am. Digs. 1907 to date, & Rep'r ludexea 
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The question presented on the writ of error is whether the procé- 
dure in the court below was controlled by section 1024 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 720), or by section 43 of the Alaska 
Code of Criminal Procédure. Section 1024 provides as follows : 

"When there are several charges against aiiy per.son for the sauie act or 
transaction, or for two or more nets or transactions connected together, or 
for two or more acts or transactions of the sanie class of crimes or offenses 
which may be properly joined. instead of havius; several indictments, the 
wliole may be joined in one indictment in seiiarate counts. and if two or more 
indictments are fonnd in siich cases, the court nmy order them to i)e cou- 
sol idated." 

This section was carried into the Revised Statutes from Act Cong. 
Feb. 26, 1853, c. 80, 10 Stat. 161, entitled "An act to regulate the fées 
and costs to be allowed clerks, marshals, and attorneys of the Circuit 
and District Courts of the United States, and for other purposes." 
The act contains numerous provisions for carrying out the purposes 
thereof, including the régulation of the fées of oiificers, witnesses, and 
jurors, and contains the proviso that : 

"In the state of Calitornia and the territory of Oregon, olHeerg, jurors and 
M'itnesses sliall be allowed for the term of two years, double the fées and 
compensation allowed by this act," etc. 

It is contended that section 1024 never applied to territorial courts, 
but only to the United States Circuit and District Courts, for the rea- 
son that the title of the act of February 26, 1853, limits its scope to 
the Circuit and District Courts of the United States, and the enact- 
ing clause limits its application to officers, etc., "in the several states," 
and cases are cited which hold that the territorial court of Alaska is 
not a District Court of the United States. M'AUister v. United States, 
141 U. S. 174, 11 Sup. et. 949, 35 L. Ed. 693; Steamer Coquitlam v. 
United States, 163 U. S. 346, 16 Sup. Ct. 1117, 41 L. Ed. 184. It may 
be conceded that, if the question of the applicabihty of the statute dé- 
pends upon the question whether or not the District Courts of Alaska 
are District Courts of the United States, the section does not apply to 
procédure in the former. But the question is a broader one, and dé- 
pends upon other considérations, and, first, we are to regard the inten- 
tion of Congress as expressed in other législation. By Act May 17, 
1884, c. 53, 23 Stat. 24, entitled "An act providing a civil governnient 
for Alaska," it was provided : 

■'Tliat the général laws of tlie state of Oregon now in force are hereby de- 
clared to be the law in said district, so far as the sanie may be apjilicable 
and not in confiict with the provisions of this act or the laws of the l'nited 
States." 

By that act, Alaska became an organized territory, and was brought 
within the provisions of section 1891 of the Revised Statutes which 
déclares : 

"The Constitution and ail laws of tlie United States which are not loeally in- 
applicable, sliall bave the sanie force and elïect within ail the organized ter- 
ritories and in every territory hereafter organiKed, as elsewhere within the 
tTuited States." 

In Kie v. United States (C. C.) 27 Fed. 351, Judge Deady held diat 
the District Court of Alaska had }urisdiction under sections 5339 and 
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5341, Revised Statutes (U. S. Comp. St. 1901, pp. 3627, 3628), to try 
and punish any inhabitants of the district for the crimes of murder 
or manslaughter, and that the law of Oregon defining those crimes 
and describing the punishment therefor was not in force in Alaska, 
that jurors must be selected in the manner provided by Act Cong. 
June 30, 1879, c. 52, 21 Stat. 43, and hâve the qualifications prescribed 
by the laws of Oregon. Said the court: 

"No law of Oregon Is to hâve effect in Alaska if it is in conflict with a law 
of the United States. There is such a conflict within the meaning of the 
statuts, not only when thèse laws contain rllfCereut provisions on the same 
subjeet, but when they contain similar or identical ones. In the latter case, 
it is the law of Congress that applies, and not that of the state." 

In Act March 3, 1899, c. 429, 30 Stat. 1253, entitled "An act to de- 
fine and punish crimes in the District of Alaska, and to provide a 
code of criminal procédure for said district," the enacting clause was : 

"That the pénal and criminal laws of the United States of America and the 
procédure thereunder relating to the District of Alaska shall be as follows." 

And section 2, c. 1, tit. 1, provides: 

"That the crimes and offenses deflned in this act committed within the Dis- 
trict of Alaska shall be punished as herein provided." 

Then follows a code of criminal procédure in which is found, un- 
der title 2, the section 43 above quoted "that the indictment must 
charge but one crime and in one form only." From thèse provisions 
standing alone, it seems clear that it was the intention of Congress to 
make section 43 applicable only to the crimes and offenses specifically 
defined-in the act. The offense with which the plaintiff in error was 
charged is not one of those crimes or offenses, but is an offense against 
the laws of the United States, which was defined in section 5209 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 5209). In brief, the 
enacting clause provides for the procédure which shall be adopted in 
enforcing the pénal and criminal laws which are contained in the 
Criminal Code of Alaska, and no others, and section 43 is a provision 
regulating procédure. 

But it is said that a contrary intention is shown in the provisions 
of section 10 of chapter 4, tit. 2, and section 13 of chapter 5, tit. 2. 
Section 10 provi des : 

"That grand juries to inqulre into crimes designated in title 1 of this act, 
oomniltted or triable within said district shall be selected and summoned, 
and their proceedings shall be conducted in the manner prescribed by the laws 
of the United States with respect to grand juries of the United States Dis- 
trict and Circuit Courts, the true intent and meaning of this section being 
thât but one grand .1ury shall be summoned in each division of the court 
to inqulre into ail offenses committed or triable within said district, as weJl 
those that are designated in title 1 of this act, as those that are defined in 
other laws of the United States." 

- Section 13 provides : 

"That the grand Jury have Power, and it Is their duty to inquire into ail 
crlnieg Qommltted or triable within the .lurisdietlon of the court, and présent 
.them, to the court, either by présentaient or indictment, as provided in this 
act.'*' 
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Whatever may be said of the meaning of section 10, and it is ob- 
scurely phrased in one particular, it cannot be construed as indicat- 
ing the intention of Congress that the procédure before grand ju- 
ries shall be governed in ail respects by the provisions of the Alas- 
ka Criminal Code. As we construe it, section 10 is in harmony 
vvith section 2, c. 1, tit. 1, and affirmative of the meaning which we 
hâve given that section. It contemplâtes that the grand jury shall 
inquire into (a) ail offenses designated in title 1, and (b) those 
offenses that are defined in other laws of the United States, there- 
by recognizing the dual jurisdiction of the territorial court, and it 
provides that the grand jury shall be selected and summoned, and 
that their proceedings shall be conducted in the manner prescribed 
by the laws of the United States with respect to grand juries of 
the District and Circuit Courts. The dispute is over the meaning 
of the clause, "and their proceedings shall be conducted in the man- 
ner prescribed by the laws of the United States with respect to 
grand juries of the United States District and Circuit Courts." 
What is the manner prescribed by the laws of the United States? 
Clearly as to offenses against the United States, it is the proceed- 
ing defined in the statutes of the United States, and as to ail of- 
fenses coming within the provisions of the Criminal Code of Alas- 
ka, which is also a "law of the United States," it is the manner pre- 
scribed therein, for it was evidently not the intention of the sec- 
tion to make laws of the United States with respect to procédure 
before grand juries of the Circuit and District Courts applicable 
to those offenses. To hold so would be to contradict the very pur- 
pose of the act. There is no difficulty in the way of construing 
section 13 in harmony with section 2 of chapter 1, tit. 1, and sec- 
tion 10 of chapter 4, tit. 2. The clause "and présent them to the 
court, either by presentment or indictment as provided in this act," 
refers to ail offenses committed or triable within the jurisdiction 
of the court, both offenses against the Criminal Code of Alaska, 
and offenses against other laws of the United States, and the words, 
"as provided in this act," do not limit the procédure to that which 
is defined in the Criminal Code, but extend it to that which is pro- 
vided for the trial of other offenses against the laws of the United 
States, as indicated in said section 10, which is also a part of "this 
act." 

But, aside from the intention of Congress as expressed in the acts 
specifically relating to Alaska which we hâve just considered, there 
is no substantial reason why that clause in the act of February 26, 
1853, which became section 1024 of the Revised Statutes, does not 
now apply to ail territorial courts as well as to the Circuit and Dis- 
trict Courts of the United States in ail cases of offenses against the 
laws of the United States. It is a gênerai provision, and there is 
to be found in the act itself and in the subséquent amendment 
thereof ground for holding that it was the intention to apply it to 
ail courts of the United States, whether in states or territories. 
The principal object of the act of February 26, 1853, was to reduce 
the fées and costs of clerks, marshals, and attorneys, etc., in the 
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Circuit and District Courts of the United States, as appears in its 
title, to which was added "and for other purposes." The enacting 
clause déclares: 

"That iii lieu o( the compensation now allowed by law to attorneys, 
* « * derks of the District and Circuit Courts, marslials, witnesses, jur- 
ors, comniissioners and printers in tlie several states, the follovving and no 
other compensation sliall be taxed and allowed." 

In the General Appropriation Act March 3, 1855, c. 175, § 12, 10 
Stat. 671, it was provided that the provisions of the act of Febru- 
ary 26, 1853, "are hereby extended to the territories of Minnesota, 
New Mexico, and Utah, as fully in ail particulars as they would be 
had the word 'territories' been inserted in the sixth line after the 
Word 'states,' and the same had read 'in the several states and in 
the territories of the United States.' " It is true that there were 
at that time other territories of the United States than those which 
were specifically named. But in the Revised Statutes, in section 
823 (U. S. Comp. St. 1901, p. 632), it was provided that the fées as 
established by the act of February 26, 1853, shall be taxed and al- 
lowed "in the several states and territories," and although section 
1024, the purpose of which was also to reduce the fées of officers, 
was detached from its connection with the régulation of fées which 
it had in the act of March 3, 1855, it should be held that it was 
intended to be a gênerai provision of criminal procédure applicable 
to ail prosecutions of offenses against the United States committed 
in the states and territories. In dealing with such offenses the ter- 
ritorial courts, although not included within the désignation Cir- 
cuit and District Courts of the United States, are nevertheless 
courts of the United States. United States v. Haskins, 3 Sawy. 
262, Fed. Cas. No. 15,322; Price v. McCarty, 89 Fed. 84, 32 C. C. 
A. 162; Embry v. Palmer, 107 U. S. 3, 9, 2 Sup. Ct. 25, 27 L. Ed. 
346. 

Counsel for the plaintiff in error cite a line of décisions, such as 
Clinton V. Englebrecht, 13 Wall. 434, 20 L. Ed. 659 ; Hornbuckle 
v. Toombs, 18 Wall. 648, 21 L. Ed. 966; Good v. Martin, 95 U. S. 
90, 24 L. Ed. 341 ; Reynolds v. United States, 98 U. S. 145, 25 L. 
Ed. 244; Miles v. United States, 103 U. S. 304, 26 L. Ed. 481 ; Unit- 
ed States V. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631 ; 
Fitzpatrick v. United States, 178 U. S. 304, 20 Sup. Ct. 944, 44 L. 
Ed. 1078 — as authority for the proposition that both under the act 
of May 17, 1884, providing for a civil government for Alaska, and 
under the act of March 3, 1899, the law of Oregon was adopted as 
the rule of procédure in ail cases in the District of Alaska. It is 
true that thèse décisions hold that the territorial courts are not 
courts of the United States, but are législative courts of the terri- 
tories, and that in the manner of summoning and impaneling ju- 
rors, the practice, pleadings, forms, and modes of procédure, quali- 
fications of witnesses, and forms of indictment prescribed by stat- 
ute for the Circuit and District Courts of the United States hr.ve 
no application to them, but that they are required to follow the ter- 
ritorial law in ail those respects, unless it be otherwise provided 
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by a statute of tlie United States. But in Page v. Burnstine, 102 U. 
S. 664, 26 L. Ed. 268, it was held that section 858 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 659), which déclares that "in 
actions by or against executors, administrators, or gnardians, in 
which judgment may be rendered for or against them, neither party 
shall be allowed to testify against the other as to any transaction 
with, or statement by the testator, intestate, or ward, unless called 
to testify thereto by the opposite party, or required to testify there- 
to by the court," applies to the courts of the District of Colunibia 
as fully as to tlie Circuit and District Courts of the United States. 
The court said : 

'■Thèse views do not at ail conflict wlth tlie previous décisions of tliis court 
holding that certain provisions of the General Statutes of the United States 
i-elating to the practice and proceedings in the 'courts of the United States' 
are locally inapplicable to territorial courts. Those décisions, it vvill be seen, 
proceeded upon the ground malnly that the Législatures of tlie territories 
referred to, in the exercise of power expressly conferred by Congress, had 
enacted laws covering the same subjects as those to which the General Stat- 
utes of the United States referred. It was therefore ruled that the territo- 
rial enactments, regulating the practice and proceedings of territorial courts, 
were not displaced or superseded by gênerai statutes upon the same Subjeet 
passed by Congress in référence to 'courts of the United States.' Clinton 
V. Englebreeht, V.i Wall. 434 [20 L. Ed. 6591 ; Hornbuckle v. Toombs, 18 Wall. 
(Î48 [21 L. Ed. 96G] ; Good v. Martin, 95 U. S. 90 [24 L. Ed. .•Î41]. No such 
state of case exists hère. The reasons assigned for the conclusion reached in 
those cases liave no application to the question before us." 

The décision in Fitzpatrick v. United States, 178 U. S. 304; 20 
Sup. Ct. 944, 44 L. Ed. 1078, is not authority for a contrary view, 
notwithstanding that the crime charged was a murder in a "place 
or district of country under the exclusive jurisdiction of the United 
State.s," as defined in Rev. St. § 5339 (U._ S. Comp. St. 1901, p. 
3627), and that the court held that the sufficiency of the indictment 
was to be determined by the law of Oregon as extended to Alaska 
undêr, the act of May 17, 1884, and not by the common law. There 
was no question there of the application of a statute of the United 
States regulating procédure as against the procédure so adopted 
for Alaska. The purport of the décision was that the Law of Ore- 
gon was not inapplicable, and was not in conflict with the provi- 
sions of the act of May 17, 1884, or the laws of the United States, 

The judgment is affirmed. 



SOUTHERN EXPRESS CO. v. LONG et al. 

(Circuit Court of Appeals, Fiîth Circuit. February •:!, 1913.) 

No. 2,457. 

1. Appeal and Errob (§ 954*) — rREUMiNABY Injunction — DiscBETioN— Dis- 
solution 

While the granting of a preliininary lujunction iu the exercise of dis- 
crétion will not be disturbed on appeal, unless it is Tiolative of the rules 
of equlty, yet it will be set aside, if the appellate court is of the opinion 

*For other cases see same topic & § NÙMBERin Dec. & Am. Digs. 1907 to date, & Re'p'r Indexes 
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that the complaiiiant vvas not entitled to an injunction, because the bill 
was without equity. 

[Ed. iS'ote. — For other cases, see Appeal and Error, Cent. Dig. §§ 3818- 
3821 ; Dec. Dlg. § 954.*] 

2. Commerce (§ 89*) — Siiipments or Liquors — Injunction — Kece.ssity or 

Action by Commission. 

Wliere a bill to restrain an express company from transporting intra- 
state sUipments of llquor in Georgia was based on the tlieory that such 
shipments were illégal lu toto, as vioiative of the prohibition law o£ the 
State, and dld not involve any question of régulation of rates, it was 
imniatei-lal that the District Court had no jurisdiction to pass on a 
question of différence in rates applicable to such shipments and Inter- 
state shipments uutil the Interstate Commerce Commission had passed 
ou It. 

[I'3d. Note. — For other cases, see Commerce, Dec. Dig. § 89.* 
Régulations as to transportation of property as interférence with In- 
terstate commerce, see note to Eupert v. United States, 104 C. C. A. 259.] 

3. INTOXICATING LlQUORS (§ 261*)— INJUNCTION TRANSPORTATION OF LlQ- 

uoRS — State Prohibitoey Law — Injunction. 

Where the state of Georgia had practically repealed its prohibitory 
law by nonenforcemeut, there wsls no equity in a bill by citizens of an- 
other state to restrain an ex])ress company from transporting intrastate 
shipments of liquor in Georgia. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dlg. §§ 
400, 401 ; Dec. Dig. § 261.*] 

4. Intoxicating Liquors (§ 261*) — Injunction— Prohibition Laws — Aid- 

iNG Violation. 

The transportation of liquors in Georgia by a commou carrier not 
being an offense, an Injunction restraining an express company from 
transporting intrastate shipments of li(iuor in that state, which merely 
aids others in viola ting the prohibition law, could not be sustained as 
vvlthin the court's jurisdiction to enjoin the commission of a crime, where 
such commission involves the destruction of a private light, in that 
plaintiffs, who were nonresidents, and were entitled to ship liquor Into 
Georgia in Interstate coumierce, could not compete wlth those who II- 
legally sold and shipped the li(juor within the state. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dlg, §§ 
400, 401; Dec. Dlg. § 261.*] 

5. Nuisance (§ 72*) — Public Xlisance — Injunction. 

Equity will not interfère by injunction to restrain a public nuisance, 
except in cases of spécial and serlous injury to the complainant, .distinct 
from that su&'ered by the public. 

[Ed. Note. — For other cases, see Nuisance, Cent. Dig. §§ 164-169; Dec. 
Dig. § 72.*] 

6. Intoxicating Liquors (§ 261*) — Injunction— Public Nuisance. 

AVhere résidents of Georgia made illégal sales of liquor in violation 
of the prohibitory law in that state, and were alded in so doing by de- 
fendant express company, which carried the liquor from conslgnor to 
consignée, and couqjlaluants, who were résidents of Florida, legally sold 
liquor in Georgia in Interstate connnerce, but could not compete with 
the illégal intrastate sales so made, a bill b^' complainants to restrain 
défendant express company from accepting and transporting liquor within 
the state, falllng to allège any of the parties to such illégal shipments 
or sales, was unsustainable as a bill to enjoin a nuisance. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. §§ 
400, 401 ; Dec. Dig. § 261.*] 

•For other caries see same topic & § number in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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7. Appeal and Error (§ 1178*) — Reversai>-Eemand. 

Where a decree grantlng a preliminary Injimrtion was reversed on ap- 
peal, becnnse tlie fomplaiut did not state facts authorizing équitable 
relief, tlie suit would not be dismissed, but would be renianded with 
leave to anieiul. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 4004- 
4620; Dec. Dig. § 1178.*] 

Appeal from the District Court of the United States for the South- 
ern District of Florida ; John M. Cheney, Judge. 

Action by D. F. Long and others against the Southern Express 
Company. Decree (201 Fed. 441) for complainants, and défendant 
appeals. Reversed, injunction dissolved, and remanded. 

Robert C. Alston and Philip H. Alston, of Atlanta, Ga., W. R. Kay, 
of Jacksonville, Fia., and A. A. Lawrence, of Savannah, Ga. (Wm. W. 
Osborne, of Savannah, Ga., on the brief), for appehant. 

Alexander Akerman, Charles Akerman, and Roland Ellis, ail of 
Maçon, Ga. (Richard C. Jordan, of 'Maçon, Ga., R. P. Marks, of Jack- 
sonville, Fia., and John A. McManus, of Maçon, Ga., on the brief), 
for appellees. 

Before PARDEE and SHELBY, Circuit Judges, and NEWMAN, 
District Judge. 

SHELBY, Circuit Judge. This is a bill in equity by D. F. Long 
and 16 others, résidents of and in business in the Southern district of 
Florida, and, for purposes of jurisdiction, ail citizens of Florida, 
against the Southern Express Company, a cor]ioration organize'd un- 
der the lavvs of Georgia, in business as a comnion carrier in Georgia 
and in the Southern district of Florida. 

The District Court granted an injunction pendente lite, and this ap- 
peal was taken under section 7 of the act of March 3, 1891 (26 Stat. 
828, c. 517 [U. S. Comp. St. 1901, p. 550]). 

[1] The appellee cites the décisions of this court to the efïect that 
the granting of a preliminary injunction is in the sound discrétion of 
the District Court, and that it will not be disturbed on appeal, unless 
it is violative of the rules of equity that hâve been established for the 
guidance of its discrétion. Texas Traction Co. v. Barron G. Collier, 
Inc., 195 Fed. 65, 115 C. C. A. 82. While that rule is well established, 
it is also hcld that if, on such appeal, the appellate court is of the 
opinion that the plaintiff was not entitled to an injunction, becaiise 
the bill was without eqtiity, it would not only reverse the decree, but 
save both parties from the expense of further litigation by a final dis- 
position of the case. Smith v. Vulcan Iron Works, 165 U. S. 518, 17 
Sup. Ct. 407, 41 L. Ed. 810; Arkansas Southeastern R. Co. v. Union 
Sawmill Co., 154 Fed. 304, 83 C. C. A. 224. 

The material averments of the bill are, in substance, as follows: 
That, prior to the 6th day of August, 1907, the plaintiiïs were en- 
gaged in the state of Georgia in the business of buying and selling 
whiskies, brandies, wines, and other intoxicating liquors, and that, on 
that day, by an act of the General Assembly of the state of Georgia, 

•For other cases see same topic & § nvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the manufacture and sale of any alcoholic, spirituous, malt, or other 
intoxicating liquors was entirely prohibited within the state of Geor- 
gia; that thereupon the plaintiffs closed their business in the 
State of Georgia, and moved to the Southern district of Florida, and 
engaged there in the business of selling liquors, and particularly in re- 
ceiving orders from, and shipping liquors to, their customers through- 
out the State of Georgia; that thereafter divers persons, the names 
of whom are unknown to plaintiffs, unlawfully and in défiance of 
the said Georgia statute, engaged in the liquor business at Savannah, 
Augusta, Columbus, and at other places in the state of Georgia, and 
entered into active compétition with plaintiffs for the liquor busi- 
ness in Georgia ; that, by the custom of the mail order business, the 
seller pays the express charges and adds the same to the cost priée of 
the liquors sold; that the average minimum express charge fixed by 
the Southern Express Company on any quantity of liquors shipped 
from Jacksonville, Fia., to any place in the state of Georgia, is the 
sum of 50 cents, with an increasing price according to quantity, and 
the minimum price of express charges charged by that company on 
liquor shipments from Savannah, Augusta, or Columbus, to other 
places within the state of Georgia, is the sum of 25 cents, with an in- 
creasing price according to quantity; that the défendant company, 
conspiring with said illégal dealers at Savannah, Augusta, Columbus, 
and other places in Georgia, is daily engaged in receiving shipments 
of liquors from said dealers, consigned to various purchasers in the 
state of Georgia at said reduced rates, and thereby aids said illégal 
liquor dealers in an unfair and illegitimate compétition with the plain- 
tiffs, and that it is impossible for plaintiffs to pay the higher 
rates and compete with said dealers, and that the défendant companv 
is aiding and abetting in the open and flagrant violation of the laws 
of the state of Georgia, and is, therefore, equally guilty with the prin- 
cipals; that this action of the défendant company causes a loss to 
each of the plaintiffs in excess of the sum of $3,000 ; that they 
hâve no remedy at law, and that the injury causes irréparable damage 
The prayer for spécifie relief is as follows: 

"Tliat the respondent, the Sonthein Express Company, by an approprlate 
decree of this court, be permanentlj' enjolued from receiving and transport- 
liig, for any considération whatever, intoxicating liquors of any class or 
lànd from any person or persons engaged in the liquor business within the 
state of Georgia to persons résident within the state of Georgia." 

The cause came on to be heard on the application of the plaintiffs 
for an injunction restraining the défendant, as prayed for in the 
bill, and thereupon the court entered an order as follows: 

"That the défendant, Southern Express Company, be, and it is hereby, re- 
strained and en.ioined, until the further order of this court, from receiving 
and transporting, for any considération wliatever, intoxicating liquors of 
any class or Ivind from any person or persons engaged in the li(îuor business 
within the state of Georgia to persons résident within the state of Georgia." 

The Southern Express Company appealed, and assigns, with spécifi- 
cations, that the court erred in making this order. 
202 F.— .30 
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[2] As to the allégations that the défendant company was carrying 
intrastate shipments of liquors at lower rates than those charged for 
interstate shipments from Jacksonville, Fia., to points in Georgia: It 
is urged by the appellant that this averment cannot be looked to as 
giving the bill equity, because the District Court had no jurisdiction 
to pass on the question of rates till the Interstate Commerce Commis- 
sion had passed on them. Balt. & Ohio R. R. v. Pitcairn Coal Co., 
215 U. S. 481, 30 Sup. Ct. 164, 54 L. Ed. 292. But we find it whoUy 
unnecessary to consider this question, as the bill does not seek to hâve 
the rates changed, nor does the decree appealed from relate to an 
equalization of rates. The bill seeks to permanently enjoin the défend- 
ant company from receiving and transporting liquors for persons en- 
gaged in the liquor business in Georgia to persons résident within 
Georgia "for any considération whatever." The decree is to that ef- 
fect. No question of the régulation of rates is involved, and the 
averment as to rates cannot be looked to to uphold the decree. 

[3] The foundation of the bill is the alleged violations of the pro- 
hibition laws of Georgia. The manufacture or sale of intoxicating 
liquors is prohibited in that state (2 Georgia Code 1910, § 426) ; and a 
violation of the statute is made a misdemeanor (Id. § 432). If thèse 
statutes did not exist, the plaintiffs would hâve no cause of com- 
plaint, and there would be no color of reason for the process of in- 
junction. If the court, on final decree, were to grant a permanent in- 
junction in the terms of the order appealed from, and the Georgia 
prohibition statutes were to be repealed, no possible reason would 
then exist for forbidding a common carrier to transport liquors from 
one point in Georgia to another. Taking the bill as true, it shows that 
Georgia has chosen to practically repeal thèse laws by nonenforce- 
ment. Can the citizens of Florida, whether liquor sellers or not, 
make Georgia's failure to enforce thèse statutes the basis of a bill in 
equity ? 

[4] The contentioir on behalf of the appellees is that the court has 
the right to enjoin the commission of a crime, where the commission 
of the crime involves the destruction of a private right. It is true 
that, if a plaintiff shows proper grounds for jurisdiction in equity 
and a proper case for relief by injunction, that relief will not be re- 
iused because the injunction will restrain an injurious act, which is 
also a crime. But the only injunction specifically asked for and 
granted is one restraining the défendant company as a Common car- 
rier from transporting liquors in Georgia. The act enjoined is not 
criminal under any statute of the state of Georgia to which our atten- 
tion is called. AU that can be said is that it is an act, according to 
the averments, that aids others in violating the prohibition làWB. 

[5] Another view is presented to sustain the decree. ; It JS; alleged, 
in substance, that unknown persons are shipping intoxicating liquors 
from one point to another in Georgia, consigned to unknown persons, 
and that the défendant company is the carrier transporting thèse liq- 
uors, and "is thereby equally guilty with the priricipals." It is aver- 
red that thèse shipments are made by "illegitimate and unlawf ul deal- 
ers." The argument is that the business described créâtes a nuisance, 
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and that equity, on the facts alleged, has jurisdiction to enjoin and 
abate it. 

If the averments of the bill charge a nuisance, it is a public nuisance, 
because it is one caused by acts donc in violation of law. Hinchman 
V. Paterson Horse Railroad Co., 17 N. J. Eq. 75, 86 Am. Dec. 252; 

1 Wood on Nuisances, § 14. But a public nuisance may be said to 
partake also of the nature of a private nuisance when it causes injury 
to private rights. 1 Wood on Nuisances, § 16. A public nuisance is 
the subject of criminal jurisdiction, and the ordinary and regular way 
to abate it and to punish those who caused it is by indictment or in- 
formation. If any one has suffered spécial damage, he may maintain 
an action at law for the damage. And where the circumstances of the 
case are such that the remedy at law would net be adéquate, the per- 
son injured may maintain a bill in equity. Georgetown v. Alexandria 
Canal Co., 12 Pet. 91, 9 L. Ed. 1012; Irwin v. Dixion et al., 9 How. 
10, 13 L. Ed. 25. But equity will not interfère by injunction, except 
in cases of spécial and serious injury to the plaintiff, distinct from 
that sufïered by the public (Hinchman v. Paterson Horse Railroad Co., 
supra); and, to authorize interférence, the injury must be direct and 
material (Morris & Essex Railroad Co. v. Prudden, 20 N. J. Eq. 530). 
In such cases the jurisdiction exists, but great caution should be ob- 
served, before granting the writ, to see that the facts are such as to 
authorize the process; for, as Chancelier Kent said, when asked to 
enjoin an alleged criminal act: 

The jurisCiction to enjoin "is tlie strong arui of the court ; and, to render 
its opération benign and useful, it must be exercised with great discrétion, 
and when neeessity requires it." Attorney General v. Utica Insurance Co., 

2 Johns. Ch. 371, 378. 

[B] The bill, we think, is not one that can be sustained as a suit to 
enjoin a nuisance. The act of the express company which is enjoined 
is not a nuisance. If it is meant that the sales at the points in Georgia 
to vvhich the liquors are shipped constitute a nuisance, then the alléga- 
tions should be more spécifie as to persons and places. It is true that 
the statehient is made that the dealers are unknown to the plaintiff s. 
But the theory of the bill is that the plaintiiïs are damaged by 
illégal sales to persons who would otherwise buy from. them; and 
it is argued that the illégal business is so conducted as to create a 
nuisance. It is, therefore, inconceivable that the persons, whether 
consignors or consignées, or at least some of them, responsible for 
the alleged business, could not be ascertained by the plaintiiïs, and 
made défendants. Their business, whatever it is, vi'ould be stopped, 
if relief were granted on the theory of the abatement of a nuisance. 
They are certainly entitled to an opportunity to défend. It is not just 
that a business or place of business should be adjudged a nuisance, 
without giving the occupants or the persons carrying on the business 
an opportunity to be heard. 

Houses of ill famé, gaming houses, and illégal liquor stores are pub- 
lic nuisances at common law. But we do not think that a common 
carrier, as a sole défendant, even at the suit of one damaged by the 
nuisance, should be enjoined from carrying food and furniture or sup- 
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plies intended to be used in houses alleged to belong to that class. To 
abate or to enjoiii such nuisances, proceedings criminal or civil should 
be directed by distinct and clear allégations towards the house and its 
occupants, those committing the nuisance, the immédiate and direct 
violators of the law. Occupants of a house, or conductors of a busi- 
ness, should not be branded as criminals without an opportunity to 
défend. Yet this would be effected if the suit omits the parties directly 
involved and proceeds against one only remotely or indirectly con- 
nected with the nuisance. 

Private parties bave no standing in court to abate or enjoin a public 
nuisance, unless their property rights are certainly affected by it. Hère 
we bave 17 liquor dealers in business in Jacksonville, Fia., who 
seek to permanently enjoin the défendant express company from car- 
rying packages of liquor in Georgia, alleged to be shipped illegally, and 
the only averment tending to show injury to property interests is, in 
etïect, that the persons to whom the liquors are illegally sold would 
be buyers from plaintiffs, if the illégal shipments are enjoined. 
When it is considered that no names are given of shippers or buyers, 
or of plaintiffs' former customers, and that it is not stated that 
they bave the same customers, the interest of the plaintiffs, as 
asserted, is too remote, and the averments too vague and gênerai, to 
show with the requisite certainty pecuniary interest and damage, and 
whether such interest and damage is several to each plaintiff or 
joint. Stufflebeam v. Montgomery, 3 Idaho (Hasb.) 20, 26 Pac. 125 ; 
Hinchman v. Paterson Horse Railroad Co,, supra; Hudson v. Mad- 
dison, 12 Simons, 416. 

The mère transporting of the liquors, standing alone, is certainly 
not a nuisance. Conceding that the averments are sufficient to show 
that the express company is carrying liquors to points where the sale 
or use of them makes a nuisance, would such sale or use be any less 
a nuisance if the plaintiffs sent the liquors to the same places to 
be so used or sold? And that is what they seek to do. There is at 
least nothing to show that there would be any différence, whether the 
liquors were furnished by the unknown persons or by the plain- 
tiffs. The only différence is that the plaintiffs hâve the légal right 
to make shipments from Florida, and the unknown persons, it is 
claimed, hâve not the right to ship them within Georgia. But, if a 
nuisance is created by the use of the liquors. the effect of the carrier's 
action would be the same. 

[7] We are of the opinion that the bill is without equity, We 
would make the order hère dismissing the bill, except that we are re- 
luctant to eut off the right to offer amendments. We do not see how 
the bill can be amended within the jurisdiction of the District Court 
and within its jurisdiction in equity; but the right to amend is liberally 
administered, and probably we should not now bar the right. 

The decree is reversed, the injunction dissolved, and the cause re- 
manded for further proceedings conforming to this opinion. 
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ROSEXFEr,D V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. April 23, 1912. Reliearlng 
Deuied December 24, 1!>12.) 

Xo. 1,790. 

1. INTEIÎNAL EEVEiSfUE (§ 47*) — REMOVAL OF Sl'lItlTS — CONTRARY TO I/AW 

Indictmbxt. 

Ail iiidictiiient charglug tbe défendant witli a violation of Rev. St. § 
"i'Jt; (tJ. S. Coinp. St. 1901. p. 21.'5G), liy aiding in the coucealment of 
di.stilled spirits ou wliich tlie tax liad not lieeu paid, and whieli liad been 
reuioved froin tlie dlstillery to a place other tliau tlie di.stillery ware- 
liouse provided by law, is sufficient if it cliarges each élément of tlie 
tinuie enumerated in the statute and substantially lu tlie sauie lauguage, 
and it ueed not aver that the removal of the splrits vrns witU intent to 
dcfraud the United States. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144r- 
150; Dec. Dig. § 47.*] 

2. iNTERiMAL Revenue (S 47*) — Violation of Revenue Laws — Indictment. 

Under the provision of Rev. St. § .".317 (U. S. Comp. St. 1901, p. 2164), 
makiug it an offense for auy persou "to purchase or receive or rectify 
any distilled spirits vvhich hâve been reinoved from a distillery to a 
place other than the distillery warehouse provided by law, linowlng or 
liaving reasouable grounds to believe that the tax on said spirits re- 
quired by law has uot beeu paid," an indictment which follows such 
lauguage Is suflicient, although it does not directly aver that the tax 
was uot paid, since, belng sufflcient to advise the défendant of the 
charge against hlm, the defect, if any, is one of form only and cured 
by Rev. St. § 1025 (U. S. Couip. St. 1901, p. 720). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §| 144- 
150; Dec. Dig. § 47.*] 

3. Criminal Law (§ 538*) — Sufficienct of Evidence — Pboof of Corpus 

Delicti. 

While an extrajudicial confession or statement by a défendant is not 
aloue sufBclent to establlsh the corpus delicti, it wIU be suflicient if cor- 
roborated by such extriusic testimony or circunistances as vrill, talien 
wltli tbe confession, establlsh defendant'.s guilt lu the miuds of the jury 
beyond reasouable doubt. 

[Ed. Note. — For other cases, see Criniinal Law, Cent. Dig. §§ 1227- 
1220; Dec. Dig. § .5,38.*] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Kenesaw M. Landis, 
Judge. 

Criminal prosecution by the United States against Hyman Rosen- 
feld. Judgment of conviction, and défendant brings error. Affirmed. 

The indictmeut herein contaiued eight counts charging violations of sev- 
eral sections of the Revised Statutes of the United States, haviug référence 
to the handling of distilled spirits. Défendant went to trial on the plea 
of not gnllty. At the close of ail the évidence défendant inoved the court 
to instruct the Jury to exclude the évidence, and flnd a verdict of not guilty 
as to each of the connts. Thereupon the government entered a noUe prosequl 
as to counts 1, 2, 3, 6, and 7. The court denled the motion as to counts 

4. 5, and 8, and the case went to the .1ury upon those counts. The jury ren- 
dered a verdict fluding défendant guilty as charged as to couuts 4 and 8, 
aud not guilty as to count 5. Motions for new trial and in arrest were 

*For other cases Bee same topic & S numbeb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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made and overruled, and défendant was adjndged guilty and sentenced to 
imprlsonment in the penitentlary for a term of 15 months, and to pay a fine 
of $2,000. Thereupon this wrlt of error was sued out, and the cause is duly 
before us for review. 

Count 4 of the indictment reads as follows, viz.: "(4) And the grand 
jurors aforesaid, upon thelr oaths aforesaid, do further présent that the satd 
Hyman Rosenfeld, late of the city of Chicago, in the said division and dis- 
trict, on, to wit, the first day of April, in the year of our Lord nineteen hun- 
dred and ten, at Chicago aforesaid, in the division and district aforesaid. 
unlawfuUy, Ijnowingly, and willfully, and witli iuteut to defraud the Uuited 
States, did eonceal and aid in the concealment of certain large quantifies, 
to wit, one thousand proof-gallons, of distilled splrlts on which the internai 
revenue tax then iraposed by law upon such spirits had not been pald, and 
whieh said spirits had theretofore unlawfuUy been renioved from a certain 
distillery thore situate, to wit, from the distillery of the Illinois Fruit Dis- 
tllling Company in the said city of Chicago, Illinois, to a place other than 
the distillery warehouse provided by law, to wit, to the place of business of 
him, the said Hyman Rosenfeld, in the said city of Chicago, Illinois ; against 
the peace and dignity of the said United States, and contrary to tlie form of 
the statute of the same in such case made and provided" — and is based upon 
section 3296 of the Revised Statutes of the United States (U. S. Conip. St. 
1901, p. 2136), which reads: "Whenever any person removes, or aids or abets 
in the removal of any distilled spirits on which the tax has not beeu paid, 
to a place other than the distillery warehouse provided by law, or conceals 
or aids in the concealment of any spirits so removed, or removes, or aids or 
abets in the removal of any distilled spirits from any distillery warehouse, 
or other warehouse for distilled spirits authorized by law, in any niannei' 
other than is provided by law, or conceals or aids in the concealment of auy 
spirits so removed he shall be liable to a penalty of double the tax imposed 
on sucli distilled spirits so removed or concealed, and shall be flned not 
less than two hundred dollars nor more than flve thousand dollars, and ira- 
prlsoned not less than three months nor more than three years." 

Count 8 reads as follows: "(8) And the grand jurors aforesaid, upon their 
oaths aforesaid, do further présent that the said Hyman Rosenfeld, at Chi- 
cago aforesaid. In the said division and district, on, to wit, the first day of 
April, in the year of our Lord nineteen hundred and ten, unlawfuUy, know- 
ingly, and willfully did purchase and receive certain large quanti ties, to wit, 
one thousand gallons of distilled spirits, which said distilled spirits had there- 
tofore been removed from a distillery, to wit, from the distillery of the 
Illinois Fruit Distilling Company, in the said city of Chicago, Illinois, to the 
place other than the distillery warehouse provided by law, to wit, to the 
place of business of him, the said Hyman Rosenfeld, in the said city of Chi- 
cago, Illinois, and on which said distilled spirits the said Hyman Rosenfeld 
then and tliere vvell kuew, and had reasonable grounds to believe, the in- 
ternai revenue tax then imposed by law had not been paid; against the 
peace and dignity of the said United States, and contrary to the form of 
the statute of the same in such case made and provided" — and is based upon 
section 3317 of the statutes (U. S. Comp. St. 1901, p. 2164), which is as fol- 
lows, viz.: "Every person who engages in, or carries on, the business of a 
rectifier with intent to defraud the United States of the tax on the spirits 
rectified by him, or any part thereof, or with intent to aid, abet, or assist 
any person or persons in defrauding the United States of the tax ou any 
distilla spirits, or who shall purchase or receive or rectify any distilled 
spirits which hâve been removed from a distillery to a place Other than the 
distillery warehouse provided by law, knowlng or having reasonable grounds 
to believe that the tax on said spirits, required by law, has not been pald, 
shall, for every such offense, be fined not less than one thousand dollars nor 
more than flve thousand dollars, and imprisoned not less than six months 
nor more than two years." 

On the trial, Max Bronstein, a witness called by the government, testifled: 
That he and others had manufactured large quantifies of spirits at the plant 
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of the Illinois Fruit Distilling Company upon a great part of wliith no tax 
was paid. This was between August, 1898. and Febniary, 1910. That on 
one occasion lie sold défendant spirlts in jugs for lj;i.20 a proof gallon, that 
being only 10 cents above the aniount of the governnient tax. ïhat défend- 
ant wanted to know how he could do it and wliether it waa safe, and was 
told by witne.ss that "we hâve a retail room in our establishment." ïhat 
he esplalned to défendant how the spirits could be taken out wlthout pay- 
uient of the tax. That afterwards he would take the s])iilts in jugs to de- 
fendant and wonld go in the Uiorning to get the jugs. Ile usually pald on 
Sunday.s. That the brandy he delivered to défendant came from the dis- 
tillery vvithout going into the warehoiise, and without payment of taxes. 
That about 1,500 gallons were delivered between January, 1!X)9, and February 
15, 1910, and that he had always carried bills made out at the niarket priée 
to decelve the government ofBcer if he happened along. 

Broustein further testifled that the distillery delivered to défendant bran- 
dy of 100 proof and of 1.50 proof, and that he helped Rosenfeld figure out 
how many jugs of 100 proof and how many jugs of 150 proof should be put 
by défendant into a barrel of 120 i)roof, which he had In his place of busi- 
ness, in order that the mixture should correspond in proof with the spirits 
then in the barrel. Rosenfeld admitted to witness he had a barrel iii the 
saloon of 120 proof goods. 

Frank Weiss, also a witness for the go\-ernnient, testifled that he worked 
for the Illinois Fruit Distilling Company froui August or September, 190S, 
untll February or Mardi, 1910, as engineer; that lie met défendant in hin. 
store with Broustein in January, 1900; that défendant was buying good.s 
from the distillery ; that défendant did not want Shapiro (a Wholesale llq- 
uor dealer) to know he was buying from the distillery ; that the latter was 
selling its goods to Shapiro in quantités of 500 or 600 gallons a week on 
which tax was not paid: that about 1909 défendant said Bronstein should 
be careful about the goods "we were delivering to liim," because he owed 
Shapiro nioney, and dld not want to hâve trouble v^'ith hini ; that in I)e- 
cember, 1909, he delivered to défendant 10 jugs of brandy from the Illinois 
Fruit Distilling Company, 100 proof, npon which the tax was not paid. Wit- 
ness took down the jugs from wagon and put them in the back l'ooin of de- 
fendant. He said to défendant: "I would like to hâve the jugs back, Jlr. 
Rosenfeld." Rosenfeld replied: "I never empty them in the daj'time. I 
always empty them after I close the saloon. and I cannot empty them in the 
daytime." Witness left the jugs there and was told by défendant: "In the 
morning yoti eau get the jugs." 

Abraham Weiss, also a witness for the government, testifled that on one 
occasion, at defendant's place, he lieard Frindel ask défendant for some jugs 
to deliver some brandy. Défendant said he could not give the jugs back in 
the saine day because he had to empty tliem after the store closed at night. 

Harry Spero testifled for the government as folio ws, viz.: That he was 
an employé of the distilling company ; that on the second Sunday he worked 
there he made a delivery of flve jugs to défendant; that he carried them in 
the back way into the saloon ; that the second time he took it into the saloon 
and a second nian took it into the basement ; that the witness then got jugs 
in returii. This brandy came from the distillery in the wareliouse, filtered 
up from two big tubs. 

Tlie défendant denied the statements of the government's witnesses. He 
testifled he had no knowledge of the want of payment of tax and daims he 
paid at least ?1..31 lier gallon for spirits and brandy. 

The errors assigned are: 

(1) That the court denied defendant's motion in arrest of judgment. 

(2) That the court overruled the motion to direct a verdict as to both and 
each of counts 4 and <8. 

(3) That the verdict and judgment are not supported by the évidence as to 
said counts 4 and 8. 

(4) That botli and each of said counts is insuflicient and void. 
Further facts appear in the opinion. 
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l'enj. C. Bachrach, of Chicago, 111., for plaintiff 5n error. 
Harry A. Parkin, Henry W. Freeman, and James H. Wilkerson, ail 
of Chicago, 111., for défendant in error. 

Before BAKER, SEAMAN, and KOHLvSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 'Jdie 
motion in arrest of judgment is based upon the contention that couvits 
4 and 8 of the indictment in question do not state an oiïense against the 
United States; that no offense against the statute is stated with cer- 
tainty ; that count 8 fails to charge that the act complained of was 
done with intent to defraud the United States, and contains no suf- 
ficient allégation that the tax had not in fact been paid when the acts 
charged to constitute the offense took place. 

[1] Count 4 charges the violation of that clause of section 3296 
wherein it is made a criminal act for any person to conceal or aid 
in the concealment of any distilled spirits upon which the tax bas not 
1)een paid, and which bave been removed to a place other than the 
distillery warehouse provided by law, in that it is charged that de- 
fendant unlawfully, knowingly, and willfully, and with intent to de- 
fraud the United States, did conceal and aid in the concealment of 
certain distilled spirits on which the tax had not been paid, and which 
had theretofore unlawfully been removed from the Illinois Fruit Dis- 
tilling Company to defendant's place of business. The language fol- 
lows the statute and accords with the language of the indictment ap- 
proved by the Suprême Court in Pounds v. United States, 171 U. S. 
35, 18 Sup. Ct. 729, 43 L. Ed. 62. The court says: 

"ïhe offense was purel.v statntory. In sucli en.se It is generally svifficient to 
cliarge the défendant witli acts conilug witliin the statntory rteseription in 
tlie substantial words of tlie statute without any further expansion of tlie 
niatter"— (dtins United States v. Slnimoiis. 96 U. S. ;!(I0, 24 L. Ed. 819. and 
United States v. Britton, 107 U. S. G55, 2 Sup. Ct. 512, 27 L. Ed. 520. 

The point there made was that the indictment failed to allège that 
there was a warehouse provided by law to which the spirits alleged 
to hâve been concealed should hâve been removed. The point made 
hère is that count 4 does not charge that the spirits in question had 
theretofore been removed from a certain distillery to a place other 
than a distillery warehouse, with intent to defraud the United States. 

In Miller v. United States, 136 Fed. 581, 69 C. C. A. 355, this court 
adopted the rule above quoted, but held that it did not apply to the 
facts of the case before it, since the défendant was there charged with 
knowingly and willfully procuring the présentation to the Commis- 
sioner of Pensions of a certain false and fraudulent afïidavit without 
naming the person who made the présentation, or stating that his 
name was unknown, etc. The indictment was therefore held insuflî- 
cient under the rule laid down in United States v. Simmons, supra. 
Hère no such condition exists. Défendant was fully advised by count 
4 of the charge which he was required to meet. The allégations of 
the indictment under considération in Bartlett v. United States, 106 
Fed. 884, 46 C. C. A. 19, so differentiates that case from count 4 
as to make the case inapplicable hère. 
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The sufficiency of count 8 is challenged upon the grounds : (1) That 
it contains no direct averment that the revenue tax had not been paid. 

(2) That it contains no direct averment that défendant bought and 
received the distilled spirits with intent to defraud the United States. 

(3) That it lacks any averment that défendant knew that the said 
distilled spirits had been removed from the distillery to a place ocher 
than the distillery warehouse provided by law. 

It is true that count 8 does not charge directly that the revenue tax 
on the distilled spirits had not been paid at the time of removal. The 
allégation is that the removal was made of distilled spirits on which 
the défendant "then and there well knew and had reasonable grounds 
to believe that the internai revenue tax then imposed by law had not 
been paid." In Bartlett v. United States, supra, défendant therein was 
charged with the commission of perjury, in that he made a false oath 
to a schedule, which he as a voluntary bankrupt filed in bankruptcy. 
The indictment charged that he knew his statement was not true, but 
that he "then and there well knew that, in addition to the said estate 
se set forth as aforesaid in the schedule aforesaid, he was then and 
there the owner of the sum of $5,000 in money," etc. This was held 
not to be an allégation that he owned other property than that sched- 
uled; that it stated only a condition of mind of the accused, and was 
therefore insufficient — citing Harrison v. State, 41 Tex. Cr. R. 274, 
53 S. W. 863, and three Kentucky cases. Sauser v. People, 8 Hun 
(N. Y.) 302 ; Prichard v. People, 149 111. 50, 36 N. E. 103. The suf- 
ficiency of an indictment must, in large part, be tested by the fact as 
to whether it accurately advises the défendant, as well as the court, 
of the acts of which the former is accused, so that he may make full 
défense thereto. Cochran & Sayre v. United States, 157 U. S. 290, 15 
Sup. Ct. 628, 39 h. Ed. 704. 

[2] In Bartlett v. United States, supra, défendant was not definitely 
advised as to what property he had omitted from his schedule, or that 
he had other property. He was charged with being of the mind that 
he had other property. It was of the essence of the charge against 
him that he should actually hâve other property. There must, in case 
of indictment for perjury, exist no material fact to be reached by way 
of inference or argument. In the présent case the court follows sec- 
tion 3317 in its allégation wdth regard to the nonpayment of the tax. 
It left défendant in no uncertainty as to what, and just what, he was 
charged with. It may well be doubted whether the language, "with in- 
tent to defraud the United States," of section 3317, applies to the 
clause of the section upon which the indictment is laid. To unlaw- 
îully, knowingly, and willftdly purchase distilled spirits which de- 
fendant knew or had reason to believe had been removed from a dis- 
tillery to his own store without the payment of the internai tax there- 
on imports an intent to defraud the United States. The several re- 
spects in which défendant assails the two counts upon which he stands 
Convicted, if open to objection, consist only in matters of form, and 
in no manner préjudice him. Granting that they are such, they come 
within the provisions of section 1025 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 720), which reads: 
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"No Uidlctment fonnd and présentée! by a grand jury In any dlstrîet or 
circuit or other court of the United States shall be deemed insuflacient, nor 
shall the trial, judgment or other proceedlng thereon be affected by reason 
of any dief«ct or imperfection In matter of form only, whlch shall not tend 
to the préjudice of the défendant" 

It is therefore held that the matters charged in said counts 4 and 
8 severally constitute an offense against the United States as therein 
respectively set forth, and are respectively, sufficient in form to sus- 
tain the judgment of the district court thereon, and the several assign- 
ments of error in relation to sufficiency are held to be not well taken. 

[3] It is defendant's contention that the only proof of the body of 
the offense or corpus delicti of count 4 of the indictraent consists of 
uncorroborated confessions of the défendant. There is no déniai of 
the claim that the distillery was illegally operated, nor is it disputed 
that the distilled spirits in question had been removed f rom the ware- 
house contrary to law, without payment of taxes thereon. Were it 
otherwise contended, the record abundantly establishes thèse facts. 
Neither is it disputed that défendant purchased goods of the distillery, 
the only controversy being whether défendant knew this, and, know- 
ing it, concealed or aided in the coiicealment of the spirits hère in- 
volved. The incriminating statements of défendant may not prop- 
erly be called confessions. They were made from time to time to 
several persons, witnesses in this case, who were aiding in the acts 
complained of , as part of the res gestae, with no intention of admitting 
a crime. True, the witnesses were also involved in the criminal acts, 
and to that extent, perhaps, not entitled to as full credence as might 
otherwise prevail. Their accounts, however, of the several transac- 
tions, together with their statements that they expected to be punished 
for their offenses, as though they had not given testimony, the many 
facts above recited, and the numerous earmarks of truth which at- 
tend them — the whole évidence considered — constitute convincing évi- 
dence of their veracity. The extrinsic corroborating circumstances set 
out in the record in our judgment are sufficient to establish the truth 
of defendant's déclarations to the several witnesses, even though those 
déclarations be taken as confessions. Thus the corpus delicti is clearly 
established. 

"A conviction cannot be had on the extra judicial confession of the 
défendant, unless corroborated by proof aliunde of the corpus delicti. 
Full, direct, and positive évidence, however, of the corpus delicti is 
not indispensable. A confession will be sufficient if there be such ex- 
trinsic corroborative circumstances as will, when taken in connection 
with the confession, establish the prisoner's guilt in the minds of the 
jury beyond a reasonable doubt." Flower v. United States, 110 Fed. 
241, 53 C. C. A. 271; 6 Am. & Eng. Ency. of Law (2d Ed.) p. 582; 
Bines V. State, 118 Ga. 320, 45 S. E. 376, 68 L. R. A. 33. 

We approve of the statement of the law and hâve given défendant 
the benefit of it. The évidence adduced, as shown by the record, to 
sustain the two counts of the indictment upon which trial was had, 
is ample to sustain the verdict of the jury. We find no error in the 
proceedings which might préjudice the défendant — certainly not after 
verdict rendered. 

The judgment of the district court is therefore affirmed. 
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KOVOLOFF V. UNIÏED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 1, 1912. 
Kehearlng Denied October 29, 1912.) 

Ko. 1,815. 

1. IkDICTMENT and iNrOBMATION (§ Tl*) — CERTAINTT OF ALLEGATIONS. 

The rule that the facts niaterial to be charged In an indlctment must 
be stated clearly and explicitly. and not left to Intendment or reached 
by way of inference or argument, governs the requisltes of an indlctment 
for perjury. 

[Ed. Note. — For other case.s, see Indictinent and Information, Cent. 
Dig. §S 193, 191; Dec. Dig. § 71.*] 

.2. Baxkruptcy ('§ 491*) — Palse Oath — Indictment — Rbquisites. 

T'nder Kev. St. § 1025 (U. S. Couip. St. 1901, p. 720), providing that no 
Indictment shall be deemed InsufHcient for any defect in niatter of forni 
not prejudlcing défendant, an indictment for perjury In violation of Bauk- 
ruptcy Act .Tuly 1, 1898, c. 541, § 29b, 30 Stat. 554 (U. S. Oomp. St. 1901, 
p. .34.33), punlshing the inaking of a false oath in any bankiuptcy proceed- 
Ing, vvhieh charges that défendant committed perjury when he swore that 
his books were burned on April 21, 1907 ; that Instead of being burned 
on such date they were in existence, and in his possession up to Novem- 
ber 7th following; and that he knew he was making a false oath when 
he swore they were burned in Aprtl, 1907 — suiilciently traverses the 
sworn statement that the books were burned in April and the indlctment 
Is good. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. i 911; Dec. 
Dig. § 494.*] 

3. Bankruptcy (§ 493*) — False Oath — Evidence — Sufficiency. 

MTiere accused testifled lu bankruptcy proceedings that his account 
books were burned on April 27, 1907, while it coneluslvely appeared that 
the books were not destroyed by lire in April, but were in his possession 
and control as late as a week and a half afterwards, and that durlng 
sucli week and a half his bookkeeper worked on them and delivered to 
accused statenients therefrom. a conviction of accused for perjury In 
violation of Bankruptcy Act July 1, 1898, c. .541, § 29b, 30 Stat. 554 (U. 
S. Comp. St. 1901, p. 3433), punlshing the making of a false oath in bank- 
ruptcy proceedings, was justified. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 912; Dec. 
Dig. § 493.'] 

4. Bankruptcy (§ 494*) — False Oatu — Indictment — Issues, Pboof, and Va- 

BIANCE. 

An indictinent for perjury, which allèges that accused gave false testi- 
mony before the référée in bankruptcy, is sustained by évidence that the 
hearing at which accused testified was had in the referee's otiice, that the 
référée admiiiisteretl the oath to accused as a wituess, and conducted 
personally a part of the examination, while a part was conducted by 
counsel, that ail the testlmony was taken by a stenographer, and that 
the référée was at ail times In the same room, or in one of his suite of 
offices adjacent to the room, In the absence of anything to show that the 
référée was not within the hearing of the examination at ail tlmes, as 
against the objection that the perjury was not committed before the 
référée in person, hased on the statement of the stenographer, deduced 
froni signs in her notes, that the référée was ont of the room part of the 

*For otber cases see same topic & S nVmssr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlme, but without any Independent recollection on her part that such 
was the case. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. $ 911 ; Dec. 
Dig. § 494.*] 

Hiimpbrey, District Judge, dissentlng. 

In Error to the District Court of the United States for the North- 
ern District of Illinois; Kelnesaw M. Landis, Judge. 

Dan Kovoloff was convicted of perjury, and he brings error. Af- 
firmed. 

Plaintiff In error. hereinafter terined "défendant," was indicted on .Tune 
30, 1908, for violation of section 29b of the Bankruptcy Act of July 1, 1S9S, 
whlch reads in part as follows. vlz.: 

"A person shall bo punlslied, by Iniprisonment for a period of not to exeeed 
two years, upon conviction of tbe offense of baviiig knowingly and fraudu- 
lently (1) concealed while a bankrupt, or after bis discbarge, from bis trustée 
any of tbe property belonging to bis estate in bankruptcy ; or (2) made a false 
oath or account in, or relation to, any proceedlng in bankruptcy." 

ïbe indlctment contalned tbree eounts, In the flrst of wbieb défendant was 
ebarged wltb having made a false oatb in relation to a proceedlng in bank- 
ruptcy, In wlllfully omitting from the statement of bis assets at the date of 
filing the pétition tbe proceeds of certain tire Insurance policies aggregating 
31,500. In the tbird count, he was ebarged with baving concealed from bis 
trustée ?1,500 and certain books, silverware, eut glass, and bousebold articles. 
On trial had, he was found not gullty as to both of thèse eounts. The second 
count ebarged bim with "unlawfully, wrongfuUy, wlllfully, knowingly, fraud- 
ulently, falsely, corruptly, and eontrary to bis said oatb" deposing and swear- 
ing In response to an examlnation by Frank L. Wean, référée, pursuant to 
the bankruptcy act, etc., tbat "ail of the books (that is to say, books of ac- 
count) of bim, tbe said Dan Kovoloff, had been burned up in a certain lire, in 
a certain building, at, to wit, 313 West Twelfth street," on the 21st day of 
April, 1907, in the city of Chicago, 111., that being tbe defendant's office ; 
and that défendant, on October IG, 1907, and on November 7, 1907, had no 
books of account, wbereas in truth he did on both tbose dates bave "in bis 
I}assession and under his control the books of aecomit of bim, said Dan Kovo- 
loff, whlch contalned a record of tbe business transactions of hini, said Dan 
Kovoloff, wbile engaged In business at, to wit, the said office at 313 West 
Twelfth Street, in tbe city of Chicago" ; and that. while being so examined, 
he well knew that the matters contalned in bis said statements as above set 
fortb were not true, and that he did not believe them to be true, and tbat 
he knew tbe said statements were wlllfully, etc., false and untrue. 

At the conclusion of the goverument's évidence, and again at the conclusion 
of ail the évidence, défendant moved tbe court to take the case from the jury, 
whieh was denied. 

ïbe jury found the défendant gullty as to said second count. Motions for 
new trial and in arrest were made and overruled, and défendant was sen- 
tenced to be confined and imprisoned in the bouse of correction of the city of 
Chicago for and during a period of one year. 

On the hearing, It was satisfactorily shown by the testimony of defendant's 
bookkeeper and anotber employé tbat the defendant's books of account, con- 
slsting of a ledger, a record book, journal, cashbook, daily book, and order 
book, were in defendant's possession to their knowledge, subséquent to tbe 
tire of April 21, 1907. The bookkeeper worked on them for a week and a half 
after tbe flre, struck off statements therefrom, and left them at defendant's 
bouse. The évidence entirely fails to account for the books subséquent to 
the time flxed by the bookkeeper at abont 1% weeks after the flre. It further 
appears from tlie évidence that the oath was administered by the référée to 
défendant as a witness in the examination before him on November 7, 1907, 
that he then swore that he had kept books of account, and that they were 

•For other e»so3 see same topîc & i nvmbbb in Dec. t Am. Dig». 1907 to flate, & Rep'r Indexe» 
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ail burned up In the said fire, and that the examinatiou was made In part 
by the référée, and in hls présence by counsel in the case. 

Whether or not tliere is évidence to show that the référée was for a part 
of the time during said examination in anotUer room in hls suite of offices 
dépends upon the wcight to be given to the testimony of the stenographer, 
who, while she has no independent recollection upon the matter, infers from 
certain langnage in her report of the évidence that he was for soine part of 
the time in siieh adjacent room, while the examination was carried on by 
counsel. It fnrther appears that the examination was carried on in the office 
of the référée and was, for ail that appears in tlie évidence, at ail times 
within his hearing or control, and that no objection was made to sueh man- 
ner of procédure. 

It further api>ears from the record that the défendant offered no évidence 
on the trial. 

The errors assigned. in substance, are: (1) That said count two of the in- 
dictment does not state an offense against the statute ; (2) that the évidence 
was insuflSelent to warrant a conviction. 

Benjamin C. Bachrach and John F. Geeting, both of Chicago, III., 
for plaintiff in errer. 

James H. Wilkerson and Seward S. Shirer, both of Chicago, 111., 
for the United States. 

Before KOHLSAAT, and MACK, Circuit Judges, and HUMPH- 
REY, District Judge. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1, 2] The second count of the indictment, in substance, charges that 
défendant committed perjury in that: (1) He falsely swore before 
the référée that his account books were burned in the fire of April 21. 
1907; and (2) that he had no books of account on October 19, 1907, 
and November 7, 1907, and by way of négation of thèse two alléga- 
tions sets out that he did hâve such books of account on October 16, 
1907, and on November 7, 1907. 

There is in the count no direct traverse of the alleged false state- 
ment that the books were delstroyed by fire on April 21, 1907, unless 
the charge that défendant had the books on the two later dates may 
be deemed such a traverse, or that the allégation in the indictment 
that he— 

"well knew that the raatters and things by hini made oatli to as herelnabove 
In thls count set forth were not true, and that the said Dan Kovololï, at the 
time and place above mentioned in this couut of this iiidictment, did not be- 
lieve the said matters and things by hlm testified to under oath, as aforesaid, 
to be true; that the testimony so given as aforesaid and so falsely sworn to 
and made oath by the said Dan Kovoloff, was willfully, fraudulently, and 
corruptly false and untrue as he, the said Ban Kovoloff, at the time of so 
ruaking oath and swearing as aforesaid well knew" 

— constituted a suflicient négation of that allégation. From the évi- 
dence, it appears that Kovoloff's statement as to the destruction of the 
books by thd fire of April 21, 1907, was false, and that when last 
seen, a week and a half after the fire, the books were in his posses- 
sion and control. It is laid down in Bartlett v. United States, 105 
Fed. 884, 46 C. C. A. 19, that : 

"The facts material to be charged in an indictment mnst be stated clearly 
and explicitly and mnst not be lett to intendnient or reached by way of infer- 
euce or argument." 
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In Rosenfeld v. United States, 202 Fed. 469, handed down at this, 
April, session of the court, we hâve conceded the correctness of this 
ntle of law with référence to an indictment charging perjury. 

Does the présent indictment state the material f acts explicitly ? 

In U. S. V. Freed (C. C.) 179 Fed. 236, Judge Hand says : 

"As to tbe failui'e to allège the actual tacts and not inerely that the défend- 
ants' testiniony in the perjury Indietuients was false, and that they believed 
It to he false, there is doubtless authority for the rule which would make 
the indictments invalid. The practice in this district has heen the other way, 
and on principle it is clear enough that the practice is right, for the requlre- 
nieut is of tlie allégation of évidence. If the practice is to be. chauged, the 
Circuit Court of Appeals [Second Circuit] must change it." 

Section 1025 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 720) providels that: 

"No indictnienf found and presented by a grand jury h) any district or cir- 
cuit or other court of the United States shall be deenied insutïicieut, nor shall 
the trial, judgnient, or other proceedhig therein, he affected by reason of any 
defect or imperfection in the matter of forni only, which shall not tend to the 
préjudice of the défendant." 

In substance, the présent presentment charges that défendant com- 
mitted perjury when he swore that his bocks were burned on April 
21, 1907; that instead of having been burned on said 21st day of 
April, 1907, they were in existence and in his possession up to No- 
vember 7, 1907; and that he knew he was making a false oath when 
he swore they were burneid in April, 1907. 

The assignments of perjury, under the principle enunciated in Com- 
nionwealth v. McLaughlin, 122 Mass. 449, are in substance an ex- 
plicit averment that défendant substantially testified that his books of 
account, which were sought for by his creditors, had been burned and 
were not in existence on April 21, 1907, whereas in truth and in fact 
they had not been consumed on that date, but had bee'.n in defendant's 
actual possession up to November 7, 1907. This constituted, we think, 
a direct traverse of the defendant's sworn statement that the books 
were destroyed by iire on April 21, 1907, and we hold the indictment 
in that behalf to be sufficient. 

[3] From the record it conclusively appears that the account books 
were not destroydd in the fire of April, 1907 ; that they were in the 
possession and control of défendant as late as 1^4 weeks after the 
fire; that, during the last-named period, defendant's bookkeeper 
worked upon theni and took otï and delivered to défendant statements 
therefrom; that the bookkeeper left theni in defeindant's possession. 
The question therefore is : Was this évidence sufficient to justify the 
jury in fmding défendant guilty as to said first assignment of perjury? 
We are of the opinion that it was. 

It thus becomes unnecessary to pass upon the second assignment of 
perjury. 

[4] Delfendant further contends that the hearing at which said acts 
of perjury were in the indictment charged to hâve been committed 
was not in fact had before the référée in person, but in his absence 
froni the room. From the évidence it appears that the hearing was 
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had in the referee's office; that he swore the witness and personally 
conducted some of the examination ; that the examination was in 
part conducted by counsel, and ail the évidence taken down in short- 
hand by a stenographer and written out in full ; that the référée was 
at ail times in the same room, or in one of his suite of offices adjacent 
to said room ; that no objection was at the time made to the course 
pursued by the référée; that défendant was not in any way prej- 
udiced thereby; that thera is nothing in the record to show that the 
référée was not within hearing of said examination at ail times ; and 
that the examination was in the nature of a civil proceeding. More- 
over, the only évidence in the record upon which to base the claim 
that the référée was not at ail times présent during said examination 
is that of the stenographer, who deduced from certain language or 
signs jn her notes that the référée was out of the room part of the 
time. She had no independent recollection that such was the case. 

The évidence sustains the allégations of the indictment that the 
examination was made by thd référée, and effectually controverts de- 
fendant's contention that there is a variance between the indictment 
and the évidence, with référence to that matter. Schintz v. People. 
178 m. 320, 52 N. E. 903 ; Nichols & Shepherd Co. v. Metzger, 43 
Mo. App. 607; Murphy v. People, 19 111. App. 131 ; Guidas v. State. 
78 Miss. 622, 29 South. 525; Ermlick v. State (Miss.) 28 South. 847; 
Turbeville v. State, 56 Miss. 793, 799 ; State v. Smith. 49 Conn. Z77 ; 
Pritchett v. State, 92 Ga. 65, 18 S. E. 536 ; Rowe v. People, 26 Colo. 
542, 59 Pac. 57. 

Affirmed 



HUMPHREY, District Judge (dissenting). The finding in the sec- 
ond count that défendant on October 16th and November 7th had in 
his possession certain books of account is not a sufficient traverse of 
the words charged as perjury that the books had been burned on April 
21st. 

The sixth amendment to the Constitution gives the requirement for 
an indictment. 

The clear and distinct negativing of the truth of a statement ou 
which perjury is charged is a substantial and necessary part of an 
indictment. No indictment for perjury can be good without it. 

Section 1025, Revised Statutes, cannot cure a defect which renders 
the indictment insufficient under the sixth amendment. As to this sec- 
tion, Justice Harlan, spelaking for the Suprême Court in Markham v. 
United States, 160 U. S. 319, 326, 16 Sup. Ct. 288, 291 (40 L. Ed. 
441), said: 

"It is not to be Interpreted as dispenslng with the requirement In section 
5396 [U. S. Comp. St 1901, p. 3655] that an indictment for perjury must set 
forth the substance of the offense charged. An indictment for perjury that 
does not set forth the substance of the offense will not authorize judgment 
upon a verdict of guilty." 

See, also, Dunbar v. United States, 156 U. S. 192, 15 Sup. Ct. 325. 
39 L. Ed. 390; United States v. Carll, 105 U. S. 611, 26 L. Ed. 1135 ; 
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United States v. Simmons, 96 U. S. 360, 24 L. Ed. 819 ; United States 
V. Petttis (C. C.) 84 Fed. 791 ; United States v. Cruikshank et al, 92 
U. S. 557, 23 L. Ed. 588. 



In re KNOWLTON & CO. 

WATERS et al. v FIKSÏ NAT. BANK OF GARDNER, MASS., et al. 

(Circuit Court of Appeals, Tliird Circuit. January 24, 1913.) 

No. C3. 

Bankritptct (5 ."•"4*) — Paetnersiiip — Marshaling of Assets. 

Where tlie iiiemliers of a bankrupt partuership were a naturel person 
and anotlier partnersliip, which is also iusolveut, lu tlie marstialing of 
assets, imder Bankruptcy Act July 1, 1898, c. 541, § 5f, 30 Stat. 548 (U. 
S. Comp. St. 1001, p. 3424), tlie constituent ]>artnership Is to be treated 
as an indlvidual partner, and Its assets applled first lo tlie payment of Us 
own creditors : the surplus ouly, if any, being dlstributable to the 
credltors of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 555-564; 
Dec. Dig. § 354.*J 

Appeal from the District Court of the United States for the East- 
■ern District of Pennsylvania; J. B. McPherson, Judge. 

In the matter of Knowlton & Co., a partnership, bankrupt. From 
an order of the District Court for distribution of assets to the First 
National Bank of Gardner, Mass., and others, William R. Waters and 
others, creditors, appeal. Affirmed. 

For opinion below, see 196 Fed. 837. 

Arthur G. Dickson, James McMullan, Horace Paul Dormon, and 
Henry P. Brown, ail of Philadelphia, Pa., for appellants. 

James A. Stiles, of Gardner, Mass., and Henry G. Flart, of Phila- 
delphia, Pa., for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and RELL- 
STAB, District Judge. 

GRAY, Circuit Judge. This is an appeal from an order and decree 
made and entered in the above-entitled cause by the court below, 
sitting in bankruptcy, modifying and in part reversing the order made 
by a référée in bankruptcy, in regard to the distribution of a fund 
in the hands of the trustées of the estate of Knowlton & Co., received 
by them from the assignées of the firm of A. & H. C. Knowlton, one 
of the partners of the said fïrm of Knowlton & Co. The case both 
before the référée and the court below was heard on an agreed state- 
ment of facts, briefiy summarized as follows : 

On June 18, 1910, the partnership of Knowlton & Co., formed 
November 28, 1908, doing business in Philadelphia, was adjudged a 
bankrupt; the bankrupt partnership consisted of the firm of A. & 
H. C. Knowlton, of Gardner, Mass., and John W. Maskell, of Cam- 
den, N. J. The partners of A. & H. C. Knowlton had their dom- 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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icile, and the firm its principal place of business, in Gardner, Mass. 
This firm was formed July 2, 1895. Neither the firm of Knowlton 
& Co. nor John W. Maskell had any interest whatsoever in the said 
firm of A. & H. C. Knowlton, or its property, business or assets, ex- 
cept as herein stated. Knowlton & Co. and A. & H. C. Knowlton 
were "separate partnerships." The latter sold "chairs in the white" 
to the former, for which it was paid,- and, except as to certain in- 
dorsements of notes of the former company to the latter company 
to secure deferred payments, there were no business transactions be- 
tween the two, and each kept separate books of account. February 
21, 1910, the Gardner partnership made an assignment for the benefit 
of creditors to Greenwood, Derby and Bryant. At that time, it owed 
about $15,000, ;upon contracts and obligations with which neither the 
firm of Knowlton & Co. nor John W. Maskell were in any wise com 
cerned and upon which neither was in any way liable. The Gard- 
ner partnership was then able to pay in full ail its debts, excluding 
its liability as a partner in Knowlton & Co., and the liquidation of its 
assets resulted in a net sum of $25,000 — more than sufficient for that 
purpose. The bankrupt firm of Knowlton & Co. was indebted in 
an amount greater than its assets. The administration of the assets 
of the Gardner firm of A. & H. C. Knowlton was taken over by 
the court below, as being the assets of one of the partners of the 
bankrupt firm of Knowlton & Co., and the net proceeds thereof, 
amounting to about $25,000, were paid over by the assignées of the 
Gardner firm to the trustées in bankruptcy of the Philadelphia firm. 
The assets of the firm of Knowlton & Co. hâve proved insufficient 
to pay its partnership debts. Debts primarily due from the Gardner 
firm of A. & H. C. Knowlton, or due from it by virtue of its indorse- 
ment of paper of Knowlton & Co. and John W. Maskell, hâve been 
proved in this cause against the said firm. Debts primarily due from 
the Philadelphia firm of Knowlton & Co. hâve likewise been proved 
against A. & H. C. Knowlton as a partner in Knowlton & Co., sub- 
ject to an order of court which permitted such proof to be ma.de, sub- 
ject to the détermination of the questions of law submitted to the court 
below upon the statement of facts. Thèse questions were : 

First. — Does the adjudication in bankruptcy of Knowlton & Co. 
and the administration of its affairs in. this court draw to this court 
the administration of the assets of A. & H. C. Knowlton, as one 
of the partners in said firm of Knowlton & Co. ? 

Second. — Are the creditors of Knowlton & Co. entitled to prove 
against A. & H. C. Knowlton, as one of the members of the firm 
of Knowlton :& Co., for the full amount of their respective daims,. 
or, for whatever balance may remain due thereon after applying 
such sums as rnay hâve been or W;ill be received, from the estate of 
Knowlton & Co.? _ . 

Third. — Can the creditors of Knowlton & Co. share equally in 
the distribution of the assets of A. & H. C. Knowlton with the other 
creditors of A. & H. C. Knowlton ? 

The learned court below has decided the first question in the af- 
firmative. Also, that the creditors of Knowlton & Co. are entitled 
202 F.— 31 
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to prove against the firm of A. & H. C. Knowlton, as a partner of 
thé bankrupt firm, for the full amount of their respective daims. 
No appeal bas been taken from thèse décisions. 

As to the third question, the court held that the partnersbip cred- 
itors of Knowlton & Co. can share in the distribution of the assets 
of A. & H. C. Knowlton only after the other creditors of A. & H. C. 
Knowlton hâve been paid in full. In this respect the judgment be- 
low is appealed from and the détermination of the court on this ques- 
tion is assigned for error. 

The well-known rule in equity, that bas been so long applied to 
the marshaling of assets and liabilities between partnerships and the 
individual members thereof, bas been embodied in section 5f of the 
présent Bankrupt Law, as well as in those that havepreceded it, as 
follows : 

"The net proceeds of the partnerslilp property shall be appropriated to the 
payment of tlie partnershlp debts, and the net proceeds of the individual es- 
tate of each partner to the payment of his Individual debts. Should any sur- 
plus remain of the property of any partner after paying his Individual debts, 
such surplus shall be added to the partnershlp assets and be applied to the 
liayment of the partnershlp debts. Should any surplus of the partnershlp 
property remain after paying the partnershlp debts, such surplus shall be 
added to the assets of the individual partners in the proportion of their re- 
spective interests in the partnershlp." 

As it is well settled and not hère denied that one partnership, "A," 
may be an individual partner of another partnership, "B," it would 
seem to be a logical conclusion that the assets of partnership "A," 
as an individual member of partnership "B," must be applied to the 
debts of partnership "A" before they can be called on to contribute 
to the debts of partnership "B." So, in turning to the case in hand, 
the Gardner partnership, as a légal entity, was a member of the 
Philadelphia partnership, and its debts, qua the Philadelphia partner- 
ship, were the individual debts of a partner of the Philadelphia firm, 
in the sensé of section Si of the stâtute, and the liability for such 
individual debts must bave préférence to the Gardner partnership's 
liability, as a member of the Philadelphia firm, for the debts of that 
firm. The confusion and fallacy in the contrary contention seems to 
arise from the fact that the debts of the constituent partnership are 
individual debts, qua the Philadelpliia partnership, but they arid the 
partnership debts of the Philadelphia firm are alike partnership lia- 
bilities of the constituent Gardner firm, though the former liability 
is primary and the latter is secondary. 

This satisfies logically and equitably the exigence of the rule. We 
are relieved, however, from f urther considération of this question 
by the clear and adéquate discussion by the leamed judge of the 
court below in the opinion accompânying its judgment, as found in 
In re Knowlton & Co. (D. C.) 196 Fed. 837. 

The decree and order below are hereby affirmed, 
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AMERICAN BONDING 00. OF BALTIMORE v. ALCATRAZ CONST. CO. 
(Circuit Court of Appeals, Second Circuit. January 13, 1913.) 

No. 76. 

1. PWNCll'AL AND SURETY (| 175*) RiGHT OF SciîETY TO iNDEitNITY CON- 

TBACT. 

A principal is bound to indeumify his surety against loss, witliout auy 
express agreement therefor ; and a contraeting couipany, vvhieli, on mak- 
ing application to a surety company to furnish the bonds it was required 
to give to secure performance of its contracts, delivered to the surety 
company an agreement to indemnify it against loss, cannot avold 11a- 
bility thereon, because it did uot defluitely specify wliat bond it was 
intended to cover. 

[Ed. Note.- — For otlier cases, see Principal and Surety, Cent. Dig. §§ 
505-509; Dec. Dig. § 175.*] 

2. Municipal Cobpobations (§ ,368*) — Repaie of Stheet — Dissolved Corpo- 

ration — Notice. 

Where a paving company, which had given a guaranty to maintaln 
streeta in good condition for 10 years and make needed repairs on no- 
tice, was dissolved wltblu the 10 years, notice malled by registered let- 
ter to the corporation, and received by some one actlng in its behalf, was 
sufflcient to bind it and its surety. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
901 ; Dec. Dig. § 368.*] 

3. Principal and Surety (§ 175*) — Contbact to Indbiixify Surety — l'vi- 

DENCB OF Loss. 

A provision, in an indemnity agreement given by a paving contracter 
to the surety on its bond to keep the paving In repair for a term of 
years, that vouchers and other évidences of payments by the surety com- 
pany should be eouclusive between the parties, is reasonable and valid. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
505-509; Dec. Dig. § 175.*] 

In Error to the District Court of the United States for the South- 
ern District of New Yorlf ; James P. Platt, Judge. 

Action at law by the American Bonding Company of Baltimore 
against the Alcatraz Construction Company. Judgment for de- 
fendant, and plaintiff brings error. Reversed. 

The action was brought by the plaintifC to recover $18.135.65 alleged to 
hâve been pald by it as surety for the défendant upon bonds given by the 
latter to différent munlcipalities to secure the performance of certain cou- 
tracts containing provisions guaranteeing the condition of, and agreelng to 
-keep in repair, streets. The complaint contained two causes of action. 
The first was for moneys pald to the city of Détroit, Mich., and the second, 
tor moneys paid to the city of Ft. Wayne, lud., in settlement of daims 
against the défendant based upon such contracts. 

The trial court excluded the plalntiff's proof as to the first cause of action 
and dlrected a verdict for the défendant upon the second cause, and the 
plaintifC bas brought this -writ of error. Other material facts are stated in 
the c^lnion. 

Wilder, Ewen & Patterson, of New York City (J. Ewen, of New 
York City, of counsel), for plaintifï in error. 

Kellogg & Rose, of New York City, for defendatrt in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, cS: Rep'r Indexes 
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NOYES, Circuit Judge (after stating the facts as above). [1] 
The trial court excluded the plaintiiif's proof as to the first cause 
of action because it held that the indemnity agreement sued upon 
was so uncertain as to be invalid. Tiie agreement was duly dated 
and executed and was attached to a bond apphcation. The agree- 
ment itself is full and complète except that the amount of the pre- 
mium to be paid is not filled in. It refers to the "bond herein ap- 
plied for." The application form, however, contains many unfilled 
blanks and it cannot be said that any particular bond is described. 
But the application is for bonds. The subject matter of the con- 
tracta which they are to cover relates to "asphalt pavements and 
guaranteeing the same." The defendant's place of incorporation is 
shown and its officers authorized to sign contracts are designated. 
A statement of the defendant's assets and liabilities also appears 
and the expérience of its management is stated. Ail the informa- 
tion necessary to enable the plaintifï to détermine intelligently 
whether to act as surety appears except the amount of the bonds 
desired. It seems clear that the application was thus made, indefi- 
nite in amount, to cover any bonds which the plaintifï might tliere- 
after write for the défendant. That it was so accepted by the plain- 
tifï is apparent, for the bond in question was issued about three 
months after this application and it does not appear that any new 
one was made. 

A principal is bound to indemnify bis surety against loss without 
any express agreement and the indemnity agreement in this case 
adds little to the common law obligation, except in so far as relates 
to the establishment of liability. An agreement of this nature is 
one which a surety company v/ould naturally expect to receive and 
which a contracting company would naturally expect to give. 
Such an agreement requires only gênerai language. One might 
well be drawn to cover any bonds which a surety company should 
give for a contracter. We think that it was altogether too narrow 
a ruling to reject the agreement in question as void for uncertainty, 
and that there was error in excluding the proof ofifered as to the 
first cause of action. 

[2] A verdict was directed for the défendant upon the second 
cause of action for the reason, as may be gathered from the con- 
tentions made in support of the rulings, that notice to make repairs 
under the Ft. Wayne contracts was not properly given to the de- 
fendant. But thèse contracts contained another provision than 
that expressly requiring notice. The défendant warranted that the 
streets should be in good condition at the end of ten years from the 
date of completion and it is argued that the plaintifï would be lia- 
ble upon the bonds for breach of this warranty without any notice 
to repair. Assuming, however, for présent purposes that the agree- 
ment to repair was not distinct from the warranty of condition and 
that notice was necessary, we think there was sufficient proof of 
such notice to send the case to the jury. That défendant corpora- 
tion had been dissolved under the New York statute and there was 
some difficulty in giving notice. Due notice was, however, mailed 
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to the corporation itself and to its former représentatives. The no- 
tice to the corporation was sent by registered mail and a receipt 
was returned by the post office. There is no déniai by any officer 
or trustée that notice was actually received. Moreover one of the 
directors who l)ecame liquidating trustée was personally informed 
by the plaintifF concerning the notice. When a contracting Com- 
pany enters into long term contracts and then gets itself dissolved, 
it should not escape liability because it has made the service of no- 
tice upon it difiicult. Hère there was sufficient proof of service to 
make out a prima facie case, and plaintiff was entitled to go to the 
jury. 

[3] As to another contention of the défendant: The provisions 
of the agreement to the eiïect that the vouchers and other évidences 
of loss should be conclusive upon the question of liability, were 
reasonable and valid. Such provisions in an indemnity agreement 
are obviously necessary to give a surety company the riglit which 
it should hâve under certain circumstances to make settlements, 
and are wholly unlike those executory agreements for arbitration 
which are some times rejected as ousting courts of their proper ju- 
risdiction. 

There was error in directing a verdict for the défendant upon the 
second cause of action. 

The judgment of the District Court is reversed. 



ROLAND V. GREAT NORTHERN RY. CO. 
(Cireuit Coiiit of Aiipeals, Ninlti Circuit. February 3, 191.3.) 

No. 2,169. 

1. Master and Servant (§ 270*) — Negt.ioesce — Relevanct of Evidence. 

Where, in nu action for injuries to a rjiihvay employé by being struek 
by a Steel eliiu from a coUi chisel, plalntifC claimed that défendant was 
négligent in fuiling to furnisli proper tools, to wit, the chisel, and tes- 
tified Ihat plîiiiitiff's section forenian was the only man wbo furnisbed 
the tools, and liired and discharged men, and that no warning was given 
plaintiff as to the condition of the tool, évidence that tools were only 
furnished by defendant's store on réquisition of the section forenian after 
proper inspection, that the forenian had no authority to purchase or ob- 
tain tools elsowhere, and that the chisel in «luestion had not been so 
furnislied, was relevant and niaterial, as bearing on the forernan's au- 
thority in furnisliing the saine. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig |§ 
913-927, 932 ; Dec. Dig. § 270.*] 

2. Api'Eal and Errok (§ 204*)— Questions Not Raised at Trial — Review. 

An objection to évidence, not presented to the trial court, cannot be re- 
viewed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 1149, 
1258-1272, 1271-1278, 1280, 1569 ; Dec. Dig. § 204.*] 

3. Appeai, and EiBKOR (§ 263*)— Issues— Submission— Waivee or Eebob. 

Plaintife, by faillng to except to an Instruction subniitting a question 
of the authority of his section forenian to furnish tools not provided by 

•For other cases see same topic & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indeies 
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defenUaut; in ac-cordance wlth its réquisition rules, conseuted to the sub- 
mission of the case to the jury iu tlie nianner in whlch the issues were 
stated in the charge, lucludiug the question wliether the foreman was 
acting witliin the scope of his authority. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. || 1516- 
1523, 1525-1532 ; Dec. Dig. § 263.*] 

In Error to the District Court of the United States for the Western 
District of Washington; George Donworth, Judge. 

Action by James Boland against the Great Northern Railway Com- 
pany. Judgment for défendant, and plaintiff brings error. Affirmed. 

The plaintiff in error was the plaintiff in the conrt helow, and he alleged 
jn his complaint in substance that, while vs'orking as a section laborer for 
the défendant, the latter negligently furnished him with a defectlve cold 
chisel to be used with a hammer ; that, while usiiig the same in a proper 
manner, a small chip fliew f rom tlie head of the cold chisel and put; out his 
eye. The défendant answered, admlttiug that the plaintiff was worklng for 
the défendant when the accident oceurred, that he was uslng a hammer and 
a cold chisel, and that the défendant had ftirnished hlm the hammer ; but 
it denied that it had furnished him with the chisel, and it denied that it 
was neccssary or proper for the piaintiff to use the said cliisel. 

The assignments of error briug in question the rullngs of the trial court In 
admitting certain évidence, the substance of which Is as follows : .Tolm Craig. 
who had been section foreman for the défendant for 18 years, testlfied that 
in his expérience with the défendant he had nerer known of thelr fnrnishlng 
section men with chlsels such as that which the plalntilî was uslng, and he 
said that the chisol referred to "is not a chisel. This is a stonecutter's point, 
to eut holes In the rock to lift with the derrick." Ile testified that the sec- 
tion foreman had no authority to buy tools and charge to the company, and 
had no authority to obtain tools in any way, escept froni the supply train 
on réquisition. P. II. JEcFadden, the defendanfs division roadmaster, tes- 
tified: That the tools were furnislied by monthly supply cars. "The section 
foreman makes a réquisition niouthly, and that order is filled at the store 
department, and sent out In the supply car once a nionth, and in most cases 
it is accompanied by the assistant roadmaster. The tools that are fur- 
nished in that way pass inspection at the shops and the storehouses at each 
point they are furnished froni, and also by tlie assistant roadmaster, and 
many times by myself, if I go up with the car and on the section. The reg- 
ular shop inspections are niade before tliey are slilpped. The duty of the 
assistant roadmaster Is to inspect the tools, and any defective tools shall 
be shipped in and new ones returued In their iilace. The rule is to make a 
trip of lnsi)ection and supply of that sort monthly." That Pat Boland had 
no authority in the nionth of August, 1909, to procure tools in any other way, 
and that, if no suitable tools were on liand, the niutter could liave been held 
in abeyance for several days or weeks, "and I miglit say months, untll the 
proper tool was suppUed, If It was necessary to liuve that tool." That sec- 
tion foremen make réquisitions for tools, and in so doing they inspe<:'t theni, 
and that a chisel such as was used by the plaintiff is not furnished to sec- 
tion mon.. Patrick Boland, the foreman, testified that he gave to the plain- 
tiff the chisel which he was using, that he fourni it in a donkey engine on a 
scow, and tliat it was not oue of defendanfs chisels; that he had the reg- 
ular standard rail chisel, and always carrled theni in his hand car. 

The court instructed the jury that the mastor could delegate to another 
the duty which he owed to an einployC to exercise ordlnary care in provid- 
ing reasonably safe tools ; tliat there was in the case for tlieir détermination 
a question of fact whether the foreniau. Pat Boland, was acting within the 
scope of his authority when lie procured and furnished to tlie plaintift the 
chisel vvitli which he was worklng; that the question whetlier he was acting 
within the scope of his authority in procuring that chisel, and in furnlshlng 

•For other cases see same toplc & i ncmbek in Dec. & Am. Digs. 1907 ta date, & Eep'r ludexea 
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it to thc plaintiff, was a matter for them to determtae from tlie évidence; 
and Rfiid: "If he was actiug withln the scope of hls authority, then his acts 
are binding upou the défendant; if he was actlng outslde the scope of his 
autliority. thcii hls actw are net binding upou the défendant." ïhe plaintiff 
took 110 exception to any portion of the charge, and made no request for 
instructions. The case was subuiitted to the jury, and a verdict was re- 
turned for the défendant. 

Heber McHugh and John T. Casey, both of Seattle, Wash., for 
plaintiff in errer. 

F. V. Brown and F. G. Dorety, both of Seattle, Wash., for défend- 
ant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The testimony set forth in the foregoing statement of facts, which was 
admitted over the objection of the plaintiff, was offered in response 
to certain testimony of the plaintiff. The complaint had charged the 
défendant with négligence. It had not named any officer of the de- 
fendant, nor had it set forth that the duty of the master to furnish 
safe appliances had been delegated to any one. On the trial the plain- 
tiff testified, however, that Pat Boland, the section foreman, furnished 
the tools to work with; that he hired and discharged the men, and 
there was nobody else that furnished tools and hired and discharged 
the men, other than the foreman; that no warning was given the 
plaintiff as to the condition of the tool ; that the foreman came along, 
and brought him the chisel, and said, "Take that chisel and hammer 
and eut thèse two corners out;" that he did so, and, while doing it, 
he received the injury to his eye. It was to rebut this testimony that 
the évidence above alluded to was offered by the défendant. It was 
admitted on the theory that the défendant had the right to show, if it 
could, that Boland, in furnishing the plaintiff with the chisel, did so 
without authority of the défendant, and, in fact, did so contrary to the 
defendant's directions. The testimony so admitted does not tend to 
rebut the proof that the foreman had the authority to hire and dis- 
charge the men, or that he furnished the plaintiff with the cold chisel 
which hè was using, or that he had authority to furnish the men with 
tools. But it does tend to show that his aitthority was limited, and 
was to be exercised only in a specified way, and that he had no au- 
thority to furnish tools other than those which were supplied him by 
the défendant, and which were to be obtained by him in a prescribed 
manner. 

[2] The plaintiff contends that, the défendant having given author- 
ity to the foreman to hire and discharge the men and to furnish them 
tools, it follows that its whole duty to furnish such employés with safe 
tools was delegated to the foreman, and that it is bound by any act 
which he did in the discharge of that duty — citing Hermanek v. 'Chi- 
cago & N. W. Ry. Co., 186 Fed. 142, 108 C C. A. 254; Telander v. Sun- 
lin (G..C.) 44 Fed. 564; Port Blakely Mill Co. v. Garrett, 97 Fed. 
537, 38-C. C. A. 342, and other cases — and that therefore the testimony 
which W'as objected to should hâve been excluded. We need not ex- 
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press an opinion upon tlie question which is thus presented. It does 
not appear that this contention vvas ever brought to the attention of 
the court below. There was no motion to strike out the testimony on 
the ground suggested, nor was there any request for an instruction in 
accordance with the plaintiff's views. 

[3] On the contrary, the plaintitï, by his failure to except to the 
instruction, consented to the submission of the case to the jury in 
the manner in which the issues were stated in the charge, including 
the question whether the foreman was acting within the scope of his 
authority, and instructing them that, if he was acting outside the scope 
of his authority, his acts were not binding upon the défendant. The 
plaintiff is in no position now to assign error to the admission of the 
testimony. 

The judgment is affirmed. 



REAGAN V. UNITED STATES. 

(Oircuit Court of Appeals, Nlutli Circuit, l'ebruury 3, 1913.) 

No. 2,130. 

1. Chtminai, Law (§ 635*) — Bill of Rigiits— Kigiit to Public Trial— Ex- 

clusion OF Spectatobs. 

Défendant, in a prosecution for râpe, was not deprived of a public 
trial by an order clearing the courtroom of spectatprs, but perinltting 
ail persons conuetîted with the court, either as oflicers or members of 
Uie bar, and ail persons in any manner conuected with the case as wlt- 
nesses, etc., to remain. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1452; 
Dec. Dig. § 635.*] 

2. Ckiminal Law {§ 1169*) — Appeal — Evidence — Pbe.judice. 

Where proseciitrlx testified as to her own âge, as did also lier mother 
and the nur.se who was présent when slie was born, and there was no 
crédible évidence contradlcting such proof, défendant was not pre.judiced 
by tlie adnùssion of au entry in a Bible of the date of lier birth, alleged 
to hâve been niade by prosecutrix's mother flve weeks thereaftor. 

[Ed. Note. — For other case.s, see Criminal Law, Cent. Dig. §§ 3088, 
3130, 31.37-3143; Dec. Dig. § 1169.*] 

In Error to the District Court of the United States for the Fourth 
Division of the District of Alaska. 

WiUiam Reagan was convicted of an olïense, and he brings error. 
Affirmed. 

T. C. West, Fernand de Journel, and Joseph T. Curley, ail of San 
Francisco, Cal., and James Wickersham and J. E. Coffer, both of 
Fairbanks, Ala., for plaintiff in error. 

John L. McNab, U. S. Atty., of San Francisco, Cal. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circviit Judge. The plaintiff in error was convicted in 
the United States District Court for the Fourth District of the T^erri- 

■•For otUer cases see same topio & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tory of Alaska under an indictment which charged him with the crime 
of râpe iipon the body of one Violet Myers, a female person under the 
âge of 16 years. 

[1] The assignment of error principally relied upon is that the 
court, at the beginning of the trial, directed that the spectators should 
leave the courtroom ; whereupon the bailiffs cleared the courtroom of 
spectators, and counsel for the plaintiff in error noted an exception to 
the court's order. The court then said : 

"Your exception is granted. I made that order for the reasons, flrst, that 

1 belleve maiiy are hère out of morbid curicKity ; second, I feel that the 
jurors in the box can listen to the testiniony better if not bothered by people 
in the courtroom ; and, In the third place, I am not feeling good myself thls 
morning, and I can listen to the testiniony of the witnesses and objections 
of counsel better than if I am bothered with noise in the courtroom. Coun- 
sel: I only want to object upon the ground that the défendant is entltled to 
a public trial. Court: Ile is getting a public trial except for those reasons. 
The record niay show that it is upon my own motion, wlthout any request 
from either side." 

There is no provision of the Code of Alaska guaranteeing to the 
accused in a criminal case the right to a public trial ; but the right of 
the plaintiff in error to demand a public trial is found in the sixth 
amendment to the Constitution, which provides that in ail criminal 
prosecutions the accused shall enjoy the right to a speedy and public 
trial. 

The question presented by the assignment of error is one upon which 
the authorities differ. In some of the décisions it is held that the 
exclusion of spectators from the courtroom is a violation of the de- 
fendant's constitutional right to a public trial, and that préjudice will 
in ail cases be presumed therefrom. People v. Murray, 89 Mich. 276, 
50 N. W. 995, 14 h. R. A. 809, 28 Am. St. Rep. 294; People v. Yea- 
ger, 113 Mich. 228, 71 N. W. 491; Tilton v. State, 5 Ga. App. 59, 
62 S. E. 651 ; State v. Hensley, 75 Ohio St. 255, 79 N. E. 462, 9 L. 
R. A. (N. S.) 277, 116 Am. St. Rep. 734, 9 Ann. Cas. 108; People v. 
Hartman, 103 Cal. 242, 37 Pac. 153, 42 Am. St. Rep. 108. In the case 
last cited, however, the order was more stringent than the order in the 
case at bar ; for it excluded "ail persons except the officers of the court 
and the défendant." Other décisions hold that if the coui'troom is bare- 
ly large enough for the officers of the court, the witnesses, and the jury- 
men, or if spectators become disorderly or boisterous with laughter, 
so as to interfère with the court and confuse the witnesses, they may 
be excluded without depriving the défendant of his constitutional right. 
Kugadt v. State, 38 Tex. Cr. R. 681. 44 S. W. 989; State v. Callahan, 
100 Minn. 63, 110 N. W. 342; Grimmett v. State, 22 Tex. App. 36. 

2 S. W. 631, 58 Am. Rep. 630; Lide v. State, 133 Ala. 63, 31 South. 
953 ; People v. Kerrigan, 73 Cal. 222, 14 Pac. 849. If, for the rea- 
sons given in the cases last referred to, the court may exclude specta- 
tors, we see no ground for holding that the court may not exclude 
them in a case such as the case at bar ; for if the défendant in a crim- 
inal trial has the constitutional right to the présence of spectators in 
the courtroom at ail times during the trial, and the deprivation of 
that right shall be presumed prejudicial to him, he ought not to be 
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deprived of it under any circumstances, no matter what may be the 
conduct of the spectators, since he is not responsible for their conduct. 
We think the better doctrine is that it is not réversible error to exclude 
the spectators as was done by the order of the court in the case at bar, 
when there is no showing whatever that the défendant was prejudiced 
thereby, or deprived of the présence, aid, or counsel of any person 
whose présence might hâve been of advantage to him. The constitu- 
tional provision for a pubhc trial should be construed in a reasonable 
sensé, and in view of the object thereby intended to be subserved. The 
mère déniai of the literal right should not be held ground for reversing 
a judgment, unless it can be perceived that the défendant bas been de- 
prived of soine benefit or advantage thereby. 

The only conceivable benefit the défendant might hâve been deprived 
of by the order of the court in this case was the présence in the court- 
room of a crowd of idle, gaping loafers, whose morbid curiosity would 
lead them to attend such a trial, and the conséquent embarrassment 
and annoyance their présence might cause to the vmfortunate girl who 
was called upon to testify to the story of the defendant's crime and 
her shame. Of the deprival of that benefit the défendant bas no légal 
ground to complain. The trial was not, by the order of the court, 
rendered a secret trial. In a sensé it was still a public trial. In ad- 
dition to the court and jury, there were présent in the courtroom the 
officers of the court, the witnesses for the government and for the de- 
fendant, and the counsel for the respective parties, and no members 
of the bar were excluded. Thèse constituted a sufficient number of 
the public to see that the plaintiff in error was fairly dealt with and 
not unjustly condemned. In State v. Nyhus, 19 N. D. 326, 27 L. R. 
A. (N. S.) 487, 124 N. W. 71, the Suprême Court of North Dakota 
held that on a trial on the charge of râpe the making and enforcing of 
an order excluding ail per.sons from the courtroom, except ail jurors, 
officers of the court, including attorneys, litigants, and their attorneys, 
witnesses for both ]3arties, and any other person or persons whom the 
several parties to the action may request to remain, does not deprive 
the défendant of a public trial, within the statutory and constitutional 
provisions giving persons accused of crime the right to a speedy and 
public trial. Of those provisions the court said : 

"ïliey weve enacted to niaU-e it forever ijupussible for piiblùf prosecutors 
or courts to continue tlie evils of secret trials as tliey foriiierly existed. 
* * » Tliese iiroA-isions are held to be subject to a reasonable eonstrin- 
tion, and circumstances may arise wliere certain portions of the public may 
he excluded witliout inipairinp; the defendant's rights under thèse provisions. 
For instance, it is conceded by text-writers and courts .i,'e!ierally that per- 
so]is of iinniature years may be excluded froni tlie courtroom during tlie 
trial, where the évidence relates to scandalous, iudeceiit, or Immoral mat- 
ters. l''tirtli(>ruiore, the courtroom may be cleared to prevent interférence 
with or obsti'uction of the due administration of justice." 

In Benedict v. People, 23 Colo. 126, 46 Pac. 637, the court said: 
"lu a crindnal case tlie trial nuist be public, not secret; but the public 
trial does not necessarily contemplate that every person whose morbid curi- 
osity for indécent détails draws him thitlier shall hâve that curiosity grati- 
fied by belufi perniîtted to be présent iu the courtroom to listen to tlie re- 
•tltal of disgusting facts." 
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[2] Error is assignée to the admission in évidence of an entry in 
a Bible, made by the mother of the prosecuting witness, stating the 
date of the latter's birth. The entry was made five weeks after the 
birth. It was objected to on the ground that the book was not a fam- 
ily Bible, and contained but a single entry. Aside from the évidence 
so admitted, there was ample proof of the âge of the prosecuting wit- 
ness. She testified as to her âge, as also did her mother and the wo- 
man who, as a nurse, attended her mother at the time when the girl 
was born. There was no évidence worthy of considération to contra- 
dict it. If there was error, therefore, in the admission of the entry in 
the Bible, it was harmless. People v. Slater, 119 Cal. 620, 51 Pac. 957. 

There are other assignments of error, but we find in none of them 
ground for reversing the judgment. 

The judgment is jiffirmed. 



tTNION NAVAL STORES CO. T. UNITED STATEa 

'(Orcult Court of Appeals, Flfth Circuit Tebruary 4, 1913.) 

No. 2,415. 

L PuSiJC Lands (S 8*)— Tbespass — Unpeefected Houestkad Entbt — Tak- 

ING TUKPENnNE. 

The boxtng of trees on an unperfected homestead entry by a trespasser 
and the extractlng of crude turpenflne therefrom constltutes a willful 
trespass, especlally where the trespasser was warned by the entryman 
of the condition of hls tltle and the trespasser's probable liabillty to 
the goyemment. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. {$ 8, 148; 
Dec. Dig. S 8.» 

Ilights acquired by homestead settlements and entrles, see note to Mc- 
Cune V. Esslg, 59 C. C. A. 434.] 

2. Tboveb and Convebsion (5 48*) — Damages — Fubuo Lands — UNPEErEOTE» 
Homestead Entbt — Tbesfa£8 — ^Takino Tubpentine — Bona Fide Fub- 

CHASEB. 

Défendant contracted to purchase turpentine from H. by an agree- 
ment stipulating that R. was not to box trees on uncompleted home- 
steads. R. nevertheless took turpentine from trees on land whlch he 
was warned was held by homestead entrymen under an unperfected en- 
try, and sold the same to défendant, who purchased in good falth. 
Meld, that défendant was a purchaser from a willful trespasser, and 
was liable to the United States for the value of the turpentine and 
resln made from the homestead as at the time of its purchase from R. 

[Ed. Note. — For other cases, see Trover and Conversion, Dec. Dig. 
S 48.»] 
8. Tboveb And Convebsion (§ 9*) — Demand — Resin and Tttbpentinb Taken 
i^ou Public Land — Sale bt Innocent Puechaseb. 

Where défendant innocently purchased resin and turpentine from a 
willful txespasser, who had obtalned the same by boxlng trees on an un- 
perfected homestead entry, defendant's sale of the turpentine and resin, 
though no demand had been made on It by the United States, coasti- 
tuted a conversion. 

[Ed. Note.— For other cases, see Trover and Conversion, Cent Dig. {} 
58-83; Dec. Dig. i 9.*] 

*For other cuiM see suno tople £ 9 nvmbeb in Dec. t Am, Dle«. liVl to date, & Rep'r Indexai 
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4. Accession (§ 1*) — Manufactube of Article — Wrongfullt Acquibed. 

The doctrine of accession i:as no application to tlie iiability of a pur- 
chaser of manufactured turpentine and resin froni a willful trespasser, 
wlio liad talveii tlie crude turi>entine from trees located on an unperfected 
homestead entry. 

[Ed. Note.— For otlier cases, see Accession, Cent. Dig. §§ 1-10; Dec. 
Dig. § 1.*] 

5. CoNFiraioN OF GooDs (§ 7*) — Wkongful Intkrmixtube — Effect. 

Wliere a trespasser wlllfully tooli turpentine and resin from trees on 
an nnpatented liomestead entry, and willfiilly mixed tlie same wltli tur- 
pentine and resin inilawfully talieu from otlier lands, and sold the mass 
to défendant, tlie United States vvould be entitled to recover tbe value 
of ail the turpentine and resin so sold, unless the part derived from 
tlie honiestead entry was deterudnable with reasonable certainty. 

[Ed. Xote. — For other cases, see Confusion of Goods, Cent. Big. §§ 5- 
10; Dec. Dig. § 7.*] 

6. Tbover and Conversion (§ 53*) — Damages— Interest—Demand. 

Wbere défendant purchased resin and turpentine from a willful tres- 
passer, who hud takeii a part thereof from an nnpatented liomestead en- 
try, but no demaiid was niade on défendant to account to the United 
States therefor uniil suit was brought for conversion, the United States 
was not entitled to iuterest, except from the time of suit brought. 

[lîld. Note. — For other cases, see Trover and Conversion, Cent. Dig. § 
254; Dec. Dig. § 53.*J 

In Error to the District Court of the United States for the South- 
ern District of Alabama; Harry T. Touhnin, Judge. 

Action by the United States against the Union Naval Stores Com- 
pany. Judgment for plaintiiï, and défendant brings error. Modified 
and affirmed. 

Harry T. Smith, of Mobile, Ala. (R. W. Stoutz, of Muskogee, Okl, 
on the brief), for plaintiff in error. 

William H. Armbrecht, Sp. Asst. Atty. Gen., of Mobile, Ala., for 
the United States. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This was an action by the défendant in 
error, the United States, against the plaintiff in error, défendant in 
the court below, for damages for the conversion of certain turpentine 
and resin, taken in crude form from pine trees on the homestead en- 
try of Lewis Freeland by H. M. Rayford, and by him manufactured 
and sold to the plaintiff in error. There was a judgment in the court 
below for the market value of turpentine and resin at the time of 
its sale and delivery to the plaintiff in error, with interest from the 
date of purchase to the time of trials There are 50 assignments of 
error. Upon examination we find none of sufficient merit to justify 
a reversai of the judgment. 

[1] The jury found, and we think were authorized to find from 
évidence contained in the record, that Rayford was a willful tres- 
passer, having boxed the pine trees from which the turpentine was 
taken with knowledge that Freeland, the homesteader, had not com- 

*For other cases see same topic & S nvmbeb in Dec. & Am. Digs, 1907 to date, &. Rep'r Indexas 
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pleted liis entry at the time the tf-'ees were boxed. Rayford's con- 
tract with the plaintiff in error contained a stipulation that he was not 
to box trees on uncompleted homesteads, and Freeland, the entryman, 
at the time Rayford attempted to acquire from him the right to box 
trees, warned him of the condition of his title and his probable liability 
to the government for so doing. In the case of Parish et al. v. U. S., 
184 Fed. 590, 106 C. C. A. 570, we held that : 

"The boxiiis of trees by a settler on public laufl covered by an unperfected 
homestead euti'y and tUe extraeting of crude turpentine therefroiu consti- 
tutes in law a willfnl trespass, althougli the settler nmy hâve acted in good 
faith aud without kjiowledge of tiie illegality of the act." 

We adhered to this principle in the case of McKenzie v. U. S., 
184 Fed. 988, 106 C. C. A. 666, and see no reason to départ from it 
now. 

[2] The plaintifï in error was, therefore, a purchaser from a will- 
ful trespasser, and, conceding its good faith, was liable for the value 
of the turpentine and resin at the time of its purchase from Rayford. 
In BoUes Woodenware Co. v. U. S., 106 U. S. 432, 1 Sup. Ct. 398, 27 
L. Ed. 230, the measure of damages as to an innocent purchaser from 
a willf ul trespasser is thus stated : 

"Where he is a i)inchaser without notice of wrong from a willful tres- 
passer, the value at the time of such purchase." 

In the case of U. S. v. Perkins (C. C.) 44 Fed. 670, we stated the 
rule as follows : 

"In an action by the United States for the value of timber bought by de- 
fendant from a trespasser, wlio had knowingly eut it from public land, the 
measure of damage is the value of the timber at the time of the purchase." 

[3] Conversion of the resin and turpentine by an innocent pur- 
chaser, if it is not made out, even in the absence of demand, by the 
taking and retaining possession from one whose possession was in it- 
self wrongful (see Stubbee v. Trustées Cincinnati Railway Co., 78 
Ky. 481, 39 Am. Rep. 251), would be supported by a sale of it before 
the beginning of the suit, even though no demand had been made on 
him by the owner (38 Cyc. 2026, 2032-2036). The record con tains 
évidence which justified the submission to the jury of the; question as 
to whether the plaintiff in error had sold the resin and turpentine be- 
fore the government's suit was instituted. 

[4, 5] The doctrine of accession has no just application to the facts 
in this case. The record shows that évidence was submitted to the 
jury from which they could hâve determined with reasonable certainty 
the amount of turpentine and resin that came from the Freeland en- 
try, as distinguished from the mass delivered by Rayford to plaintifï 
in error. If it were indéterminable, the resuit contended for by plain- 
tifï in error would not hâve followed. The confusion was the act of 
Rayford, who was a willful wrongdoer, and the resuit of confusion 
in such a case, if séparation were impossible, would be that the title 
to the whole mass which Rayford delivered to the plaintiff ia error 
would hâve been vested in the government. The plaintiff in error. in 
being charged only with what the jury found to hâve been taken from 
the Freeland entry, has no cause of complaint. 
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[6] Interest was assessed, as part of the damages, from the time 
of the purchase by plaintiff in error till the time of the trial. No de- 
mand is shown to hâve been made by the government upon the plain- 
tiff in error prior to the bringing of the suit. The plaintiff in error 
was an innocent purchaser, though from a willful trespasser. Under 
the circumstances, we think interest should only begin to run from the 
date of demand, which in this case was the commencement of the gov- 
ernment's suit. In the case of U. S. v. Perkins et al. (C. C.) 44 Fed. 
670-676, we held in a similar case that interest should be computed 
only from the date of judicial demand. 

We direct that a remittitur be entered upon the judgment in the 
amount of that part of the interest included in it, computed from 
the time of the purchase of the turpentine and resin by the plaintiff 
in error up to the date of the filing of the suit, and that the judg- 
ment be thereupon affirmed, with costs. 



CAMPBELL et al. v. BALDWIN LOCOMOTIVE WORKS. 
(Circuit Court of Appeals, Third Circuit. February 4, 1913.) 
• ^ No. 1,639. 

1. Master and Servant (§ 103*) — Injuries to Servant — Safe Appliances — 

DUTY TO FDKNISH. 

A master is under an absolute nondelegable duty to furnish a servant 
with reasonably safe appliances vFith which to work. 

{Ed. Note: — For other cases, see Master and Servant, Cent. Dig. § 175; 
Dec. Dig. § 103.*] 

2. Master and Servant (§ 285*) — Injuries to Servant— Defective Appli- 

ances — ProximateCause— Question FOB Jury. 

In an action for injuries to a servant by a chip of steel striking him 
In the eye, whether defendant's négligence in requiriug the servant to op- 
erate a defective facing cutter, whllch it was necessary to hammer at 
short Intervais in order that the slot therein would hold thé cutter wedge, 
was the proximate cause of plaintife's Injury, held for the jury. 

[Ed. Note.— For other cases* see Master and Servant, Cent. Dig. §§ 1002, 
1003, 1007, lOOS, 1016, 1035, 1043, 1053; Dec. Dig. § 285.*] 

In Error to the District Court of the United States fôr the Ëast- 
ern District of Pénhsylvahia, 

Action by John Campbell and another against the Baldwin Lo- 
comotive Works. Judgment for plaintiffs, and défendant brings 
error. Affirmed. 

James WilsQti Bayard, Frank P. Prichard, and John G. Johnson, 
ail of Philadelphia, Pa,, for plaintiff in error. 

E, J. Persh'ing and W. B, Einn, both of Philadelphia, Pa., for. de-- 
fendants in error., . 

Before GRAY and BUFEINGTON, Circuit Judges, and REEL-^ 
STAB, District Judge. 

BUFFIlSrQÏON, Çircui^ Judge. , in the court below, John F, 
Campbell, a minor citizen pf New Jersey, by his father and nç^t 

•For other cases see same topio & i kiraiBEB in Dec. \& Am. Digs. 1907 to date, '& Rep'f Indexes 
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friend, brought suit against the Baldwin Locomotive Works, a cor- 
poration of Pennsylvania, to recover damages sustained in the loss 
of his eye through defendant's alleged négligence while he was in 
its employ. On his recovery of a verdict and judgment thereon, 
défendant sued out this writ. No complaint is made of the court's 
rulings or charge; the sole question involved being the refusai of 
defendant's request for binding instructions. 

The case was confined to the proofs adduced by plaintifif. Thèse 
tended to show that he was employed to operate a facing cutter, 
an appliance used on a boring machine or lathe. The steel to be 
eut was clamped on the machine. A hole was then drilled in it, 
which hole was then reamed, and the pièce was fînally faced. Such 
facing was done by a revolving cutter bar, in a slot in which was 
securely seated the wedge-shaped facing cutter. The slot in the 
bar the plaintifï used had become so enlarged that the facing cut- 
ter wobbled and would not eut true. The plaintifif complained a 
number of times to his foreman of such defect, and was told new 
bars were being made, and directed to meanwhile go ahead and 
make the best use he could of the old cutter, keeping it wedged in 
place by striking it with a hammer. He followed thèse directions, 
but while striking the revolving wedge a pièce of steel flew ofï 
and injured his eye. The proofs showed no person was working 
near him, nor was there any other possible way of the accident be- 
ing caused save by the hammer. Under thèse proofs, did the court 
err in allowing the jury to infer that defendant's lack of care caused 
the plaintifï to lose his eye? 

[1,2] Without entering on the over-discussed question of the 
law of proximate and remote cause, it suffices to say that confusion 
on that subject lies, not in the uncertainty of the law, but in its 
application to the facts of individual cases. On its individual facts 
each case must be a law unto itself. In the présent one, for ex- 
ample, the absolute duty of the employer — a duty that cannot be 
delegated — to furnish the employé with reasonably safe appliances 
with which to work is clear. It is equally clear that the proper 
tool was a revolving bar, the slots in which would hold the cutter 
bar rigidly fîxed in place, and in the opération of which the plain- 
tifï, in the risks of his occupation, would be subjected to no danger 
such as caused the présent injury. The defective character of this 
machine the défendant recognized, was engaged in remedying, and 
requested the plaintifï to use the old one. To enable thé employé 
to do it, it suggested and imposed on plaintifï the additional auxil- 
iary opération of constant hammering. In doing this directed duty 
the plaintifï was injured. 

Thèse conditions raise questions of fact, which call for the exer- 
cise qf those expériences, observations, and inferences which dififer- 
ent men draw from the afifairs of life. For example, when a revolv- 
ing steel wedge is repeatedly struck, is the chipping of steel parti- 
cles an event that ought to hâve been, by reasonable forecast, an- 
ticipated? If it was, was the chipping of such steel caused by the 
original négligence in failing to supply the regular tool? Was the 
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use of the liammer itself an unconnected, intermediate, and efficient 
cause of the injûry, or was its directed use a connected and designed 
step in the line of prescribed duty which made flying steel chips 
a not unlikely resuit? Obviously, thèse are ail questions of fact 
and inferences to which the law itself afïords no answer, and which 
in the nature of things could be answered in différent ways by dif- 
férent men. Upon this évidence the court, in a charge to which no 
objection is made, left it to the jury in substance to détermine 
whether the chipping of the steel was, on the one hand, the natural, 
ordinary, and probable conséquence of the failure to furnish proper 
working appliances, or, on the other, an extraordinary, unlooked- 
for, and not reasonably to be expected event. The jury found the 
former was the case, and we think that conclusion was not, under 
the proofs, so unwarranted as to require the court to refuse to sus- 
tain its verdict. For the court to hâve itself decided that question 
would hâve trenched on the province of the jury. 
The judgment below is therefore affirmed. 



SHAFFKIÎ V. AMKtîICAN CAR & FOT-XIIRY CO. 

(Circuit Court of Appoals, Third Circuit. Deceiiiber 2;;, 1912.) 

No. 1,C66. 

Master and Sfiîvakt (§ 2S!)*)— Injury to Servant— Contributory Négli- 
gence — Question roi! .Tury. 

^V]lere defendiuit i-epliiced a savv, wliicli liad l)een used to eut grooves 
in liloclis of wood iutt'uded for freiglit car roof bracl;ets, witli a dado- 
liead, without installiiij; a guarding device, reqiiired by Act Pa. May 2, 
1905 (P. L. 352), and plaintiff, tliougli e.\peripnced in working the saw, 
was inexperienced in using the new appliance, and was Injured wliile 
doing so, without l<nowledge of a safety appliunce that should liave been 
used, plaintiff was not guilty of contril)utory négligence as a matter of 
law. 

[Ed. Note. — For otiier cases, see Master and Servant, Cent. Dig. §§ 
1089-1132 ; Dec. Dig. § 289.*] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action at law by Henry Shaffer against the American Car & Foun- 
dry Company. Judgment for plaintiff' (196 Fed. 513), and défend- 
ant brings error. Affirmed. 

Fred Ikeler, of Bloomsburg, Ta., and G. A. Orth, for plaintiff in 
error. 

Morgan S. Kaufman and C. B. Little, both of Scranton, Pa., for 
défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Henry Shaf- 
fer, the plaintiff, a citizen of Pennsylvania, recovered a verdict against 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the American Car & Foundry Company, a citizen of New Jersey, for 
Personal injuries suffered by him while in its employ, through its al- 
leged négligence. The défendant then moved for judgment notwith- 
standing the verdict. On déniai of this motion and entry of judgment 
for plaintiff, défendant sued out this writ. The question hère involved 
is whether there should hâve been binding instructions for défendant. 

The proofs tended to show plaintiff worked at a saw table in de- 
fendant's car factory. His duty was to rabbet or saw grooves on the 
under edge of blocks of wood used for freight car roof brackets. To 
the top of Shaffer's table was attached a raised wooden hump, or 
"camelback," shaped like an obtuse, inverted V. Through the apex 
of this hump the teeth of a circular revolving saw protruded about an 
inch and a half, and as the blocks were correspondingly indented to 
seat themselves on the hump an even-depth groove was eut on the 
block edge from end to end. A few days before the accident this saw 
was replaced by a groove-cutting revolving device called a "dado-head,"^ 
which consisted of four protruding blades or cutting gouges, equally 
spaced peripherally from each other. When dado-heads were used, 
there was some tendency of the blocks to kick away. The plaintiff, 
under directions of his foreman, helped install the new device, and 
worked upon the same in ail for about two days, when a block held 
over the dado-head split and allowed his hand to drop thereon. While 
Shaffer was experienced with the saw, he had never worked on a dado- 
head. When the latter device was installed, there was at the rear 
side of the cutter from where he worked a raised strip, which served 
as a guide to keep the block in line while subjected to grooving. The 
blocks worked being of uniform width, the proofs tended to show that, 
instead of using this single low guide strip on one side, it was possible 
to attach guard strips of greater height, one on each side of the dado- 
head, thus affording a channel in which the block could be worked 
and which would guard the operator's hands. The proofs likewise 
tended to show that such guards were in ordinary use with dado-heads, 
that they could be readily affixed, and in fact were affixed after the ac- 
cident. The Pennsylvania statute of May 2, 1905 (P. L. 352), pro- 
vides that "ail vats, pans, saws, planers, cogs, gearing, belting, shaft- 
ing, setscrews, grindstones, emery wheels, flywheels and machinery of 
every description shall be properly guarded," and the omission of the 
défendant to in any manner guard this dado-head, which is a species 
of saw, was charged as négligence. 

The court below submitted to the jury the question "whether this 
machine was not properly guarded, or as it might bave been guarded 
or protected under the circumstances," and instructed that, if it was 
so found, "then there is évidence before you of such négligence on 
the part of the défendant as would convict it of liability for the injury 
suffered, provided you find the plaintiff free from contributory négli- 
gence." On the subject of contributory négligence it further charged : 

"Dld tlie plaintiff do anytliing, fail or omit to do anyttiiiig, or aet contribu- 
tory to his injury, wtiieh a careful, prudent man of ordinary intelligence 
would or not liave done under tlie circumstances? Is he to blâme In this 
matter? Could he himself bave protected himself by the use of ordinary eare 
and the exercise of ordinary reasonî Dld he know of the means to be em- 
202 F.— 32 
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ployed by the use of this extra guard or protection that he now Insista th« 
défendant should hâve suppUedî If so, and he falled to protect htmself by 
Using or affixing it to his machine, If \rlthln hls power, he Is gullty of con- 
tributory négligence, and cannot recover." 

It will thus be seen that in effect the jury were instructed that, if 
they found the défendant neglected a mandatory statutory obligation 
of safeguarding a machine, nevertheless, if the plaintiff knew how it 
could be guarded, but worked on the machine for two days without 
doing it himself, he was guilty of contributory négligence. Wheth- 
er this instruction did justice to plaintiff is a question not before 
us, for this case rests on a verdict which establishes in plaintiff'» 
favor the facts of a possible safeguarding, of defendant's omission to 
so guard, and of the plaintiff's ignorance of such method. With suf- 
ficient évidence before it on those facts to warrant submission to the 
jury, the court below properly refused defendant's request to itself 
hold the plaintiff guilty of contributory négligence, 

The judgment below is therefore affirmed. 



DESBRBT WATER, OIL & IRRIGATION CO. r. STATR OF CALTFORNIA. 
(arcult Court of Appeals, Nlnth Circuit February 3, 1813^ 

No. 2,129. 

1. COUSTS (5 325*) — IMMIJNITT FBOM SVTF — WaIVEB. 

Immunity agalnst suit, conferred on a state by the fédéral Constitu- 
tion, eleventh amendment, providlng that the judtcial power of the 
United States shall not extend to any suit at law or in equlty commenced 
or prosecuted agalnst one of the United States by cltizens of another 
Btate, may be walved in a case within the court's jurlsdlction. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. { 884; Dec. Dlg. 
i 325.»] 

2. CouBTS (§ 307*) — Fedebal Cotjbts — Diveksitt of Citizenship — States — 

"Citizen." 

A State Is not a "citizen" wlthln the law conferring fédéral jurlsdlc- 
tion in certain cases where dlversity of citizenship exista. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 850-864; Dec. 
Dig. § 307.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1164-1174; 
vol. 8, pp. 7602, 7(i0;j. 

Diverse cltlzenslùp as a ground of fédéral .lurisdlctlon, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. DuUagham, 27 0. 0. A. 298.] 

8. CODKTS (§ 325*)— RlGUT TO SUE StATB—STATUTES— CONDITIONS. 

Code Clv. Proc. Cal. § 1240, authorizes condemnatlon of state lands 
to public use when not devoted to other public uses; and section 1243 
provides that ail proceedings therefor shall be brought in the supeiior 
courts of the counties In which the property is sltuated. Seld that, slnce 
the state was authorlzed to attach tbe condition that sults brought 
agalnst the state with Its consent shaU be brought In oue of Its own 
courts, the appearance of the Attorney General in a. suit to condemn 

•For oUier caseï se» wuue toplc & i nvmbsb in Dec. t Am. Dtg». 1907 to date, A Rep'r Index»! 
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land of the state In a fédéral court dld not confer Jurlsdlctlon oo such 
court over the state. 

[Ed. Note. — For other cases, see Courts, Cent DIg. | 884; Dec. Dlg. 
I 325.* 

Fédéral Jurisdictlon in suit agalnst state, see note to Tindall t. Wesley, 
13 C. C; A. 165.] 

Appeal from and Error to the District Court of the United States 
for the Second Division of the Northern District of Calif ornia ; Wm. 
W. Morrow, Judge. 

Action by the Deseret Water, Oil & Irrigation Company against the 
State of CaHfornia to condemn certain land belonging to aie State. 
From a judgment of dismissal, plaintiff brings error. Affirmed. 

A. H. Ricketts, of San Francisco, for appellant and plaintiff in error. 
U, S. Webb, Atty. Gen., and John T. Nourse, Deputy Atty. Gen., 
for the State of California. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The plaintiff in error, a corporation 
organized under the laws of Nevada, engaged in doing business in the 
state of California, brought an action to condemn to public use certain 
land belonging to the state of California. The state was made a party 
défendant, and John Doe, Richard Roe, and Peter Pink were àlso 
made parties défendant as claiming an interest in the land. Thèse 
défendants were alleged to bc citizens and résidents of the state of 
California, although their true names were unknown. The Attorney 
General of the state of California caused his appearance to be entercd 
on behalf of the state, and thereafter filed a demurrer in the name of 
the state, on the ground that the complaint did not allège facts suffî- 
cient to constitute a cause of action against the state. The demurrer 
was sustained without leave to amend, and the action was dismissed 
for want of jurisdictfon. The question now presented to this court 
is whether the Circuit Court had jurisdictlon of the case. By making. 
an appearance in the case, if the Attorney General was authorized 
so to do, and filing a gênerai demurrer to the complaint for want of 
facts to constitute a cause of action, and raising no objection to the 
jurisdiction, the défendant in error waived, so far as it was possible 
for it, by the unauthorized act of its Attorney General, to waive the 
question of the jurisdiction. The question remains whether the court 
could, with such consent of the défendant in error so expressed by 
the action of its Attorney General, entertain jurisdiction of the cause. 

[1, 2] By the eleventh amendment it is provided that the judicial 
power of the United States shall not extend to "any suit in law or 
equity commenced or prosecuted against one of the United States by 
citizens of another state." The immunity against suit thus conferred 
by the Constitution may be waived in a case within the jurisdiction 
of the court. But the case before us is not such a case, There is in- 
volved in it no question of the Constitution or a law of the United 
States; nor is there jurisdiction over the défendant in error on the 

*For otliar eu«g se* same toplo b i number in Dac. & Am. Dlgi. 1907 to dau, & Rap'r Iad«xw 
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ground of tlie diversity of citizenship of the parties. It is true that 
three défendants are joined by fictitious names, who are alleged to 
claim an interest in the land, which is said to belong to the state ; and 
they are alleged to be citizens of the state of California. It may be 
doubted whether any court would accept as a jurisdictional averment 
such an allégation of the citizenship of défendants, of vvhom the plead- 
er had so little knowledge as to be unable to state their names. But, 
however that may be, the state is not a citizen, and it is^a party, and 
the principal party, hère to an action in which the court had no juris- 
diction of it on the ground of diversity of citizenship. Tlie présent 
case is not like that of Clark v. Barnard, 108 U. S. 436, 2 Sup. Ct. 878, 
27 L. Ed. 780, in which it was held that the state might waive its con- 
stitutional privilège and, in order to assert its claim to funds in the 
hands of the court, become a party to a suit of which the court already 
had jurisdiction. In that case the court said: 

"That In a suit otlierwise well hrought, In whicli a stiite had sufflcient in- 
terest to entitle It to become a party défendant, its appearance in a court 
of the United States would be a voluntary snbmission to Its jurisdiction. 
* * * In the présent case the state of Ilhode Island appeared in the 
cause and presented and prosecuted a elaim to the fund in coutroversy, and 
thereby made itself a party to the litigation to the full estent required for 
its complète détermination." 

[3] Again, the effect of the appearance in the case of the Attorney 
General on behalf of the state must be limited by the terms of the 
statute of the state whereby it consented to be sued. Section 1240 of 
the Code of Civil Procédure of California authorizes the condemnation 
of state lands to a public use when not devoted to other public uses; 
and section 1243 provides that "ail proceedings under this title must 
be brought in the superior courts of the counties in which the property 
is situated." This is a consent to be sued only in a court of the state, 
and in that respect the case is similar to that whicb was before this 
court in Smith v. Rackliffe, 87 Fed. 964, 31 C. C. A. 328, affirmed 
in Smith v. Reeves, 178 U. S. 436, 20 Sup. Ct. 919, 44 L. Ed. 1140, 
in which it was held that it was compétent for the state to couple 
with its consent to be sued the condition that the suit be brought in 
one of its own courts. 

There was no error is dismissing the cause for want o£ Jurisdiction. 
The judgment is affirmed. 
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WHITE et al. v. l'NITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. February 4, 1913.) 

No. 2,347. 

1. Public Lands (§ 13*) — Teespass— Cutting Timbek — Damages. 

Where 13 years expired after the conversion of certain timber from 
i>ubilc land before suit was brought therefor by tlie United States, plaln- 
tiff's damages were linùted to the market value at Uie tinie of the con- 
version, and It could not recover the hlgliest market value up to the 
tinie of the trial. 

LEd. Note. — For other cases, see Public Landi, Cent. Dlg. §§ 16-18; 
Dec. Dig. § 13.*] 

2. Dama(;es (§ 60*) — Ixtehest — Torts. 

liiterest is not allowed in actions of tort in a fédéral court as a mat- 
ter of rlght. but its alloAvance as a part of plalutiiï's damages Is dis- 
cretlouary with the .inry. 

[Ed. Note. — For other ca.ses, see Damages, Cent. Dig. §§ 137-140; Dec. 

Dig. § ea*] 

.3. Damages (§ 69*) — Interest— Torts. 

Where the United States delayed 13 years before suing for conversion 
of lumber, manufactured Into timber, taken from the public domain, It 
was not a proper exercise of discrétion to allow interest on the dam- 
ages recovered. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 137-140; Dec. 
Dlg. § 69.*] 

4. Appeal and Ekeob (§ 719*)— Assignments of Ebror— Necessitt. 
A plain error may be noticed on appeal, without assignmeut. 
[l'id. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2968- 
2982, 3490; Dec. Dig. § 719.*] 

In Error to the District Court of the United States for the South- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Action by the United States against W. M. White and others, 
as executors of J. J. White, deceased. Judgment for the United 
States, and défendants bring error. Affirmed on condition. 

J. I. Ford, of Pascagoula, Miss., and J. S. Sexton, of Hazelhurst, 
Miss. (W. A. White, of Gulfport, Miss., on the brief), for plaintiflfs 
in error. 

R. C. Lee, U. S. Atty., of Jackson, Miss. (William H. Armbrecht, 
Sp. Asst. Atty. Gen., of Mobile, Ala., on the brief), for the United 
States. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. This was an action by the United 
States, as plaintiff in the court below, défendant in error in this 
court, against the intestate of the plaintiffs in error and others, for 
damages for cutting and converting timber from the lands of the 
United States. The principal question in controversy in the court 
below was as to which of the various défendants sued eut the tim- 
ber, the cutting of which was complained of by the plaintiff. So 

•For other casea see same topic ft i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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far as the errors assigned relate to the question of the liability of 
the intestate of the plaintiffs in errer, we find them to be without svif- 
ficient merit to justify the reversai of the judgment. 

[1] The plaintiff recovered a judgment based on a value for the 
timber converted, in excess of its manufactured value at the tinie of 
the conversion, based upon a charge of the court, excepted to by the 
défendant, which permitted the jury to assess the highest market value 
of the manufactured lumber as shown by the évidence at any time 
up to the trial of the cause in the court below. The trial occurred 
some 13 years after the conversion. The rule invoked by the plain- 
tif? that justified this measure of damages, when applicable otherwise, 
is limited to cases in which suit is instituted within a reasonable time 
after the conversion. Galigher v. Jones, 129 U. S. 193, 9 Sup. Ct. 33.S, 
Z2 L. Ed. 658. We do not think that the rule should be applied to 
a case in which the plaintiff delayed so unreasonably, as in this case, 
to institute its suit. M'^e think the jury were authorized to find that 
the intestate of the plaintiffs in error was a willful trespasser and liable 
for the manufactured value of the lumber at the time of its conver- 
sion, which was shown to be $10 a thousand feet, but for no greaier 
measure of damages. Bolles Woodenware Co. v. U. S., 106 U. S. 
432, 1 Sup. Ct. 398, 27 L. Ed. 230. 

[2] The verdict and judgment show, and the parties concède, that 
interest was allowed by the jury from the date of conversion to the 
date of trial — a period of 13 years — aggregating $2,152.80, almost 
one-half of the entire judgment. The oral charge of the court is set 
out in the bill of exceptions in its entirety, and contains no référence 
to the question of interest. Interest in actions of tort in the fédéral 
courts is not allowable as a matter of right ; but its allowance, as part 
of plaintiff's damages, is discrétionary with the jury. Eddy v. Lafay- 
ette, 163 U. S. 458-467, 16 Sup. Ct. 1082, 41 L. Ed. 225. 

[3] The jury were not instructed by the court below that they pos- 
sessed any such discrétion, and probably included interest in their ver- 
dict upon the idea that the plaintiff was entitled to it as a matter of 
right, and not of discrétion. 

[4] It is true the plaintiffs in error do not assign error because of 
this omission of the court, but a plain error may be noticed by us, in 
the absence of any assignment. In view of the long and unexplamed 
delay on the part of the government in instituting the suit, we feel 
that a proper exercise of discrétion by the jury would hâve denied 
the plaintiff interest. 

In view of thèse conclusions, the recovery oi the plaintiff, in the 
court below, should hâve been limited to the value of the lumber man- 
ufactured from the timber converted, at $10 per thousand feet, with- 
out interest, which, as appears from the judgment entry, wouid 
amount to the sum of $2,300. The order of the court is that, unless 
the défendant in error enter upon the record of the court below, with- 
in — — ■ days from the date of this judgment, a remittitur of that 
part of the judgment in excess of the amount mentioned, the judg- 
ment of the court below bereversed, and the cause remanded for 
further proceedings; but, if the remittitur is entered by the défend- 
ant in error, as hei"ein required, the cause stand afïîrmed, with costs. 
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UNION TANK LINE 00. v. AMERICAN CAR & FOUNDRY CO. 
(District Court, S. D. New York. January 28, 1913.) 

1. Patents (§ 234*) — "Infkingement" — Use of Parts of De vice. 

ïo coiistitute "Infrlngement," it is unneeessary to use the entire devlce; 
but If parts thereof are used In substantially the same way, and iu a siui- 
ilar contrivauce, It is infriiigement. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. §§ 370, 381; Dec. 
Dig. § 234.* 

For otlier définitions, see Words and Phrases, vol. 4, pp. 3590-3594.] 

2. Patents (§ 328*) — -Validitt and Infbingement — T.4.KK Car. 

The Van Dyke patent, No. 768,888, for a rallroad tank car, In whlcli 
the tank is secured to the underframe In the middle only, to allow for free 
expansion longltudinally, was not anticlpated and dlseloses invention ; 
also helâ Infriuged. 

In Equity. Suit by the Union Tank Line Company against the 
American Car & Foundry Company. On final hearing. Decree for 
complainant. 

Gifford & Bull, of New York City (Livingston Gifford and George 
E. Cruse, both of New York City, of counsel), for complainant. 

Frederick P. Fish, Frederick H. Gibbs, and Charles J. Hardy, ail of 
New York City, for défendant. 

HAZEL, District Judge. The bill allèges infringement of claims 
14 to 17, inclusive, of letters patent No. 768,888, granted August 30, 
1904, to John W. Van Dyke, for improvements in railroad cars. The 
invention more particularly relates to tank cars of sheet métal con- 
struction for carrying oil or other liquids, having the tank riveted at 
the center to the underframe, which serves to receive and transmit 
the stresses and shocks incident to the movements of the car. , Such 
tank cars, according to the évidence, were designated as "center an- 
chor" cars at a meeting of the Master Car Builders' Association where 
they were under discussion, and such désignation will for brevity be 
adopted herein. 

In récognition of the prior state of the art, the inventor in his spé- 
cification says : 

"Heretofore two gênerai sorts of tank-attaching means hâve beeu devlsed — 
one in whlch the tank «eated ou the underframe between longltudinally and 
laterally retainiiig devices is preventod by straps froni being thrown from its 
seat. and the other In which the tank is secured by rivets or the like. In 
aceordance with the présent invention (he middle of the tank is secured to the 
underframe by rivets, and the ends are lield down between laterally retalning 
devices by mean.s which allow the tank to expand longltudinally. Devices at 
the ends of the tank are uujieeessary, siiice the riveting of the tank to the 
underframe at the middle prevents sucli motion." 

That the prior tank cars were not wholly free from objectionable 
features is sufficiently established, and, while not entirely superseded 
by the Van Dyke patent, many of them having given excellent serv- 
ice, and, being still in active use, yet they hâve f requently become pre- 
maturely impaired by inertia shocks and stresses developed in trans- 

•For other cases see same toplc & S numbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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portation, in spite of the introduction of such substances as oakum or 
india rubber between the ends of the tanks and the head blocks, to im- 
part elasticity and minimize the dangers of pounding. There was an- 
other objection able feature of the prior tank cars, which the patentée 
herein designed to overcome, namely, the destructive strains caused 
by longitudinal expansion of the tank on account of the heated condi- 
tion of the oil or other liquids, or on account of the steam introduced 
into the interior for cleaning. To make allowance for such expansion, 
he rested the ends of the tank on curved plates and passed over them 
straps or bands, which were anchored to the sills on each side thereof ; 
and to effect the réduction of the strain caused by inertia, and to hold 
the tank against endwise motion, and from separating from the under- 
frame in a vertical direction, he rigidly riveted the tank to the under- 
frarae at the center, and at no other point. 
The involved claims read as foUows: 

"14. A railroad car, composed of an underframe, and a tank secnred by 
rivets at the middle to said underframe, and heid at the ends by means which 
allow the tank to expand longitudlnally, substantially as described. 

"15. A railroad car, composed of an underframe, and a car body secured 
by rivets at the middle to said underframe, and held at the ends by means 
which allow the car body to expand, substantially as described. 

"16. A railroad car, composed of an underframe, and a tank secured by 
rivets at one place to said underframe, and held at other places by means 
whieli allow the tank to expand, substantially as described. 

"17. The combination of longitudinal sills, plates secured to the said sllls 
at the middle, curved plates or saddles secured to said sills near the ends, a 
tank riveted at the middle to said tirst-mentioned plates and resting at the 
ends on said curved plates or saddles, and straps passing over said tank at 
the ends and anchored at the ends, substantially as described." 

Each claim has four éléments: (a) The underframe; (b) the tank; 
(c) the center anchor; and (d) the straps or end fastenings. Claims 
14, 15, and 16 are broad, while claim 17, which includes curved plates 
or saddles, specifically describes the invention. The défendant dénies 
infringement, avers anticipation, and contends for a narrow construc- 
tion of the aforesaid claims. 

The principal contention is that a proper interprétation of the claims 
requires the détermination that the patentee's évident purpose was to 
hâve the center anchor integrally hold the underframe to the tank with 
such rigidity as to resist strains of ail kinds, and, indeed, that his cen- 
tral idea in riveting the plates in the middle was to prevent the tank 
from sagging or parting from the underframe in a vertical direction, 
and, if possible, from leaking; that as the defendant's tank is not ac- 
tually riveted to the underframe, but is capable of being separated 
therefrom in a vertical direction, the claims should be construed to 
cover merely the spécifie construction by which the rigidity of the 
tank and underframe is secured. But such a narrow construction is 
not justified by the proofs. The skilled mechanic or draftsman had 
not at the date of the patent in suit reached perfection in the art of 
designing car tanks, and there was still room for improvement. Much, 
of course, had been accomplished to make the transportation of oil 
or other liquids in tank cars reasonably safe; but, as said, there was 
a liability to danger from destructive strains and stresses, which it 
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was important to remove or decrease. Means had been previously 
devised to minimize such shocks and stresses ; but no one before Van 
Dyke had succeeded in appreciably lessening their liarmful effects. 
The crédit accorded to tank cars constructed in accordance with the 
spécification and claims in suit, as evidenced by the appréciation there- 
of expressed in the proceedings of the Master Car Builders' Associa- 
tion and by their gênerai adoption, is a proper point for considération 
in determining patentabiHty. 

The défendant relies upon patents granted to Murray & Lama- 
son, Frick, Hughes, Brovvn, Vanderbilt, and Stucki to invalidate 
or narrow the claims in suit. The Murray & Lamason patent, 
granted in 1873, belongs to the type of tank cars using head blocks 
to protect the ends from blows, as well as straps located close to 
each end and at other points along the tank. Subsequently other 
means were adopted for fastening the tank to the underframe, such 
as dôme grapples, or straps fastened to the underframe and extend- 
ing around the tank to the dôme anchorage. Such tank cars, 
though still in use, are of the class the patentée designed to im- 
prove. 

The Frick patent. No. 243,881, is asserted by the défendant to 
positively disclose the patentee's method of riveting the tank to 
the frame at the center and at no other point to allow for expan- 
sion, and shows a loop or strap at one end attached to the sills. It 
is argued that such structure contains every élément of the claims 
in controversy, and that the spécification demonstrates that the 
patentée merely applied an old method to an analogous subject, 
without making any change that rises to the dignity of invention ; 
but an examination of the drawings and spécification indicates that 
the boiler of the Frick patent, assuming it to be analogous to a 
car tank, is not riveted to the underframe at any point, but is con- 
nected by a bracket on each side of the boiler. It is impossible to 
believe that the patent in suit was anticipated by the Frick struc- 
ture, and to me it only shows that the devising of means allowing 
for the free expansion of the tanks, which, according to the testi- 
mony of the witness Smith, often contain heated oil directly load- 
ed out of the still at a température of from 300 to 400 degrees Fah- 
renheit, was a problem yet to be solved. 

The Hughes patent, No. 512.297, describes a car tank attached 
by rivets to the underframe at four separate points, at two points 
near the center and at two points near the ends of the tank; but 
such riveting to the sills, near the center does not, in my opinion, 
correspond to center anchoring. The patent in suit emphasizes 
that the plates be riveted to the sills at the middle of the tank by 
separate sets of rivets, and the desideratum of the patentée was 
to firmly clutch and to rigidly hold the tank to the underframe at 
the center, and at no other point, to prevent its movement against 
shocks and strains. There is no such riveting in the Hughes pat- 
ent as that specified in claims 14 and 15 of the patent in suit. On 
the contrary, the riveting to the underframe occurs at various plac- 
es along the underside of the car tank, and not solely in the mid- 
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die, to secure a rigid hold at that particular point, nor are the ends 
of the tank left free to permit expansion, but are instead riveted ta 
the cradles or body bolsters. Such a construction does not corre- 
spond to the claims in suit, and therefore the Hughes patent does 
not anticipate them. 

The Brown patent. No. 588,742, describes a tank car having 
wrought iron ears riveted to the centra! lower sides of the tank, 
thus Connecting it to the underframe by rivets and plates, so as to- 
prevent it from moving endwise and turning on its axis. The ends 
are held by diagonal tie rods, which at one end are fastened to a 
crossbar and at the opposite upper end to the top of the tank by 
nuts. The object of this method of fastening, together with the 
use of head blocks and of varions straps by which the tank was 
held to the underframe, was to strengthen and hold firmly in place 
the upper part of the tank. Clamps are used to engage the "chime 
of the tank," and it isVclaimed that if such clamps were omitted 
the construction would correspond to that of the claims in suit, but 
that the removal thereof for the purpose of modifying the structure 
would not involve invention. It is perhaps true that to merely re- 
move the chime clip might not amount to invention, and that the 
skilled in the art might readily perceive the advantages of its omis- 
sion ; but it is thought unnecessary to consider this question at 
length, as it is clear that in the Brown patent there is strictly no- 
center anchorage — the principal élément of the Van Dyke patent — 
and that the wrought iron ears at the lower central sides of the tank, to 
which the underframe in the Brown structure was connected, were 
incapable of imparting the rigidity of the claims in suit or of per- 
mitting the free expansion of the tank. 

It is unnecessary to enumerate the other prior structures to 
which attention was directed at the hearing as none of them, ei- 
ther those using merely head blocks or those using both rods and' 
head blocks, were free from the liability to rupture the ends of 
the tanks or to leak around the rivets or seams. Corroboration 
of the testimony of complainant's witnesses Van Dyke and Smith 
as to the defects encountered in prior tank cars is found in the 
spécifications of several prior patents in évidence and in the pro- 
ceedings of the Master Car Builders' Association, wherein atten- 
tion was called to the improved method (center anchorage) of pre- 
venting end movements of the tanks, and to the prior unsatisfac- 
tory method of fastening tanks between head blocks. By the pat- 
entee's method of riveting the plates at the middle, and at no other 
point, of the tank, which is ordinarily 36 feet long and 72 inches in 
diameter, and by his adaptation of curved plates upon which the 
ends of the tank rest, together with his method of anchoring straps 
at the ends, according to the évidence, a greater power of résis- 
tance was secured, and the difficulties from destructive strains and 
expansion were appreciably diminished. 

In opposition to this view thé défendant claims that Van Dyke 
did not progress the art, questions the asserted benefits derived 
from the improvement, and argues, inter alia, that as the patent 
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does not show how the.end straps could afford free expansion, no 
such function is performed by them. It is, perhaps, a mooted ques- 
tion whether the tank straps are expanded witli the tank ; but the 
expert witness Thomas expressed the opinion that the straps ex- 
panded longitudinally and were moved with the tank. Such testi- 
mony being undisputed, there is insufficient reason for rejecting it. 
Défendant also claims that in récent years draft gears hâve been 
used to absorb the blows of the larger tank cars, and that by their 
use center anchors hâve been largely relieved from strains and 
shocks, and.while the importance of the patent is, perliaps, some- 
what depreciated by such évidence, I am nevertheless of the opin- 
ion that crédit is due the invention in suit for appreciably reducing 
the effect of the objectionable strains. Other subjects, relating to 
bolster rivet troubles, expansion tests, etc., were argued at the bar 
to négative tlie novelty of the patent, and, while the testimony re- 
lating thereto has been considered, I am disinclined to modify the 
views herein expressed as to the character of the patent, its 
achievement, or the scope of the claims. 

My conclusion that Van Dyke was the first to devise successful 
means for riveting the tank to the underframe at the center and to 
afford means for free longitudinal expansion, removing or reduc- 
ing the eiïect of strains and stresses, makes it reasonable to sup- 
pose that the claims in suit are entitled to a construction broad 
■enough to include a tank car which appropriâtes the invention, not- 
withstanding that such structure by the use of additional features 
may also perform another function. A reasonable construction of 
the claims will not permit restricting them merely to a tank body 
or plates riveted permanently to the underframe. 

[1] The defendant's car body in shape is practically the same as 
complainant's, and the underframe has sills extending the length 
of the car, to which the tank is rigidly secured in the center on the 
under side thereof by rivets. On either side of the middle between 
the walls of the sills there is a recess or pocket, and the tank on its 
tinder side has riveted thereto a hollow casing of boxlike appear- 
ance, which is inserted into and closely fits the recess or pocket in 
the underframe. Concededly such construction is the center an- 
clior, and concededly its principal function, as in complainant's struc- 
ture, is to clutch and firmly hold the tank to the underframe, to 
assist in preventing longitudinal movement. It is true that de- 
fendant's car tank ma}^ be lifted from the underframe for the pur- 
pose of repairing, and in this respect may hâve an advantage over 
complainant's structure ; but such change or altération of the parts 
does not deprive the patentée of his right to hâve Iv--. invention pro- 
tected. It is a fundamental rule that, to constitute infringement, 
it is unnecessary to use the entire device, and that, if parts thereof 
are used in substantially the same way and in a similar contrivance, 
it is infringement. Foss v. Herbert, 2 Fish. Pat. Cas. 31, Fed. Cas. 
No. 4,957. 

[2] The défendant has appropriated Van Dyke's method of cen- 
ter anchoring by riveting the casing to the shell, using according 
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to the exhibît model about 50 rivets, which perform tbe îdentîcal 
function of the plates riveted to the shell with the 58 rivets of the 
exhibit model of the Van Dyke patent in suit. True, the défendant 
has riveted the casing to the sills in a différent way than has com- 
plainant; but such différences are negligible, in view of the fact 
that the same resuit is achieved. The défendant also uses straps 
around the car tank, one at each end, and two other straps at points 
along the tank body, to assist in holding it rigidly to the under- 
frame. The tank body is not riveted at the ends to the underframe, 
but simply resta on wooden strips placed on curved sills riveted to 
the underframe, while the straps are anchored on each side there- 
of. The resuit of such adaptation is not only to cause the tank and 
underframe to support each other to prevent endwise motion, as 
in complainant's patent, but by omitting to rivet or fasten the tank 
at the ends to the underframe in connection with the adaptation of 
straps, defendant's tank car, as heretofore pointcd out, is allowed 
free longitudinal expansion, and thus attains the précise resuit de- 
scribed in the claims in controversy. That in the Brown patent the 
straps at the ends are fastened to the underframe has not been over- 
looked, but neither in the Brown structure nor in any structures of 
the prior art are the ends of the tank free from riveting to the un- 
derframe or from some other method of direct attachment thereto. 

My conclusion is that claims 14, 15, 16, and 17 are valid and in- 
fringed by the défendant. A decree may be entered as demanded 
in the bill, with costs. 



AMERICAN THERMOS BOTTLE CO. v. AMERTCAN EVER-B.EADT CO. 

(Circuit Court, S. D. New York. July 6, 1010.). 

No. 40. 

Patents (ÎS R28*) — Inventios^ — DoTJBr,K-WAij,En Vbsset^. 

Tlie Burger patent, No. 872,795, for double-walled vessels, eonstniccl, 
and held void for iack of tnvention, as embodying only a change in a 
prior devlce from one material to another, wliich was also old in the art. 

In Equity. Suit by the American Thermos Bottle Company against 
the American Ever-Ready Company, for infringement of letters pat- 
ent No. 872,795, for improvement in double-walled vessels, granted 
December 3, 1907, to Reinbold Burger. On final hearing. Decree for 
défendant. 

James C. Chapin, of New York City, for complainant. 
H. D. Williams, of New York City, for défendant. 

HAND, District Judge. The first question is of infringemenî. IM- 
erally the defendant's device infringes each of claims 1 and 3. It is a 
vessel comprising, in combination, first, double walls of glass united 
with each other only at the mouth of each other; second, inclosing 
between them a rarified space; third, an "unevenness" [and] a "pro- 

•For other eues w» gain* toplc & S numbbb In Dec. & Am. Dlgi. 1907 to âate, & Rep'r Isdexes 
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jection" on the surface of one of said walls within said space; fourth, 
a stifïening body (a) disposed between said walls, and (b) engaging, 
and (c) kept in position by said "unevenness" [and] "projection." 

It makes not the least différence whether the pad is necessary or 
not, or whether Recd's patent without a pad will be operative. If the 
pad be unnecessary, let the défendant omit its use, and this patent will 
not be pertinent. Nor does it matter that they put in the pad for a 
différent purpose, as to guide the indenting tool. This they may do 
with a pièce of paper afterwards removed. The difficulty is that, 
whatever the purpose, the fonction of the pad is to act as a "stiffen- 
ing" body, because it alone keeps the two bottles apart and prevents 
any play between them. Without doubt the play might be little ; but, 
while it is there, it acts precisely as the complainant's pads, though to 
a less degree. Moreover, it is "disposed" between the walls: it en- 
gages with and is kept in position by both "projection" and "uneven- 
ness." The defendant's purpose is immaterial, when it uses the actual 
device in that way. 

The most plausible argument for the défendant is this: 

"The complatnant'g pad Is not kept In place merely by friction, for tn 
•ach form of t^e patent the 'projection' or 'unevenness' Is so set ttiat tbe pad 
cannot slip without sufferlag some compression of Its own form. It Is not 
anrfoce friction with the walls that holds It, but the proper ripridity of the 
bodj' Itself. In our pad, however, there is no need of compressiiig any part 
of the body, if It is to escape between the 'projection' and the wall, because 
it is held In place strlctly by th« surface friction between the two walls, 
whlch Incidente Ily hâve at that point a pecuUar conformation designed t» 
Increase their frictional résistance." 

The answer is that the defendant's pad is of some elastic substance, 
»nd the "projection," which at the point of contact has a smaller cir- 
cumference than the pad, is pressed firmly against it at approximately 
its center. This action upon an elastic substance necessarily com- 
presses somewhat that portion of the pad directly between the point 
of the "projection" and the adjacent wall. Therefore, for it to slip 
out, there must be overcome the proper rigidity of so much of the pad 
as lies between the edge of the "projection" and the supposititious 
point in the circumference of the pad at which it is to escape. The 
pad is therefore held in the infringing device by precisely the same 
function as in the patent in suit. It is quite obvious that, were fric- 
tional engagement ail that held the pad, it would be disastrous to re- 
duce the area of the outer wall, as is donc at the point of the "pro- 
jection." 

The argument in the Patent Office of the learned counsel for the 
complainant was in no sensé an estoppel. As to its merits, I leave it 
as I find it, addressed to the authorities who hâve that issue in charge, 
and in no respect suggesting whether it be valid or not under the 
circumstances in which it appears. 

I must therefore détermine whether the patent is valid. It is clearly 
limited by Burger & Aschenbrenner, No. 820,347, strictly to the com- 
bination of "projections" and "unevennesses" in a glass vacuum bot- 
tle. However, mère projections from the sides of such vessel, such 
as Hcylandt (French No. 343,818), Nicholson (544,791), or Arnold 
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(481,544), do not indicâte in the least the problem, or its solution, and 
I disregard thèse. Also I disregard those which indicâte spacing pads 
or stiffening bodies held in place by friction merely, as Kloezewski 
(200,065), or Ostergren (644,259), although thèse are much more sug- 
gestive than the former. 

The reàl question is whether any one has in such a vessel, or onè 
nearly akin to it, kept spacing pads in place by "projections" or "un- 
evennesses" in the walls of the vessel. To détermine this the quick- 
est means by analysis is to look for estoppels in the file wrapper. We 
there find that claims 5 and 6 of April 23, 1907, were rejected upon 
Place (707,634), and were afterwards amended without appeal. By 
the usual rule the patentée is therefore limited in patentability to the 
change from Place to his new claims. Claim 5 of April 23, 1907, 
is most like claim 2 of the patent in suit, and claim 5 like claim 3. 
In order fully to understand their différences I now give claim 2 of 
the patent in suit, underscoring the new matter and adding in brackets 
that omitted from claim 5 of April 23, 1907. In the same way I set 
forth claim 3 of the patent in suit. 

2. "À ressel, comprislng in comblnfition double walls of glass united wltli 
eaeli otlier only at the moutli of sald vessel and inclosing betweeu them a 
vaiified space, luievenuesses provided on the adjacent in surfaces of sald 
walls at ahout the same lieight, wlthin said space and [résilient] stifCenlng 
bodies [arranged] di»posed betweeu sald walls and ençiaging the un-evennesses 
referred to and kopt lu position thcrehy [by said unevennesses] substantially 
as set forth." 

3. "A vessel. comprisiuK in combinntion double walls of fflass united with 
each other only at the moutli of said vessel and inclosing between tlieni a 
rarified space, a projection on the [an adjacent] surface of one of said walls 
wlthin said space, and a stift'enlng body disposed lietweeu said walls, and 
<iigaging and Isept in position by said projection, substantially as set fortli." 

It will be seen at a glance that, since Place used cork for his pads, 
the only change of the least conséquence was in the material of the 
vessel, which was limited to glass in the claims finally allowed. Claim 
1 of the patent in suit is the équivalent in the singular of claim 2, and 
certainly has no patentable différence from it ; and the same may be 
said of claim 4, compared with claim 1. We may therefore start with 
the admission of the patentée by estoppel that his invention consisted 
in applying to the third Place patent the idea of a glass vessel, and 
the question becomes, shortly, whether it was invention to put such 
"projections" and "unevennesses" into a glass bottle as were indicated 
in the third Place patent. 

It is no doubt usually the rule that a mère change in material is not 
patentable, but it is not universally nor necessarily the rule. I should 
-certainly hold that, in view of the well-known Dewar vacuum bottle, 
it was no invention merely to put a Place holder into glass form. In- 
deed, to do so would be simply to turn back to the old art in its earliest 
development. The question hère, however, is not simply of a Dewar 
bottle, but of such a bottle with stifïeners, and those stiffeners held 
by "projections." Was it invention to take the old Dewar bottle, and 
add the form of stiiïener shown in Place, held fast as there indicated? 
The pads perform precisely the same function in either case, and the 
invention must therefore be limited to the glass projections and un- 
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evennesses. Of course, there might be patentability in the particular 
method of making the "projections" in question, but that the patentée 
has notclaimed. Doubtless it was well-known and easy in the glass 
blower's art. 

It is quite true that no one appears to hâve put "projections" of 
this sort into a glass bottle before, nor do I regard Wolf (415,428), 
or Haines (679,696), as near enough to be anticipations. In Wolf 
the outer bottle was not of glass, and in Haines the "projection" was 
from a métal container. Neither adds anything to Place, certainly so 
far as regards the "projections." 

Nevertheless, with two vacuum bottles before one — first, the Dewar 
flask in glass ; and, second, the Place vessel — admittedly exemplifying 
everything but the material, I cannot think that it was invention merely 
to combine the two. The idea of combination, both being vacuum 
bottles used for the same purpose, at once suggests itself . The pré- 
cise form of "projections" — that is, by pushing in the wall of the 
bottle— might be new; but that, as I hâve said, is not claimed, for 
any "projection" from the wall would do, even a "projection" of an- 
other material, were that practicable. The invention is simply what is 
claimed, and the claims are its measure. Nat. Enameling Co. v. New^ 
England E. Co., 151 Fed. 19, 29, 80 C. C. A. 485. The claims hère 
are for the combination per se, and that combination is, after ail is 
said and done, nothing but a change from one material to another old 
one in the art. Making every reasonable allowance, I cannot think 
the patent is good. 

This is not a case of an immédiate acceptance and use of the dis- 
covery, and I am not embarrassed by that usual évidence of novelty. 
So far as appears, the complainant has never made or sold his bottles, 
and it is only when the défendant put out what he plausibly claims 
to be an improvement that the sales began. It does not appear that 
without sùch improvement any problem has been solved which has 
long vexed inventors, or that alone the patented invention met a long 
unanswered want. Nor does it appear that the Dewar flask was be- 
fore the Patent Office when the patent was granted. 

I cannot, therefore, think that claim 3 is valid, which provides for 
the "projections." I think that I should hâve come to an opposite 
conclusion as to claim one, were it not that, by amending his claims, 
the patentée seems to bave drawn no distinction between the "uneven- 
nesses" and the "projections," and by that élection he must be bound.. 

Bill dismissed, with costs. 
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HITCHMA^ COAL & COlvE CO. v. MIÏOHELL et aL 
(District Court, N. D. of West Virginia. December 23, 1912.) 

1. Tkade Unions (§ 1*) — Status Under Commun Law. 

Under the common law which goverus in West Virginia, labor union 
combinatlons must be considered in thelr tlireefold relation : (a) ïo tlielr 
own member.s ; (b) to those vvlio luay eiuploy such meiubers ; and (c) to 
tlie public lntere.sts. 

[Ed. Note. — For other cases, see Trade Unions, Cent. Dig. § 1 ; Dec. 
I>lg. § 1.*] 

2. Monopolies (§ 12*) — Status and Powers Undeb Common Law — Rela- 

tions TO Membbes. 

In tlieir relation to tlielr respective members, labor unions cannot un- 
dertake to requlre, by oath, obligation, constitution, by-law, or rule, a 
surrender by such members of their individual freedom of action, and, 
wben tbey seek to do so, tbiey become illégal combinations in restraint 
of trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. 
Dig. § 12.*] 

3. MoNoroLiES (§ 12*) — Status Undee Common Law — Legality. 

The question of the legality of a labor union combination is to be de- 
teriuined froni an examination of the union's constitution, by-laws, or 
rules, as tbey luay be called, and, where some of such rules are lawful, 
yet, if others unlawful in character are of such weight and importance 
as to douiinate the course of the union's action, or if the lawful and un- 
lawful oues are so interdependeiit or iuterniiugled as to render their 
séparation inipracticable, the organization becouies wholly illégal as in 
restraint of trade. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
§ 12.*] 

4. Masteb and Servant (§§ 338, 339*) — Interférence bt Thikd PersonS. 

Labor unions in their relations to eniployers of their members, while 
they inay use ail peaceful efforts to advance the interests of their mem- 
bers in the way of aiding them to secure better wages, shorter hours 
of labor, and better conditions in which to work, may not accomplish 
thèse ends by violence, coercion, or intimidation on their part or at their 
instance. They may not induce their members to break existing con- 
tracts with their employers, nor Interfère by intimidation or coercion 
with the inhérent right of the employer to control his property and con- 
duct his business in auy lawful manner he may choose, and while they 
hâve the lawful right to ad vise thelr members to strike, where not in 
violation of contracts, and by reasoning or persuasion endeavor to pre- 
vent others froni taklng their places, nelther they nor their members 
hâve any right by intimidation or coercion to prevent other laborers or 
any of the members of the union from taking employment with such 
employer. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1283 ; 
Dec. Dig. §§ 338, 330.*] 

5. Monopolies (§ 12*) — Illégal Combinations — Labor Unions. 

Nelther a labor union nor its members may, under the law, use any 
means of coercion or intimidation to compel others to joln the union, 
or to prevent a member from leavlng the union if he desires or other- 
wise to interfère with the inhérent right of the Individual, whether a 
member or not, to dispose of his own labor or capital according to his 

•For other cases .see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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own wlll ; and in their relations to the gênerai public as consumers ot 
the prodiicts of labor and capital such unions are governed by tlie same 
ruies of law as to combinations in restraint of trade as are combina- 
tious of capital. 

LKd. Note. — For other cases, see Mrtnopolies, Cent. Dig. § 10; Dec. 
Dig. § 12.*] 

6. Monopolies (§ 12*) — Coxspiracy (§ 8*) — Illégal Combinations — United 

Mine Workebs of Amebica. 

The Uuited Mine Workers of America is an unlawful organization 
because of its prlnciples as set forth In Its constitutions, obligations of 
Its meuibers, and rules which (1) retjuire its nienibers to surreuder their 
iudlvidual freedom of action; (2) seek to require in practical efïect ail 
mine workers to becoine meinbèrs, vvhether desirous of doing so or not; 
(3) to eontrol aud restrict, if not to destroy, the right of the mineowner 
to contract with his employés independent of the organization ; (4) to 
exclude his right to employ uonuuion labor if he desires ; (ô) to lirait his 
right to discharge, in the absence of contract, whom he pleases, wh'en 
he pleases, and for any cause or reason that to hini seems proper; and 
(6) assume the right through its offlcers to eontrol the niineowner's busi- 
ness by sliutting down his mine, and calling eut his men upon indefinite 
strike in obédience to their obligation to the union, whether the men désire 
to quit work or not, whenever such ofHcers deem it to the best interests 
of the union and regardless of his rights or interests, or the loss, direct 
and indirect, which he niay sustain. It is also unlawful because of its 
procédure and practices, in that (1) it seeks to create a monopoly of mine 
labor such as to enable it as an organization to eontrol the coal mining 
business of the country ; and (2) has by express contract joined In a 
combination and couspiracy with a body of rival operators, résident in 
other States, to eontrol, restrain, and to an extent at least destroy the 
coal trade of West Virginia, and by the admission of its offlcers has 
spent 14 years time and hiiudreds of thousands of dollars in effort to 
accomplish such purpose. 

[Ed. Note. — î'or other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
§12;* Conspiracy, Cent. Dig. §§ 7-11; Dec. Dig. § 8.*] 

7. Monopolies (§ 12*) — Combinations— Intebierence with Interstate Com- 

MEECE. 

Complainant Company commenced the opération of a coal mine in West 
Virginia with nouunion miners. It was shortly notifled by officers of the 
United Mine Workers ot America that, unless it unionized its mine, a 
union mine in Ohio in which some of Its stockholders were interested 
would be shut down, and it yielded; its workmen forming a union. A 
etrike was ordered the next day, which was settled. In the next three 
years three strikes were ordered, and complainant was subjected to a 
loss thereby of $48,000. At the time of the last, which was a gênerai 
strike, it offered to comply with the tenus demanded, and its employés 
desired to continue work, but were not permitted. They becaœe dlssatis- 
tied, withdrew from the union, and made individual contracts with com- 
plainant by which it was agreed that the mine should remain nonunibn. 
Défendants, who were officers of the union, undertook to organize another 
local union at the mine, and threatened to shut it down unless it should 
be agaiu unionized. Some time previously they had entered into an 
agreement with operators in other states who were competitors of the 
West Virginia mines by which they undertook to unionize the latter, 
so that they could eontrol conditions and lessen compétition. Held, that 
such agreement waS unlawful, as in restraint of Interstate commerce, 
and tUat complainant was entitled to relief by injunction. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
5 12.*] 

♦For other cases see same topio & § nvmbee is Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
202 F.— 33 
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8. Evidence (§ 253*) — Stjit to Eestbain Unlawful Combination— Evidence 
■ — Déclarations. 

On the question whether a combination is lawful or not, déclarations 
of those engaged in it, explanatory of acts done in furtherance of its 
objects, are compétent évidence after the combination bas been proved. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 9&4-1002 ; Dec. 
Dlg. § 253.*] 

In Equity. Suit by the Hitchman Coal & Coke Company against 
John Mitchell and others. On final hearing. Decree for complainant 
For prior opinion, see 172 Fed. 963. 

George R. E. Gilchrist, of Wheeling, W. Va., for plaintiff. 
Charles E. Hogg, of Morgantown, W. Va., for défendants. 

DAYTON, District Judge. On September 21, 1909, I filed a writ- 
ten opinion in this cause, reported in (C. C.) 172 Fed. 963. I there 
stated the purposes and objects of the bill and the proceedings had 
thereon and in the cause to that date. I do not, because of the nec- 
essary length of this opinion made necessary by the gravity and im- 
portance of the questions involved, deeni it expédient to reiterate the 
statement of the case there made, but refer to this prior opinion there- 
for. Suffice it to say that to my order refusing to modify and in part 
dissolve the injunction based upon the reasons set forth in that opin- 
ion an appeal was taken by the served défendants to the Circuit Court 
of AppeaJs for this circuit. That court, on March 11, 1910, dismissed 
such appeal for want of jurisdiction. 100 C. C. A. 137, 176 Fed. 549. 
The parties then proceeded to mature the cause for final hearing. The 
évidence was taken in open court before me. This évidence and 
the record in bulk is now estimated to be équivalent to betw^een 7,000 
and 8,000 pages. Briefs of counsel filed are équivalent to near 800 
more such pages, and the learning, research, and légal abiHty displayed 
by counsel on both sides in thèse briefs are such as to command not 
only the court's gratitude, but its highest admiration. The sincère pur- 
pose to aid, in every possible way, the true and right détermination 
of the cause on the part of thèse counsel, deserves spécial commenda- 
tion. 

I hâve given several months' considération and study to the ques- 
tions involved. Because of their importance, I hâve, upon this final 
hearing, deemed it proper to review, as briefly as possible, the origin 
of labor unions in England, and the législation and judicial décisions 
touching their, rights, privilèges, and obligations in that country, as 
well as under our fédéral and local state laws and judicial décisions. 

Without tracing the distinction recognized in England between guilds 
and combinations of common laborers from which spring substantially 
the labor unions of tp-day, it is sufficient to say that the émancipation 
of the serfs in the time of Edward III increased largely the number 
oî laborers and the compétition in the labor market, but in the middle 
of the fourteenth century, when the plague carried off 2,000,000 soûls, 
near half the population of the realm, conditions became reversed — 
labor became very scarce, food rose in price, and higher wages virere 

•For other cases see same toplc &. § numbek .n bec. & Axa. Digs. 1907 to date, & Rep'r Indexes 
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demanded by labor. In conséquence the Statutes of Laborers were 
passed in 1349 and 1350, fixing wages absolutely for the summer 
months, and authorizing the justices of the peace to fix them for the 
winter ones. Thèse acts further designed to accompUsh the other pur- 
pose of tying down the hberated serfs who had become laborers to 
the soil. A laborer was required under pain of imprisonment to re- 
main in his parish, and it was made an offense to refuse to work or 
to receive or ofïer higher wages than those fixed by the statutes. 
Thèse statutes were passed clearly in aid of the agricultural interests 
of a kingdom with hmited resources in that regard, seeking to sup- 
ply food products for its people. They looked especially to the interest 
of the consuming public, and not to those of the laborer. In the reign 
of Henry VIII the monasteries were suppressed, and, in conséquence, 
a large number of unemployed persons were turned out to wander over 
the country. Thereupon the Statute of Apprentices was enacted "in 
great hope, that being duly executed, it shall banish idleness, advance 
husbandry and yield unto the hired, both in the time of scarcity and 
in the time of plenty, a convenient proportion of wages." This act 
confirmed the former ones regulating work and wages, and, in addi- 
tion, fixed the hours of labor, and required the laborer to secure 
from the master a certificate that he had completed his work for him 
before seeking work in a new district. Thèse acts fell into désuétude 
by the beginning of the last century, and state régulation of wages 
became superseded by contractual relationships between master and 
servant. The resuit was that labor, which had before that time op- 
posed state régulation of wages, changed front, and began petitioning 
Parliament for such régulation and the enforcement of the Apprentice 
Act. Human nature is the same substantially yesterday, to-day, and 
forever. It was very natural that laboring men, seeking to better 
their condition in life, should a century âge clamor for the législative 
régulation Avhen work was dull and the laborers many, which they had 
opposed the preceding century when harvests were plenty and labor- 
ers few. It is just as natural to-day that from the vast army of 
laborers engaged in the coal mining industry constantly depressed by 
over production demands should corne for législative enactment of 
wage scales minimum at least, and, in the absence of such législation, 
efforts on their part should be made by combination to achieve the 
same resuit. The question always recurs whether either method can 
best supersede the natural law of supply and demand. The English 
courts at the time manifestly thought not, for when organized trade 
societies, about 1800, instituted actions and sent pétitions to Parliament 
to enforce the Apprentice Act (fixing wages), they held that the act 
only applied to industries existing at the time of its passage in 1563, 
thereby rendering it practically ineffective, and, in 1813, Parliament 
formally repealed it. During thèse two and a third centuries the Ap- 
prentice Act, fixing wages, necessarily forbade labor combinations 
having for their purpose the securing of wages beyond the limit fixed 
by the law. 

In addition, the common-law^ doctrine "of restraint of trade" ren- 
dered such combinations illégal. In 1797 an. act, reaffirmed in 1800, 
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known as the Conibination Act, was passed, making unlawful every 
combination seeking to secure advance of wages, to change or decrease 
the hours of work, to prevent any employer from hiring any one he 
chose, to prevent workmen hiring themselves, to induce workmen to 
leave their work to attend any meeting called to advance any of thèse 
objects, or to spend any money for thèse purposes. 

It is important to pause hère, and bear in mind that the three char- 
ters granted to Virginia in 1606, 1609, 1611-12, ail expressly provided 
that the laws and ordinances enacted by it should conform to those 
existing and in force in England; that under its six state Constitu- 
tions (1776, 1830, 1850, 1864, 1870, and 1902) the fact has always been 
recognized that the common law of England in force prior to the 
Révolution was the basic law of the state, save and except so far as 
repealed or modified by either constitutional or législative enactment ; 
that in the first Constitution of West Virginia (1861-63) it is enacted: 

"Such parts of the common law and of the laws of the state of Virginia 
as are in force withln the boundaries of the state of West Virginia wheu 
this Constitution goes iuto opération, and are uot répugnant thereto, shall 
be and continue the law of the state until altered or repealed by the Légis- 
lature." Article 11, § 8. 

The same provision was incorporated in the Constitution of 1872. 

This being true, it is ail-important to the correct détermination of 
the questions hère involved to détermine (a) just what the common law 
was at the time prior to the birth of Virginia as regards thèse labor 
organizations ; and (b) how far that law has been repealed or modified 
by législative enactment in Virginia and West Virginia. While there 
hâve been very many conflicting décisions in the différent states of the 
Union, it seems to me that the questions are essentially local in char- 
acter, and must be determined by local law. It is certainly an inhér- 
ent power of each state to détermine for itself how law and order 
shall be maintained and crime punished. This power necessarily car- 
ries with it the right to détermine what assemblies meeting within its 
limita are lawful or unlawful, for what lawful purposes organization 
may be had, and for what purposes it may be unlawful to organize and 
operate within its limits. This inhérent power in the state can only 
be superseded by the very limited power of the national government 
to interfère provided for by the fédéral Constitution. For this rea- 
son, it seems clear to me that I must détermine what constitutes a 
lawful organization in West Virginia by its laws, and not by either 
statutes or judicial décisions of other states. What may be lawful 
in one may be unlawful in another, what may be criminal in one may 
be permissible in another. In this view of the matter, the subséquent 
législation and décisions in England become immaterial, except so far 
as they may aid us in defining the true principles of the common law 
existing prior to 1776, and still existing in this state. It will be suf- 
fîcient to say that the Combination Act of 1800 was, in 1825, repealed 
by the English Parliament, and conspiracy alone became the combina- 
tion liable to prosecution. For common-law conspiracy a number of 
the members of trades unions were prosecuted for combining to raise 
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wages and for other of their declared purposes, and convictions were 
had. In 1856 Crompton declared: 

"That ail coinbinatlons tendiiis directly to iui])e(le aiid interfère with the 
(ree course of trade were not only illégal but criminal." 

In 1859 F'arliament passed an act more closely defining the offense 
of "molestation and obstruction" used in the act of 1825. It rendered 
peaceful persuasion to induce workmen to abstain from working, in 
order to raise their wa2;es, lawful. VVas this act necessary because 
prior to it such persuasion for such purpose under the common law 
was unlawful? If so, has that common-law rule been abrogated in 
West Virginia by subséquent législation ? Thèse questions must be 
considered later. Under this act of 1859, it was held by the Queen's 
Bench (1867) by Cockburn, C. J.: 

"I am very far froni sayinj; that the inenibers of a trade Tinlon, eonstltuted 
for the pui'pose not to work. excei)t under certain conditions, and to support 
one anotlier lu the eveiit of hehifj; thrown ont of employaient, in carrying 
out the views of the ii>a.iority would brinjr tliemselves within the criminal 
law, but the raies of the soeiety wonid cei'tainly operate in restraint of 
trade, and therefore in that seiise be unlawful." 

The labor unions thereupon secured the passage of the act of 1871, 
providing that : 

"ïhe purposes of any trade union shall not. by reason nierely that they are 
in restraint of trade be deemed to be unlawful, so as to render any member 
of such trade union liable to criminal prosecution for conspiracy or other- 
wise." 

Was this act secured to repeal another common-law rule existing 
prior? If so, has such common-law rule been abrogated in West Vir- 
ginia? If not, could Congress, by virtue of its power to regulate in- 
terstate trade, traffic, or commerce, interfère with or prevent this 
state's enforcement of it as regards intrastate trade? This act of 1871 
was the resuit of the long agitation preceding, which had resulted in 
tlie appointment of a royal commission by Queen Victoria in 1867, and 
which commission had made 10 preHminary reports, and its final one 
on March 9, 1869. As a resuit the government introduced a bill to 
legaHze trade unions so far as they, being combinations, were in re- 
straint of trade, and, in addition, the bill included certain clauses 
which made criminal certain acts of theirs. Objection was made by 
the unions to thèse criminal provisions. The resuit of the long agita- 
tion that followed was that the bill was eut in two, one being St. 34, 
35 Vict. c. 31, known as the Trade Union Act of 1871, above referred 
to, the other the Criminal Law Act 1871 (St. 34, 35 Vict. c. 32). By 
four years of agitation the unions secured the appointment of another 
royal commission which reported in 1875. Following this report Par- 
liament repealed the Criminal Law Amendment Act, 1871 (St. 34, 35 
Vict. c. 32), and passed the Criminal Conspiracy and Protection of 
Property Act, 1875 (St. 38, 39 Vict. c. 86), and in 1876 amended the 
Trade Union Act, 1871, by an act known as the Trade Union Act (1871) 
Amendment Act, 1876, and the two together, it was provided, were 
tobe cited as the "Trade Union Acts,'l871 and 1876." The "Con- 
spiracy and Protection of Property Act, 1875," was amended by an 
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act known as "The Trades Disputes Act, 1906," and it was provid- 
ed that it and the "Trade Union Acts 1871 and 1876," together might be 
cited as the "Trades Union Acts 1871 to 1906." Thèse embrace the 
existing statutory law of England touching labor unions. 

The Trade Union Act of 1871 provides: 

"2. The purposes of any trade union sliall not, l)y reason merely tliat 
they are in restraint of trade, be deemed to be luilawful, so as to rendor any 
member of sucli trade union llable to criminal prosecution for conspiracy or 
othervvise. 

•'3. The purposes of any trade union shall not, by reason merely that they 
are in restraint of trade, be unlawful so as to render void or voldàble any 
agreement or trust. 

"4. Nothlng in this act shall enable any court to entertain any lésai pro- 
ceedlngs instituted with tlie object of directly ent'orcing or recovering dam- 
ages for the breach of any of the following agreenieuts, namely, 

"(1) Any agreement between niembers of a trade union as such, coneerning 
the conditions on whieh any members for the time being of such trade un- 
ion shall or shall not sell their goods, transact business, eniploy, or be eni- 
ployed ; 

"(2) Any agreement for the payment by any person of any subscription or 
penalty to a trade union; 

"(3) xVny agreement for the application of the fuuds of a trade union, — 

"(a) To provide benefits to members ; or, 

'■(b) To furnish contributions to any employer or worknian not a member 
of .such trade union, in considération of such employer or workman acting lu 
oouformity with the riiles or resolutions of sucli trade union ; or 

"(e) To discharge any fine imposed upon any person by sentence of a court 
of justice ; or, 

"(4) Any agreement made between one trade union and another ; or 

"(5) Any bond to secure the performance of any of the above-mentioned 
agreements. 

"But uothing in this section shall be deemed to constitute any of the above- 
mentioned agreements unlawful. 

"5. The following acts, that is to say, 

"(1) The Frlendly Societies Acts, 1855 and 1858, and the acts amending 
the sa me; 

"(2) The Industrial and l'rovident Societies Act, 1867, and any act amend- 
ing the same; and 

"(3) The Companies Acts, 1862 and 1867, shall not apply to any trade un- 
ion, and the registration of any trade union under any of the said acts shall 
be void, and the deposlt of the rules of any trade union made uuder the 
Friendly Societies Acts, 1855 and 1858, and the acts amending the same, be- 
l'ore the passlng of this act, shall cease to be of any effect." 

Section 6 then provides that any seven or more members of a trade 
vniion may register such trade union, '"provided that if any one of the 
purposes of such trade union be unlawful such registration shall be 
void." Section 7 authorizes a registered union or any branch of it 
under the act to purchase and lease land not exceeding one acre in 
the name of trustées to sell, exchange, and rnortgage the same. Sec- 
tion 8 vests ail land and personal property of the union or of its 
branches in the trustées selected therefor and their successors. Sec- 
tion 9 authorizes such trustées to sue and be sued touching the prop- 
erty rights of the union. Section 10 limits personal liability of such 
trustées to funds actually received by them as such. Section 11 re- 
quires the treasurer of the union to render to the trustées accounts 
of moneys, bonds, or securities received by him at such times as the 
union rules may prescribe, and, if required, to turn over to the trustées 
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balances in his liands and ail books, papers, and property of the union. 
Section 12 provides for légal enforcement and criminal punishment 
of any officer, member, or other person fraudulently obtaining posses- 
sion of, withholding, or misappropriating funds or property of the 
union so registered. Section 13 provides the rules of registration to 
be : (1) By an application with printed copies of the union's rules, and 
a list of the titles and the names of its officers sent to the registrar who 
(2) shall become satisfied that the union has complied with the require- 
ments of the act. (3) That no union shall register under a name iden- 
tical or so nearly the same as to deceive with that of another existing 
registered union. (4) Where the union has been in opération for 
more than a year before application made for registration, a gênerai 
statement of the receipts, funds, efifects, and expenditures of such 
union to be delivered to the registrar. (5) The certificate of registry 
unless proved to hâve been withdrawn or canceled to be conclusive 
that the requirements of the act hâve been complied with. (6) One 
of the Secretaries of State to hâve power to make régulations from 
time to time touching détails of registration, the forms to be used, 
the inspection of documents kept by the registrar and the fées to be 
paid for registration. Section 14 provides (1) that the rules of the 
union shall contain provisions in respect to the several matters men- 
tioned in the first schedule of the act; and (2) that a copy thereof 
shall be delivered to any person by the union on payment of a suni 
not exceeding one shilling. Section 15 provides that every registered 
union shall hâve a registered office. Section 16 provides that a gênerai 
statement of the receipts, funds, effects, and expenditures of the union 
be on the Ist of June of each year transmitted to the registrar, to- 
gether with any altérations in rules or changes in officers of the union. 
Section 17: Registrars to report annually to Parliament. Section 18 
makes it a misdemeanor to circulate with intent to def raud other than 
the existing rules of a union. Sections 19, 20, 21, 22, and 23 relate 
to légal proceedings for the enforcement of the fines and penalties 
provided for in the act and of définitions of terms used and "the First 
Schedule" defines six matters to be provided for by the union's rules : 
(1) The name and place of meeting for business; (2) the whole of 
the union's objects, and the purposes for which its funds shall be ap- 
plicable, the conditions under which a member may become éntitled to 
benefits, and the fines and f orf eitures that may be imposed ; (3) the 
manner of making, altering, amending, or rescinding the rules;: (4) 
a provision for the appointment and removal of a gênerai committee 
of management, of trustées, treasurers, and other officers ; (5) a provi- 
sion for the investment of the funds, and an annual audit of accounts ; 
(6) inspection of the books and roll of membership by every person 
having an interest in the union's funds. The amendments provided 
by the act of 1876 do not change thèse provisions, but enlarge them 
by (1) allowing unions to pay money on the death of a child under 
10 years of âge ; (2) providing for transfer of union's funds from the 
estate of a bankrupt trustée to a new trustée ; (3) requiring registra- 
tion by registered unions in ail countries where the unions operate; 
(4) regulating the withdrawal and cancellation of registration certifi- 
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cates; (5) allowing one under 21, but over 16 years, of âge to become 
member éî à registered union, and providing how funds due him may 
be paid by the union; (6) providing how a registered union may 
change its name ; (7) that two or more unions may amalgamate and the 
proceedings necessary thereto ; (8) and how a union may dissolve. 
The Conspiracy and Protection of Property Act, 1875, provides : 

"An agreemeut or coiiibinatiou by two or inore persons to do or procure 
to be done any act in contemplation or furtherance of a trade disiiute sliall 
not be Indictable as a conspiracy if sueli act conuultted by one persou would 
not be punishable as a crime. 

"An act done In pursuauee of an agreement or comblnation by two or more 
persons shall, if doue in contemplation or furtlierance oE a trade dispute, not 
be actiouable unless the act, if done without any such agreemeut or com- 
bination, would be actiouable. 

"Notliing in tins section sliall exempt froni punisUment any persons guilty 
of a conspiracy for wliicli a punishment is awardecl by any act of Parliameut. 

"Nothing in this section shall aiïect the law relating to riot, nnlawful as- 
.sembly, lireach of the peace, or sédition, or any offense agaiust the state 
or the sovereign." 

It makes it criminal for (1) an employé of a municipal ity, aîone or 
in combination with otbers, to break his contract of employment if 
he bas reasonable cause to believe his doing so will deprive the inhab- 
itants of the place wholly or to a great extent of gas or water ; (2) 
to break a contract of hiring when there is reasonable cause to believe 
the doing so will endanger life, cause serions bodily injury, or expose 
valuable property, real or personal, to destruction or serions injury, 
for a master legally bound to f urnish his servant with food and cloth- 
ing to fail to do so where such failure is likely to impair seriously the 
health of the servant. It then provides: 

"Every person who, with a view to compel any other person to abstain 
from doing or to do any act which such other person has a légal riglit to do 
or abstain from doing, wroiigfuUy and without légal authority, — 

"(1) Uses violence to or intimidâtes such other person or his wife or chil- 
dren. or injures his property ; or, 
■ "(2) Persisteutly follows such other person about from place to place ; or, 

"(3) Ilides any tools, clothes, or otlier property owned or used by such 
other person, or deprives him of or liiuders him in the use thereof ; or, 

"(4) Watches or besets the house or other place where such other person 
résides, or worlvs, or carries on business, or happons to be, or the approach 
to such house or place ; or, 

"(.5) Follows such other i)erson with two or more other persons in a dis- 
orderly manner in or through any street or road, sliall, on conviction thereof 
by a court of suniniary jurisdiction, or on indictment as liereinafter men- 
tioned, be liable either to pay a penalty not exceeding twenty pounds, or to 
be iniprisoned for a term not exceeding tliree months, witli or without hard 
labour. 

"Attendlng at or near the house or place where a person résides, or worlis, 
or carries on business, or hatipens to be. or the approach to such liouse or 
place, in order merely to obtaln or eommunicate information, shall not be 
deenied a watching or besetting witliin the meaniug of this seution." Re- 
liealed by section 2, Trade Disputes Act, 1906. 

The remainder of its provisions relate to the légal proceedings to be 
pursued in its enforcement, to définitions of its ternis and to its ap- 
plication to Scotland and Ireland. 
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The Trade Disputes Act, 1906, provides : 

"1. — Tlie followins paragraph shall be added as a new paragraph after 
the first parn^'i-aph of soctlon tliree of the Conspiracy and Protection of 
Property Act. l.STô: 

'■ 'Au act (loue in fiursuanct' of an agreement or combination by two or more 
persons sliall, if iloiie in contemplation or furtlierance of a trade dispute, 
not be actiunaMc unless the act, if done witliout any sucli agreement or com- 
bination, wonld be actiouable.' 

'"Z. — (1) It sball be lawful for one or more persons, acting on their own 
behalf or o)i liehalf of a trade union or of an individual employer or flrm in 
contemplation or fni'therance of a trade dispute, to attend at or near a house 
or ])laee wliere a person résides or vvorks or carries on business or happens 
to lie, if they so attend merely for the purpose of peaeefully obtaining or 
conimunicating information, or of peaeefully persuading any person to work 
or abstain from working. 

"(2) Section seven of the Conspiracy and Protection of Property Act, 1875, 
is hereby repealed from 'attending at or near' to the end of the section. 

"3. — An act done by a person in contemplation or furtherance of a trade 
dispute shall not be actionable on the ground only that it Indnces some other 
person to break a contract of employment or that it is an interférence with 
the trade, business, or employment of some other person, or with the right 
of some other person to dispose of his capital or his labor as he wills. 

"4. — (1) An action against a trade union, whether of workmen or masters, 
or against any memliers or officiais thereof on behalf of themselves and ail 
other members of the trade union in respect of any tortious act alleged to 
hâve been eommitted by or on behalf of the trade union, shall not be enter- 
tained by any court. 

"(2) Nothing in this section shall affect the liability of the trustées of a 
trade union to be sued in the events provided for by the Trades Union Act, 
1871, section nine, exeept in respect of any tortious act eommitted by or on 
behalf of the union in contemplation or in furtherance of a trade dispute." 

In giving- this very hmited review of the origin and progress of 
English législation touching trade unions, I hâve not stopped to cite 
authorities. It will be sufïîcient for me to say that by aid of counsel 
I hâve had before me and hâve consulted the English works, Green- 
wood on the Law Relating to Trade Unions, Chalmers-Hunt on 
Trade Unions, Davis' Labour Laws, Wright's Criminal Conspiracies, 
Webb's History of Trade Unionism, Schlosser and Smith Clark's Lé- 
gal Position of Trade Unions, Webb's Industrial Democracy, 14 Enc. 
Laws of England, Eleventh and Final Report of the Royal Commis- 
sioners (P'irst Commission Appointed) 1869, and Second and Final 
Report of the Commissioners (Second Appointed) 1875. 

It is somewhat difficult to define the exact status of thèse unions un- 
der the involved and confusing législation existing to-day in England. 
Their position in the body politic is certainly anomalous. Discussing 
the Trade Union Act of 1871, Farwell, L. ]., in the Taff Vale Case 
(1901) 1 K. B. 170, says: 

"A trade union is neither a corporation, nor an Individual, nor a partner- 
ship between Indivlduals. It is an association of men which almost in- 
varlably owes its légal validity to the Trade Union Acts 1871-76, * * * 
and the Législature in giving a trade union the eapacity to act by agents, 
bas vi'ithout Incorporating it, given it two of the essential qualifies of a cor- 
poration." 

Provisions are made for registered unions, but the acceptance of 
such provisions is purely voluntary. Thèse registered unions obtain 
few privilèges that are not enjoyed by those unregistered. It is very 
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doubtful whether class législation of this character could be enacted 
and enforced in the United States by reason of constitutional limi- 
tations, both fédéral and state. It is to be always borne in mind that 
the power to legislate is suprême and unrestricted in the English Par- 
liament, while always limited hère by the written fédéral and state 
Constitutions. However, we are not called upon to pass upon the con- 
stitutionality of such législation for none such exists under fédéral 
statute, or by laws of West Virginia as we shall presently show. How- 
ever, some limitations in England still exist, under this législation, 
upon the acts and proceedings of union organizations, that tend clearly 
to establish common-law principles existing in this state by which we 
must be bound. Some of thèse it seems important to indicate. 

First. At least, prior to the last act (1906), which provided by its 
section 3 that "an act done by a person in contemplation or further- 
ance of a trade dispute shall not be actionable on the ground only that 
it induces some other person to break a contract," it was clearly un- 
lawful for thèse unions by their trustées and officers to induce or pro- 
cure men to break contracts with their employers. This was distinctly 
held by the House of Lords in 1901 in the case of Quinn v. Leathem 
A. C. 495, 70 L. T- P. C N. S. 76, 65 T. P. 708. 50 Week. Rep. 139, 
85 L. T. N. S. 269, 17 Times L. R. 749, and in South Wales Miners' 
Fédération v. Glamorgan Coal Co. (1905) A. C. 239, 74 L. J. K. B. 
N. S. 525, 53 Week. Rep. 593, 92 L. T. aN". S. 710, 21 Times L. R. 
441. This latter case, as reported in 1 British Ruling Cases, 1, will 
be found to involve closely a similar condition of fact existing hère. 
The coal company and 7i other plaintifïs brought action against the 
Miners' Fédération, its trustées, officers, and certain members of its 
executive council for wrongf uUy and maliciously procuring and induc- 
ing its workmen in the mines to îjreak their contracts of service with the 
plaintiffs. It appeared that the Fédération (a registered trade union) 
f earing that the action of merchants and middlemen would reduce the 
price of coal, and consequently the rate of wages, ordered a "stop day," 
obeyed by over 100,000 men who took a holiday, and thereby broke their 
contracts of service. Subsequently four additional "stop days" were or- 
dered, and the men ceased work in violation of their contracts. It was 
found this advice to the men on the part of the Federation's council 
was given without malice. Bigham, J., dismissed the action. The 
Court of Appeal reversed the judgment, and awarded damages to the 
plaintiffs. (1903) 2 K. B. 545, 72 L. J. K. B. N. S. 893, 89 L. T. N. S. 
393, 19 Times L. R. 708. Upon appeal to the House of Lords, the 
Court of Appeal was affirmed and the Federation's appeal dismissed; 
the Earl of Halsbury, L. C, Lord Machaghten, Lord James, and Lord 
Lindley delivering concurring opinions. Good faith was there held to 
be no justification ; "that to combine to procure a number of persons to 
break contracts is manifestly unlawful." This ruling is in full accord 
with our American décisions which sustain the right to an injunction 
against the officers of a labor union to restrain them from inducing 
members of such organization to strike in violation of their contracts 
of employment, or which hold them liable in damages therefor. Hold- 
er V. Cannon Mfg. Co. (1904) 135 N. C. 392, 47 S. E. 481; Tubular 
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Rivet & Stud Co. V. Exeter Boot & Shoe Co. (1908) 86 C. C. A. 648, 
159 Fed. 824; A. R. Barnes & Co. v. Berry (1907) (C. C.) 156 Fed. 
72 ; Old Dominion S. S. Co. v. McKenna (1887) (C. C.) .30 Fed. 48 ; 
Thomas v. Cincinnati, N. O. & T. P. R. Co. (1894) 4 Interst. Com. R. 
788, 62 Fed. 816 ; Thacker Coal & Coke Co. v. Burke (1906) 59 W. Va. 
253, 53 S. E. 161, 5 U R. A. (N. S.) 1091, 8 Ann. Cas. 885. Attached to 
the report of this last case in 5 L. R. A. (N. S.) 1091, will be found a 
very valuable note citing many additional authorities. It would seem 
clear that section 3 of the English Act 1906, above referred to, can 
only effect the enforcement of this principle in England when a trade 
dispute is on between the same particular employer and his employés, 
and therefore that no sanction for the claim for the so-called sympa- 
thetic strike can be found in it where the breaking of contracts is in- 
volved. 

Second. The Conspiracy Act 1875, it will be observed, expressly 
makes criminal ail violence and intimidation against any person to 
prevent him from exercising his légal rights, or against his wife or 
children, or injury to his property, from persistently following him 
from place to place, from hiding his tools, clothes, or other property, 
or from depriving or hindering in the use thereof, from watching or 
besetting his house or place of business or the approach thereto, or from 
follow^ing such other person with two or more others in a disorderly 
manner through any street or road. In détail spécification of forbid- 
den acts this English statute possibly bas gone farther than many of 
our American court décisions hâve gone as regards what shall be con- 
sidered as intimidation and violence, nevertheless the gênerai principle 
is the^ same, and is fully recognized in this country, as also the right 
to resort to injunction to stay such violence and intimidation. It is 
needless to cite the vast number of cases establishing this principle 
in this country beyond peradventure. 

Thifd. It will be noted what stress is laid by this English législation 
upon the rules that may be adopted by the unions. In order fpr them 
to hâve the benefit of registration, thèse rules must be filed with the 
registrar. AU changes therein must be reported, and they are to be 
printéd and copies furnished on demand of any one upon payment of 
a nominal îee. The clear purpose of this publicity is that it may be 
apparent to the pubHc just how far the union is lawful in its organiza- 
tion and designs, and that the courts, when appealed to, may détermine 
the'character of the union by an examination of its rules. As a result, 
since thèse acts were passed, the English courts hâve bèen càlléd 
upon to detefmine by such examination whether several of thèse or- 
ganizations were lawful or not. From thèse décisions can be-.ascer^ 
tained some very valuable information as to what penalties and obliga- 
tions can be enforced by thèse unions agî^inst (a) its own members ; 
:(b) against the interests of its members' employers ; and (c), against 
the interests of the public. 

In.Ghâmberiain's \¥harî Limited v. Smith (1900) 2 Ch. Div. 605 : 

: ,; "TÎie rttlesof an association, called the Tea Clearing House, the ijnçaiibers 
of ,whioh::were dock companies and tea warehouse Ijeepers carrying oiji the 
business of warehousing tea in bond, provi<Jed (rule 11) that every, naember 
should charge on teas the respective rates and adhère to the terms aud con- 
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ditions specified. in a schedule to tlie rules, and should not be at liberty to 
départ from theni In auy way, except that a discount not exceedlng 10 per 
cent, nilght be allowed on the said rates. No other discount, no money gratul- 
ties, and no advantages, direct or indirect, should be offered or allowed by 
any meniber to any nierchant, broker, or other person in connection vvitb 
any uiatter or thing in auy \vi.se relating to the Tea Clearing House agree- 
ment. By rule 14 no subscriber should be entitled to warehouse or deposlt 
tea with, or euiploy in connection witb tea, auy dock comiiany or tea ware- 
houise keeper who was not a niember of the Clearing House, or to purchase 
oi- sauiple any tea from the warehouse of any noniuember. By rule 1.5 any 
niember breaking or failing to observe any of the rules was to be liable to 
expulsion by résolution of the connnittee. The committee passed a resolu- 
tion expelling the plaintiffs for an alleged breach of the rules, and they 
brouglit an action against the members of the committee to restrain them from 
actiug on the resolution, on the ground (inter alia) that the plaintiffs had 
not had an opportunity of beiug hoard in tlieir défense. Kekewlcli, J., 
granted an interlocutory Injunctlon. Ileld, on appeal, that the association 
was a 'trade union' within the meanlng of section 16 of the Trade Union 
Act Amendment Act, 1876 ; that its ob.iects were illégal independently of 
the Trade Union Act, 1871 ; and that section 4 of that act prevented the 
court from directly enforcing the agreement between tlie members: Held. 
also, that by granting the injunction the court would be directly enforcing 
the agreement. The injunction was accordingly dissolved." 

In Cullen v. Elwin (1903) 88 L. T. 686: 

"Under the rules of the Anialgamated Society of Tailors, It was provided 
by rule 34, 'Trade Régulations,' that during slack seasons a fair équitable 
division of trade shall be compulsory in ail shops. That a fair équitable 
division of trade shall be understood to mean that each man shall get trade 
to the same value as bis fellownuin or as near it as possible. In no shop 
shall the dual System of pièce vrork and day wage be allowed to exlst. No 
member of thls society sliall in future be allowed to leave a workshop for 
the purr>ose of working outdoors or at home, except by the express permis- 
sion of his branch committee, such permission only to be granted in case of 
physical inabllity to remain in the workshop, and to be in ail cases indorsed 
by a gênerai meeting of the members of the branch. Any member breaking 
the rules and allowing himself to run ont of society and still work for a 
societ.v shop, the branch shall hâve full power to deal with the matter as 
they deem best subject to rules 32 and 33. That a working week shall not 
exceed fifty-four hours, each district or town to regulate its own time of 
starting in the morning and leaving off in the evening and that no overtime 
be worked except in cases of necesslty. Time lost on oue day cannot be 
made up on the followlng or any subséquent day. Members iufringing this 
rule shall be dealt with as the branch directs, sub.lect to rules 32 and 33. 
By rule 32, if a member acted contrary to the interests of the society or its 
rules, he was to be flned or expelled. Held, that the society was illégal." 

This case was heard in King's Bench before Lord Alverstone, C. J., 
Wills and Channell, JJ., ail concurring. It was appealed and affirmed 
by the Court of Appeal in 1904, Cullen v. Elwin, 90 L. T, 840, ail three 
of the judges concurring. In his opinion in this case Collins, M. R., 
says: 

"It is possible for societies to frame rules which contain an élément of 
lllegality In them without at the same time vitlatlng the whole System. It 
Is possible. It is also possible for them to make rules which are apparently 
and ostensiWy Innocuous, and yet may vitiate the whole System, because, 
rightly understood and considered as a whole, their innocent parts are merely 
ancillary to that part which is not In point of law deemed to be légal. The 
question on which side of the Une the particular rules of a particular society 
fall is a question of fact in each case." 
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Again he says : 

"At conimon law agreements in restràint of trade are bad, and comblna- 
tions in restràint of trade are illégal. But the Trade Union Acts hâve to a 
certain extent, and for certain limited purposes, modifled the rigour of the 
conimou law." 

The case of Gozney v. Bristol, etc., Trade & Provident Society 
(1909) 1 K. B. 901, was an appeal from the county court to King's 
Bench Division, and from there to the Court of Appeal. The défend- 
ant was held to be practically an indemnity company undertaking to 
pay sick, funeral, and death benefits, and also benefits to members 
when on strike. The action was brought to recover such benefits not 
paid. The county court held the society illégal, and the action in con- 
séquence not maintainable. This action was reversed by the King's 
Bench and the reversai approved by the Court of Appeal upon the 
ground expressed by one of the judges that "this society is just inside 
the limits of legality," for the reason, as expressed by another of them, 
that "provisions to encourage or procure a strike may be illégal. Pro- 
visions for the assistance of the victims of a strike may be perfectly 
légal. In thèse rules I can find no provisions addressed to the procure- 
ment or even sanction of a strike." Channell, J., of the King's Bench, 
in his judgment in this case, says: 

"It seems to me that the grounds for siiggesting illegality are two: First, 
there may be illegality in the character of the Influence which is exerted, 
which may aniount to unlawful coerciou ; » * * secoudly, that wlth 
which I think we bave to do in this case, namely, the doctrine as to restràint 
of trade. Speaking generally, and without pretending to give an exhaustive 
définition, that doctrine is that it is unlawful to fetter by agreement the free- 
dom of action of any one engaged in trade, as a trader or an employer or a 
workman, except so far as sucb fetter is reasonably necessary for the protec- 
tion of the person seekiug to impose such fetter upon others." 

Again he says: 

"What I think bas to be found in order to make the association illégal Is 
that the members agrée to subniit thelr own action to the décision of others, 
and to strike or not as dlrected. That would certainly make the society un- 
lawful, and probably also It would be unlawful if the object is to combine 
for the purpose of putting pressure on employers, and thereby to fetter thelr 
freedom of action." 

In his opinion in the case, Fletcher Moulton, L. J., says : 

"To answer this question (of legality of the association) It is necessary to 
examine the purposes for which the défendant society Is formed, and the 
means whereby it proposes to effect those purposes. If either of thèse be 
Illégal, it may be necessary to examine more closely into the nature of that 
illegality to see whether it Is of such a kind as to taint the whole constitution 
of the society and make it an illégal society. * * * It follows, therefore, 
* * * that the question must be declded eutirely by an examlnatlon of 
the contents of the printed book of rules of the society. Thèse rules deflne 
Its constitution and objects, and set forth the detailed rules adopted by It 
for carrying eut those objects." 

The case of Russell v. Amalgamated Society of Carpenters & Join- 
ers seems to hâve been a test one having been appealed to the Court of 
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Appeal, and from there to the House of Lords (1910) 1 K. B. 506, and 
81 L. J. K. B. 619. In this case it was held : 

"Where the rules of a society combined provisions for the militant pur- 
poses of a trade union and provisions for the provident purposes of a friend- 
ly Society, and it was provlded by one of the rules that niembers of the 
Society niight be expelled, with tlie resuit that they would forfeit ail future 
beneflt from the funds of the society, for noncompliance with the décisions 
of coinmittees directlug the militant opérations of the society or for vlolat- 
ing the reeognlzed trade rules of the district, held, that the main object of 
the society was Illégal at comnion law, as being in restraint of trade, and that 
the rules relating to Its provident purposes were so Inseparably connected 
with that object as to be affected by its illegality, and therefore unenforce- 
able ; and consequently that an action for moneys alleged to hâve beconie 
payable to a meniber under those rules was uot malntainable." 

Vaughan, L. J-, of the Court of Appeal, in his opinion says : 

"It is not every restraint of trade which will render the provisions of an 
agreement unlawful, in the sensé that it cannot be enforced by action at 
common law. To hâve that effect, a restraint of trade must be sucli as in 
some way to préjudice the interests of the community. It may do that in a 
case where the freedom of contra et of an indivldual is restricted to an un- 
reasonable extent by an agreement wliich he lias entered into, or in a case 
where the area from which employers, not parties to the agreement, ean seek 
to obtain workmen is unreasonably restricted. It raay be observed, in pass- 
ing, that it cannot be said in the latter case, as it can in the former, that 
the restraint of freedom of trade arises in conséquence of the voluntar.v 
action of the party whose freedom Is restrained ; for, in a case where, for 
instance, the rules of a trade union prohiblt thelr members from worklng 
with nonunion men, there is a restraint of trade to the préjudice of em- 
ployers and workmen other than members of the trade union, quite Inde- 
pendently of any action of their own." 

And again : 

"With regard to clause 3, which provides that, where one of the conimit- 
tees of the union therein mentioned considers it to the best interest of the 
members of the union that they sliould refuse to work with nonunion men. 
they shall be entitled to trade privilèges, it appears to me that this clause 
does involve a restraint of trade Inconsistent with the public Interest. The 
same observation seems to me to apply to clause 0, the important words of 
which are those providing that any members who may be withdrawn from 
their employment on the instruction of one of the committees of the union 
therein mentioned shall be entitled to trade privilèges. The effect of the 
rules seems to roe to be that the members in question must leave work when 
they are so witlidrawn by the Instructions of the committee. Then. again. 
rule 48, cl. 1, appears to me most materlal for the purpose of showiug that 
the rules contemplate such a restraint of trade as to render them genei-ally 
unenforceable'in làw. (The Lord Justice hère read the clause.) In my opin- 
ion that danse, in substance, from beglnning to end amounts to such à re- 
straint of trade as necessarily to render its provisions unlawful. It tres- 
passes againat the principle of freedom of contract. The workmaii is not 
to be allowed to take a subcontract or do pièce work, or to work in flxitig, 
using, or finishing work whicli has been made under conditions which the 
union ma'y consider unfair, and, if he does so, he Is lia Me to be expelled 
from the union. From every point of vlew this clause Is, in my opinion, of 
such a charaeter that it must of necesslty tend seriously to hamper and re- 
straln tradej" 

Kennedy, L. J., in his opinion in the case, says : 

"The only question before lis nOw Is, thei'efore, as I hâve said, whether 
this society la an illégal society at Common law. In dealing with that ques- 
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tion I will not refer to the rules of the défendant society in détail, as they 
hâve been already fully dealt with by the otUer meinbers of the court. 
Speaking generally, what seems to me to be the vice of thèse rules Is that 
they provide for a restralnt of trade, not shown to be reasonable, in that 
they involve a surrender by the members of the union of their indlvidual 
freedom of action; for they provide that a member may be expelled from 
the Society, under rule 48, cl. 1, with the resuit that he will forfeit ail future 
benefits, unless he renders passive, or, if requ.ired, active, obédience to the 
decrees of certain bodies constituted within the union under the rules." 

In his opinion in the House of Lords, Lord Macnaghten, in this 
case, says: 

"The only question, tlierefore, seems to be this: Is this trade union, apart 
froni the act of 1871, a lawt'ul association? The answer mvist dépend ou a 
considération of its purposes as manifested in its rules. It is not every re- 
stralnt of trade that is unlawful. But I cannot doubt that restraint of trade 
which is unreasonable, oppressive, and destructive of indlvidual llberty Is 
unlawful. And I cannot help agreeing with the learned judges of the Court 
of Appeal that sueh is the character of some of the rules of this society ; 
and, further, that, having regard to the constitution of the society, the pow- 
ers vested in its executive officers, and the blending of its funds for ail pur- 
poses, it is impossible to separate what is légal from what is not légal." 

And in discussing the efïect of this Trade Union Act, 187L as sup- 
plemented by the Act of 1876, Lord Robson says : 

"It Is to be observed that the act did not go the length of abrogating or 
altering the gênerai law against restraint of trade. It grafted an exception 
on it in favor of certain classes of persons, but by section 4 it maintained 
the principle of tlie old law even against those persons, to the extent of re- 
fusing the assistance of the courts in the direct enforcement of contracts 
between members of a trade union, when the purx)oses of the union were in 
restraint of trade, Had it gone further, and altogether exeluded the ap- 
plication of the common-law doctrine in this connection, the courts would 
hâve been compelled to give full effect by decree, or injunction, to contracts 
wliereby workmeii had bound themselves not to uudertake certain legitimate 
kinds of work, and to refrain, under certain clrcumstances, from worklng at 
their trade at ail, except by leave of their union, no matter what their im- 
médiate necessities might be. Such contracts would then be as légal as any 
other by which a man limits his freedom of action for a defluite time or 
purpose, and the prospect of the burdeu whlcli would thus be cast upon 
the executive, of actlvely enforciug great nuuibers of such contracts in pe- 
riods of industrial hardship or disturbance, was one from which Parliament 
might well shrink. But the opération of section 4 of the Act of 1S71 is not 
confined merely to contracts in restraint of trade. It enacts also that 'noth- 
ing in this act shall enable any court to entertain any légal proceeding in- 
stltuted with the object of directly enforcing or reçovering damages for the 
breach of (inter alla) '(3) any agreement for the application of the funds of 
a trade union, — (a) ïo provide beneflts to members.' Prima facie the agree- 
ments thus exeluded from the beneflts of the act are légal and meritorious, 
and their exclusion ean only be due to the fact that they rest, in some de- 
gree, upon a con.sideration involving a restraint of trade which the law 
tolérâtes, but will not directly assist." 

Sec, also, Mudd v. General Union of Operative Carpenters & Join- 
ers (1910) 103 L. T. 45, and Thomas v. Portsmouth "A" Branch of 
the Ship Constructive, etc., Association, reported in the Times Law 
Reports May 3, 1912, which are to the same ténor and efïect. 

I hâve made this review of the English législation and décisions in 
regard thereto to make clear the démonstration of thèse propositions : 
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[1] First. That thèse union combinations under the law must be 
considered in their threefold relation: (a) To their own members; 
(b) to those who may employ such members; and (c) to the pubhc 
interests. 

[2] Second. That in their relations to their respective members 
they cannot, even under the advanced législation of England, under- 
take to require, by oath, obligation, constitution, by-law, or rule, a 
surrender by such members of their individual f reedom of action ; that, 
when they seek to do so, they become illégal, and, while tolerated in 
England under her Trade Union Acts, nevertheless there, by reason 
of their illegality, neither can the unions enforce such contracts with 
their members or members with the unions. 

[3] Third. That the question of legality is to be determined from 
an examination of the union's constitutions, by-laws, or rules as they 
may be called, and, while some such rules may be lawful, yet, if others 
unlawful in character are of such weight and importance as to dom- 
inate the course of the union's action, or, if the lawful and unlawful 
ones are so interdependent or intermingled as to render séparation 
one from the other impracticable, then the organization becomes whol- 
ly illégal. 

[4] Fourth. That in their relations to the employers of their mem- 
bers, while they may use ail peaceful efforts to advance their mem- 
bers' interests, in the way of aiding them to secure better wages, 
shorter hours of labor, and better conditions in which to work, they 
cannot accomplish thèse ends by any acts of violence, coercion, or 
intimidation on their part or at their instance. They may not by com- 
mon \a.\v, and in the absence of permissive législation such as that of 
the English Act of 1906, interfère with the contracts which their mem- 
bers bave entered into, and which are existing between an employer 
and his employés, nor by any means induce such employés to break 
such contract or contracts. To break a légal contract is unlawful. 
Therefore to persuade or induce one to do this unlavi^ful thing is itself 
unlawful. Further, thèse unions bave no right by intimidation or 
coercion to destroy the inhérent right vested in the employer to con- 
trol his property, and conduct his business in any lawful manner he 
may choose. Such employer may fax the terms and conditions upon 
which he will give employment, may employ whom he desires, refuse 
to employ whom it pleases hini to deny employment, may discharge 
(in absence of contract) whom he pleases, and refuse to discharge 
whom he pleases. It is entirely within the right of the union to advise 
its members in the absence of contract on their part with the employer 
to quit their labor for him, to strike, in other words, and insist upon 
other and différent terms of employment before they return to labor, 
but neither the union nor its striking members bave any right by in- 
timidation or coercion to prevent other laborers or any of the members 
of the union itself from assuming the employment under the employ- 
er's terms if they so désire. They may by reasoning and persuasion 
under such conditions induce its own members and others not to as- 
sume the employment where the breaking of no contract is involved, 
but this is as far as they can go. 
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[5] Fifth. The relation of thèse unions to the pubHc must be con- 
sidered in dual aspect : (a) As to the nonunion laboring class seeking 
compétitive work with the union's members ; and (b) as ta the public 
generally considered as consumer of the labor's product. As regards 
the first class, it is to be remembered that, while the membership of 
organized labor is large, the number of nonunion laborers in this coun- 
try and especially in this state is many times greater, and it is the law's 
function and duty to fully, without fear, favor, or partiality, protect 
the rights of the latter as well as those of the former. Thèse rights 
guarantee to the laborer the absolute right to join the unions or not 
as he sees fit. The unions cannot, under the law, use any means of 
intimidation or coercion to compel him to do so. The limit of their 
right in this direction is persuasion. If he joins, they cannot compel 
his continuance in membership. He may withdraw when he desires. 
The union members as individuals may voluntarily détermine not to 
work with nonunion labor if they so désire, they can cease working 
themselves on that account, but they can do nothing in the way of 
intimidation or coercion to compel either other union men or the non- 
union men to cease working on the one hand or to prevent the em- 
ployer from filling their places with other union or nonunion men on 
the other. The inhérent right of the individual laborer to sell his 
labor, which is his property, in any lawful manner or pursuit, and 
upon such terms and conditions as he may himself détermine to be 
for his Personal best interests, must be upheld by the law just as fully 
and freely, regardless of thèse union organizations as it is upheld in 
ail the other relations of our civic life. As said by Sir William Erle 
in his "Mémorandum on the Law Relating to Trade Unions," filed 
with the Eleventh and Final Report of the Royal Commissioners 1869 : 

",4s to combination, each person lias a riglit to clioose vvhether he will la- 
bour or not, and also to choose the tenns on wliieh he will consent to labour, 
if labour be his cholce. The power of choice in respect of labour and tenus, 
which one person may exercise and déclare siiiffly, many after consultation 
may exercise jointly, and they may make a siniultaneous déclaration of their 
choice, and may lawfully act thereon for the immédiate purpose of obtaining 
the requived ternis ; but they cannot create any mutual obligation having 
the légal effeet of binding each other not to work or not to eniploy unless 
upon terms allowed by the combination. Any arrangement for that pur- 
pose, w^hatever may be ils purport or form, does not liind as an agreement. 
but is illégal, though not unlawful, on account of restraint of trade, and 
therefore void. Every i)arty to it, who ehooses to put an end to it, is thence- 
forward as free to claim his own terms for liis own labour as if such ar- 
rangement had ncver been made : and any attemnt to enforce, by unlawful 
coercion, performance of any such supposed agreement, agalnst a party who 
ehooses to break from it and labour or contract for labour upon différent 
terms, is an attempt to obstruct him in the lawful exercise of his right to 
freedom to trade; and is thus a private wrong. It is also a violation of a 
duty towards the public — tliat is to say, of the duty to abstain from obstruct- 
ing the exercise of the right to the free course of trade. A person can nei- 
ther allenate for a time his freedom to dispose of his own labour or his own 
capital acoording to his own will (see Hilton v. Eckersley, 6 Eli. & Bl. 47), 
nor alienate such freedom generally and make himself a slave (see the argu- 
ment of Hargrave in the Negro Sommerset's Case, 20 State Triais, 23}. It 
follows that he cannot transfer it to the governing body of a union." 

202 F.— Si 
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As regards the second aspect, tlie relation of thèse organizations to 
the gênerai public as consumers of the products of capital and labor 
it must be admitted that, in the absence of spécial législation such as 
that of England (of doubtful constitutionality at least in this country 
iinder the written Constitutions, fédéral and state, thereof), it is just 
as unlawful for labor to combine to form a trust or monopoly as it is 
for capital to do so. The same rule of common law governs the one 
as the other, and the act of Congress, known as the Sherman Anti- 
Trust Law, I conceive to be simply declaratory of this principle. The 
latest construction of this act by the Suprême Court set forth in Stand- 
ard Oil Co. V. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 
619, 34 L. R. A. (N. S.) 834, and United States v. American Tobacco 
Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, is that "it pro- 
hibits ail contracts and combination vvhich amount to an unreasonable 
or undue restraint of trade in Interstate commerce." By the English 
authorities I bave hereinbefore cited, it will be perceived that the same 
doctrine of "unreasonable" restraint of trade has been applied there 
as against thèse labor organizations. 

Turning our attention to our own country, while it might be inter- 
esting to trace the history of thèse labor combinations in the United 
States and the décisions of the several states touching their status and 
rights, it is clearly impracticable to do so within the limits of this 
opinion. As regards the historical outline, too, it has already been 
well written in an article on "Trade Unions" in 27 Encyclopœdia 
Britannica (llth Ed. 1911) pp. 150-153. As regards the court déci- 
sions of the several states, it is to be always borne in mind that some 
of the states hâve enacted législation touching thèse organizations dif- 
fering in character and extent from each other, and that their déci- 
sions, based upon and influenced by such législation, may be found 
conflicting and confusing as regards each other. For example, New 
York has passed laws exceptiiig trade unions from restrictions on 
combinations and conspiracies imposed by other statutes or by the 
common law; and states like Michigan, Wisconsin, Nebraska, Mon- 
tana, and North Carolina bave laws excepting them especially from 
the opération of their anti-trust laws. The Texas statute, having a 
like effect, has been by its Suprême Court declared unconstitutional. 
See National Cotton Oil Co. v. Texas, 197 U. S. 115, 25 Sup. Ct. 
379, 49 L. Ed. 689. 

On June 1, 1898, an act of Congress was approved (chapter 370, 30 
Stat. 424 [U. S. Comp. St. 1901, p. 3205]), providing for arbitration 
of controversies between common carriers in Interstate commerce and 
their employés. The act was permissive, and not mandatory in char- 
acter, as to whether such arbitration should be submitted to by the 
parties concerned. Its tenth section, however, provided : 

"That aiiy employer subject to tlie provisions of this act and any oflBcer, 
agent, or receiver of such employer who sliall requlre any employé, or any 
person seeking eniploynient, as a condition pf such eniployment, to enter into 
un agreement, either written or verbal, not to bocome or romain a member of 
any labor corporation, association, or organisation ; or sliall threaten any 
employé with loss of employaient, or sliall iinjnstly discriminaté against any 
employé beeaiise of bis membership In such a labor corporation, association, 
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or organizâtion ; or who shall require any employé or any person seeklng 
employment, as a condition of such employment to enter into a contract 
whereby sucli employé or applicant for employment shall agrée to con- 
trlbute to any fund for charitable, social, or bénéficiai purposes; to release 
such employer from légal liability for any Personal in jury by reason of any 
beneflt received from such fund beyond the proportion of the beneflt arislng 
from the employer's contribution to such fund ; or who shall, after having 
discharged an employé, attempt or conspire to prevent such employé from 
obtaining employment, or who shall, after the quitting of an employé, at- 
tempt or conspire to prevent such employé from obtaining employment, is 
hereby deelared to be guilty of a misdemeanor, and, upon conviction thereof 
in any court of the United States of compétent jurisdiction in the district 
in which such ofCense was commltted, shall be punished for each offense by a 
fine of not less than one hundred dollars and not more than one thousand 
dollars." 

This section was held unconstitutional and void in United States 
V. Scott (D. C.) 148 Fed. 431, Order of R. R. Telegraphers v. Louis- 
ville & N. R. Co. (C. C.) 148 Fed. 437, and in Adair v. United States, 
208 U. S. 161, 28 Sup. Ct. 277, 52 L. Ed. 436, 13 Ann. Cas. 764. 
In this latter case the Suprême Court holds such a provision "to be 
an invasion of personal liberty, as well as of the right of property, 
guaranteed by the fifth amendment to the Constitution of the United 
States." This leaves the Act June 20, 1886. c. 567, 24 Stat. 86 (U. 
S. Comp. St. 1901, p. 3204), 7 Fed. Stat. Ann. 334, entitled "An act 
to legalize the incorporation of national trade unions," as our only 
fédéral law in amendment or modification of the common law upon 
the subject of trade unions. This statute has been construed by Jen- 
kins, Circuit Judge, in Farmers' Loan & Trust Co. v. Northern Pacific 
R. Co. (C. C.) 60 Fed. 803. At page 816 he says : 

"It was asserted at the argument with great confidence that the act of 
Congress entitled 'An act to legalize incorporation of national trades unions' 
(24 Stat. c. , 567) had entirely changea the common law. I think the confi- 
dence of counsel in the assertion of the proposition was born of zeal, not of 
judgment. The statute provides for the formation of national trades unions, 
with Power to establish constitution, rules, and by-laws to carry out Its law- 
ful objects, and deflnes the term 'national trade union' to be 'an associa- 
tion of wor'King people having two or more branches in the states or terri- 
tories ; of the United States for the purpose of aiding its members to become 
more sklUful and efficient workers, the promotion of their gênerai intelli- 
gence, the élévation of their character, the régulation of their wages, and 
their hours and conditions of labor, the protection of their individual rights 
in the prosecution of their trade or trades, the raising of funds for the beneflt 
of the sick, disabled or unemployed members, or the famiUes of deceased 
members, or for such other object or objects for which workingmen may 
lawfuUy combine, having in view their mutual protection or benefit.' The 
most that can be claimed for this statute is that it removes the common-law 
disability of combination to raise the price of labor, and to establish the con- 
ditions of labor. It contains nb suggestion of any right to combine or con- 
spire with a View to injure or oppress or interfère with the rights of others. 
The organizâtion of labor for the purpose specified in the statute is lawf ul 
and commendable, but the statute does not sanction the use of a lawful or- 
ganizâtion for an unlawful purpose. Nor does it permit such organizâtion 
to invade the rights of others. Under this act, labor may organize to regu- 
late wages, the hours of labor, and the conditions of labor, and for the pro- 
tection' of individual- rights in the prosecution of labor; but such lawful 
organizâtion cannot be eniployed to Injure property, or for the oppression of 
others, or to harm the public welfare. There is nothlng in the statute which 
sanctions that which the law, as above deelared, condemns." 
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It was aiso construed in Arthur v. Oakes (C. C. A. 7th Cir.) 63 
Fed. 310, 11 C. C. A. 209, 25 h. R. A. 414, where Mr. Justice Harlan 

says : 

"Some référence was niade in argument to the act of Congress of June 
29, ]8Sfî, le^aliKing tlie incorporation of national trades unions. 24 Stat. 86, 
c. .5()7. It is not perceiverl that this référence is at ail i)ertinent to the prés- 
ent discussion. Tiiat act does not in any degree sanction illégal combina- 
tions. It recognlzes the légal character of any association of worliing peo- 
ple having tvvo or more branches in tlie states or territories of the United 
States, and establlshed 'for the purpose of aiding Its niembers to become more 
sliillful and eflicient workers, the promotion of their gênerai intelligence, 
the élévation of their cliaracter, tlie régulation of their wages and their 
liours and conditions of labor, the protection of their individual rights in 
the prosecntion of their trade or trades, the raising of funds for the benefit 
of the sick, disabled, or unemployed niembers or the families of deceased 
members, or for such other object or objects for wliicli working people niay 
lawfuUy combine, having in view their niutual protection or benefit.' As- 
sociations of that character are authorized to make and establlsh such con- 
stitutions, rules, and by-laws as they deem proper to carry out their lawful 
objects. Those ob.iects, as defiued by Congress, are niost praisevi'orthy, and 
should be sustained by the courts whenever their power to that end is prop- 
erly invoked. What we hâve said about illégal conibinations has no référ- 
ence to such associations, but only to conibinations forined with the intent 
to eraploy force, intimidation, threats, or other wrongful methods whereby 
the public will be injured, or whereby will be inipaired tlie absolute rlght of 
individuals, whether belonging to such conibinations or not, to dispose of 
their labor or property upon such ternis as to them seem best." 

The only statute of West Virginia relating to thèse trade unions that 
could be held to be in amendment or modification of the common 
law in force in the state is Act Leg. 1907 (Reg. Sess.) c. 78, § 19 (Code 
Supp. 1909, § 413al), which re-enacted the latter clause of section 
413, Code 1906. Code 1899, p. 1053, § 14. This statute has been 
construed by the Suprême Court of Appeals in Thacker Coal & Coke 
Co. V. Burke, 59 W. Va. 253, 53 S. E. 161, 5 L. R. A. (N. S.) 1091, 
8 Ann. Cas. 885, wherein Brannon, J., speaking for the court, says: 

'•The défendants rely on Code 1809, p. 1053, section 14 reading as foUows: 
'Nor shall any person or persons or comblnation of persons by force, threats, 
menace or intimidation of any kind, prevent or attempt to prevent from 
working in or about any mine, any person or persons who hâve the lawful 
rlght to work In or about the same, and who désire so to work ; but this pro- 
vision shall not be so construed as to prevent any two or more persons from 
assoclating themselves together under the name of Knights of Labor, or any 
other name they may désire, for any lawful purpose, or from uslng moral 
suasion or lawful argument, to Induce any one not to work on and about 
any mine.' This statute is a pénal, criniinal statute; for it makes the 
acts in it specified unlawful, and by section 17 Imposes a punlshnient. This 
is a criminal act. It does not prétend to create riglits between individuals. 
It prohibits certain acts, and the proviso simply curtails the scope of the 
enactment by saying that the enacting clause shall not be construed to im- 
pair any right already existing, if exlsting, to Joln the organizations therein 
specified or use moral suasion. It is only a curb upon the enactment It 
does not aflirmatively grant, create, or originale those rights. It does not 
make them lawful, if before unlawful. And could the Législature authorize 
any person to violate a contract?" 

In State v. Goodwill, 33 W. Va. 179, 10 S. E. 285, 6 L. R. A. 621, 
25 Am. St. Rep. 863, the Suprême Court of Appeals of West Vir- 
ginia says: 
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"The rights of every indivldual niust stand or fall by the saine rule o£ law 
that govenis every other member of the body politic under slmilar circum- 
stances ; aud every partial or prlvate law which directly proposes to destroy 
or affect indlvidual rights or does the sauie thing by restrlcting the privilèges 
of certain classes of citizeus and not of ofhers, when there is no publie ueces- 
sity for such discrimination, is uucoustitutional and void." 

And in Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 31 
Slip. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874, Mr. Justice 
Lamar, speaking for the court, says : 

"Society itself is an oi'ganization, and does not object to organizatious 
for social, religions, business, and ail légal purposes. The law, therefore, 
rccognizes the right of workingnien to unité and to invite others to join 
their ranks, thereby inaking available the strength, influence, and power that 
come from such association. By virtue of this right powerful labor unions 
hâve beeu organized. But the very fact that it is lawful to form thèse 
bodies, with multitudes of nieinbers, means that they hâve thereby acquired 
a vast power, in the i)resence of which the indlvidual may be helpless. This 
power, wlien unlawfully used against one, caimot be met, except by his pur- 
chasing i>eace at the cost of subniitting to ternis which involve the sacrifice 
of rights protected by the Constitution, or by standing on such rights. and 
appealing to the préventive powers of a court of equity. When such appeal 
is luade, It is the duty of government to protect the one against the many, 
as well as the many against the one." 

Further citation of authority would seem to be unnecessary to es- 
tablish the proposition that under fédéral législation and that of We.st 
Virginia the common law is in full force, and that the several prop- 
ositions I hâve set forth are the principles of law to govern in the 
détermination of this case. Before applying thèse principles to this 
particular organization and case, I cannot, in view of the extended 
quotations from labor leaders and advocates contained in the brief 
of counsel for défendants, but disclaim the sentiment expressed by such 
leaders, to the effect that either the législative bodies or the courts 
of this country, fédéral or state, hâve been or are unfriendly to labor 
organizations. The contrary is true. The statute books are full of 
laws for the beneiît of labor to better their conditions, to insure their 
health, safety, and their lives. Organized labor is entitled to ail praise 
for the effective work dbne in aid of securing thèse laws. And the 
courts of the country hâve been prompt in fully and effectively en- 
forcing such laws. 

[6] Al! labor unions organized for lawful purposes, and striving 
to achieve those purposes by lawful means and procédure, are entitled 
to the protection of the law to the fullest extent, î)ut, on the other hand, 
any and ail combinations, labor or otherwise, organized for unlawful 
purposes, or being lawful in purpose which are prostituted to unlawful 
proceeding and to the accomplishment of unlawful ends, should be re- 
quired either to reform their unlawful purposes, cease from their un- 
lawful procédure, or cease to exist. And no part of the body politic 
is or can be more vitally interested in the suppression of labor or- 
ganizations unlawful in purpose or proceeding unlawfully than the 
members of such organizations lawful in purpose and procédure. In 
determining the character of this International Mine Workers Union 
assailed in this case, as disclosed by the near 8,000 pages of évidence, 
for reasons that will more fully appear hereafter, I purpose to reverse 
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the ordër, and consider first its relation to the gênerai public and es- 
pecially to the citizenship of West Virginia. It appears clearly es- 
tablished that in 1898 this organization had a niembership of over 
30,000, the bulk of which resided in Western Pennsylvania, Ohio, In- 
diana, and Illinois; that in that year they sought and secured a joint 
conférence with an organization of coal operators, the employers of 
its members, in thèse states. Such conférence was had, and as a rc- 
sult a distinct agreement was entered into. From the sténographie 
report (admitted to be correct) of the "Proceedings of Joint Conférence 
of Coal Operators and Coal Miners of Western Pennsylvania, Ohio 
and Indiana," subsequently held in Cincinnati, March 8-29, 1910, filed 
in this cause as "McKinley's Exhibit No. 4," the purport of this Chi- 
cago agreement is fully disclosed. In reply to certain propositions pre- 
sented by the défendant hère, Mr. Lewis, then président of the union. 
Mr. Maurer of Ohio read on behalf of the operators a statement from 
which I quote : 

"The answer of the operators to the proposition of the miner.s, in order 
to be thoroughiy understood, nialves it necessary to recall the liistory o1' 
wage agreements, and trace with brevity the conditions under which we hâve 
from time to tlme met as operators and miners and effected such agree- 
ments, so as to show connectedly the factors wliich hâve controlled botla par- 
ties up to.the présent time. 

"In the years prier to any substantiai agreement the conditions of the 
minirig industry were very unsatisfactory In tlieir influence upon both the 
operators of mines and the miners in the varions compétitive districts. A 
remedy for this state of chaos was earnestly sought by both parties, and 
resulted in the early '80's in agreements between the operators and miners 
of Western Pennsylvania, Ohio, Indiana, and Illinois. In 1886 the institu- 
tion of contracts between miners and operators was effected. Thèse con- 
tracts operated with varying degrees of success and f allure for some years 
and until about the year 1894, when thèse relations were dissolved. The 
conditions again took on an aspect of demoralization, which contlnued witlt 
varying degrees of intensity, numerous strikes, lockouts, and conséquent loss 
in wàges and profits and sometimes Injuries to property, until in the year 
1898. During this period the conditions were such, botlî as to the priée re- 
celvéd for coal by operators and the prlce paid to the miners, that it became 
imperattve for the interests of each to re-establisU In some form the former 
agreenjents. At this tlme the basing priée of the Hocking district was 56 
cents per ton for screened lump coal. For a short tlme immediately preced- 
ing that year the mining rate was 51 cents. The working liours in the dis- 
tricts, parties to the early agreements, were from 9% to 10 hours per day. 

"The chief evil tvas the. fact that districts which did not recognize the 
United Mine Warkers and had no agreements with them produced coal much 
more oheaply than those districts rchich sustained contractual relations with 
that organisation. Some of the more important factors influeneing thèse 
oonditiona were différent methods of producing coal, varying coMs of min- 
ing, différent hours of labor, différent sixed soreens, not mentioning varions 
other éléments. 

"In order to correct thèse most harmful conditions, a joint convention of 
operators and miners of AVestern Pennsylvania, Ohio, Indiana, and' Illinois, 
at thé soliCitation of the miners' officiais, was called to meet at Chicago in 
January, 1898. At this convention an Interstate joint agreement w^as es^ 
tabllshed., After a long session of délibération and negotiation, continu- 
ing over, a period of about three weeks, the basing price for mining In Ohio 
and Pennsylvania was Increased from 56 to 66 cents per ton, an advance of 
practicaliy 18 per cent., and both the existing price and methpd of screening 
and wel^ilng of coal ^Vas made uniform throughout the entire- territory 
çovered by the terms of the coutract. As a resuit of the Chicago convention. 



HITCHMAN COAL & COKE CO. V. MITCHELL 535 

a représentative meeting was subsequently held at Colunibus, at wliieh a 
imlform day wage iscale was established for inside labor. AU of thèse con- 
cessions made by the operators were of substantial benetit to the miuers. 

■'In addition to the advaiice in the price of miniiig and the ottier im- 
portant concessions enuinerated, the action of this convention had an effect 
of the most far-reaching and salutary eharacter, not alone for the mine 
workers, but for the entlre labor world, in the récognition of elght hours 
^s constltuting a day's labor ; thl.s being the first récognition of the elght- 
liour day by any large body of eniployers in the United States. The grant- 
ing of the eight-hour day hy the operators, (iftcr making thèse numerous 
oihcr important concessions, was with the distinct under standing and ex- 
plicit promise of the miners to give to the operators of the four contracting 
.<itates adéquate protection against the compétition of the unorgunized fields. 
From ycar to year thcy hâve becn called upon to fulfill that promise. The 
operators, parties to that agreenient, at the tlme of Its exécution, felt that 
it was absolutely necessary to the safety of their Investments that they be 
protected from the eneroaehments upon them by their competitors of the 
uuorganized fields. The tonnage of the nonimion fields entei'ing into the 
compétitive marltet, particularly of West Virginia and Kentucky, at that 
tlme was not so large, as it was aggressive and threatening, the total ton- 
nage enterlng dlreetly into compétition from those fields being approsimately 
(>00,000 tons. Since, however, coal from this nnorganlzed territory coming 
into direct compétition with Ohio and Pennsylvania has so inereased that a 
fair estimate places this compétitive tonnage at 8,000,000 tons, which does 
uot include the tonnage from nonunion fields adjacent to the Plttsburg dis- 
trict. The markets in Western and Northern Ohio, Eastern Indiana, and Mich- 
igan, from year to year hâve been encroached upon by coal from the un- 
organized districts, until at the présent tlme nearly 50 per cent, of the coal 
cousumed in thèse markets is supplied from fields operated with nonunion 
labor. To find a market for the union tonnage displaced In the territory 
uamed, the œineowners of Ohio and Pefinsylvania within tlie past five years 
hâve made heavy investments and built and equlpped large coal docks to 
secure the markets at the upper lake ports ; but thèse operators now find the 
nonunion coal rapidly commanding a heavy percentage of this market, when. 
at the tlme of the Chicago agreement, the nonunion fields had but a small 
fraction of this trade, and, unless thèse conditions are corrected, the mar- 
kets so seeured will soon be replaced by the tonnage from West Virginia 
and Kentucky. Thougli in the very heart of the consumlng territor.y, on 
aecount of the wide différence between the price of labor in the organized 
fields of Ohio and Pennsylvania and the unorganlzed fields of West Vir- 
ginia, Kentucky, and the flelds adjacent to the l'ittsburg district, Ohio, and 
Western Pennsylvania ai'e rapidly losing the markets at their very doors. 
It is évident to any caudid observer that such uufair conditions should not 
be imposed upon the operators and miners of the unionlzed territory. That 
the interests of operators and miners are mutual in every respect does uot 
admit of coutroversy. Each is equallg ooncerned in rescuing this Imsiness 
from its présent péril. 

"Finally, we ask for the fulfillment of the pledge of 1S98 upon which we 
made to the miners so mauy important and costly concessions. Though that 
promise lias not been liept, we bave eoutinued for 12 years to make addl- 
tional concessions by increasing the miniug price from 66 cents agreed upon 
at that time to 00 cents, and iu other respects conceding demands without 
any compensatiug concessions upon the part of the miners, until we now find 
ourselves at the limit of financial safety. The operators can make no fur- 
ther concessions. It is now, in our vlew, not only to the interest of the 
miners, but their duty as well, to do their share to nieet thèse conditions." 

The Chicago agreement and its purposes as set forth by Maurer 
were substantially admitted. In proof of this I quote from the re- 
marks of Mr. Green, a défendant hère, as follovvs: 

■Our friend, Mr. Maurer, in the well-i)repared statement he has submitted 
to this convention, referred to an obligation he claims was assumed by the 
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TTnited Jiine Workers of America In tlie meeting at Oliicago in 1898. Mr. 
C.'hairman and gentlemen, we agreed that to a certain extent that was right : 
but I do not believe it was ever understood tliat one party to tliis c-ontrac-t 
was obligated exclusively to carry ont tliat promise. I believe it was in- 
tended to be a niutual understanding, and that botli sides wonld ro-operate 
in trying to organize West Virginia and other nonnnion districts in order to 
extend tliis businesslike basis of adjnsting our différences to tliose fields. 

"Let me point to tlie fact tliat (lie United Mine Workers of America liave 
diligently and aggressively attempted to carry ont the promise made in t^bi- 
<-ago in 1898; that they liave donc everything in their power to redeem any 
promise they may hâve made to organize West Virginia. Since 1898 onr 
organization lias at varions finies spent hundreds of thousands of dollars 
trying to unionize West Virginia. We liave also sacrificed humaii life lu 
the attempt to redeem that promise. In view of the tact that we liave spent 
hnndreds of thousands of dollars and that our organizers, our members who 
bave gone there as missionaries In an attempt to redeem that promise, hâve 
sacrificed tlieir lives and their liberties, vi'e slionld be given crédit for what 
we hâve done. I want to ask tlie operators how much money they hâve 
spent, and what they liave done to aid us to organize West Virginia. 

"Is the fact that we bave spent hundreds of thousands of dollars appro- 
priated from the siiiall earniugs of our jjeople in the central compétitive 
field, and the fact that we Iiave sacrificed the liberty of some of our mem- 
bers, any évidence that we hâve tried to redeem that promise? Does not 
tliat sliow that we hâve honestly, sincerely, and diligently attempted to re- 
deem it? I believe, gentlemen, that if the operators had done one-half as 
nivich as the niiners Uave done, if they had e^'en co-operated with ns in \Aliat 
we hâve doue, West Virginia wonld be organized and the operators and miiiers 
of that State would be hore to-day participât) ng in this joint movement." 

The "plea in the nature of confession and avoidance" coutained in 
the last paragraph of Mr. Green's argument had been advanced by 
Mr. Lewis, and was urged by him in thèse v»ords : 

"We want to say, and we say it klndly but positively to tlie gentlemen on 
(lie other side of the liouse, 'Get together and organize, not only in Ohio and 
West Virginia' — and I know a lot of you hâve influence enough over there, 
if you do as much work as we do, to organise tlieiu." 

But at the same time it is manifest that he recognized the danger 
of the public déclaration of such purpose, for, prior in the discussion, 
he had said: 

"If I hâve a proper conception of this movement it means the xiplifting of 
the indnstry. If I bave a proper conception of this movement, it does not 
mean that either operators or miners can publicly say, 'We will organize 
West Virginia in order that the niiners of Ohio or Indiana can get more 
work.' That lias done more to prevent the organization of West Virginia 
than anyfhing I know of. Coupled with that is the attitude of Ohio and 
Western l'ennsylvania, probably of Indiana, and I linow of some Illinois 
operators wlio hâve gone to West Virginia, and liave built hunian fences 
around their properties. I mean by that that they surround their prop- 
erties with pickets, nieu who, eveii when the organizers of the United Mine 
Workers want to walk along a county or township road passing through the 
properties. is met at the property Une and compelled to state what lii.s busi- 
ness is before he can walk on the public highway. Men will say that that 
Is not possible in a free conntry, but I say it is possible. It Is possible in 
some inining districts in this conntry, and I iielieve tliey are in the TJnited 
States, because they are in West Virginia, Kentucky, Xenuessee, Alabama, 
and a few places in Pennsylvaula." 
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I further quote from the remarks of Mr. Feehan of Pennsylvania, 
another member and représentative of the union, as follows: 

"We are uiiwilllng tliat the nonunion operators aud niiners of West Vir- 
ginia or of any other coal field sliall set the standard of prices and the stand- 
ard of liviug for the intelligent operators and miners engaged in the niining 
ludustry iu the states that are represented hère. I believe tliat is the houest 
opinion of ail of tlie operators who are présent. It is unnecessary for me to 
refer to the fact that many of the operators who are represented hère in this 
.loint conférence hâve interests in West Virginia and in other nonnuion coal 
fields whose products are gcing into the niarkets they are coni])lainiug of. 
It is true that they hâve contributed, with the other operators who are en- 
gaged in the ludustry in those states and districts, to keep the organization 
from obtaining a hold or beeouiing a factor in the industry in those tields 
of which they complain. If they will withdraw their objections to the es- 
tablishment of the organization iu those fields, I am sure they would not be 
confronted with those conditions, and we would he able to reniove the evil 
in a very brief time. The practices resorted to by the nonunion operators 
of West Virginia are un-American." 

Also from Mr. Maurer's reply: 

"We hâve a condition confronting thls convention as grave as confronted 
the convention that met in Chicago in 1S9S. We hâve this great tonnage 
from the unorganized fields of West Virginia and Kentucky that is abso- 
lutely taking away from us our markets, and taklng away the employment 
which belongs to you. It is a condition that not one of us must meet, but 
that both of us must meet, not only for our protection, but for your pro- 
tection as well. The cost of living is only incident to It. and the mine-run 
basis is only Incident to it. Every man who swings the pick wlU agrée with 
me that we eau pay you no more for mlning coal than we can get for the 
product of your labor. And I ani going to put up to you, I am wllllng to 
concède to this convention that West Virginia Is not organized, that for 10 
or 12 long years the miners hâve done everything in their power to organize 
that field, and that they did it diligently and earnestly is admltted, never- 
theless that field to-day is unorganized. Nobody is to blâme. Neither the 
operator nor the miner is to blâme for that condition ; but it is a condition 
that we must meet, and each one bear his share of the burden. Elght mil- 
lion tons of the coal from that unorganized state is to-day taking away from 
you the product of your labor, and taking away from the operator every 
cent of profit he ever had in the business. Xou cannot correct that. You 
may say to un, 'You must get together and agrée upon prices. You must get 
the MVest Virginia operators in and agrée upon a priée.' W/i;/, every man 
nho stands hère knoics that, if the operators in the state of Ohio attempt it, 
they do so in violation of the Valentine Law, and that the penitentiary stares 
thcm in the face. Every miner hère knows that, if in the states of Ohio and 
West Virgi7Ha the operators were to attempt anything of the kind, they 
xmmld violate, not only the Valentine Lato of Ohio, but they icould violate the 
Sherman Anti-TrUst Law. It is easy to tell us what to do, but you should 
also tell us how to do it. Does any miner hère believe that the operators 
of the state of Ohio hâve not tried to get the best price they can for their 
comniodityV We hâve some interest in our business, we hâve our money 
invested in it, and I assure you that for two years the miners and the rail- 
roads hâve got every cent there was in it, and more too. However, we stayed 
in the market We gave you employment. Now it is up to the miners of 
this state to meet those conditions, and bear their share of that burden. I 
want to tell you hère that, if the miners of the state of Ohio insist on an 
increased prlce of their coal, they will lose every bit of business they hâve 
on the Great Lakes. You hâve already lost your commercial business. Who 
supplies Michigan to-day with commercial coal? Who supplies Détroit? 
Who supplies Toledo? Who supplies Marion? Who supplies Columbua, 
right in the heart of the Hocking district? Who supplies Eastern Indlana? 
Who supplies ail of Western Ohio? Tell me, tell me you miners from the 
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Hocking Valley, who hâve seen your mines lay idle while West Virginia coal 
in train load lots has gone past your mines! Tell me you niiners in Bastern 
OMo, who hâve stood idly by, and watched Fairniont coal in train load lots 
taking your markets! Ninety per cent, of that niarket is supplied by West 
Virginia coal from tho nonunion fields. I say to you the cost of Uving does 
not enter into Ihls. I say to you thèse otlier éléments did not enter into 
this. I say to you that the best prke we eau get for our coal under the 
compétitive conditions wlll not admit of it. 

"You miners who mine coal in the state of Ohio, and, if you please, lu 
Western Pennsylvania, know that every bit of the trade I refer to was for- 
merly supplied by Ohio and Pennsylvania, even dowu to the gas business, 
but it Is now supplied by West Virginia." 

And from Mr. Lewis' rejoinder: 

"Now the argument is made that we ought to turn our attention to West 
Virginia, and stop the compétition from that state. 1 admit that argument 
is good : but, in order for that argument to hâve strength, it is necessary for 
the operators at home to stop the kind of guérilla warfare they hâve among 
themselves. Mr. Maurer has very well said — and I am glad he has brought 
the subject up — that we say to the operators, 'Get a better prtce for your 
coal In. order that you can pay us a better priée for our labor.' Theii lie 
suppléments that stîitemeut, and very proi^erly, by the statement that, If 
they were to orgHiiize to get a better ])rice for thelr coal, they would be 
haled into court under the provisions of the Valentine Law of Ohio and pos- 
sibly sent to the penitentlary. l'robably we would, too. He suppléments 
that statement by asking u.s to tell them liow to get a better prlce for their 
coal. 1 a m going to t(>ll you. First, stop making war on the railroads. 
The poor fellows need hplp! And this proposition is going to be no joke. I 
reeognize what the minlng industry is. I recogui/.e that it is more Im- 
portant than transportation. I reeognize that the Valentine Law of the 
state of Ohio was ]iut on the statute books by a lot of poUtical démagogues 
who believed the^- were worklng in the interests of the dear people — and 
they did it once for the dear people and about 20 times for themselves! I 
reeognize that this inihistry does not occupy the plane among the industries 
f)f the country that it ouglit to occupy, becanse we havc met in joint conven- 
tions year after year and dlscussed our wage relations, instead of devotlng 
some of our time to going out and telling certain people to keep their hands 
off our business. The rallroad companies of this country say to the mine- 
owners, 'We want our fuel at a certain rate.' The mineowners. In order ta 
get a part of the fuel trade of the railroads, put down the priées in some 
instances to cost, not because of compétition, but because of your désire to- 
get a part of thjit trade. Then, after securing a part of that trade, the 
officiai repi'esentatives of the railroads are in so close touch with the leader» 
of the ma.nufacturlng industries of our country that the steam trade, as 
we cal] it, buys fuel ahnost at as cheap a prlce as the rallroad Company. 
Then, in order to raake ends meet. somebody must pay a better pilce, and 
it is usually the domesfic consumers, the masses of the people. And tliat 
is where the political démagogues get their work in, because they are the 
people who hâve votes, and that is why they hâve anti-conspiracy laws placed 
on the statute books." 

Mr. Chapman of Ohio, an operator, contributed to the discussioit 
some figures as follows : 

"It is àh admltted faut that there is a différence to-day of between 40 
and 50 cenl^s per ton in the cost of production of coal in the union fields of 
Ohio and the nonunion fields of the trade east and south of us in West Vir- 
ginia, Kentucky, Tennessee, and Alabama, and three of those states, gentle- 
men, are competitors in the markets of Ohio coal— West Virginia, Kentucky» 
and Tennessee. The production of West Virginia for 1907 was 40,043,311 
gross tons ; 44,091,000 being net tons. In 1908 the production was 44,091,- 
000 net tons. In 1909 the production was 44,495,000 net tons. Ohio's pro- 
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auctloii for 190T was 32,865,949 net tons; In 1908, 20,287,800 net tous; and 
in 1909, 27,756,172 net tons. There are some more Interestlng statistics con- 
ueoted vvitli tliis proposition. The following are tlie nuuibers of days the 
uiiners worlîed in West Virginia during tlie year,s from 1904 to 1909: 1904, 
209; 1905, 21.3; 1906. 2.37; 1907, 234; 1908, 211; 1909, 192; maldng an 
average of 216 days of 10 liours per day, or a total of 2,160 hours worked 
eaeh year. Reduced to elght hours per day would be an average of 270 
days each year. Oliio worked in 1904, 164 days; 1905,171; 1906,175; 1907, 
204 ; 1908, 157 ; 1909, 165 days, an average for tlie six years of 173 days, or 
07 days less than tlie average worli in West Virginia on tlie eight-hour basis," 

— and then said : 

"Now, gentlemen, it Is useless. after the discussions that hâve takeu place 
liere by the gentieuion who preceded me, to discuss at any great length the 
iiiarlcet that the iioimnion fields hâve taken from Ohio in the past. It has 
lieen well said that they are puttlng coal into Colunibus, into Michigan, into 
Détroit, taking the niavkets that heretofore hâve been enjoyed by Ohio coal. 
In the City of Athens, Ohio, which Is within three miles of several of the 
large produdug Iloclàng Valley miues, West Virginia coal is being sold. 
Tlie gentlejuini who are familiar wlth the situation hâve infornied me that 
over 2,000 tons of West Virginia coal was sold there between the Ist of Sep- 
tember and a short time ago. Even in the tovvn of Logan, one of the points 
where Hocking Valley gathers its trains to start its coal out to the markets 
they hâve, West Virginia coal is taking that market. The gentlemen who 
were in the Toledo convention and returned on the Hocking Valley train, if 
they had their eyes open, would hâve seen fnU solid trains of Norfolk nnd 
Western coal passing up over that road to Toledo. There was not a single 
car of Hocking Valley coal in the trains. At the town of Bowling Green, 
20 miles south of Toledo. wheu I came through a few weeks ago, I saw ev- 
ery car of coal standing on the side tracks were loaded with West Virginia 
coal. 

"ïhink of the proposition, gentlemen! Toledo, the central point at which 
several Ohio coal roads bring everything, and 60 per cent, or more of the 
coal being consunied Ihere is from West Virginia! The Peimsylvania people 
hâve a road coming in there, the Wheeling & Lake Erie hâve a road eoming 
in there, the Toledo & Ohio Central goes in there, the Hocking Valley goes 
in there, and the D. T. & I. goes in there on a direct Une. Now just con- 
sider that proposition for a minute, and is It any wonder that Ohio coal op- 
erators and iuterests are in the condition they are to-day with that state of 
alïairs? It was well said by Mr. Le\\'is and Mr. Penna that people buy their 
fuel where they can buy it cheapest. I am not through with this proposi- 
tion. I want to bring you to the city we are now holding this convention 
in and give you a few ligures. In 1897 Pittsburg shipped by river 1,401,000 
tons of coal to the city of Cincinnati. The Kanawha région shipped by river 
717,000 tons of coal. The Kanawha fields shipped by rail 704,000 tons. The 
other interests from West Virginia, Kentucky. and Tennessee shipped hère 
275,400 tons. Now we will coine to the year 1908. 

'■Pittsburg district shipped 535,000 tons to the city of Cincinnati in 1908 
as against 10,401,000 (nianifestly a mistake— should be 1,401,000) in 1S97. 
Kanawha shipped by river 807,000 tons in 1908 as against 717.000 tons in 
1897, and Kanawha shipped by rail in 1908, 1,848,000 tons, as against 462,- 
000 in 1897. The Pocahontas district, the Tennessee and Alabama fields 
shipped in 1908 by rail 1,512,000 tons to the city of Cincinnati as against 
275,400 in 1907." 

The reasons why West Virginia coals are able to sujiplant those of 
Ohio, Western Pennsylvania, Indiana, and Illinois opérations in which 
both sides of this conférence were so vitally interested are contributed 
by both operator and mine représentative. 

By Mr. Chapman, operator : 

"It is not surprising that West Virginia is on a mine-run basls. Why? 
Eecause a large per cent, of ail the fine coal that is produeed in that state 
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Is made into coke. They even crush the lump coal after they produce It to 
inake coke, which is a much more valnalile produet to tliem and yields thein 
more returns than the raw coal will. We haven't any of those coals in Oliio 
or Indiana and they hâve none of them in Western Penusylvanla oiitside 
of the coklng coal as it is known there." 

By Mr. Feehan, mine représentative: 

"ïhcre is one point I want to bring out that has not been made clear. and 
that is the dlsadvantase the operators of lîastern Ohio are put to in compet- 
ing for the markets as;iinst the operators who hnve interests in West Vir- 
ginia, and that is the character of the veins. In West Virginia it is not an 
uueouuiion thing to liave them develop from six to ten feet of clean coal. 
There is no slate to remove. It is easily mined. It is a good grade of coal. 
It eau tiud a market; and, when you take into considération the cost of pro- 
duclng a ton of that coal compared with the little five-foot vein of coal in 
Eastern Ohio with its niany impurities and its thlck slate, and the Pittsburg 
district, with its weak roof, wliere in many cases it is difficult to operate a 
machine, as well as many other natural disadvantages the operators lia%'e, 
herein lies the cause of the competitloa more than in the cost of labor. 
The cost of labor is not the important factor that is crowding the Eastern 
Ohio operators out of the market on the Lakes or elsewhere. It is the nat- 
ural disadvantages (hat is doing it. ÏJiere is one advautage the operators 
in Eastern Ohio hâve, and that is thelr geograpliical situation. They are 
nearer the lake markets and other markets, and I belleve they hâve an ad- 
vautage of from 15 to 25 cents a ton in freight rates. I understand that, 
when the décision of the Interstate Commerce ('onmiission goes into elïect, 
tliey will hâve even greater advantages in freight rates. It is fortunate for 
them that they hâve thèse advantages. Were it not for their advantages in 
the mal ter of freight rates, I am positive tliat many of the veins of coal 
now being worked in Ohio and elsewliere would be abandoned, and tliey vvouUl 
wait until the lâg velus with the gi'eater natural advantages in West Vir- 
ginia were worked out before they would again operate there. ïhese factors 
hâve not been seriously enough considered heretofore." 

By Mr. Chapman: 

"In 1907 and 1908 the miners earned more money lu West Virginia at the 
p]'iees they were paid there than were earned by Ohio. In fact, they earned 
fr<nn JJilOO to $150 more to the nian. That tells the taie concernlng that 
matter. * * * The coals of West Virginia are said to be mined at about 
one-lialf the cost of produdng Ohio coals, and the West Virginia produet 
bas tal<en the Ohio markets to the full extent permitted by the différence in 
transportation expenses, leaving Ohio coals only such markets as iiiay be 
near fhe mines, and, as the means of transportation increases by which West 
Virginia coals are put farther into Ohio markets, the prospect of the Ohio 
mines is not bright." 

I quote further from the remarks of Mr. Savage, of Ohio, one of 
the défendants hère, as follows : 

"I was surprised a minute ago to hear that sonie of the operators were 
not in sympathy with the men lu trying to get a readjustment of their freight 
rates in Ohio. I know as one miner we did ail we possibly could in giving 
testimony before the connuission in Columbus, and from what I heard then 
I believed, and I belleve now, that the operators were absolutely right in 
asking for this read.iustment. I believe I can assure you that we will help 
you in every manner that we can to get that read.iustment. But we would 
ask you, on the other hand, if we are willing to help you — and by helping 
you we agrée we are helping ourselves — if you operators from Ohio and 
Pennsylvania will lend us the same assistance in West Virginia in gettlng 
the niining priée up so that compétition will not prevail. When we ask that, 
v»-hat do we iind? Operators hâve told me in years past that they were will- 
ing to hâve the miners organized in Ohio, but they were not willing that their 
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miners should be organlzed In West Virginia. We fiud as great opposition 
on tlie part of tlie operators froni tliis state who hâve mines in West Vir- 
ginia as we îiiid from the operators résident tliere. If we are going to work 
along tlie line of nuitual benelit, let us make West Virginia a union state. 
Go (iown there and praetice what you preacli in Oiiio. Help us get the pro- 
tection of the law in that state, and I think we can organize the miners. 
Instead of helping us, what hâve you done? You hâve done nothing but re- 
tard the progress of our organizatlon in that state. The reason they hâve 
assigned to me for their attitude was that the t'aliber of the meu employed 
in the mines of West Virginia was such that, If tliey were organlzed, it would 
be impossible to control them. I belleve that a large pereentage of those 
men are as intelligent as we are, and. once they understand the benefits of 
the organization and the benefits of the contract we enter into, they will ob- 
serve those contracts as rellgiously as the miners in Ohio, Teunsylvania, 
Indlana, or any other state." 

And finally from Mr. Zerbe, of Ohio, an operator : 

•'A very considérable amount of censure and criticism has been put upon 
some operators who are hère because of the fact that they hâve gone to 
West Virginia and found investments. I wlll remlnd the other side of the 
house that the men who hâve gone into Virginia are business men. They 
are engaged in the eoal industry, and thej' bring the conunodlty from one 
state or another to furnish fuel for such contracts as they take. They hâve 
found by expérience that you as an organlzed body are not treatlug them 
falrly where they are eireumscrlbed in the production of this commodlty. 
They find that you are puttiug upon them burdens in the organlzed fields 
that do not exist in the unorganized ilelds. By reason of the fact that you 
cannot control in the production of this commodlty, although we are wllllng 
to admit you bave made an effort, thelr market Is belng taken from them 
or restricted or narrowed, and many of them In self-defense tind It neees- 
sary, In order to carry ont contracts and fulflll thelr obligations to those 
who take this commodlty from them, to go to West Virginia and invest in 
properties there that they niay continue a business for which they are ob- 
ligated. * * * We nilght argue this up one side and down another for 
a year, and we would be no nearer a solution of this proposition. We are, 
when we get througli, rlght up against the one proposition we cannot get 
through which has been created by the compétition brought to bear against 
us by the operators and the miners of West Virginia in the unorganized 
field." 

It is impossible to deny the conclusions to be drawn from ail this. 
By reason of the natural advantages in the way of superior veins, 
roofs, and quality, West Virginia coals can be mined for something- 
like 50 per cent, less than those of Ohio, Western Pennsylvania, In- 
diana, and Illinois, and then even her miners can make better wages. 
The officers and members of this union are almost wholly résidents 
of Ohio, Western Pennsylvania, Indiana, and Illinois. In 1898 as an 
organization they entered into a direct contract with the operators of 
that field for and in considération of an eight hour labor day and other 
concessions to organize the West Virginia miners, and, by reason of 
the control they would hâve under the unions' laws over such miners 
when so organlzed, "protect" thèse operators in Ohio, Western Penn- 
sylvania, Indiana, and Illinois from the existing open compétition even 
then threatening the markets of such operators especially in the West 
and the Lake régions. For the purpose of carrying out the agree- 
ment, this labor organization has, in the language of the défendant, 
Green, one of its officers, "at varions times spent hundreds of thous- 
ands of dollars trying to unionize West Virginia," and "sacrificed 



542 202 FKDEEAL REPORTER 

human life in the attempt to redeem that promise." Was thïs in the 
interest of and for the bettering of mine laborers in West Virginia? 
It is impossible to see how it could be, for in this conférence between 
the operators and union représentatives in March, 1910, as we hâve 
shovi'n, direct statistics were given by Mr. Chapman and net con- 
troverted, showing that the West Virginia miners, iinorganized, were 
g'etting more work and more wages than miners in this unionized lîeld 
of Ohio, Western Pennsylvania, Indiana, and Illinois. In illustration 
of this, it seems to me that I may properly refer to conditions as they 
exist to-day, as disclosed by a public report made to the Governor of 
the state of West Virginia by a commission appointed by him to in- 
vestigate and report upon such conditions. The members of this com- 
mission were Bishop P. J. Donahue of the Catholic Diocèse of this 
State, Capt. S. L. Walker of the State Militia, and F. O. Blue, State 
Tax Commissioner, men of the highest character and integrity. From 
this report and current history it appears that the effort to unionize 
West Virginia still continues, and has more recently been directed to 
the Paint Creek and Cabin Creek fields in Kanawha county ; that such 
efforts hâve led to such a condition of riot, bloodshed, and gênerai 
lawlessness as to require the Governor of the state to twice put the dis- 
trict under martial law to save life and property. I quote from the 
repoi-t as to the condition of the miners : 

"To tliis iuquii'y we bave devoted spécial attention witlùn tlie limlts of 
the time and opportniiity nt ouv disposai and aftei" careful Personal inves- 
tigation, supplemented by a great body of formai sworn testimony sifted, 
und tested by severe and exhaustive cross-exanjination, this commission 
has ariived at the unaiiimous conclusion that the j-îeneral surroundings of 
the miners on Paint Creelc and Cabin Creek, respectively, are very good wbeu 
compared with those of the miners of the few unionized plants on the right 
bank of the Kanawha and with those of the miners througliout the state 
and the nation. We hâve guue Into their bouses and carefully examined 
tbem. They are above the average of miners' homes in niost places." 

And as to wages: 

"A careful considération of tbe eA-idence adducod leads us to the following 
conclusions: (t) Tlie a^-erage aunual wage of miners iu West Virginia for 
the years 1905-1911. inclusive, is .$554.26. (2) The average annual wage 
of miners on Paint Creek and Cabin Creek Is from .fCOO to $700. , (.3) TJie 
average wage on Paint Oroek and Cabin Creek (nouunion) is fully equal to 
if not greater than tliat of tlie miners in the very limitcd number of unionized 
Ijlants, in tlie state on tiie opposite bank of tbe Kanawha river. Thèse 
ligures may appear small and inadéquate, but. slender as (bey are, they 
exceed the average wage obtalned in Illinois, a unionized state, wliich is 
liut .$510.86 a year. We ha^e been uuable to secure any officiai figures as 
to the a\'erage aunual wage in the unionized states oE Indiana, Western 
Pennsylvania, and Ohio. But we are infonned by experts, and we believe, 
that the average wago In tbe two states first mentloned probably falls a 
little below that prevailing In Illinois; whlle tbe annual wage in Oblo, owlng 
to local mining conditions, falls a little below those of Western Pennsyl- 
vania. This classiflcatiou, in the order of the rewards of labor, puts West 
Virginia at the head of the list. If we Inquire Into thèse figures more close- 
ly, we flnd they are very substantially affected by several causes, among 
whicli cornes flrst the unwilllugness of a large number of the miners to work 
more than four days a week at the most. A minute examination of the pay 
iwlls discloses the fact that Iti or 17 days lu tbe month constitute a liigh 
a\'erage, and that many engaged in the mines décline to labor more than 
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12 or 14 days. Tliis is particiilarly true of some of the native-born mlners 
and many colored men, and results in the necessity of keeping 20 or 30 per 
cent, more miners in a given opération than would be required if steady ap- 
plication to work were the rule. At several of the mines in the districts 
under investigation were found men wholly illiterate, and without any spé- 
cial Knowledge or skill other than that aequired by their daily expérience, 
earning $4 to $5 and in some cases even |6 a day of eight or nine hours, men 
with savings bank accounts of ,$1,000 to $2,000, and others who had pur- 
chased ont of their savings sraall farms or other properties adjacent to the 
mines." 

And as to the causes of the trouble: 

"This arises, in our judgment, from the efforts of the United Mine Workers 
to organize the union in the whole chaln of plants along said creeks. Their 
désire Is to make the présent strike région the place for the insertion of 
the thin edge of the wedge of unionism \vltli the ultimate aim of organizlng 
the whole state. The frank déclaration on oath of Mr. Thos. Cairns, local 
président of district No. 17, would appear to put this intention beyond the 
région of doubt. The United Mine Workers Association coutends that this 
Is essentlal to the well-being of the 76,000 or more miners of West Vir- 
ginia. That by this means and this alone can their lot be improved, their 
rights safeguarded, and the standard of living so raised as to briug it up 
to a level befltting a citizen, howsoever lowly, of this republic. AU classes 
of people, recognizing the force of the adage 'In union there is strength,' 
do so organize. Even the operators themselves form associations. 'Why,' 
say the toilers, 'should we also not unité in lawful combinatious ?' The op- 
erators cannot and do not resist this right as a gênerai proposition, but 
their claim is that the peeuliar industrial conditions in West Virginia would 
render it ruinons and therefore impossible for them to recognize the union. 
The geographical position of this state is such, together with the small con- 
sumption within her own borders, that of her total coal output of over 
60,000,000 of tons she markets barely 10 per cent, within her own borders 
and 90 per cent, or more must be hauled to the market through the com- 
peting terrltories of Penusylvania, Ohio, Indiana, and Illinois known as the 
four compétitive states; that the operators of said states hâve always on 
the floors of joint miners" and mlneowners' conventions shown fierce and 
undisguised hostility to this state, endeavoring in every way to crowd her 
out of the market and going the length of stating by the mouth of one of 
Pennsylvanla's leading operators that the opening of mines hère at ail was 
'an économie blunder.' Resort has even been had to the Interstate Com- 
merce Commission resulting in réduction of rates to the materlal advantage 
of the competitors of West Virginia operators in freight dlfferentlals. It 
has been claimed, too, and with some appearance of probability, that the 
operators of the said four compétitive states are hand and glove with the 
United Mine Workers in their attempts to unionize West Virginia, so that 
the représentatives of the coal interests of this state must go with thelv 
relatively small représentation into conventions to regulate condition.? and 
priées, and would come home having rates imposed upon them which, taking 
into considération the heavy diflferentials in railroad hauls, would practically 
put them out of business and close every mine in the state. They décline, 
they say, to be wiped out in such fashion. They claim the rlght to settle 
their own affalrs within the borders of their own state. Even if they come 
to terms with the district authorities of the United Mine Workers hère In 
West Virginia, thèse terms may not be approved at the headquarters at In- 
dlanapolis, and ail the labored attempts at amicable adjustment may fall 
through. Further, they claim that the few unionized mines in West Vir- 
ginia do not and cannot obtaln anything like an adéquate return on the cap- 
ital invested. And so, to probe this déplorable situation down to the bed- 
rock of facts, the geographical position of West Virginia is largely respoii- 
sible for aJl this industrial strife. Our i-etarded manufacturing development 
is also a contributing cause. The consumption of coal within our borders, 
as elsewhere noted herein, particularly by manufactories, is almost neg- 
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ligible. No state in the nation has more inviting natural resonrccs nor 
oiïers greater incîucements to manufacturing enterprlse than West Virginia — 
great areas of superlor coal for steam and coke, splendid timber of mauy 
species, almost inexhaustible supply of natural gas, and unllmited water 
Power awaiting to be utilized in the arts of indnstry. It is Impossible not 
to reeognize the merit of, and to syiuijathize witb, niany of the contentions 
on both sldes of this unhappy quarrel. Most assuredly each party believes 
iinreservedly lu the justice of its daims. It is in the atterapted enforce- 
ment of them that each has passed the liniits of justice to say nothing of 
(Uii'istian chnrlty and broad humanity. ïwo facts loom big over the snialler 
ones developed in this biiU? of testimony — the desiierate efforts and often 
unvvarranted and unlawful acts of the United Jliners to force the union into 
the di«turbed districts, and the equally desperate, unwauranted, and inilaw- 
ful acts of the operators and their agents to Iceep the union out. Thus, for 
months before tlie actual brealî, union agitators, niany of them strangers, 
attenipted to invade Taint Creek and Cabin Creek to persuade the niiners 
to .loin the imion. They called meetings of the woricers, and described to 
them the hardshijis and ln.iustice of their lot and the oppression under which 
tliey suffered. The wildest tlieories concerning the riglits of property and 
the nieans of production were propounded and advocated, and doctrines elose- 
ly verging upon anarchy were upheld wltli such eft'ect that men, who before 
were living peaceabiy and in comparative prosperity, purchased Winchesters, 
re-v'olvers. black.iai-ks, and other nnirderous weapons to shoot down the coal 
■barons' and their niyrmidons. Mi)d-eyed men, 75 per cent, of them witli 
tisually cool Anglo-Saxon blood in their veins, and with instincts leaning to 
law and order inlievited down tlirongh the centuries, gradualiy saw red. and 
with minds beat on havoc and slaugliter marched from union districts across 
the river ilke Huglieston, Canneltou, and Boomer, patroled tlie woods over- 
hanging tlie creek bed and the mining plants, flnally massing on the ridges 
at the headwaters, and arranging a march to sweep down Cabin Creel%; and 
destroy everything before them to the junctlon. Meanwhile, the operators 
Imrrled in over a hundred guards heavily armed, purchased several deadly 
machine guus, and many thoiisands of rounds of annnunitlon. Several mur- 
■ders were perpetrated, and ail who couid got away. Men, women, and chil- 
dren fled in terror, and many hid in cellars and caves. If ever there was a 
case for some strong measure like martial law, the conditions prevailing on 
Monday, Septeml)er 2, 3912, the eve of the proclamation, presented it. in 
fact, In the opinion of expert witnesses on the scène, martial law, and mar- 
tial law alone, was the only measure to meet tlie desperate situation. We 
believe, partly on the évidence adduced, and in part from the Personal knowl- 
cdge of two members of the commission who were on the grouud, one lu 
active military service, that but for such proclamation taking effect on 
Tuesday, September 3d, at daylight, tliere would hâve heen great destruc- 
tion of property and loss of llfe in tlie strike zone. The enormous tiuantitles 
of Winchesters, revolvers, and other weapons up to machine guns captured 
from both sldes and brought to camp at Paint Creek Junction also bore 
mute, but éloquent, wltness of the height to which the passions of the op- 
posing forces had mouuted. 

"Now thèse propositions, tri te and fundamental as they are, will assist us 
to apportlon the blâme for the strike and the subséquent dlsorders on Paint 
Creek and Cabin Creek and the close neighborhood : 

"First. Every man has a right to quit bis eraployment, and seek other 
work for any grlevanee he has or injustice which he may eoneeive to hâve 
been donc to hini. 

"Second. But he lias absolutely no right to obstruct, molest, threaten, or 
otherwlse prevent another mah from taking the position he has of his own 
accord abandoned. Organized society and natural law can never yleld oue 
jot or tittle on that head. To do so would be to acquiesce in the régime of 
brute force— a véritable reign of terror. 

"Third. Labor has the right to orgauize for its benefit, protection, iacrease 
of wages, and better llvlng conditions, and to hâve récognition of such or- 
sanizatloB, 
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"Fourth. But its orsanization lias no right to coerce by threats or violence 
any one to become afflliated with it when he does not désire to do so, nor 
to assault or put In bodily fear one who désires to labor without beloiiging 
to it, nor to destroy property of the employer who does not désire to con- 
tract witli it, nor to violate its contract with its employer without cause. 

"There is abundant évidence before us that a reign of terror was attempted 
to be organlzed In the strike district and outside of it. It is true that the 
officers of the United Jliue Workers i)rofesseà to counsel modération and a 
strict observance of law and order on varions occasions, but there is testi- 
niony tending strongly to show that harangues delivered in public, and of 
whlch sténographie reports hâve been submitted as exhibits, incited the 
minera to violence and in some cases to murder. Thèse harangues were in 
some instances delivered in the présence of officers of the United Mine Work- 
ers' Association, and froni platforms upon which they atood and froœ whlch 
they, too, spoke; but the murderous and anarchlstie utterances referred 
to were never disclalmed or disapproved by them elther at the time or sub- 
séquent to Ihelr delivery. Furthermore, thore is some évidence tending to 
show that officers stood by without interferlng or protesting, whlle nonunlon 
men were brutally beaten. Again, the warning to other uilners from outside 
not to come into the strike région publlshed for many weeks in their local 
organ and also filed as an exhibit and amountiug in effect to a grave threat 
throws a strong light on the actual situation. We fear that the net resuit 
of the action and utterances of those acting and speaklng under the apparent 
sanction and approval of the officers of the United MiHe Workers was to 
foment bitcer feeling and to incite to serious breaches of the peace. In ail 
this, even grantlng that they were not acting agalnst any express law set 
down in the statute books, yet they were actiug agalnst the fundamental 
principles of right and justice." 

Thèse commissioners also examined the mining conditions existing 
in the Fairmont and Norfolk and Western régions of the state. I 
cannot extend this opinion by quoting further from it but am justified 
in saying that they found and report such conditions to be in efïect 
very superior to those obtaining elsewhere in unionized fîelds, condi- 
tions under which men hâve remained in continuous employment for 
15 to 20 years, hâve saved money and purchased homes and farms, 
hâve furnished to them houses comfortable, with electric Hghts, some 
with shower baths, good sanitation and water supply, and with wages 
such as to enable the foreign-born miners in the 44 opérations of the 
Consolidated Coal Company (Fairmont field) to send from $125,000 to 
$150,000 annually to their dépendent relatives in Europe. 

AH the évidence in this record goes to show pretty conclusively that 
the 14 years' struggle of this labor organization since it entered into 
the compact with the operators of Ohio, Western Pennsylvania, 
Indiana, and Illinois in 1898 to unionize the opérations in West Vir- 
ginia has not been in the interest either of the betterment of mine 
labor in the state or of upholding that free commerce in coal between 
the States guaranteed by fédéral law, but to restrain and even destroy it 
in West Virginia for the benefit of thèse unionized compétitive states. 
It may be unfortunate for those states that nature has f avored West 
Virginia, Kentucky, and other Southern states by giving them bet- 
ter coal and less expensive mining conditions, but this does not war- 
rant the operators and miners there to combine and confederate for 
the purpose of depriving the consuming public of the right to pur- 
chase the better coal at the lower cost, if desired. Such a combination 
is clearly a common-law conspiracy, too far reaching to be reasônable, 
202 F.— 35 
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in restraint of trade, as well, in my judgment, a direct violation of 
the Sherman Anti-Trust Law. It is further in my judgment a com- 
bination or conspiracy against the rights of the many thousands of 
nonunion miners in West Virginia vvho are entitled to enjoy the ad- 
vantages in their labor that nature has given them. 

But the question at once arises, How could this union carry out this 
contract with the operators of Ohio, Western Pennsylvania, Indiana, 
and Illinois to substantially restrain or suppress coal mining in West 
Virginia, Kentucky, and other states by unionizing them ? This brings 
us squarely to an examination of its constitution, manual, obligations, 
by-laws, and ruies, by which, according to the English décisions, the 
legality or illegality of such combinations is to be determined. Turn- 
ing to thèse, which are in évidence and not denied, we find that, when 
a miner is initiated into this organization, he is required to take an 
obligation for life as follows: 

"I do slucerely promise, of my own free will, to abide by the laws of this 
union; to hear true allegiance to, and keep inviolate the principles of the 
Tînited Mine Worlîers of America ; never to diserliiiinate against a fellow 
worker on account of creed, color or natlonality; to défend freedom of 
tliought, whether expressed by tongue or pen, to defeud on ail occasions and 
to the estent of niy ability the members of our organization. 

"Tliat I will not reveal to any employer or boss the name of auy one a 
niembcr of our union. That I will assist ail members of our organization 
to obtain the highest wages possible for their work ; that I will not accept 
a brother's job who is idle for advancing the interests of the union or seek- 
ing better rémunération for his labor; and, as the mine workers of the en- 
tire couiitry are eompetitors in the labor world, I promise to cease work 
at any time I ani called upon by the organization to do so. And I further 
])romise to help and assist ail brothers in adversity, and to hâve ail mine 
workers join our union that we may ail be able to enjoy the fruits of our 
labor; that 1 will never knowingly wroug a brother or see him wronged If 
I can prevent it. 

"To ail this I pledge my honor to observe and keep as long as life remains, 
or until I am absolved by the United Mine Workers of America." 

This obligation is required under assurance beforehand that it will 
require "nothing contrary to your civil or religions duties," yet it does, 
in fact, require him to alienate for life or until the union absolves 
him "his freedom to dispose of his own labor or his own capital ac- 
cording to his own will, * * * make himself a slave" contrary 
to ail Taw, English, American and common, and in express violation 
of the Bill of Rights set forth in the Constitution of West Virginia. 
It binds him never to accept employment in place of a fellow member 
"idle for advancing the interests of the union or seeking better ré- 
munération for his labor," no matter how anxious he may be to secure 
work, how well satisfied he might be with the wage offered, and how 
much he may need the work by reason of a starving family on his 
hands to support. It further binds him "to cease work at any time I 
am called upon by the organization to do so," regardless of the dire 
conséquence that may resuit to him and those dépendent upon him. It 
may well be said that such provisions under the law cannot be en- 
forced. No, not legally, but practically it is différent. His refusai 
to comply with this obligation subjects or may subject him to such 
social ostracism on the part of his fellow members as to compel 
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obédience. They may taunt him with being without honor or integrity, 
they may call him "black sheep," "scab," and other opprobrious 
epithets given new meanings in the English language because of just 
such conditions arising under the opérations of thèse labor combina- 
tions, and they may and do drive him out of work and the community 
as shown by the facts set forth in many décisions of the courts of this 
country. But this is immaterial from a légal standpoint, for, as I 
hâve shown, the law distinctly bans such obli<jations as unlawful, and 
therefore the requiring them on the part of thèse labor organizations 
is unlawful. But to further show how complète control the union thus 
obtains and how complète the surrender to such control on the part of 
the member is, I quote further from the constitution of its national 
organization as follows: 

"Article I. 

'•Sec. 3. ïhis organization sliall be composée! of international, district, siib- 
(listrlct and local unions. 

"Sec. 4. The international union sliall hâve .iurisdiction over ail dlstriots. 
.subdistricts and local unions, whicli shall be soverned by this constitution." 

"Article II. 
"Section 1. The offlcers of tlie union sliall lie one jn-esident, one vice prés- 
idant, one secretary-treasurer, and an exeeuti^'c lioard to be coniposed of 
one member from eacli district under the .iurisdiction of the United Mine 
AVorkers, each district to elect its member of the iiiternational executive 
board, tîie président, vice presitient und secretary-treasurer to be members 
of the board by reas(ni of their position." 

"Article IV. 

"Sec. 11. The funds of the orcranization shall l)e used for the i)uryose of 
assistlng those who are in ueed from idleness or distress, when the payment 
of the same lias been uppro\ed by the international executive board." 

"Article YIl. 
"Cards. 

"Section 1. Local unions sliall provide each member with a due card. 
upon which the dues and assessments paid by the member shall be entered, 
whlch shall be hls receipt for the sa nie. 

"Sec. 2. Due cards shall iiot admit any person to membership from one 
local to another, and to protect the inenibership of individuals wlio are 
imable to pay their dues because of no local existing where they réside, the 
international, district and subdistrict secretaries shall, upon the payment 
of dues and assessments by said niend)er, issue the usual cards for the same ; 
provlded that this shall iiot apply to a member living In a locality where 
a local union is in existence. 

"Sec. 3. No person a member of the or};anization, who holds a due or trans- 
fer card sliowlng him to be a member in good standing, «hall be debarred 
or hindered from obtaining wor]< on account of race, creed or nationality. 
Cards properly filled out and sigiied by the otticers of miners' unions in for- 
eigii countries shall be accepted In lieu of initiation fées. 

"Sec. 4. Any member desiriiig to leave the mine where liis local Is lo- 
<'ated and work elsevvhere shall iminedlately inake application to the seere- 
tary of the local for a transfer card, and if lie has paid ail due.s and asses.s- 
menta, the président and recordlng secretary shall Is.sue a transfer card to 
him, which shall be attested by the flnancial secretary, providing the local 
union is in good standing with the International, district and subdistrict 
unions, which shall be accepted in any district, and in case such person can- 
not prodiiee a transfer card lie shall pay the regular initiation fee. Ali trans- 
fer cards shall be deposited as the laws of the district where work is se- 
cured may direct. 
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"Sec. 5. When a person who bas not been a member of the organisation 
three months or more secures a transfer card froni a local union In a dis- 
trict where a dlspensatlon bas been granted said transfer card shall not be 
accepted by any local in a différent district from the one in wbich the local 
Issnlng the sanie is located, unless said transfer card is accompanled by an 
amount equal to the différence between the initiation fee pald by said mem- 
ber and the initiation fee provided for in the district where the card is de- 
posited. 

"Sec. 6. No card shall be issued to any member when the local Is three or 
more months in arrears to the international, district or subdistrict for dues 
or assessments. OfBcers of any local union issulng cards in violation of 
any section of article Vil shall be fined $10.00 for each card Issued, the 
fine to be collected in the same manner as dues and assessments. 

"Sec. 7. The transfer card must show that the member recel ving it bas 
pald ail dues and assessments for the nionth in which it was Issued, and 
must also show at what class of labor he was employed. 

"Sec. 8. When a transfer card is issued to any member it must be de- 
poslted by him with some local union or wlth the international secretary- 
treasurer, within three months after the last day of the month in whieh It 
was issued to him, else the card will become void and he can only become a 
member again by initiation as a new member. 

"Sec. 0. When a member présents a transfer card to a local union at any 
mine where he works or desires to work, the local union must accept the same 
and admit him to niembership in that local, unless the local Issuing the same 
is not In good standing, as shown by the monthly report of the secretary- 
treasurer, or the person to whom the card is issued has not been a member 
of the organlzation for three months as provided for in section 5 of this 
article, and shall collect from him ail dues and assessments from the time 
between the last day of the month in which the card was issued and the 
date of depositing the same. 

"Sec. 10. The subdistrict, district or international secretary-treasurer shall 
not accept a transfer card if the member is where he can deposit it with a 
local union. 

"Sec. 11. The international secretary-treasurer shall prépare and send out 
monthly a statenient of ail locals three months or more in arrears for dues 
and assessments, and no local union shall refuse to accept a transfer card 
from any local unless it appears on said list as belng in bad standing. Local 
unions on strlke shall be exempt from the provisions of this section. 

"Sec. 12. Ail transfer cards shall be made in book form, wlth two stubs 
attached. The books to be numbered, and each card in the book to be num- 
bered and bear the number of the book. The stubs to be printed in con- 
formity wath the card itself. The card and one stub to be fllled out by the 
recording secretary and certifled to by the président and flnancial seeretary 
of the local union granting the same ; one stub to be retalned by the local 
issuing the card for future référence, the other stub to accompany the card 
and must be immediately fllled out by the secretary of the local where the 
card is deposited and returued by him to the seeretary of the local that 
issued the card. 

"Sec. 13. The président, financial and recording secretary of the local 
union shall keei) a record of ail transfer cards bought by, issued by, and 
deposited in their respective local unions. The auditing committee shall 
compare their records every three months, and in the présence of the local 
union destroy ail transfer cards that hâve been deposited that tliere Is no 
dispute about." 

"Article XII. 

"Sec. 2. Districts may adopt such laws for their government as they may 
deem necessary, provided they do not conflict with the international union." 

"Article XIII. 
"Sec. 2. Subdistricts may adopt such laws for their government as they 
may deem necessary, provided they do not conflict with international and 
district constitutions or agreements entered into. 
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"Sec. 3. Ail Iticiil unions witliin the territory of subdistricts already or- 
ganized in any district sliall coutribute and become a part of tlie same and 
coniply witli its laws, before thcy are entltled to password or représentation 
In either international or district organization." 

"Article XIV. 

"Section 1. Local unions shall be couiposed of miuers, mine lal)orers and 
otlier workmen, skilled and unskillcd, working in and about tlie mines, except 
mine manatcer, top boss and persous engaged In tlie sale of intoxictiting llq- 
uors, and shal! lie iriven sucb nunibers as the international secretary-treas- 
urer may a^sign tbera. 

"Sec. 2. AH locals sliall be under the jurisdittlon of the International, dis- 
trict and subdistrict unions, and niay make such laws for their government 
as tbey deem neccssary, provided tliey do not conflict wlth the international, 
district and subdistrict constitutions or agreements entered into. Any local 
union or nienibers thereof violating tins section sball be subject to a tine of 
not legs than .$5.00." 

And to ftirther show how this tinion tindertakes to control the free- 
dom of its members to work when and for vvhom they please, also its 
détermination to destroj' the right of the employer to conduct his own 
business as he pleases and to discharge and employ whom he pleases, 
I quote thèse sections of article 10 of this constitution: 

"Section 1. When trouble of a local character arises between members of 
a local union and their eniployers, the ofiicers of sald local shall endeavor 
to etfect an amicable adjustuient, and failing in this they shall imniediately 
notify the ofiicers of the district to which the affected locals are attached, 
and said district ofiicers. shall imniediately investigate tlie cause of com- 
plaint ; and faillng to effoct a peaeeable settlement on a basis tliat would 
be fair and just to aggrieved members, flnding that a strike would best serve 
the interests of the locality affected, they may order the inauguration of a 
strike, but no local strilie shall be legalized or supported by a district unless 
its inauguration was api>roved by the officers of the district or by the in- 
ternational executive board, upoii an appeal taken by the aggrieved mem- 
bers from the décision of the district officers ; any local union striking In 
violation of the above iirovisious shall not be sustained or recognized by the 
intcriîational officers. * * * 

",Sec. 3. When any member of the f'nited Mine Workers is suspended or 
discharged, It shall be the duty of the mine comnilttee to imniediately in- 
vesfigate the case, and if the member discharged is not guilty of an offense 
justifylng the sanie, the grievance shall imniediately be rejjorted to the 
subdistrict and district président in writing, under the goal of the local, and 
if, npon Investigation, the reiiort of the local coiumittee is fouiid correct, the 
subdistrict and district président shall Inimediately inslst upon the rein- 
stateinent of the suspended or discharged member. 

"Sec. 4. The international offi<-ers shall, at any finie they deem It to be 
the best Interests of mine workers in a district that is Idle, for just and 
sufficient reasoiis, order a suspension In any other district or districts that 
would in any way impede the settlement of the district affected ; provided, 
that such action would conserve to the best Interests of the United Mine 
Workers of America." 

I also quote the following from the constitution of district No. 6: 

"Article I. 

"Section 1. This organization shall be knovvn as District No. 6, of the 
United Mine Workers of America. 

"Sec. 2. One of the objects of this organization is to unité ail employés In 
and around the coal mines of Ohio and the Pan lïandle district of West Vir- 
ginia." 
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"Article VIII. 

"Section 1. In case of trouble arising in any local with the employer It 
shall be the duty of the local offleers to try to effect a settlenient; failing 
in thls the grlevauee shall be presented to the subdistrict président in wrlt- 
ing, who shall investigate the gi'ievtiuee or dispute and settle, if possible. 
Should lie fail, he shall cousait the district président, who shall settle the 
disjjute either by suspending work or sucli other methods as they niay deeni 
best. In case of a direct violation of agreements the subdistrict jiresident 
or local union afl'ected are authorized to order a susiienslon of work. 

"Sec. 2. When it becomes necessary for the district président to close a 
mine, or wlien a mine or mines from sonie other Icgitiniato cause lias beeii 
forced to close down, said oîticers niay, if they deem it wise, close every 
other mine in district, or may distribute those idle men into any other mine 
or mines in the district in which sald raine or mines so closed may be sit- 
ua ted." 

"Article IX. 

"Section 1. The initiation fee in district shall be $10.00, and ail per- 
sous applying for and securing worl; in the mines who are uot practical 
workers shall pay $10.00 Initiation fee. Any jierson ajjplying for work at 
any organized mine shall présent a United Jline Workers' card. In case said 
person eannot présent such a union card lie shall pay the regular initiation 
fee. * * *" 

"Sec. 6. Ail persons eniployed as clieck-weighmen shall be members of the 
Tnited Mine Workers for a period of six nionths before they are elected to 
such position. Notice shall be iiosted iiear the weigli sheet at least three 
days before the élection of a check-welghman, and no iJersons are entltled to 
\'ote exeept those who are assessed to pay him liis wages." 

"Sec. 12. When a uiiiier's son becomes old enougli to work in mine lie shall 
))e given the préférence over other applicants for work." 

"Sec. 15. Any inember of our organlzation working in or around the 
mine, working on idle days or extra time, in violation of our constitution 
or agreements, shall be flned if2.50 for each offense. * * * " 

"Sec. 17. That a fine of .$10.00 in each Individnal case where it can be 
proven that a member of the union leaves liis district for West A'irgiiila, or 
any other unfalr mines, and reniains there one uionth or more wlthout hav- 
ing deposited his transfer card and returns witliout glviug a satisfuctory ac- 
count of why he has not deposited his transfer card; and the fine to be col- 
lected by the local union where he works.'' 

And thèse from the constitution of snbdistrict 5 of diistrict 6: 

"Article I. 

"Section 1. ïbis organisation sliall be known as subdistrict 5 of District 
6, TTnited Mine Workers of America. 

"Sec. 2. The object of thls organlzation is to unité the mine employés of 
lîelniont, Jeiîerson, Tuscarawas, Ilarrison and CarroU eounties in Ohio, and 
that part of Stark connty soutli of Canton, othei- than the Massillon seam, 
and' Hancock, Brooke, Ohio and Jîarshall eounties of West Virginia, to 
amellorate their conditions by methods of conciliation, arbitration or strike. 

"Sec. (5. AU ineu are eligible and niust be members of the U. M. W. of A. 
who work in and around the mines." 

"Article IX. 

"Sec. 2. That a fine of .$10.00 in each case, where it can be proven that a 
member of our union leaves lus district for West N'irginia or any other 
unfair mine, and romains one month or more without depositing a transfer 
card, and returns witliout giving a satisfactory accouiit of why lie lias not 
deposited liis transfer card, and a Une to be coUected by the local union 
where he is working. 

"Sec. S. Any member o( our organisation working in or around the mine, 
working on idle days or extra tiuie, in violation of our constitution or agree- 
ments, shall be fined $2.50 for each offense." 
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It very clearly appears from a study of thèse rules that (a) they un- 
dertake to require members of the organization to surrender their in- 
dividual freedom of action ; (b) to coerce nonunion miners to join the 
union, vvhether wishing to do so or not for they must be members "who 
work in and around the mines" ; (c) to control or rather abrogate and 
destroy the right of the employer to contract with the men indépend- 
ant of the organization ; (d) to exclude his right to employ nonunion 
labor if he desires; (e) to hmit his right, in the absente of contract, 
to discharge whom he pleases, when he pleases, and for what reason 
he sees fit; and (f) to assume the rîght on the part of the organiza- 
tion, through its ofïicers to control the employer's business, to shut 
down his mine by calling out the men in obédience to their obligation 
whenever it is deemed to the interests of the union, regardless of the 
employer's interests or the efïect that such action may hâve upon him, 
as regards loss, damage, and necessary violations, on account thereof, 
of his existing contracts with others. To such extent in this direc- 
tion does such assumption of power and control go that it is directly 
provided that such suspension of opérations may be ordered, even 
though there be no dispute between the employer and the union, but 
solely because such dispute exists between the union and some one or 
more of his rival operators in business in the same district. In ail 
thèse particulars thèse provisions violate the law, guaranteeing under 
our free government the rights of both the labor and capital involved, 
and, further, the rights of the public consuming the product of such 
labor and capital. But still further, and what manifestly is of far 
more vital importance, under the power so assumed by this close and 
compact organization, and by reason of thèse obligations and rules 
enforced by it upon its members, it is more than probable that, if 
allowed to unionize and control the mining opérations in West Vir- 
ginia, it will be entirely able to fulfill its express contract of 1898 
with its co-conspirators, the operators of Ohio, Western Pennsylvania, 
Indiana, and Illinois, and "protect" them from the compétition of 
West Virginia coals, restore to them their lost markets, and practi- 
cally destroy the coal mining industry of this state to accomplish which 
the union has admittedly already spent hundreds of thousands of dol- 
lars and sacrificed human life as yet to no avail. It is not to be as- 
sumed that, because I bave not discussed other of the rules and pur- 
poses of this organization, that I hâve ignored their meritorious and be- 
neficent character ; nor that I hâve not considered the very natural and 
human instinct inspiring the officers and members of this union, rési- 
dent in other states and laboring under physical disadvantage in min- 
ing conditions, to regard their personal interests as paramount. Most 
of its ofïicers hâve testified in opein court before me, and hâve fully 
convinced me that they are men sincère in the conviction of the in- 
tegrity of their action, perfectly frank and truthful in their testimony, 
self-educated, and who hâve by their own effort rightly acquired the 
leadership in their life work. So far as I am concerned, the law re- 
quires me to consider thèse rules of the organization, and ascertain 
whether any of them are unlawful in character. If so, whether the 
unlavvful ones dominate the actions and purposes of the organization, 
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or whether the purposes contemplated by the unlavvful ones are so 
intermingled with those designed by the lawful ones as to render sép- 
aration impracticable. If such domination of the unlawful prevails, 
or such séparation carnet be made, then, under the authorities I hâve 
cited, the organization becomes unlawful. In vievv of the undisputed 
testimony in this case, I am constrained to believe both unlawful con- 
ditions exist as to thèse rules. They go far beyond those held to be 
unlawful, dominating, and inséparable by the English cases which I 
hâve cited. They hâve permitted the officers of this organization to 
expend, by their own admission, hundreds of thousands of dollars of 
the funds derived from members bound by thèse rules in an unlawful 
conspiracy to restrain trade upon such a large scale as to involve the 
whole vast coal mining industry of West Virginia. 

[7] The final question arises, How is this plaintiff, the Hitchman 
Coal Company, affected, and what right bas it to complain and ap- 
peal for injunctive relief? The évidence establishes thèse facts :, Plain- 
tiff is an operating coal mining company in the West Virginia field. 
Its mines are situate in what is known as the Pan Handle just across 
the Ohio river from Ohio, and this union assumes jurisdiction over 
this territory incorporating it, with some five counties in Ohio, in sub- 
district 5 of district 6 of its organization. Plaintiff started opérations 
in 1903 as a nonunion mine. At this time a company having some 
stockholders identical with those of plaintiff, and others not such stock- 
holders of plaintiff, was operating a union mine at Mt. Pleasant, Ohio. 
The officiais of the union notified the plaintiff that, if its mine were 
not unionized, the Mt. Pleasant mine would be shut down by it. On 
April, 1, 1903, the demand of the union was conceded by plaintiff, 
and it became a union mine. The next day a strike was called by 
the union, and plaintift''s men went eut and remained out 21 days. 
This strike cost plaintiff $7,242. Its occasion was a dispute as to 
the scale price for run of mine coal, and was compromised by the 
union accepting an advance of about IV2 cents per ton for run of 
mine coal over what the company had been paying, and much less 
than had been demanded when the strike was called. The miners 
resumed work on May 23, 1903, and worked until April 20, 1904, 
when another strike was called about the run of mine coal ; the union 
officiais not being satisfied with the prior year's compromise, and in- 
sisting on what was called the average as distinguished from the ton- 
nage basis. The plaintiff" yielded, and the average basis was estab- 
lished. This strike lasted until June 15, 1904, 55 days, and cost plain- 
tiff" $17,000, On April 1, 1905, the union demanded a return to the 
tonnage basis. as being more profitable to the miner than the average 
one. This demand was conceded by plaintiff, and the tonnage basis 
was resumed. A national strike was called for April 1, 1906. In 
anticipation of it, plaintiff sought to protect its fuel trade by arrang- 
ing with the union officiais for the men to continue work for that pur- 
pose, offering to pay the scale priées demanded by the union. This 
was at first agreed to upon condition that no commercial and only fuel 
engine coal should be mined. This permission was later withdrawn, 
and the men ordered to strike, which they did on April 16, 1906. The 
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men did not want to quit work, and tried to get permission from 
their union officiais to continue loading angine coal, for the reason that, 
if they were not allowed to do so, the Baltimore & Ohio Railroad Com- 
pany would haul in nonunion coal, and hâve it loaded into their an- 
gines from plaintiiï's tipple and bins under the terms of plaintifif' s con- 
tract with the railroad company. The union was notified, too, by 
plaintiff that, if the men were called out on strike, the mine would not 
be run union again. This availed nothing. The strike was called, 
coal was hauled from an Ohio union mine with which settlement had 
been made by the union by the railroad, and loaded on its engines over 
plaintiff's tipple. This strike continuée! until June 12, 1906, 56 days, 
and cost the plaintiff $24,500. This national strike was finally set- 
tled in Ju1y, 1906, by the adoption of the 1903 scale, which plaintiff 
from the start had offered to pay. But in the meantime the Hitch- 
man miners had been promised benefits by the union which were not 
paid, and they were incensed because the Ohio coal had been allowed 
to be hauled and loaded on its engines by the railroad over plaintiff's 
tipple, and because plaintiff's proposition to pay the 1903 scale had not 
been accepted. Thereupon a mutual agreement was entered into be- 
tween plaintiff and thèse individual miners to the effect that the men 
should abandon the union, and the company should operate the mine 
nonunion. This was on June 12, 1906, and the agreement was evi- 
denced by mémorandum cards signed by the men, reading as follows : 
"I am employée! by and work for the Hltchman Coal & Coke Company with 
the express uiiderstauding that I am not a member of the TJnlted iline Work- 
ers of America and will not become so while an employa» of the Hitchmau 
Coal & Coke Company, and that the Hitchman Coal & Coke Company is run 
nonunion and agrées with me that it will run nonunion while I am in its 
employ. If at any time while I am employed by the Hitchman Coal & Coke 
Company I want to become connected with the United Mine Workers of 
America, or any affiliated organization, I agrée to withdraw from the em- 
ployment of said company, and agrée that while I am in the employ of that 
company I will not make any efl'ort amongst its employés to briug about the 
miionizing of that mine against the company's wish. I hâve either read the 
above, or heard same read." 

The men surrendered their charter to the union, and on June 25, 
1906, secured a charter from this state as a corporation under the 
name of the Independent Mine Workers of West Virginia. Prior to 
April 1, 1903, when the mine ran nonunion, the company had no 
trouble whatever with its men, and since June 12, 1906, when it started 
nonunion again, it has run continually without trouble. During the 
three years and two months from April, 1903, to June, 1906, when 
unionized, it had three strikes called that suspended its opération for 
a total of 162 days at a total cost or loss of $48,742. In March, 1907, 
the subdistrict convention of the union resolved "to take up the work 
of organizing every mine in the subdistrict as quickly as it can be 
done." In accord with this resolution, officiais of the union, défend- 
ants hère, called on the plaintiff's management, and expressed their 
désire to reunionize the Hitchman mine. The company's officiais de- 
clîned the suggestion. The mine officiais asked that the matter be re- 
ferred to the company's board of directors. This was done, and the 
board of directors declined to hâve anything to do with the union, and 
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so notified its officiais. Reports were put in circulation among plain- 
tiff 's men to the effect that the mine was going to be unionized, and 
that they had better join the union if they wanted to retain their jobs. 
Early in September, 1907, the défendant Hugiies was sent by the 
union into the Pan Handle territory to organize the nonunion mines, 
and compel récognition by them of the union. As a resuit of his work 
he secured 22 men to join the union and quit work at a mine known as 
the Glendale, which was owned by the same stockholders and run by 
the same management as the liitchman. He also succeeded in organiz- 
ing the Richland mine in that territory, and, when its operator refused 
to recognize the union, shut it down. According to his statements, 
he succeeded in securing enough men at the Hitchman mine to agrée 
to join the union to enable him to unionize it, and was about ready to 
and intended to shut it down if its management did not recognize the 
union. Thereupon the plaintiff company applied for and obtained 
the restraining order and temporary injunction in this cause. It is also 
established that Hughes and other officers of this union were before- 
hand fully informed of the contracts existing between plaintiff and its 
employés. Thèse facts very clearly demonstrate such interest in this 
plaintiff in the premises as to warrant its appeal for aid from this 
court of equity. I conclude, therefore, that this organization, known 
as the United Mine Workers of America, is an unlawful one because 

(a) of its principles as set f orth in its constitutions, obligation for 
membership, and rules which (1) require its members to surrender 
their individual freedom of action; (2) seeks to require, in practical 
effect, ail mine workers to become members of it whether désirons of 
doing so or not ; (3) seeks to control, and restrict, if not destroy, the 
right of the mineowner to contract with its employés independent of 
the organization ; (4) to exclude his right to employ nonunion labor 
if he desires ; (S) to limit his right to discharge, in the absence of 
contract, whom he pleases, when he pleases, and for any cause or rea- 
son that to him seems proper ; (6) assumes the right on its part, by 
and through its officers, to control the mineowner's business by shut- 
ting down his mine, calling out his men upon indefinite strike in obédi- 
ence to their obligation to the union, whether the men désire to quit 
work or not, whenever the union's officers deem it to be for the best 
interests of the union, regardless of the rights and interests of the 
mineowner, and regardless of his direct loss and damages and such 
indirect loss and damage as may be incurred by him by reason of the 
résultant violation of contracts by him with others. Adair v. United 
States, 208 U. S. 161, 28 Sup. Ct. 277, 52 U. Ed. 436, 13 Ann. Cas. 
764. I further conclude that it is an unlawful organization because 

(b) of its procédure and practices, in that (1) it seeks to create a mo- 
nopoly of mine labor such as to enable it, as an organization, to con- 
trol the coal mining business of the country ; and (2) bas by express 
contract joined in a combination and conspiracy with a body of rival 
operators, résident in other states, to control, restrain, and, to an ex- 
tent at least, destroy, the coal trade of the state of West Virginia. It 
lias spent 14 years time and hundreds of thousands of dollars in effort 
to accomplish this unlawful purpose. The rules of law relating to the 
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responsibility of individual members concernée! in such combination 
and conspiracy are plain and well defined. Great latitude in establish- 
ing conspiracy by the admission of circumstantial évidence is allowed, 
circumstances tending in slight degree to a détermination of the truth 
are allowed to be proved. Clune v. United States, 159 U. S. 590, 16 
Sup. Ct. 125, 40 L. Ed. 269. The acts and déclarations of co-conspir- 
ators in exécution of a conspiracy are évidence against others of their 
number. Id. "Where two or more are associated together for the 
same illégal purpose, any act or déclaration of one of the parties, in 
référence to the common object, and forming a part of the res gestœ, 
in its exécution, mav be given in évidence against the others." Amer- 
ican Fur Co. v. United States, 2 Pet. 358, 7 L. Ed. 450. 

[8] On the question whether a combination is lawful or not, déc- 
larations of those engaged in it, explanatory of acts donc in further- 
ance of its objects, are compétent évidence after the combination has 
been proved. Wiborg v. United States, 163 U. S. 632, 16 Sup. Ct. 
1127, 1197, 41 L. Ed. 289; Lincoln v. Claflin, 7 Wall. 132, 19 L. Ed. 
106. See, also, Sprinkle v. United States, 141 Fed. 811, 73 C. C. A. 
285, decided by the Circuit Court of Appeals for this circuit and Ellis 
V. Dempsey, 4 W. Va. 126, where thèse principles are fuUy upheld. 
In the very récent cases (decided June 10, 1912) of Hvde v. United 
States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, and Brown v. 
Elliott, 225 U. S. 392, 32 Sup. Ct. 812, 56 L. Ed. 1136, it is held: 

•'There may be a constructive présence in a state, distinct trom Personal 
présence, by which a crime committed in another state may be consuœmated, 
and remler the person consummating it punishable at that place. Overt 
acts performed in one district by one of the parties who had conspired In 
another district * • * give Jurisdietlon to the court in the district where 
the overt acts are performed as to ail the conspirators. Until a conspirator 
afflrmatively withdra%ys from a continuiug conspiracy, there is conscious 
ofCending that preyents the statute from runnlng." 

The law just as clearly lays down the rules to détermine what is 
an unreasonable restraint of trade. 

"From the principles whlch nnderlle ail the cases the inference must be 
necessarlly drawn that if there be any sort of business which from Its pe- 
culiar character can be restrained to no estent whatever without préjudice 
to the public interest, then the courts would be compelled to hold void any 
contract imposing any restraint however partial on this pecuUar business, 
provided, of course, it be shown clearly that the peculiar business thus at- 
tempted to be restrained Is of such a character that any restraint upon it 
however partial muet be regarded by the court as prejudicial to the public 
interest." West yirginia Transportation Co. v. Ohio River Pipe Line Co., 
22 W. Va. 600, 625, 46 Am. Rep. 527. 

In deciding the case of United States v. Addyston Pipe & Steel 
Go., 29 C. C. A. 141, 158, 85 Fed. 271, 288, 46 L. R. A. 122, Judge 
Taft said that coal was an article of prime necessity. And ïn 
the case of Pocahontas Coke Co. v. Powhatan Coal & Coke Oo , 60 
W. Va. 508, 56 S. E. 264, 10 L. R. A. (N. S.) 268, 116 Am. St. Rep. 
901, 9 Ann. Cas. 667, it is held that coal is properly classified under 
the head of necessaries. The case of Pocahontas Coke Co. v. Powhatan 
Coal & Coke Co., supra, also holds: 

"A contract, combination, or trusti among various prodneers and sellers 
of a commodity, the direct and necessary or natural effect of which is to 
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restrain coiupetition and coutrol the priées of such commodity, îs in unrea- 
sonable restralnt of trade, and void at common law, because contrary to pub- 
Jic policy. In deterrainlng whether or not a contract or combination Js in 
uureasonable restraint of trade, the subject-matter of the contract or com- 
bination, the situation of the parties, and ail the clrcumstances attendins 
the transaction should be considered. In determiuing whether or not a con- 
tract or combination Is in nnreasonable restraint of trade, it is immateriai 
whether or not the connnodity which is the subject-niatter of the contract 
or combination is of prime necessity, if the commodity is an article of 
legitiuiate trade or conuuerce. In determining whether or not a contract 
is in unreasonable restraint of trade, ail the powers of the contract should 
be considered, and its character determined, not alone by what has been 
done under it, but by what niay be done under it wlien ail of Its powers 
shall hâve been fuUy exercised. It is no défense to the illegality of a con- 
tract or combination whicli is in unreasonable restraint of trade to show 
that the priées of the commodity wliich constitutes its subject-matter hâve 
not been changed, or even that such priées hâve been lowered. tthreasouable 
restraint of trade, which is only. partial, is illégal. In order that a com- 
bination or trust may be in unreasonable restraint of trade, it is not neces- 
sary that a complète monopoly be forined. The combination or trust is in 
unreasonable restraint of trade if it tends to monopoly and is to the injury 
of the public." 

The Suprême Court of the United States has held to the same view 
of the common law so far as the common law was considered in de- 
ciding the case of Standard Oil Co. of New Jersey et al. v. United 
States (1911) 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. 
(iN. S.) 834, and the case of United States of America v. American 
Tobacco Co. et al. and American Tobacco Co. et al. v. United States 
of America (1911) 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663. 
In Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 
13 Ann. Cas. 815, it was held that the Sherman Anti-Trust Act "pro- 
hibits any combination whatever to secure action which essentially ob- 
structs the free flow of commerce between the states, or restricts, in that 
regard, the liberty of a trader to engage in business ; and this includes 
restraints of trade aimed at compelling third parties, and strangers in- 
voluntarily not to engage in the course of Interstate trade except on con- 
ditions that the combination imposes," and that it "makes no distinction 
between classes. Organizations of farmers and laborers were not ex- 
empted f rom its opération, notwithstanding the efforts which the records 
of Congress show were made in that direction," and that "a combina- 
tion of labor organizations and the members thereof, to compel a 
manufacturer whose goods are almost entirely sold in other states, 
to unionize his shops and on his refusai so to do to boycott his goods 
and prevent their sale in states other than his own until such time as 
the resulting damage forces him to comply with their demands," is a 
"combination in restraint of trade." 

I further conclude that this union, in pursuit of its unlawful pur- 
poses to secure control and the monopoly of mine labor, and to re- 
strain, suppress, if not destroy, the coal mining industry of West Vir- 
ginia in the interest of their co-conspirators, rival operators and 
producers in Ohio, Western Pennsylvania, Illinois, and Indiana compéti- 
tive fields, hâve sought and still seek to compel the plaintiflf, the Hitch- 
man Coal & Coke Company, to submit to contractual relations with 
it as an organization relating to the employment of labor and pro- 
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duction contrary to tlie will and wish of said company ; that its offi- 
cers, in pursuance of such unlawful effort to monopolize labor and 
restrain trade, and with knowledge of the express contracts existing 
betvveen this plaintiff and its employés, hâve unlawfully sought to 
cause the breach of the said contracts on the part of its said employés. 
It is admitted in the testimony of Lewis, Sullivan, and Savage that, if 
this injunction is dissolved, such efforts will be repeated. I do not 
stop now to further consider the law declaring efforts to secure the 
breach of contracts unlawful. I hâve fully considered this question 
in my former opinion in this case to which I now refer. 

It therefore necessarily follows that the plaintiff had by reason of 
the damage and loss it had already incurred and the damage and loss 
threatened and imminent to it in futuro just right to appeal to this 
court of equity for injunctive relief ; that by reason of its unlawful 
organization, purposes, and practices as hereinbefore set forth, this 
organization, combination, or vmion, as now constituted, is unlawful, 
and under the law, therefore, bas no right to seek plaintiff's employés 
to become members thereof or to become party to its unlawful pur- 
poses and practices. 

The injunction will be made perpétuai. 



In re FAKTHING. 
(District Cotirt, E. D. Nortli Carolina. Jaiiuary 18, 1913.) 

1. BANKKUPTCY (§ 81*) — INVOLITNTAKT PrOCEÎ^DINGS — SUFFICIENCy OF PeTI- 

Tior?. 

The sufiiciency of a pétition in involuntary lianliruptcy In respect to 
tlie description of the daim of a petitioner may fairly be tested by the 
rules goveniing a déclaration or couiplaint in an action on such clalm, 
and should distinetly, and not inferentlally, allège ail facts essential 
to State a cause of action thereon, and which uiight be put in issue oy 
the answer in such an action. The existence of claims of sufBcient nuni- 
ber and amount should also be alleged with such particularity and def- 
initeness as will enable the court to find from the pétition the essential 
jurisdictional facts. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. || 59, 113-118, 
125 ; Dec. Dig. I 81.*] 

2. Bankruptcy (§ 81*) — Involuntaby Feoceedings — SrjFFiciENcr or Péti- 

tion. 

Such a pétition alleglng that petitioners own and hold negotlable notes 
execïited by the alleged bankrupt, which ave due and owing to them, 
giving the amount held by each, but without stating the dates of exé- 
cution or maturlty, to whom payable or whether executed by défendant 
as sole or joint maiter, or as principal or surety or indorser, Is insuffi- 
cient as too vague and indefinite. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 59, 113-118. 
125 ; Dec. Dig. § 81.*] 

3. Bankbuptct (I 81*) — Involuntary Pboceedings — Sufficiency of Péti- 

tion. 

Where the act of bankruptcy alleged in an involuntary pétition is the 
making of a gênerai assignment by the debtor, nearly tour months prior 

*For otber cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to the flling of the pétition, and wlilch appears on Its face to hâve been 
very fair and reasonable, it Is especially requlsite that the pétition 
should set eut fully and particularly ail facts with respect to the claims 
of petitioners, that it may appear whether they were creditors at the 
time of the asslgnment or became sueh afterwards by purchase from 
creditors who may bave assented to the assignment. 

[i:d. Note.—For other cases, see Bankruptey, Cent. Dig. §§ 59, 113-118, 
125; Dec. Dig. § 81.*] 

4. Bankbuptcy (§ 60*)— "AcT of Bankbuptcy" — General Assignment. 

The making of a gênerai assigunieut for the beneflt of creditors con- 
stitutes an act of bankruptey under Baukr. Act July 1. 1808, c. 541, 
§ 3a, 30 Stat. 54G (Tl. S. Gomp. St. 1901. p. 3422). as ameuded by Act Feb. 
5, 1003, c. 487, § 2, ,32 Stat. 797 (TJ. S. Gomp. St. Supi). 1911, p. 1493), with- 
out regard to the solvency or insolvency of tbe debtor. 

[l'^d. Note.—For otlier cases, see Banlcruptcy, Cent. Dig. § 80; Dec. 
Dig. § (SO.* 

For other définitions, see Words and Phrases, vol. 1, p. 118 ; vol. 8, p. 
7562.] 

5. Bankbuptcy (§84*) — Involuntaby Pétition — Vesieication — Amendment. 

The vérification of a pétition in involuntary bankruptey on knowledge, 
inforniation, and belief is insuflicient, but the defect is not jurlsdlctional, 
and may be cured by amendment. 

[Ed. Note.—For other cases, see Bankruptey, Cent. Dig. §§ 126-129: 
Dec. Dig. § 84.*] 

6. Bankkuptcy (§ 84*) — Invoiuntaby Pétition — Amendment — Discrétion 

OF COUKT. 

An alleged bankrupt owned property valued at about $300,000, cou- 
sisting chiefly of real estate, and was Indebted in nearly that amount, 
largely as surety for others. With the consent and by the advice of a 
large majority of his creditors who owned 97 per cent. In amount of the 
claims against him, he executed a deed of assignment eonveying ail 
of his property, except his résidence, whieh was conveyed to his wife, 
to two trustées to be handled and disposed of in their discrétion, and 
the proceeds applied on his debts pro rata. The trustées were compé- 
tent, and their compensation was flxed by the deed so as to insure an 
economieal administration of the prolJerty. The debtor's wife joined in 
the deed releasing her right of dower. Nearly four months after the 
deed, petitioners, representing less than 3 per cent, of the indebtedness, 
filed a pétition in Involuntary bankruptey, alleging the making of the 
deed as the act of bankruptey. Tlie pétition was fatally defective, but 
might be valldated by amendment. It fairly appeared from the évidence 
submitted that the property, if administered by the trustées under the 
deed, would pay ail indebtedness and probably leave a surplus of several 
thousand dollars, but that if administered in bankruptey, sub.1ect to the 
wife's dower rights, it certalnly would not pay the indebtedness. Held, 
that to permit an amendment of the pétition would not be in furtherance 
of justice, nor in the interests of creditors, and that, in the exercise of 
its discrétion, the court would refuse leave to amend, and dismiss the 
.pétition. 

[Ed. Note.—For other cases, see Bankruptey, Cent. Dig. §§ 126-129; 
Dec. Dig. § 84.*] 

. In the matter of G. C. ]?arthing, alleged bankrupt. On demurrer 
to pétition and motion for leave to amend. Demurrer sustained, and 
pétition dismissed. 

•For other cases see same topic & % numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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L. L. Tilley and J. A. Giles, both of Durham, N. C, and Armistead 
Jones & Son, of Raleigh, N. C, for petitioners. 

J. S. Manning and Victor S. Bryant, both of Durham, N. C, for 
respondent. 

Winston & Biggs, of Raleigh, N. C, Percy Reade, Branman & 
Brawley, Guthrie & Guthrie, and W. L. Foushee, ail of Durham, N. 
C, and B. S. Royster, of Oxford, N. C, for creditors. 

CONNOR, District Judge. J. W. Smith and three others filed their 
pétition in this court on December 12, 1912, containing the essential 
jurisdictional averments in regard to résidence, amount of gênerai 
indebtedness, on the part of the respondent, etc. They further allège 
that they are creditors of respondent "having provable claims against 
him which amount, in the aggregate, in excess of the amount of secur- 
ities held by them, to five hundred ($500) dollars," etc. 

They further allège: 

"That the nature and amount of your petitioners' claims and the seeuritles 
held by them, if any, are as follows : Negotiable notes executed by said 6. 
C. Farthing and held and owned bv your petitioners, viz., A. N. Blalock, 
.$500; J. A. Walker, $500; .T. W. Smith, $4,800; Raschad Tilley, $225— ail 
of which said negotiable notes are now due and owing to your petitioners by 
the said G. C. Farthing. That within four nionths next preceding the filing 
of this pétition, viz.. on the 23d day of August, 1912, the said G. C. Farthing. 
while insolvent, connnitted an act of bankruptoy, in that he did on the 23d 
day of August, 1912, transfer, assigu, and convey ail of his property, both real 
and Personal, exeept certain property theretofore conveyed to his wife, to 
trustées for the benefit of his creditors, which said deed of transfer, assign- 
ment, and conveyance is attached hereto and asked to be taken and consld- 
ered as a part of this pétition." 

The petitioners ask that the respondent be adjudged bankrupt, etc. 
In the deed of assignment, a copy of which is attached to the péti- 
tion, it is recited : 

"That. whereas the said G. C. Farthing is iudebted to varions parties and 
desires to secure the payment of ail his indebtedness of every kind by an 
équitable disposition of his property and effects among his creditors," etc. 

The property conveyed is described as : 

"AU the real estate and interest in real estate owned by G. O. Farthing and 
sltuate in the clty of Durham, or elsewhere, in Durham county, state of îs'orth 
Carolina (exceptlng résidence lot below referred to) and référence is inade as 
a part of this description, as fully as if incorporated herein, by metes and 
boïinds, to the description found in the following deeds and conveyances to 
G. C. Farthing, recorded in the office of the Itegister of Deeds of Durham 
county in books and pages, as follows, to wit." 

Following this language is a list of deeds, etc. 
The same description is given of the real estate owned by respond- 
ent in the counties of Orange and Wake : 

"Also ail other real estate and interest in real estate owned by G. C. 
Farthing wherever located, and whether specifically referred to herein or 
not," etc. 

A number of shares of stock in incorporated companies and banks, 
choses in action, policies of Insurance on the life of James E. Shep- 
herd, "and ail other personal property of ail kinds, of whatever na- 
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ture or description, and wherever located," etc., is transferred to the 
trustées named in the deed of assignment. The résidence of respond- 
ent is excepted. The trustées are directed to take immédiate posses- 
sion of the property conveyed and assigned, and to sell the same in 
the manner, at the time, and upon the terms set forth in the deed, and 
to apply the proceeds to the payment, without préférence, to the cred- 
itors of the assigner. His wife joins in the exécution of the deed for 
the purpose of releasing dower and homestead rights. The other pro- 
visions in the deed of assignment are not material to the question pre- 
sented upon the pleadings. The pétition is signed by each of the pe- 
titioners and verifîed in the following words : 

"The petitioning eredltors * * * ûo hereby severnlly make soleinn oatli 
that the statements of fact contained in the foregoing pétition are tnie, 
according to the hest of their knowledge, Information, and belief." 

Respondent demurred to the pétition, assigning as grounds of de- 
murrer: (1) That the nature and amount of the petitioners' claims 
do not appear, etc. (2) That the nature and amount of the claims of 
the petitioners is not alleged with sufficient definiteness and particular- 
ity as will enable respondent to answer the same, or to know the 
nature of the indebtedness, etc. (3) That the pétition fails to show 
the nature, amount, and character of the securities, if any, held by the 
petitioners, etc. (4) It does not appear from the pétition that the said 
G. C. Farthing has committed any act of bankruptcy within the 
meaning and purview of the Bankrupt Act of 1898, and the amend- 
ments thereto. (5) That said pétition is not properly verified within 
the meaning of the law, etc. 

The cause was argued upon the pétition and dcmurrer; no motion 
for amendment being made before the hearing. The grounds of de- 
murrer will be disposed of in the order in which they are assigned. 
The two first are directed to the same point and may be discussed 
together. Nothing is found in the Bankruptcy Act prescribing the 
form of the pétition to be filed by creditors in involuntary bankruptcy, 
nor the degree of definiteness and particularity with which the alleg- 
ed debts, or claims of the petitioning creditors shall be set out. Sec- 
tion 30 of the act provides that: 

"AU necessary rules, forms and orders as to procédure, and for earrying 
this act into eCfect shall be preseribed, and may be aniended, from time to 
tlme, by the Suprême Court of the United States." Collier, Bankruptcy 
(9th Ed.) 571. 

It is uniformly held by the fédéral courts: 

"That the gênerai orders pronuilgated by the Suprême Court, in aecordance 
■with this section, are binding on courts of bankruptcy." Id. 572 ; In re Scott 
(D. C.) 99 Fed. 404, 3 Am. Bankr. Rep. C25. 

Of course, this is subject to the limitation that the rules and forms 
prescribed are in harmony with the language of the statute — if the 
two conflict, the court would be controlled by the statute. Burke v. 
Guarantee Title & Trust Co., 134 Fed. 562, 67 C. C. A. 486. Refer- 
ring to the power conferred upon the court by section 30 of the stat- 
ute, Mr. Justice Peckham, in Orcutt v. Green, 204 U. S. 96, 27 Sup. 
et. 195, 51 L. Ed. 390, says: 
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"There is notlilng In that provision inconsistent with, or opposed to, any- 
thlng in the baukruptcy law upon the subjeet, and we must tlierefore take 
tlie statute and the order and read them together, tlie order being slmply 
somewhat of an ampliflcation of tlie law with respect to procédure." 

At the October term, 1898, the Suprême Court, pursuant to the 
power conferred by the act, promulgated "General Orders and Forms 
in Bankruptcy" (172 U. S. 666 [Appendix], 18 Sup. Ct. x), of which 
order — No. 38 — is in the f ollowing language : 

"ïhe several forms annexed to thèse gênerai orders shall be observed and 
used, with such altérations as may be necessary to suit the cireumstances of 
any partieular case." 

Pursuant to this order, "form No. 3" prescribes the essential aver- 
ments of a creditor's pétition in involuntary proceedings in bankrupt- 
cy. 172 U. S. 681, 18 Sup. Ct. xix. That portion of this form material 
to the question presented upon the pétition and demurrer is : 

"That the nature and amount of your petitioner's claims are as follows. 
• * * " 

Mr. Loveland says that, to comply with this form — 

"the pétition must set forth and describe the claim or claims of the peti- 
tioning créditer or creditors sufflciently to show that they are provable claims 
and amount, in the aggregate, to .Ç50O or over. Ordinarily, where the debt 
is founded upon a written instrument, as a note, bond, eontract, etc., the 
paper is annexed to the pétition as an exhibit, and proper référence to It is 
niade in that part of the pétition which Is designed to 'describe the debt or 
clalui. Where several claims or debts are stated in the pétition, each debt 
should be set forth in a separate paragraph with sufficient particularity to 
show that It is a provable claim." Loveland, Bankruptcy (4th Ed.) 414. 

[1] The demurrer challenges the allégations of the pétition in this 
respect, for that the "nature" of the petitioners' alleged debts is not 
set forth with sufficient particularity to enable the respondent to an- 
swer the same intelligently. It must be conceded that there is but 
little authority upon the question raised by the demurrer. The indus- 
try of counsel and my own investigation discover but few decided 
cases in which it is discussed. Resort must, therefore, be had to gên- 
erai principles of pleadingand the "reason of the thing." In Re White 
(D. C.) 135 Fed. 199, there was a demurrer to the pétition, for that it 
failed to set out particularly the nature of the debt. Judge Holland 
said : 

"Thus far the petitioners hâve followed the form preseribed by gênerai 
order 37 (.'jS) of the Suprême Court preserlbing the forms in bankruptcy; 
but In stating thelr claims, while the amount is given, the nature of the claim 
is not set forth, and, in that, it is defective, which, however, can be amended 
80 as to nieet the requirements of the act." 

The reporter does not set out the language used in describing the 
nature of the claims, further than that they were "provable claims." 
In Re Brett (D. C.) 130 Fed. 981, the allégation is: 

"That Whitehead Is the owner and holder of a promissory note for $100, 
dated January 15. 1904, made by the alleged bankrupt and payable In three 
months after its date to Whitehead's order at the Patterson National Bank." 

This was held sufficient. There is a différence between the par- 
ticularity required in filing prooi of a debt for the purpose of sharing 
202 F.— 36 
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in the distribution of the estate and filing a pétition in învoluntary 
bankruptcy. In the former tiie considération must be set out. Bankr. 
Act, § 57b; Collier (9th Ed.) 712. Illustrating the principles by which 
the courts are controlled in the construction of the order of the Su- 
prême Court in regard to the allégations required in pétition of cred- 
itors in such cases, Lacombe, Circuit Judge, in Re Rosenblatt, 193 
Fed. 638, 113 C. C. A. 506, after setting out the averments charging 
acts of bankruptcy, says : 

"It is well settltîd that sucb averments, witliout auy speclflcatiou sufflclent 
to apprise the alleged bankrupt of the charge against him so as to enable 
him to answer it, are too vague and gênerai." 

In the absence of more direct authority, it may aid us in arriving at 
a correct conclusion of the question raised by the demurrer to recur 
to the gênerai rules of pleading. It would seem reasonable and just 
to apply to the pétition in this respect the test by which the sutRciency 
of a déclaration or complaint is measured in an action upon a nego- 
tiable instrument. The rule uniformly applied is that material facts 
should be distinctly, and not inferentially alleged. The court will 
not supply, by intendment, an averment which the pleader bas failed 
to make. The facts constituting the cause of action should be set 
forth in the complaint with definiteness and certainty. The plaintiff, 
in his complaint, should apprise the défendant of the précise grounds 
upon which he relies. The facts may be alleged either upon plain- 
tiff's own knowledge, or upon information and belief. So, it is said 
of the essential averments in a bill in equity : 

"Facts essential to maintain the suit and obtain relief nnist be stated in 
the bill, otherwise the defect will be fatal, for no facts are in issue uuless 
t'harged in the bill." 1 Streets, Fédéral E(iulty Praetice. § 176. 

"Every bill must contain in itself sufficient matters of fact per se to main- 
tain the case of the plaintiff, so that the same may be put in issue by the 
jinsvv'er and the proofs." Id. 177. 

There are among others which occur to the mind several reasons 
in this case why a reasonable degree of particularity in setting forth 
the nature of the claim should be enforced. While it is true that 
Bankr. Act, § 19, does not, in express terms, secure to the respondent 
the right to demand a trial by jury in respect to the alleged indebted- 
ness. it is manifest that the allégation of indebtedness is open to a dé- 
niai by the alleged bankrupt and he may thereby raise an issue of fact 
which the judge for his own aid and guidance may submit to a jury. 
The existence of provable debts against the respondent, due to each 
of the petitioning creditors, or at least to the number required by the 
act, is jurisdictional. It follows, therefore, that the existence of such 
debts or claims and their nature should be alleged with such particu- 
larity and definiteness as will enable the court to find from the pétition 
the essential jurisdictional fact. In a creditor's bill, to which a péti- 
tion in involuntary bankruptcy may be assimilated, the indebtedness by 
the défendant to the plaintiff should be set forth with that degree of 
particularity of description which would entitle the plaintiff to judg- 
ment upon it in an action at law. Mr. Collier, discussing section 19 of 
the act, says that, while the statute limits the issues to be submitted: 
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"It Is not tliouglit that tliis precludes the jury from passing on any other 
pertinent question as * * * whether petitioning créditer lias a provable 
debt, * * * provlded the judge subuiits sucli question to them." OU Well 
SupDly Co. V. Hall, 128 Fed. 875, 63 C. C. A. 343 (C. 0. A. 4tii Circuit). 

[2] Is it not manifest that the respondent cannot safely and intelli- 
gently, under oath, as he must do, join issue with the petitioning cred- 
itors upon the vague, indefinite terms in which they set out the nature 
of their alleged claims against him ? An analysis of the allégation dis- 
closes that "they hold and own negotiable notes executed by G. C. Far- 
thing" for the amounts named, "now due and owing to petitioners." 
No dates of the alleged notes are given. It is not stated whether the 
notes are payable to petitioners, or either of them or whether they hold 
them, or either of them, by assignment, if so, from whom, no due date 
is given, it does not appear whether respondent executed the notes as 
sole or joint maker, or as surety or indorser. They allège that the 
debts are "provable claims." That, however, is a conclusion of law, 
rather than an averment of fact, as is the allégation that they are 
negotiable notes, and this is always bad pleading. The fact that the 
notes are described as "negotiable" contributes to the uncertainty, in- 
definiteness, and ambiguity which lurks in the entire allégation. If 
payable to petitioning creditors, why not say so? If held by assign- 
ment, how is the respondent to know or surmise to whom they were 
payable, date, etc.? — of ail of which he is entitled to be apprised and 
the court to be informed. Would any court, proceeding in accordanpe 
with any recognized System of procédural law, entertain an allégation 
so vague and indefinite as a basis for finding the existence of the es- 
sential jurisdictional fact without which it could not proceed to ren- 
der judgment at law or decree in equity? There is, however, another 
viewpoint from which the question as to the sufficiency of the alléga- 
tion should be approached. It is held by the District Court of Flori- 
da in Re Callison, 130 Fed. 987, that : 

"To entitle a créditer to inaintuin a pétition in involuntary bankruptcy 
against his debtor, lie must hâve been a créditer at the time the act of bank- 
ruptcy alleged was comniitted." 

In the opinion of Judge Locke, it is said: 

"A literal application of the, language of the act weiild give to any person 
having a provable dèbt the Power to put a person Into bankruptcy for an of- 
fense committed before there vi'ere auy business relations exlstiug between 
them, and thereby obtain the power of oiipressive action by one party by 
procuring an indebtedness, wlien, in reality, he had not, in any way, suffered 
from the act of tlle alleged bankriipt. The same fèrm of language in the 
Bankruptcy Act of England and in the Act of ISfiT (Act March 2, 1867, c. 176. 
14 Stat. 517) has i)Oen carefully examlned and the construction put upon it 
has limited the rights of creditors to such as held debts at the date of the 
alleged act of bankruptcy" — citing a number of cases. 

The learned judge concludes: 

"Thi^ .appears to be not only the conclusion of the courts upon well-cen- 
slderéd' cases, but a reasonable construction." 

This décision was rendered Decembèr 24, 1903. It was affirmed by 
the Circuit- Court of Appeals (Sth Circuit, April 8, 1904) in Braké v. 
Callison, 129 Fed. 201, 63 C. €. A. 359. It is true, as insisted by coun- 
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sel for petitioners, that it appeared on the face of the pétition in the 
case cited that the claim was based upon a judgment in an action for 
a tort, rendered subséquent to the alleged act of bankruptcy. It is 
also true that the authority of the décision is questioned, and a con- 
trary conclusion reached, in Re Hanyan (D. C.) 180 Fed. 498. While 
not holding that the f ailure to allège that the petitioners vvere creditors 
of respondent at the time of the alleged act of bankruptcy because the 
question is not very clearly presented, I am impressed with the force 
of the reasons upon which the court, in Callison's Case, so held. It 
would be an injustice in many cases, and, upon the disclosures made 
upon the argument, in this case a gross injustice, to put it in the power 
of a person to work a great injury, not only to the debtor, but to his 
other creditors by permitting him to obtain control of a sufificient num- 
ber of claims, after the exécution of the deed of assignment, to give 
him a status enabling him, in collusion with others, to institute in- 
voluntary proceedings in bankruptcy, and thereby invalidate an ar- 
rangement to which more than 95 per cent, of the creditors had as- 
sented, and in which provision is made for the claims purchased by 
him. Certainly, it can be no hardship upon such petitioners nor savor 
of a technical objection to require them to set forth truly and frankly 
when and by what means they acquired "provable claims." 

[3] It is uniformly held that where provision is made by a debtor 
with the concurrence of his creditors for the payment of his debts, 
creditors who assented to, or concurred in, such an arrangement will 
not be perniitted to pétition their debtor into invoiuntary bankruptcy, 
assigning as ground therefor the making such arrangement or provi- 
sion. Bankruptcy cases, in which the doctrine of estoppel is enforced, 
are based upon the fact that such a proceeding would work wrong, not 
only to the debtor, but to his creditors, who, together with petitioners, 
concurred in making the provisions or arrangement. "When a credit- 
or bas voluntarily assented to the administration of the bankrupt's es- 
tate by means of an assignment, as by accepting its terms, or other- 
wise actively co-operating in its exécution, he is estopped from there- 
after filing an invoiuntary pétition." Collier, Bankruptcy (9th Ed.) 
774, citing Durham Paper Co. v. Seaboard Knitting Mills (D. C.) 
121 Fed. 179 (E. D. N. C). This case is decided upon the authority 
of Simonson v. Sinsheimer, 95 Fed. 948, 37 C. C. A. 337 (C. C. A. 6th 
Circuit), in which the opinion is written by Judge Taft, concurred in 
by Judge, now Justice, Lurton. Following a very carefully considered 
review of the English and American cases, the learned judge says : 

"While the doctrine may hâve rested whoUy on estoppel, it would be diffi- 
cult now to explain thus ail the cases of élection. We think the only just 
ground for refuslng to allow a man to complain of an act of bankruptcy is 
that he induced the act, or, after Its commission, he so acted with regard to 
it that he gave others the right to act on the faith of its validity so far as 
his subséquent conduet would affeet it. On the one hand, it would be gross in- 
equity to allow him to subject the debtor to judgment for an act he Induced ; 
and, on the other, it would be equally unjust to allow him to repudiate, as 
Invalid, a transaction when, by his conduet, he had induced others to change 
their position on the faith of its validity." 

This is but the enforcement of the rule which requires a man to act 
in good faith, without which, as said by Pearson, C. J., in Armfield 
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V. Moore, 44 N. C. 157, it would be impossible to conduct the ordinary 
business affairs of life. While it is true that petitioners are not called 
upon to négative in their pétition the existence of this défense, yet, 
if the nature of the claims held and owned by them was set out with 
reasonable particularity, respondent would be informed whether, if 
held and owned by assignment, the assignors had, by their concurrence 
in the exécution of the deed of assignment, relied on as the sole act of 
bankruptcy, been estopped froni petitioning him into bankruptcy and 
thereafter sought, by assigning their claims, to enable petitioning as- 
signées to do so. Thèse and many other reasons occur to the mind 
why the demand that the petitioners should set out, with reasonable 
particularity, the nature — that is, dates — to whom payable, whether ac- 
quired by assignment, etc., of their claims, is neither technical nor 
violative of the libéral System of pleading now enforced by courts. 
While the demurrer must be disposed of by référence only to what 
appears upon the pétition, yet it is suggestive, if not persuasive, that 
the failure to ap]3rise respondent of the essential facts to which he 
was entitled upon the face of the pétition was not accidentai, nor the 
resuit of oversight, is found in the facts appearing upon the pétition 
and the deed of assignment attached thereto. The deed was made 
August 23, 1912, while the pétition was not filed until December 12, 
1912, eleven days prior to the expiration of the four months within 
which the law required it to be filed. There was evidently no haste 
in its préparation. Again, it is évident from an inspection of the deed 
that property, both real and personal, of large value is conveyed and 
assigned. The terms of the trust are singularly fair and reasonable, 
securing an economical administration of the estate and equal distribu- 
tion, without préférence, among the creditors. The dower rights of 
respondent's wife is released, so that the property may be brought to 
sale free from incumbrance. It will be noted that there are no sug- 
gestions in the pétition of any concealment or rétention of property 
nor any wrongful purpose or intent. Certainly, in view of thèse sig- 
nificant facts, pregnant with suggestions of some other purpose on the 
part of petitioners than securing an équitable distribution of respond- 
ent's estate, they should be required to conform to well-settled prin- 
ciples and rules of pleading. Courts of bankruptcy deal with the 
substantial rights of parties, upon the maxim of a refined équitable juris- 
prudence, that "equality is equity," but they, as do ail other courts, re- 
quire a frank, concise, and reasonably definite statement of the facts 
upon which their jurisdiction is invoked. When it is in the power of 
a party asking relief to make such statement, the court will not, by 
strained inferences or intendment, aid an obscure, indefinite pleading. 
The petitioners could, without the slightest trouble, hâve either given 
the requisite information or attached to the pétition a copy of the nego- 
tiable notes held by them. I am of the opinion that the demurrer, in 
respect to the first and second causes, should be sustained. 

The third ground, that the pétition fails to show the nature, amount, 
and character of the securities, if any, held by the petitioners, is not 
pressed and is overruled. 
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[4] Thé fourth ground of demurrer, that it does not appear froiir 
the pétition that respondent has committed an act of bankruptcy with- 
in the meaning of the act, is overruled. Section 3 (4) of the act dé- 
clares that, if a person has "made a gênerai assignment for the benefit 
of his creditors," he thereby commits an act of bankruptcy. A clear 
distinction is made between acts of bankruptcy defined by subdivisions 
(2), a préférence, and (3), permitting a créditer to secure a préférence, 
and the last clause of (4) applied for a receiver, etc., and subdivision^ 
(1), (4) and (5). The acts declared in (2), (3), and the last clause of 
(4) involve the fact of "being insolvent" ; the others do not. In West 
Co. V. Lea, 174 U. S. 594, 19 Sup. Ct. 836, 43 L._ Ed. 1098, it is hek! 
that solvency is not a valid défense to a pétition in involuntary bank- 
ruptcy when the debtor has made a gênerai assignment for the benefit 
of his creditors. It is clear that the deed of assignment made by re- 
spondent is a gênerai assignment within the meaning of the act and 
of the laws of their state. 

[5] The fifth ground attacks the validity of the vérification. It is 
manifest that the vérification does not comply with order No. 38, form 
No. 3. It will be noted that forms Nos. 1 (18 Sup. Ct. xi) and 2 (18 
Sup. Ct. xviii) require that the vérification be made only "upon in- 
formation and belief." Thèse are pétitions in voluntary bankruptcy,. 
ànd hâve attached to them, individually and as partnerships, the sched- 
ules. It may be that the court made the distinction because in the 
former the schedules of necessity contained much matter in regard to> 
vvhich the petitioners could speak only upon information and belief. 
The forms are found in the officiai promulgation of the orders. 172' 
U. S. 667 et seq., 18 Sup. Ct. xi. It is held by the Suprême Court 
of North Carolina that, where the statute prescribes the form of véri- 
fication df a pleading, it rhust be followed and a vérification according 
to affiant's "best knowledge, information, and belief" does not meet 
the requirement. In Benedict v. Hall, 76 N. C. 1I3, the court held 
that, for a f ailurc to comply with the prescribed form, the défendant 
was ëntitled to hâve a warrant of attachment vacated. In Cowles v. 
Hardin, 79 N. C. 577, judgmenfwas rendered against défendant for 
want of an answer. The complaint was verified according to plain- 
tiflf's "best knowledge, information and belief." Srtiith, C. J., said : 

"The form of tlie oath is such a departure from that prescribed that it has 
already been declared insufïiclent. * * * The court ought not to hâve 
proceeded to final .iudgmeiit until the complaint was sworn to." Cole v. Boyd, 
125 N. O. 499, 34 S. E. 557. 

It is due counsel for petitioners to say that the'y were misled, as to 
the forrri of the vérification, by following the supplementary form No. 
118 in" Cpllier on Bankruptcy, which he is careful to say is "in no 
sensé, officiai." In the volume issued by Mr. Hagan and Mr. Alexan- 
der (Màthew Bender & Co. publishers) form No. 5, page 2, the vérifi- 
cation is iti the language used by petitioners. This form is not "offi- 
ciai." While I am of the opinion that the vérification does not comply 
with the officiai form, it is well settled that the defect is not fatal, the 
vérification is not jurisdictional, and should not, because of infirmity; 
work a dismissal of the pétition. It may be cured. Green River De- 
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posit Bank v. Craig (D. C.) 110 Fed. 137, and many other cases. 3 
Standard Enc. Proc. 973. The petitioners would be permitted to verif y 
the pétition in accordance with the prescribed form. I am, however, of 
the opinion that the failure to comply with the rules of pleading in fail- 
ing to set out with sufficient particularity the nature of the claims is a 
fatal defect, and unless amended, works a dismissal of the pétition. 

[6] Counsel for petitioners, while not conceding the vaHdity of the 
ground of demurrer, frankly recognized that it presented an arguable 
question, and asked permission to amend the pétition. The court 
would not hesitate to allow the amendment, unless it was made to ap 
pear, beyond controversy, that to do so would not only not be in 
furtherance of justice, but would work manifest and substantial injus- 
tice to the respondent and his other creditors. Upon the argument, to 
meet this phase of the case, several gentlement of the bar, representing 
a very large majority of the creditors other than petitioners, appeared 
in person and also filed from counsel not présent urgent requests that 
permission to amend be denied. Letters from creditors holding claims 
against respondent aggregating more than $150,000 were filed urging 
that the deed of assignment be executed. It was conceded, on the argu- 
ment, that out of an indebtedness of about $293,000 the holders of 97 
per cent, and a large majority in number were represented by counsel 
or by letter and telegram concurring in the request that the pétition be 
dismissed. The petitioning creditors represent $6,500 of respondent's 
indebtedness. The facts clisclosed, upon statements made at the hear- 
ing, affidavits filed, etc., none of which were controverted, are as fol- 
lows : Respondent was the owner of a large quantity of real estate 
in the city of Durham, N. C, and in Durham and adjoining counties, 
much of which is very valuable, stocks in banks and industrial com- 
panies, and choses in action. His real estate is estimated to be worth 
about $212,500, personalty about $102,800. He owed as principal 
debtor some $50,000. In addition thereto, by reason of indorsing notes 
for others, a large part of which was in aid of the establishment of a 
school designed for the religions training of the colored people at Dur- 
ham, and for other friends, he found during the summer of 1912 that 
his total liabilities, as nearly as he could ascertain, aggregated some 
$293,150. Finding that some of the persons holding notes upon which 
he was indorser were threatening, or had brought suit against him, he 
consulted counsel wilh a view of making provision for applying his 
property to the payment of his debts and liabilities. Acting upon their 
advice, a meeting of his creditors and those holding claims upon which 
he was liable as indorser, so far as he could then ascertain, was called ; 
notice thereof being given. At this meeting Mr. Farthing stated that, 
while he thought that, if not sacrificed, his property was of sufficient 
value to pay his debts and liabilities, he desired to pay ail just debts, 
when ascertained, and would adopt any plan that would make this 
possible without sacrificing his estate ; that he desired to pay the just 
amount due; that he had learned that some of the notes indorsed by 
him for James E. Shepherd had been discounted at large and usurious 
rates ; that he was willing to convey ail of his property, including ex- 
emptions allowed by law, to trustées for the benefit of his creditors, 
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if they should détermine that was the best thing to do, but that bis 
wife woiild not join in such conveyance, unless tbe résidence and 
household and kitchen furniture was conveyed to her in considération 
of the surrender of her inchoate right of dower. The home was esti- 
mated to be worth $12,000, and the personal property not exceeding 
$1,500. She had but little other estate. After discussing the situa- 
tion, the creditors appointed a committee consisting of business men 
who were of his creditors, and attorneys representing creditors, to con- 
sider the situation, etc. The committee, in view of the conditions ex- 
isting, including the fact that some creditors had brought suit and 
would recover judgments at the approaching term of the court, decided 
tliat it was best that he should convey the résidence and furniture to 
his wife, and, together with his wife, exécute a deed for his other 
property to trustées. A majority in number and amount having con- 
curred in this suggestion, the deed of August 23, 1912, was executed. 
An examination oif this deed discovers an absolute surrender by Mr. 
Farthing and his wife of their entire property, except the résidence 
and furniture, real and personal, to trustées for the payment of his 
just debts and liabilities. The trustée, Mr. Cléments, is an experienced 
real estate dealer in the city of Durham, of admittedly high character 
for integrity, capacity, and acquaintance with the property assigned. 
Mr. Sykes is a lawyer of conceded ability and integrity, being, at the 
time, judge of the city criminal court of Durham. The trustées are 
directed to take immédiate possession of ail of the property assigned, 
and "as speedily as possible, without détriment to the interest of the 
parties concerned, collect ail choses in action, accounts, etc., collect the 
rents, dividends, interest, or other income arising therefrom and sell 
the property of ail kinds herein conveyed, at either public or private 
sale at such times, upon such terms, and in such parcels as may to 
them seem best for the interest of the creditors." The trustées are 
directed to rent the real estate until sold. They are required to file 
bonds, etc., to be approved by the clerk of the superior court of Dur- 
ham county. For their services in executing the trusts they are each 
to be paid $75 per month, and are empowered to employ Mr. Farthing 
at tlie price of $100 per month to collect the rents and aid in caring 
for and making sale of the property, etc. The real estate in Durham 
consists of several stores and a large number of small tenant bouses; 
the rents therefrom being about $1,000 a month. The trustées are 
directed to sell, at the end of 12 months, the real estate not theretofore 
disposed of. Careful provision is made for advertising the sale of the 
property. The trustées are directed to apply the proceeds of the col- 
lection of debts, rents, dividends, and proceeds of sale of real and per- 
sonal estate to the payment of "ail just indebtedness of G. C. Farthing, 
distributing the funds pro rata among each and every one of his cred- 
itors according to the respective amounts lawfully due, those who hold 
security or collatéral shall prove against and share in the gênerai fund 
only on the basis of the balance due after applying the proceeds of 
such security or collatéral to their indebtedness." A resulting trust, 
after the full discharge of the debts, is declared in favor of G. C. 
Farthing. Provision is made for the sélection of a successor to either 
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of the trustées in the event of death, or failure to act, as to Sykes by 
the creditors and Cléments by Farthing. The trustées are directed to 
make "distribution and dividends aniong the creditors herein provided 
for of funds collected as promptly and at such intervais as the nature 
of their trust will permit; it Seing the purpose of this instrument to 
reduce the indebtedness of creditors as promptly as possible and to 
reduce interest items to a minimum." The trustées immediately, after 
giving the bonds, entered upon the exécution of their trust. A report, 
under oath, filed herein shows a careful estimate of the value of the 
property and the amount of the indebtedness, leaving a margin of 
$21,285 after paying ail debts in full. Judge Sykes states that since 
making the estimate they hâve received an oflfer for two of the stores 
at a price $10,000 in excess of their estimate. They state that they 
were prevented from consummating sales of the real property by the 
continued threats of petitioner J. W. Smith to hâve Mr. Farthing ad- 
judged bankrupt, thereby invalidating the title of the trustées and their 
vendees ; that the income from the property will cover the cost of ex- 
penses and interest on the debts. They report that : 

"It is the belief of the undersigned trustées that the estate is solvent, and, 
if handled judiciously, will pay the creditors ail of the indebtedness which 
lias thus far come to the attention of the trustées." 

The transaction thUs brought under investigation bears manifest and 
indisputable évidence of absolute good faith and honest purpose on 
the part of the unfortunate debtor to dedicate his entire estate, the 
resuit of 42 years' hard work and economy, to the payment of his 
debts. It is further manifest that the plan adopted by the creditors 
and carried out by him is the best possible way to promote the end 
in view — the payment of the debts. That the deed executed in pur- 
suance of the plan and manner in which its provisions are being ex- 
ecuted will resuit in the payment of the debts and probably saving a 
remuant for the debtor and his wife in their old âge. Ile is about 64 
and his wife 57 years of âge. It is manifest that if he is adjudged a 
bankrupt and the deed of assignment invalidated, thereby bringing his 
valuable real estate to sale incumbered with his wife's inchoate right 
of dower, the creditors will lose very heavily with no résultant benefit 
to him. A sale of the property so incumbered will inure only to the 
benefit of purchasers who are willing to speculate with death. If call- 
ed upon to décide whether, if the property is managed and brought to 
sale by the trustées, in accordance with the terms of the deed, the 
debts will be paid in full, I should, upon the évidence before me, find 
the affirmative. If, on the other hand, the deed is set aside and the 
property brought to sale incumbered with the dower right of his wife, 
I would not hesitate to find the négative, A decree, therefore, adjudg- 
ing respondent a bankrupt with the légal results incident thereto, would 
be not to déclare an existing condition but to create such a condition 
by the déclaration. The moment he is adjudged bankrupt in law, he 
thereby becomes bankrupt in fact. The deed provides for a very 
economical, inexpensive method of executing the trust. An adminis- 
tration of the estate in and through the bankrupt court, under most- 
favorable conditions, would entail statutory fées, commissions, and 
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cost very greatly in excess of the amount authorized to be expended 
by the deed. This expense would be largely, how miich it is impossible 
to suggest, increased by reasonable allowances to attorneys. That an 
adjudication of bankruptcy would resuit in immense litigation at im- 
mense cost cannot be doubted. Expérience teaches that under the 
most carefuf control the expenses incident to a proceeding in bank- 
ruptcy are very large. If the power to permit an amendment to the 
pétition is to he exercised in "furtherance of justice" to the debtor 
and his other creditors, the question as to the manner of its exercise 
is not debatable. What lawful benefit can accrue to the petitioners 
by bringing the administration of the estate into the bankrupt court? 
If, as seems quite certain, their debts will be paid in fuU by the ad- 
ministration of the estate under assignment, and if, as is absolutely 
certain, they will not be paid by its administration by the bankrupt 
court, cui bono grant the motion to amend? It is difficult to fathom 
the purpose of the petitioners in seeking to put respondent into bank- 
ruptcy. A reason is suggested in the afifidavit made by respondent, and 
not denied, that one of the petitioners of large means lias in response 
to the request that be should not hâve the estate thrown into bank- 
ruptcy, and the deed conveying the wife's inchoate right of dower set 
aside, lest great injury be done to the creditors and lest the real estate 
of the respondent be forced upon the market in such form that its 
true value will not be realized. replied that he would be willing to buy 
the property at the sale, and, although he might realize less upon 
his claim, he would more than recoup his losses at the sale of the 
property, if made in this way. Whether or not the petitioning cred- 
itor made this statement, it requires no very great mental acumen to 
find that such a purpose might lurk in the mind of a person whose 
conduct is so inconsistent with that which the conceded conditions 
Avould suggest as wise and fair to himself and others similarly situated. 
It is difficult, if not impossible, to conceive how, unless in the way sug- 
gested, or by obtaining some other unfair advantage, the interest of 
|)etitioners can be différent froni that of ail the other creditors. It is 
suggested that one or more of the other petitioners holding the smaller 
claims were either présent or were represented at the meeting held by 
the creditors when the exécution of the assignment was agreed upon, 
and acquiesced therein, and hâve since given their assent thereto. It 
is not necessary to pursue this suggestion. The power to allow amend- 
ments to pleading is, and should always be. exercised liberally, Hmited 
only by the inquiry whether to do so is "in furtherance of justice." 
It is, however, a power not to be exercised arbitrarily, but with a care- 
ful, wise, judicial discrétion, in the light of ail the facts and condi- 
tions, and the rights of ail persons concerned. I hâve investigated, 
with more than usual care, and set forth, at more than usual length, 
the facts developed upon the motion to amend because usually the 
motion is granted as a matter of course, and because the interests, 
both Personal and financial, involved are large. Nothing short of a 
strong conviction that to grant the motion in this case would work 
great injustice to an honest, unfortunate debtor overtaken, at an âge 
when he may not recover his estate, by debts largely incurred for the 
benefit of others, who, complying with the wishes of the large majority 
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•of his creditors in tlie manner suggested by them, has appHed his en- 
tire estate to the payment of his debts and that the interest of 97 per 
cent, of the creditors, who, wisely and in good faith, made the ar- 
rangement and now insist that it be executed, would suffer. To deny 
the motion deprives the petitioners of no lawful or just right to which 
in a court of equity they are entitled. To grant the motion would re- 
suit in throwing upon the market a large quantity of real estate in 
many parcels, incumbered with a burden of uncertain extent, im- 
possible of ascertainment. It is of common knowledge that at sales 
made under such conditions speculators hâve an advantage over men 
who wish to buy fair titles at fair priées. While the exercise of the 
]jo\ver to allow amendments is of necessity dépendent very largely upon 
the facts of each case, it is enlightening to hâve the opinion of other 
courts dealing with similar conditions. I find a strikingly analogous case 
in Woolford v. Diamond State Steel Co., 138 Fed. 582, in which Tudge 
Bradford (District Court Delaware), deals with a motion to amend a 
pétition in involuntary bankruptcy. His opinion is so well considered, 
and his views so clearly and forcibly expressed, that I venture to ap- 
propriate them, so far as relevant to the instant case. There, the prop- 
erty of the corporation had at the suit of a large number of its cred- 
itors been placed in the hands of a receiver appointed by the state 
court in a creditor's bill. While being administered for the benefit 
of ail of the creditors, a small number of them filed two pétitions 
against the corporation for the purpose of having it adjudged bank- 
rupt. The court, upon a motion to dismiss, found the pétition defec- 
tive. Upon a motion to amend the learned judge reviewed, and dis- 
cussed, at length, the évidence offered upon that question. He said : 

"The granting of leave to amend the pétition, which might resuit in throw- 
ing the Diamond State Steel Company into bankruptcy, is a subject which has 
leceived eareful considération. In a suit between two individuals, when one 
of them has made a slip in his pleadings, fatal unless eorrected, the court 
usually will allow an amendnient on, or without, terms if not calculated to 
subject the other party to undue hardship or préjudice. Under such circum- 
Ktauces, to refuse an anieuduient may, and probably would, not be an exercise 
of Sound discrétion. But there are cases in which leave to amend should 
be denied in the exercise of such discrétion, owing to the character and rela- 
tionship of the persons and interests to be affected. In one of the pending 
cases, three of the unsecured creditors, and in the other, four, seek to hâve 
!i large estate, real and Personal, in which hundreds of creditors are inter- 
ested, now in custodia legis, and in course of administration by the Circuit 
Court, pursuant to the désire of an overwhelming majority of creditors hold- 
ing an overwhelming proportion of the amount of the unsecured claims, 
turned over to this court for administration in bankruptcy. * * * 

But, the pétitions being fatally détective, leave to amend should not be 
granted and the administration drawn from the Circuit Court, unless for 
cogent reasons. It should at least appear that a clear prépondérance of the 
interest of the unseciired creditors, to say nothing of the holders of mortgage 
lionds. would better be eonserved or pronioted by proceedings in bankruptcy 
than by the administration of receivers actlng by authority of the Circuit 
Court.-' 

Referring to the suggestion that some of the petitioning creditors 
acquiesced in the proceeding in which the receivers were appointed, 
Judge Bradford said : 

"It is true that such an objection, although presented in the argument, wàs 
uot included among the grounds assigned upon the motion to dismiss. 
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Should, however, tlie proposed amendmeiits be allowed, tlie objection nndor.bt- 
edly would be raised by answer. This circumstance may be entitled to soiuf 
weight in tlie determii)ation of the motion to amend." 

He concludes, after a very full discussion of the merits of the mo- 
tion : 

"I can perçoive no possible advantage to tlie creditors of tlie company to be 
dei-ived froni the prosecution of tlie bankriiptcy proceedings and aiii eonvinced 
rluit such proceedings could Inure to tlieir détriment. An administration of 
the property of the company under the présent receivership, I bave no doubt, 
will be advantageous to its creditors and possibly to its stockholders." 

Reaching the same conclusion in this case for the reasons set forth 
and others net referred to, the motion to amend must be denied. The 
pétition will be dismissed at the cost of petitioners. L,et an order be 
drawn accordingly. 



In re LARKIN & MKTCALr et al. 
(i:iiKStriet Court, D. .Soiitli Dakota, Northern Division. December 9, 1912.) 

No. 711. 

1. BaNKRUPTCY (§ 1-10*) — rERSONAL PrOPEIÎTY — SALE O^î COMMISSION. 

"Where claimant sent certain tlour to the bankrupts and their repré- 
sentative before bankruptcy for sale on coniuiission, there l)eiiig no 
pi'oniise by tlie bankrnpts to pay for the flour or any personal resjiou- 
sibility therefor, the flour at ail times before sale and the proceed.s there- 
of after sale remained the property of tlie clainiants. 

fl'-'d. Note. — l'^r otlier cases, see Bankruptcy, Cent. Dig. §§ 19S, 109, 
219, 221, 225; Dec. Dig. § 140.*] 

2. Trusts (§ 358*) — Property îIisappropriated — Following Thust Funds. 

Money niisappropriated luay be recovered as a trust fund from any oiie 
not an Innocent purcliaser in any shape into wliicli it may hâve been 
transmnted, provided eomplainant can establish the fact that it is his 
property or the proceeds of his property, or that his property bas gone 
into it, and reiiiains in a inass from which it cannot be distinguished. 

IFa\. Note.— For other cases, see Trusts, Cent. Dig. §§ 523, 553; Dec. 
Dig. § 358.*] 

3. Bankruptcy (§ 345*) — Preferred Claims — Trust Funds— Misappropria- 

TION. 

The proceeds of tiour shipped to tlie bankrupts for sale on coimiiission 
could not be i'oUowed and recovered as a preferred claim against the 
bankrupts' estate, where such proceeds were eiitirely used in paying 
olainis of the bankrupt, and in conducting the bankrupts' business be- 
fore adjudication, and uo part thereof came into the hands of the bank- 
rupts' trustée, either in money or other property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 
534, 539, 540; Dec. Dig. § 345.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Larkin 
& Metcalf. Pétition by the représentatives in bankruptcy of the Hub- 
bard Milling Company for a preferred claim against the estate of the 
bankrupts for the proceeds of certain flour shipped to the bankrupts 
and their représentative for sale on commission. On pétition to re- 
view an order denying the claim. Affirmed. 

•For other casés see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Inde.tes 
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Taubman & Williamson, of Aberdeen, S. D., for petitioning cred- 
itors. 

C. O. Newcomb, of Aberdeen, S. D., for bankrupt. 

ELLIOTT, District Judge. On November 1, 1911, an involuntary 
pétition in bankruptcy was filed against the bankrupts above named, 
and they were adjudged bankrupts December 5, 1911, and thereafter 
E. J. Grover was duly appointée! trustée in bankruptcy. On the 15th 
day of July, 1912, the Hubbard Milling Company, a corporation, of 
Mankato, Minn., filed its pétition in the bankruptcy proceedings, rep- 
resenting, in substance, that prior to the instituting of the bankruptcy 
proceedings herein, the bankrupts and their représentative E. J. Gro- 
ver, and others, had in their possession the sum of $1,567.40 from the 
sale of two car loads of flour, which flour was claimed by the peti- 
tioners to hâve been consigned to said bankrupts. It further appeared 
in said pétition that petitioners claimed that the bankrupts and said E. 
J. Grover and others received said flour from the petitioners under and 
by virtue of a verbal contract entered into by and between the said 
bankrupts and the petitioners, whereby the bankrupts were to handle 
certain brands of flour therein referred to, manufactured by petition- 
ers, at their places of business in South Dakota on consignment. In 
said pétition it further appears from the claim of said petitioners that 
said flour in the aggregate amounted to 629 sacks, consigned to the 
bankrupts under the terms of said oral agreement, which remained and 
was the property of the petitioners, and was held and possessed by said 
bankrupts as the agents of the petitioners as consigned property. It 
further appears from said pétition that bankrupts were not concerned 
in disposing of said flour except as commission men, and as agents of 
petitioners, and that the same was disposed of as the property of the 
petitioners, and the bankrupts and their représentatives collected ail 
of the money belonging to the petitioners, the value of said flour, from 
the persons to whom it was delivered by them, as the agents of the 
petitioners, in the sum of $1,538.60. It is further alleged in said pé- 
tition that this amount of money had been collected from the parties 
to whom the flour was delivered by the bankrupts and their agent, and 
that said money so arising from such sale belonged to petitioners, and 
at ail times had belonged to them, and to no one else. It further ap- 
pears from the pétition that the said funds were, in fact, the prop- 
erty of the petitioners, were in the hands of the trustée, and did not 
belong to the trustée nor to the estate, and petitioners thereupon de- 
manded the funds in said estate to whatever extent said funds had 
been derived from said flour so consigned to said bankrupts. 

Upon the hearing upon the issue presented by this pétition the réf- 
érée made and filed an order, dated March 28, 1912, which order, 
omitting the title and formai portions, is as f ollows : 

"The coiirt finds that durlng the months of May and August, 1911, two 
car loads of flour were shipped to Larkln & Metcalf on consignment ; that 
about July 12, 1911, through an arrangement uiade with the firin of Larkln 
& Metcalf and a portion of the ereditors of said flrui, B. .T. Grover et al. 
were placed in charge of the business of the said flrm ; that a portion of 
said flour was sold by Larkin & Metcalf prior to this arrangement, and that 
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the balance of the said flour was sold af ter the 12th day of July, 1911 ; that 
at the tlme E. J. Grever et al. took charge as the trustées or agents of Lar- 
kin & Metcalf of the business of said firm there was no cash on hand, and 
tliat ail of the proceeds from the sale of this flour, together with ail other 
business done in coiiduetiug said business by said agents or trustées, up to 
and including the Ist duy of Noveniber, 1911, was ail used and paid out in 
the conducttng and carrying on of said business; that on the Ist day of 
Xoveuiber, 1911, au iuvoluntary pétition was filed against said bankrupt firm, 
and that on the 5th day of December, 1911, the members of said flrm were 
adjudicated baiikrupts ; that no part of the moneys received and now in 
the liands of the trustée of the above estate came from the proceeds of the 
sale of flour so shlpped on consignnient. 

"It is therefore ordered that the application of the Ilubbard Milling Com- 
)»any niade hereiu for tlie payment of $1,538.60 from moneys In the hands of 
the trustée of the above-entitled estate be, and the same is hereby, dlsal- 
lowed, for the reasou that it does not appear that any of the money from 
the sale of goods niade nnder the contraet for the handling and disposiug 
of the flour shipped ou consignmeiit actually passed iuto the hands of the 
irustee of this bankrupt estate, or is held at this tiuie by hlm." 

Thereupon the petitioners filed a pétition for review of said order, 
which is as follovvs : 

'■That sucli order was. and is erroueous, in (liât: 

"(1) That there was no évidence to supiiort said order in the foUowiug 
partieulars: (a) There was no évidence to support the finding In said order 
■that a portion of said flour was sold by Larkin & Metcalf prior to the ap- 
IMjintnient of E. J. (Jrover et al. to hâve charge of the business of the bank- 
■rupts.' (b) There was no évidence to support the tindings in said order 'that 
ut the time E. .T. Grover et al. took charge as the trustées or agents of Lar- 
kin & Metcalf of the business of said flrm there was no cash on hand, and 
that ail of the proceeds from the sale of this floiir, together with ail other 
•business done in condueting said business by said agents or trustées up to 
and including the Ist day of November, 1911, was ail used and paid out in 
tiie condueting and carrying on of said business.' (c) There was no évi- 
dence to support the finding 'that no part of the moneys received and now in 
The hauds of the trustée of the above estate came from the proceeds of the 
sale of flour so shipped on consignment.' 

"(2) That the uncontradicted évidence in the case shows as follows: (a) 
That during the months of JNIay and August, 1911, the petitioner, the Ilubbard 
Milling Company, a corporation, shipped and delivered to said Larkin & 
Metcalf, as thelr agents, two cars of flour, whlch said two cars of flour was 
«old by said I^arkin & Metcalf as agents of said Hubbard Milling Company, 
a corporation, and the proceeds of the sales thereof were afterwards col- 
lected and paid into the liands of the trustées of the above bankrupt estate. 
and said proceeds of the sale of said flour aforesaid was and is still held by 
said trustée, and that said proceeds of the sale of said flour is the property 
and money of the Hubbard Milling Company, a coriwration, petitioner herein. 

"{S} That said référée in bankruptcy erred in finding and holding that the 
$1,538.60, proceeds of the sale of said property, wâs not the property of the 
petitioner and disallowing the application and pétition of the petitioner, and 
also erred in not ordering and directing the trustée to pay to the petitioner 
the suin of !j;l,538.()0, or such portion thereof as had been taken and used in 
the conduct of the business of said bankrupt estate prior to the appointment 
of the trustée in bankruptcy hereiu. 

"(4) The référée erred in finding and holding tliat the daim of the peti- 
tioner was not a preferred daim against the estate of said baukrupts, in so 
far as the proceeds of the sale of said flour had been taken and used in the 
.opération of said business by said B. J. Grover et al. during the time they 
were in charge and coiitrol of said business. 

"(5) That the refei'ee erred in finding and holding that tlie proceeds of the 
sale of such flour meiitioned above that came into the hands of E. ,T. Grover 
et al., trustées appointed by the credltors and by them accounted for in the 
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opération of said business, did not constitute a preferred claim in favor of 
the petitloner and against the trustée in banlcruptcy. 

"Wlierefore, your petitioner feeling aggrieved because of sucli order prays 
tliat tlie sajne may be reviewed as provided in the bankruptcy law of 1898 
and its amendments and gênerai order xxvii." 

It appears from an examination of the record herein : That a 
verbal contract was entered into by and between the members of 
the firm of Larkin & Metcalf and a représentative of the Hubbard 
Milling Company, whereby the firm of Larkin & Metcalf were to 
handle, on consignment, certain brands of flour therein referred tO' 
manufactured by the Hubbard Milling Company at their varions 
places of business. That, in compliance with said agreement, the 
Hubbard Milling Company on or about the 17th day of May, 191 L 
shipped to the bankrupts at Madison, S. D., one car load of flour,. 
and on the 3d day of August, 1911, another. That on or about the 
lOth day of July, 1911, by an arrangement with a part of the credi- 
tors of Larkin & Metcalf, three persons were placed in charge of 
the business afifairs of Larkin & Metcalf. That at the time of this 
arrangement by which thèse représentatives of certain of the cred- 
itors of Larkin & Metcalf took possession of the business of Larkin 
& Metcalf, a portion, if not ail of the shipment of May 17th had 
been delivered by Larkin & Metcalf to purchasers, and that the 
shipment of August 3, 1911, to Larkin & Metcalf was delivered. 
sold, and disposed of by the acting représentatives of the firm of 
Larkin & Metcalf, ail of which was done under the verbal contract.. 
whereby the same was to be handled by them upon consignment.. 
and I think it may fairly be said that there is no dispute in the rec- 
ord as to the relation of the bankrupts and thèse petitioners, with 
référence to thèse transactions. The flour was and remained the 
property of the petitioners. The money collected therefor, less the 
commissions agreed upon, was, and remained, the property of the 
petitioners. 

It further appears from the record that at the time of the filing 
of the pétition in bankruptcy both of said car loads of flour had 
been disposed of and delivered to the purchasers, and the proceeds 
thereof collected by the bankrupts and their représentatives, and 
used in paying the debts of Larkin & Metcalf and the expense of 
running the business. It further affirmatively appears that ail 
moneys had been paid out, and there were no moneys belonging 
to said estate in the hands of the représentatives of the bankrupts 
just prior to the date of filing the pétition in bankruptcy; that ail 
moneys that had been received by them had been paid out, includ- 
ing the money received for thèse two car loads of flour, and used 
toward the payment of debts of the bankrupts, and the expenses in 
the management of the business of the bankrupts ; that thereafter, 
and about the time of the filing of the involuntary pétition herein^ 
certain property consisting of grain, etc., belonging to the bank- 
rupts, was disposed of, and money in the sum of a little more than 
$12,000 realized from the sale thereof was turned over to the bank- 
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rupt, and is held by him as assets of said estate. The référée found, 
as appears frora the above order: 

"Ail of the proceeds from the sale of this flour, together wlth ail other 
business done in conductlng said business by sald agents or trustées up to 
and inclnding the Ist day of Noveniber, 1911, was ail used and pald out in 
the conductlng and earrying ou of said business: that on the Ist day of 
Noveniber, 1911, an involuntary pétition was flled against said bankrupt flrni, 
and that on the 5th day of Deceniber, 1911, the meuUjei-s of said flrm were 
adjndicated bankrupts : that no part of the nioneys reeeived and now in 
the hands of the trustée of above estate came froiu the proceeds of the sale 
of the flour so shlpped on consignment." 

The questions suggested by the record are : 

(1) What was the interest of thèse petitioners in thèse two car 
loads of flour, and the proceeds of the sale of said flour in the hands 
of the bankrupt? 

(2) Did the money collected from the purchasers of said flour 
by the bankrupts and their représentatives belong to the petition- 
ers ? 

(3) If the petitioners were the owners of the flour and of the 
proceeds thereof intrusted to the bankrupts and their agents, by 
whom it has been misappHed, are they entitled to a gênerai lien 
upon the assets of the trustée in bankruptcy of the estate of the 
bankrupts for the value of such property as against the gênerai 
creditors, or bave they such right to the moneys acquired about the 
time of the filing of the pétition solely from the sale of other prop- 
erty of the bankrupts, it afiirmatively appearing from the findings 
that the entire property of the petitioners was delivered to purchas- 
ers, and the entire proceeds of such sale misappropriated by the 
bankrupts and their agents, and the whole thereof, together with 
ail other moneys on hand after such collections were made, were 
thereafter and before bankruptcy used by the bankrupts and their 
représentatives in the payment of debts and other expenses of the 
business? 

The contention of the petitioners that the findings of fact con- 
tained in the order made by the référée are not supported by the 
évidence is untenable. Without attempting a review of the testi- 
mony, it is sufficient to say that, after a careful examination of ail 
of the évidence, I am of the opinion that the findings of the référée 
are fully supported by the évidence, or, at least, that there is no 
clear prépondérance of the évidence against the referee's findings. 

The referee's findings are therefore sustained. 

[1] It seems clear upon a considération of ail of the évidence 
that Grover and others, who had charge of the business prior to 
the time of the filing of the pétition in bankruptcy, were the repré- 
sentatives of thèse bankrupts, and that whatever was done by them 
with référence to this transaction was the act of the bankrupts. 
The relation of debtor and creditor never existed between petition- 
ers and the bankrupts, and, in answer to the first question above 
suggested, thèse petitioners were the actual owners of the two car 
loads of flour in dispute. There was never any promise on the part 
of the bankrupts to pay for the flour or any personal responsibility 
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therefor, and the petitioners could hâve obtained possession of the 
flour at any time before it was sold, whether before or after Larkin 
& Metcalf were declared bankrupts. This being true, the money 
collected by the bankrupts, or by Grover and others, before the 
Lankruptcy pétition was filed, upon the sale of this flour, belonged 
to the petitioners. 

Answering the third question, it is contended on behalf of the peti- 
tioners that the proceeds of the sale of this flour, even though wholly 
misapplied by the bankrupts to the payment of their debts and the 
expenses of managing the business, was impressed with the character 
of a trust fund, and that the trust may be enforced against any as- 
sets of the bankrupts in the hands of their trustée, and especially that 
they are entitled to a préférence to the amount of their said claim 
to the moneys in the hands of the trustée. It is found by the référée 
that none of this money of the petitioners, collected for the sale of 
said flour, came into the hands of this trustée, and it is further shown 
by the évidence that the proceeds of the sale of the petitioners' flour, 
together with ail other money on hand, was paid out, and that the 
bankrupts had no money of any kind or character just prior to the 
time of the filing of the pétition in bankruptcy herein, with the affirma- 
tive finding that ail of the assets of said estate represented by the 
money in the hands of the trustée in bankruptcy herein, was the pro- 
ceeds of and received upon the sale of distinct separate items of prop- 
erty of the bankrupts, indicated and referred to in the évidence herein, 
and in no way connected with the flour of the petitioners in question 
herein, and had never been commingled with any part of the proceeds 
of the sale of said flour. 

There is no recognized ground upon which equity can pursue this 
fund and impose upon it the character of a trust, except upon the the- 
ory that the money is still the property of the petitioners. If the peti- 
tioners herein are to be permitted to follow the fund received by the 
bankrupts or their agents upon the sale of this flour, and recover it, 
it is because the property belongs to the petitioners whether in the 
form in which they parted with its possession or in a substituted form. 
Under the earlier rule, petitioners would hâve been required to identify 
it as the very property which they had confided to another. 

[2] The modem and more équitable doctrine permits the recovery 
of a trust fund from any one, not an innocent purchaser, and in any 
shape into which it may hâve been transmuted, provided he can es- 
tablish the fact that it is his property or the proceeds of his property, 
or that his property has gone into it and remains in a mass from 
which it cannot be distinguished. Spokane County v. First Nat. Bank, 
68 Fed. 979, 16 C. C. A. 81. 

[3] The earlier English doctrine was to the effect that the owner 
of property intrusted to another could follow and retake the same 
from the possession of the holder whether he was agent, bailee, or 
trustée, or from others who were in privity with him, so long as they 
were not bona fide purchasers for value, and this, irrespective of 
whether such property remained in its original form or had been 
changed into some other form, so long as it could be ascertained to be 
202 F.— 37 
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the same property or the proceeds of the same property but that thé 
right ceased when the means of ascertainment f ailed. It was further 
held that such means of ascertainment f ailed when the property was 
in the form of money, and had been mixed and confused in a gênerai 
mass of money of the same description. The more récent doctrine, 
however, follows the rule announced in Re Hallett's Estate (Knatch- 
buU V. Hallett) 13 Ch. Div. 696, which is to the effect that, if money 
held by one in a ftduciary character has been paid by him to his ac- 
count at his banker's, the person for whom he held the money can 
follow it and has a charge on the balance in the banker's hands, and 
that if the depositor has commingled it with his own funds in the 
bank, and has afterwards drawn out sums upon checks in the ordi- 
nary manner, he must be held to hâve drawn ont his own money in 
préférence to the trust money, and that, if he destroyed the trust fund 
by dissipating it altogether, there remains nothing to be the subject 
of the trust ; that only so long as the trust property can be traced and 
followed into other property into which it has been converted does it 
remain subject to the trust. 

There has been some diversity of opinion as to the meaning of thèse 
décisions, but I think a reasonably uni form approval of the doctrine 
generally. Some hâve interpreted it to mean that in a suit brought to 
pursue trust property it is only necessary to show that the estate has 
actually received the benefit of the trust fund, and that it makes no 
différence that the plaintiff is unable to show that his fund, or prop- 
erty which represents it, is then in the estate in any form, or has ac- 
tually gone into the hands of the assignée or receiver. Spokane Coun - 
ty V. First Nat. Bank, supra. See citations at page 981 of 68 Fed., 
at page 83 of 16 C. C. A. By a careful reading of thèse varions 
opinions it is clear that the courts were influenced largely by the con- 
sidération that the estate of the insolvent, and thereby the gênerai 
creditors thereof must hâve received the benefit of ail the trust funds 
unlawfully used by the insolvent in the course of business or the pay- 
ment of debts. Thus it is said in Peak v. EHicott, 30 Kan. 156, 1 Pac. 
499, 46 Am. Rep. 90, one of the cases cited : 

"As the estate was augniented by the conversion of the trust fund, no rea- 
son is seen under the équitable principle which has been mentioned why they 
should not become a charge upon the entire estate." 

Anothèr court has said: 

"The creditors, if permitted to enforce thelr claims as against the trust, 
would secùre the payuient of their claims out of trust moneys." Plow Co. v. 
I^amp, 80 lowa, 722, 45 N. W. 1049, 20 Am. St. Rep. 442; Harrison v. Smith, 
83 Mo. 216, -53 Ain. Rep. 5T1. 

I am of the opinion, however, that it cannot be said that beçause 
thèse bankrupts or their représentatives misapplied trust funds and 
paid dèbts of the bankrupt, and paid the expenses of running the 
business with such funds, that, therefore, the gênerai creditors of the 
estate àré by that amount benefited, and that because of such benefit 
therefore équitable considérations require that the owners of the trust 
fund be paid out of the estate, to the exclusion of gênerai creditors. 
If, as in this particular case, it is shown that this money was recéntly 
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used to pay debts of the bankrupt, and the expansés of conducting the 
business, that would otherwise be daims against the estate of thèse 
bankrupts, it would be a great injustice to require that the money so 
paid out should be refunded eut of the other assets; and why? Be- 
cause by paying out of the gênerai assets the amount of this trust 
fund that had been used for the payment in full of other obligations 
and the expenses of running the business the gênerai creditors who 
are entitled to the gênerai assets of the bankrupts are thereby re- 
quired to çontribute toward the payment in full of thèse creditors 
whose demands hâve been extinguished by the trust fund. It does 
not appear that the money for distribution in this case includes any 
pa|rt of that belonging to the petitioners herein. If it did appear, the 
lien of the petitioners would attach, and they would hâve préférence. 
The commingling of this trust fund of the petitioners with the pri- 
vate funds of the bankrupts would not destroy the right of the peti- 
tioners to follow it. The commingling being wrong, the entire fund 
of the bankrupts vi'as impressed with the trust, until it was ail used 
for other purposes as above stated, but the trust does not extend to 
funds with which it was never commingled. Mercantile Trust Co. v. 
St. Iv. & S. F. Ry. Co. et al. (C. C.) 99 Fed. 485 ; In re Wolff (C. 
C): 99 Fed. 485. 

Judge Àdams, then District Judge for the Eastern District of Mis- 
souri, after announcing the above doctrine, said : 

"There. is another Une of autliority aiinomielng tlie proposition tliut, be- 
cause a trust fund wlieu ap])roi)riate(l by a trnstce (o bis own use sweDs liis 
assets, the gênerai estate of the ti'ustee wheii insolvency snperveues will be 
impressed with the trust for the reinibui-scniciit of tlie cestui que trust on 
the ground that sueh estate has been benefited to an eiuial amount by the 
trustee's breach of duty. But this nile, as I nmlerstand it, has not received 
the sanetion of any fédéral court and of but few stnte courts. The equity 
or rather the want of eqnity of such a rnl(> Is well characterized by the 
Court of Appeals of New Yorlî in the case of Cavin v. Gleason, 10.j N. Y. 256. 
11 N. E. 504."' Mercantile Trust Co. v. St. L. & S. V. Kv. Co., supra, 99 
Fed. 488. 

The court in that case further says: 

"FoUowing the well-settled rule already stated that tlie eutire account 
with which the trust funds bave been conunlnsled may be appropriated for 
the satisfaction of the trust, and fîivinf; tlie iiitervener the full benefit of 
that rule, I am of the opinion that tlie miiiinmm amount found at any one 
time In the account of the comijany must be the maximum amount of the 
trust fund which by any possibllity can be traced into the receiver's hands." 
Jlercantile Trust Co. v. St. L. & S. F. Ey. Co. (C. C.) 99 Fed. 488. 

In the case at bar, "the minimum amount found at any one time" in 
the cash account of the bankrupts and their agents, after the collection 
and misappropriation of the proceeds of the sale of the flour in ques- 
tion, was absolutely nothing. Ali of the money received from the 
sale of the flour and ail other sources had, shortly before the invol- 
untary pétition in bankruptcy was filed, been used in the payment of 
claims against the bankrupt and in the payment of the expenses of 
the management of the business. The identification of the original 
trust fund of the petitioners was lost when the whole of the proceeds 
of the flour in question were, with ail of the other funds with which 
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it lias been întermingled, paid out to the creditors of the bankrupt, and 
for the payment of the expenses of the conduct of the business of the 
bankrupts. 

The décisions of the state of South Dakota recognize the principle 
hère stated, as I read them. 

In Farmers' & Traders' Bank v. Kimball Milling Co., 1 S. D. 388, 
47 N. W. 402, 36 Am. St. Rep. 739, the property conveyed in that 
particular case could be identified and was acquired with fraudulently 
or unlawfully obtained funds. The property so obtained had been 
used in the purchase of other property, and it was there held that that 
particular property was impressed and chargeable with a trust in fa- 
vor of the beneficiary to the extent of the fund traceable into the 
property. 

In Kimmel v. Dickson, 5 S. D. 221, 58 N. W. 561, 25 L. R. A. 309, 
49 Am. St. Rep. 869, $265 was placed in the bank at Armour, in Doug- 
las county. That same was held to be a trust fund. There was no 
attempt, however, to impress this trust fund a lien upon ail of the as- 
sets of the bank. The bank failed and had only $259.71 in cash as- 
sets, with which it was shown this trust fund of $265 had been com- 
mingled. In this case plaintiff was only allowed to recover the amount 
of the cash assets, $259.71, the amount left in the fund in which it 
was shown by the record it had been deposited. 

In Piano Mfg. Co. v. Auld, 14 S. D. 518, 86 N. W. 23, 86 Am. St. 
Rep. 769, the same principle is recognized in the opinion of Judge 
Fuîler, as follows: 

"One dollar being the .saine as another in every material respect, an ear- 
mark is not essential to its Identification, aud, if a sufficient amount in casl) 
romains in the vault of an insolvent bank, it niay be reclaimed by its owner 
to the exclusion of gênerai creditors. The presiiniptlon governing modeni 
courts in tracing a tru.st fund wrongfuUy minglwl by a trustée wKh his own 
funds out of which aggregate he has niade dlsbursements In the due course 
of business is that he used his own money in préférence to embezzling that 
of others." 

In the case at bar it appears from the record that the cash assets of 
the bankrupts with which this trust fund of thèse petitioners was 
mingled was fuUy dissipated, wholly paid out, no part of it left, and 
the specified source from which the moneys on hand when the pétition 
in bankruptcy was filed were acquired is set forth in the record. 

In McCormick H. M. Co. v. Yankton Sav. Bank et al., 15 S. D. 196, 
87 N. W. 974, the court found that the relation of debtor and créd- 
iter existed between the bank and the machine company and therefore 
that there was no trust fund. 

Under the facts in this case, as they hâve been herein referred to, it 
is manif est that thèse petitioners are not hère claiming their own prop- 
erty intrusted to the bankrupts, nor the proceeds thereof, nor seeking 
to recover from a cash fund with which the proceeds of the sale of 
this flour was mingled, but are hère claiming a préférence over other 
creditors out of a cash fund realized upon sale of specified property 
of the bankrupts. I am of the opinion that there is no statute in this 
State giving any such préférence, nor any bankruptcy statute of the 
United States giving such préférence to the petitioners herein. Little 
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V. Chadwick, 151 Mass. 109, 23 N. E. 1005, 7 L. R. A. 570; Cavin 
V. Gleason, 105 N. Y. 256, 11 N. E. 504; Association v. Austin, 100 
Ala. 313, 13 vSouth. 908; Shields v. Thomas, 71 Miss. 260, 14 vSoiith. 
85. 42 Am. St. Rep. 458 ; Silk Co. v. Flanders, 87 Wis. 237, 58 N. W. 
383 ; Slater v. Oriental Mills, 18 R. I. 352, 27 Atl. 443 ; Armstrong 
V. Bank (D. C.) 38 Fed. 883 ; Multnomah County v. Bank (C. C.) 61 
Fed. 912; Massey v. Fisher (C. C.) 62 Fed. 958; Board of Fire & 
Water Commissioner of Marquette v. Wilkinson et al., 119 Mich. 655, 
78 N. W. 893, 44 L. R. A. 493 ; 111. Trust & Sav. Bank of Chicago v. 
First Nat. Bank of Buffalo (C. C.) 15 Fed. 858; In re Richard (D. 
C.) 104 Fed. 792 ; In re Galt, 120 Fed. 64, 56 C. C. A. 470. This same 
doctrine has been sustained by the Wisconsin Suprême Court con- 
sistently since the date of Nonotuck Silk Co. v. Flanders, 87 Wis. 237, 
58 N. W. 383, which specifîcally overruled the différent doctrine an- 
nounced in McLeod v. Evans, 66 Wis. 401, 28 N. W. 173, 214, 57 
Am. Rep. 287. 

The doctrine announced in Peak v. Ellicott, relied upon by the peti- 
tioners herein, 30 Kan. 156, 1 Pac. 499, 46 Am. Rep. 90, was referred 
to by Circuit Judge Gilbert in Re Spokane Co. v. First Nat. Bank 
of Spokane, 68 Fed. 979, 16 C. C. A. 81, and the rule therein an- 
nounced was repudiated. 

It follows that, the petitioner having failed to prove that any of the 
property belonging to petitioners either in its original, commingled or 
in any form came into the hands of the trustée in bankruptcy herein, 
any trace or identification of the original trust fund or any part there- 
of is impossible. 

The exceptions of the petitioners herein are overruled, and the order 
of the référée should be afifirmed. It is so ordered. 



FT. SMITH LI(4HT & TKACTIOX CO. v. CITY OF FT. SMITH et al. 
(District Court, AV. D. Arlitinsas, Ft. Smith Division. Deceniber 31, 1912.) 

1. Gas (§ 14*)— Gas Compakies — Mukjch'al Eeoulation of Charges. 

A eity having slatutorj? authority to regulate the priée eharged its 
inhabitants for water. un», and eleetrieity hy reclueing any charge fonnd 
on a liearing to be exorbitant does not surrender such power in respect 
to a gas eoniijany by grauting it a francliise subject "to the condition 
that it shall uot charge to exceed çi per thousand feet. 

[IM. Xote. — For other cases, see Gas, Cent. Dig. §§ 10-11; Dec. Dig. 
§ 14.*] 

2. Gas (§ 14*) — Gas Compaxies — Municipal Régulation of Charges. 

Where tlie statute giving the cit.y such authority was in force when 
tlie franchise was granted, it becanie a part of the contract. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. §§ 10-11; Dec. Dig. 
§ 14.*] 

3. Municipal Corporations (§ 591*) — Poweks — Régulation of Public 

Service Corporations — Contracts. 

A city cannot by contract dlvest itself of power vested in it by tlie 
Législature to regulate priées to be charged its inhabitants by gas com- 
panies, or other public service corporations. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. | 
1310; Dec. Dig. § 591.*] 

>For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4v Gas (§ 14*) — CiiAEGES — Tempokaky Resthaininq Obder— Suffioiency of 
Showing. 

Allégations in a bill by a gas comiiany to restrain enforcement of an 
ordinauire fixiiig rates tliat suoli rates are oontiscatory, supportecl by 
uucontraUicted affldavits showing that the eonipauy furuislied gas at a 
loss uuder rates previously charged, whicli were higlier than tliose flxed 
by the ordinance, are snfflclont to entitle eoniplalnant to a temporary 
restraining order. 

[Ed. Note. — For otber cases, see Gas, Cent. Dig. §§ 10-11; Dec. Dig. 
§ 14.*] 

5. Gas (§ 14*)— Gas Gompanies — Municipal Regulatiox of Ciiakges— Va- 
i.iDiTY OF Ordinance. 

Kirby's IJig. Ark. §§ 5445, 544G, autliorize the council of any city or 
town on complaint to make such examliiatlun as neeessary to déter- 
mine whether or not rates charged by any water, gas, or electric Com- 
pany are reasonable, and. if foTind to be unreasonablo, to fix such rates 
as it shall deeni reasonable. They also r^iuiro any person or Company 
operatlng any such worl^s or plant in a city or town to appear before 
the council or any coniniittee as often as the council may deem neees- 
sary and exhiblt the hooks of the business. IJeUI. that the statute con- 
templâtes such an investigation by the council as will enable it to corne 
to a just conclusion as to what piice is reasonable to be charged, and 
that an ordinance arbitrarily fixing rates to be charged by a natural 
gas Company, without making any examina tien of its books or ascer- 
taining the value of its plant, the expense of maintenance, or the cost 
of opération, was beyond the power of the council, and void. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. §§ 10-11; Dec. Dig. 
§ 14.*] 

In Equity. Suit by the Ft. Smith Light & Traction Company 
against the City of Ft. Smith, Fagan Bourland, Mayor, John Harring- 
ton, PoHce Judge, and Vincent M. Miles, City Attorney. On apphca- 
tion for temporary restraining order. Motion grànted. 

Hill, Brizzolara & Fitzhugh, of Ft. Smith, Ark., for plaintiff. 
Vincent M. Miles and J. F. O'Meha, both of Ft. Smith, Ark., for 



YOUMANS, District Judge. This is an appHcation for a temporary 
restraining order to restrain the city of Ft. vSmith and its mayor, poHce 
judge, and city attorney from enforcing Ordinance No. 1053, passed 
by the council of the city of Ft. Smith on the 16th day of December, 
1912, in which the maximum jorice at which natural gas may be sold 
to consumers in said city is fixed at 25 cents per thousand cubic feet. 
The application is based on the allégations of the bill filed herein, affi- 
davits, and oral proof introduced by both plaintiff and défendants. 
No answer has yet been filed. The bill sets up three grounds on which 
the plaintiff relies for a temporary restraining order at this time, and a 
perpétuai injunction at the final hearing: (1) That the rate fîxed by 
Ordinance 1053 changes plaintifï's contract with the city as set out in 
the ordinance under which plaintiff sells natural gas in Ft. Smith, and 
that, therefore, said contract is impaired, in violation of section 10, 
art. 1, of the Constitution of the United States. (2) That the rate 
fixed by the ordinance is confiscatory, and therefore in violation of 
section 1 of the fourteenth amendment to the Constitution of the 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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United States, prohibiting the making or enforcing by a state of any 
law depriving any person of property without due process of law. 
(3) That the ordinance was passed and the rate fixed without making 
the examination required by the statute of the state. Section 5445 and 
5446 of Kirby's Digest. 

The ordinance, the enforcement of which is sought to be enjoined, 
is as foUows : 

Ordinance No. 1053 : 

"An ordinance eutitled an ordinance regulating the price of gas In the eity 
of Fort Smith, Arlcansas. 

"Whereas more than tive citizens of the city of Fort Smith, Arkansas, hâve 
flled with the city council a complaint alleging that the Fort Smith Light 
& Traction Company is charging an exorbitant price for the supply of gas to 
the citizens of Fort Smith, and 

"Whereas the eity council of the city of Fort Smith hâve made an examina- 
tion to détermine whether or not the priées charged are reasonable, and 

"Whereas upon said examination it developed that the price charged by 
the Fort Smith Light & Traction Company for natural gas is unreasonable, 
said price being forty cents per one thousand feet with a déduction of iive 
cents per thousand feet if paid by the lOth of the succeeding month for the 
amoïint consumed the month before, and 

"Whereas it appears to the city council that the said Fort Smith Light 
& Traction Company hâve greatly raised their rates during the past twelve 
months, and 

"Whereas it appears to the city council that the rate charged for natural 
gas in Fort Smith is much higher than that charged in nearby Oklahoma 
towns for natural gas, and 

"Whereas it appears to the city council that twenty-flve cents per thousand 
feet is a reasonable rate for natural gas, 

"Therefore be it ordalned by the city council of the city of Fort Smith, 
Arkansas, 

"Section 1. That no person, firm or corporation, shall charge from and after 
the Ist day of January, 1913, more than twenty-five cents per thousand feet 
for natural gas. 

"Sec. 2. Nothing contained in this ordinance shall be so constnied as to 
prohibit any natural gas company from the right to charge and bill against 
the consumer a minimum charge of flfty cents each and every month when 
the amount of gas consumed in any month fails to amouut to flfty cents. 

"Sec. 3. That this ordinance shall be in full force and effect from and after 
its passage and publication, and that ail ordinances or parts of ordiuances 
in conflict herewith are hereby expressly repealed." 

In passing this ordinance the council acted tinder the authority con- 
ferred by sections 5445 and 5446 of Kirby's Digest of the Statutes 
of Arkansas, which are as follows : 

"Sec. 5445. The city council of any city or town in this state is hereby au- 
thorlzed when complaint is filed with them by flve or more citizens of such 
city or town that any vj-ater company, gas or electric light plant, or any 
person, managing such water, gas or electric light plant, is charging an ex- 
orbitant rate for the supply of water, gas or electricity, to summons ail such 
persons together with their books and make such examination as will be 
necessary to détermine whether or not the priées charged for water, gas 
or electricity, is reasonable; and if upon examination the city council shall 
détermine that tlie citizens, or any number of the citizens of such city or 
town is being charged an unreasonable price for water, gas or electricity, it 
shall be their duty to flx such priées to be paid for water, gas or electricity, 
as they may deem to be a reasonable charge. 

"Sec. 5446. Any person, company or corporation now ownlng or operating, 
or who may hereafter own or operate any water, gas or electric light plant 
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in tins State, situated in any of tlie cities or towns of tliis state, for tlie pur- 
pose of furnisliing tlie inhabitants of such city or town witli water, gas or 
electricity, Is liereby required to appear before tlie city couiicil or any com- 
mittee tliereof as oi'ten as such city council luay dceni iiecessary and exhibit 
the boolvs of water, gas or electric light plant, and are liereby re(iuired to 
adopt such rates to be charged for water, gas or electricity as shall be flxed 
by the city council of such city or town." 

Under the authority given by thèse sections, the cïty council of Ft. 
Smith, upon complying with the provisions therein contained, has the 
power to fix rates for the sale of natural gas, and such rates when le- 
gally fixed, and when net confiscatory, are legally binding on plaintiff, 
unless they are in conflict with a contract aiready made between the 
city and plaintiff which the city had authority to make. 

It is alleged in the complaint that the plaintiff is selling natural gas 
in Ft. Smith under Ordinance No. 634, passed December 21, 1903, and 
that said ordinance provides that the price charged for natural gas 
should not exceed the sum of $1 per thousand cubic feet. It is con- 
tended by the plaintiff that this provision for a maximum rate of $1, 
together with certain other provisions in the ordinance requiring the 
grantee of the franchise, and bis successors, to furnish gas free to 
certain public buildings, constitutes a contract which prevents the city 
from making a lower maximum than $1. This contention is not good 
for three reasons : 

[1] (1) The city by the ordinance did not undertake to surrender 
any right or power it had. On the other hand, the grantee of the fran- 
chise in accepting the ordinance undertook to sell natural gas at a 
price not to exceed one dollar per thousand cubic feet, regardless of 
conditions. With référence to fixing the price of gas the ordinance 
was a limitation on the grantee of the franchise, and not upon the city. 
Knoxville Water Co. v. Knoxville, 189 U. S. 434, 23 Sup. Ct. 531, 47 
L. Ed. 887. 

[2] (2) The law giving municipalities the power to fix rates was 
in force at the time of the passage of the ordinance in December, 1903. 
It therefore became a part of the contract between the city and the 
plaintiff as the successor of the original grantee of the franchise. Ark- 
adelphia Electric Light Co. v. Arkadelphia, 99 Ark. 178-186, 137 S. 
W. 1093. 

[3] (3) The city could not by contract divest itself of the power 
conferred upon it by the Législature. Cedar Rapids Gas Co. v. Cedar 
Rapids, 223 U. S. 655, 32 Sup. Ct. 389, 56 L. Ed. 594. 

The plaintiff' is therefore not entitled to a restraining order on the 
ground of impairment of a contract. 

[4] It appears from the allégations of the complaint and the affi- 
davits in support thereof that prior to May 1, 1912, the plaintiff had 
in force a certain scale of rates, which were increased on that day, the 
reason assigned being that the wells from which the supply of gas was 
obtained by the plaintiff were becoming exhausted. It is further al- 
leged that the company sustained a loss on gas sold by it prior to May 
1, 1912, and that the enforcement of the ordinance in question will 
compel it to sell gas at a loss in the future. Thèse allégations are sup- 
ported by affidavits filed by plaintiff, and were not controverted by affi- 
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davits or otherwise. They are sufifîcient to warrant the issuance of a 
temporary restraining order on the ground that the rate fixed by the 
ordinance is confiscatory. American Water Supply Co. v. Kankakee 
(C. C. A.) 199 Fed. 757. 

[5] The third ground upon which plaintiff relies is based on the 
allégation that the council passed the ordinance in question without 
making the examination required by law. The sections of the stat- 
ute under which the council of the city of Ft. Smith acted are not in 
violation of section 1 of the fourteenth amendment to the Constitu- 
tion of the United States, because they authorize a fixing of rates 
only after examination and notice. The council cannot act arbitrarily. 
In this case the allégation is that the council did not, in fact, make 
the examination. The contention hère is, in effect, that the fixing of 
rates without examination, under a vaHd state law requiring exam- 
ination, is not only a violation of such law, but also a violation of the 
Constitution of the United States, and that arbitrary action under a 
valid law requiring the exercise of discrétion upon investigation is 
as bad as arbitrary action under an invalid law. If a sta'ute authorizes 
the fixing of rates arbitrarily, it is void. Chicago, Mihvaukee & St. 
Paul Ry. Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 702, 33 
L. Ed. 970. If, under a statute authorizing the fixing of rates after 
investigation, the body authorized to act, after making an investiga- 
tion, in fact acts without investigation, its action is void. San Diego 
Land Co. v. National City, 174 U. S. 739, 19 Sup. Ct. 804, 43 L. Ed. 
1154; vSiler v. L. & N. R. Co., 213 U. S. 175, 29 Sup. Ct. 451, 53 L. 
Ed. 753; Louisiana R. Comm. v. Cumberland Tel. Co., 212 U. S. 
414, 29 Sup. Ct. 357, 53 L. Ed. 577. 

Justice must be donc both to the public and the corporation, or in- 
dividual whose rates are involved. This can be accomplished only by 
an investigation, after notice, of the factors which enter into the 
question of reasonable price. The public can demand no more. The 
corporation or individual can be accorded no less. The question of 
what the duty of the governing body of a state is in fixing rates un- 
der a valid law came before the Suprême Court of California in the 
case of Spring Valley Waterworks v. San Francisco, 82 Cal. 286, 22 
Pac. 910, 1046, 6 L. R. A. 756, 16 Am. St. Rep. 116. The statute 
of that state required that the rates of compensation to be collected by 
any person, company, or corporation of that state for the use of water 
supply for any city or town, or inhabitant thereof should be fixed an- 
nually by the governing body of such town by ordinance or otherwise ; 
that such ordinance should be passed in the month of February, each 
year, and take efi^ect on the Ist day of July thereafter. The Législa- 
ture passed an act to put into efi^ect that constitutional provision. The 
board of supervisors of San Francisco proceeded to fix rates under 
that act and provision of the Constitution. The Spring Valley Water- 
works brought a suit in equity to enjoin the enforcement of the ordi- 
nance. Among other things its complaint alleged: 

"That the rates purporting to be fixed by said ordinance or order were 
fixed arbitrarily at random, and by mère guesswork, without any considéra- 
tion of or with regard to the right of plaintiff to a reasonable compensation 
lor supplying water to said city ancl county and its inhabitants, or to a rea- 
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sonable inoome, or any Ineome upon its iiivestnient, and without aiiy consid- 
ération of or regard to the value of thc plalntllï's works and property, or 
to the amouiit of its; interest-bearhig Indebtedness, and tlie amiual interest 
charge thereou, or its operatlug expenses, or tlie aiiiount of taxes whicli It 
would be required to pay, or the risht of the plaiutlffl's stockholders to rea- 
sonable or aiiy divideiids upon their stock, and without any référence to or 
considération of the actual cost of supplylng it water, but in total disregard 
of ail such mutters, and that in the passage or pretended passage of said 
ordinance or order the said board of supervisors acted whoUy without juris- 
diction, power, or authorlty, and in excess of their lavvful jurisdlction, power, 
and authority." 

A demurrer was filed to this complaint. The contention on the part 
of the city was that the courts had no power to set aside any order 
or ordinance of the board with regard to rates. The lower court over- 
ruled the demurrer, and, upon the refusai of the city to plead further, 
rendered a decree for the plaintifif. Upon appeal the Suprême Court 
of California said : 

"It innst be conceded in the outset that the use of water for sale is a public 
use, and that the price at wliich it shall be sold is matter within the power 
of the board of supervisors to détermine. Munn v. Illinois, 94 U. S. 113 124 
L. Ed. 771; Spriug A'alley Waterworks v. Scliottler, 110 TT. S. 347 [4 Sup. 
et. 48, 28 Ïj. lOd. 178 1. Indeed, this is not controverted by the respondent. 
The Constitution does not in ternis confer upon the courts of the state any 
power or jurisdlction to control, supervise, or set aside any action of the board 
lu respect to sucli rates. It may also be conceded, for the pnrposes of this 
case, that wheu tlie board of supervisors hâve fairly iuvestigated, and exer- 
cised their discrétion lu flxing the rates, the courts hâve no rlght to inter- 
fère, ou the sole ground that in tlie iudgment of the court the rates thus fixed 
and deternilned are not reasonable. That such Is the case is attested by nunier- 
ous authoritles. Nisbltt v. Board of Works, L. R. 10 Q. B. 10: Davis v. Mavor 
of New York, 1 Duer fN. Y.| 451-497; Munn v. Illinois, 94 TJ. S. 113 [24 L. 
Ed. 77] ; Spring Valley Water C;o. v. Scliottler, 110 TJ. S. 347 [4 Sup. Ct. 48, 
28 L. Ed. 173] ; Chicago & N. W. Ry. Co. v. ]:)ey [0. C] 35 Fed. 866 [1 L. R. 
A. 744]. 

"But it seeuis to us that this complaint présents an entirely différent cpies- 
tion from this. The whole gist of the couiplaint is that the board of super- 
visors hâve not exerclsed their judgmeut or discrétion lu the matter; that 
they hâve arbitrarily. without investigation, and without any exercise of judg 
ment or discrétion, tixed thèse rates without any référence to what they shouid 
be, without référence either to the expense to the plaintilï necessary to fur- 
nlsh the water. or to what is a fair and reasonable compensation therefor ; 
that the rates are so flxed as to reuder it impossible to furnish the water with- 
out loss, and so low as to aniount to a practlcal confiscation of the plalri- 
tlff's property. If this be true, and the demurrer admlts it, a party whosc 
jiroperty is thus jeopardized shouid not be without a reniedy. If the action 
of the board of supervisors was taken as the complaint allèges, they bave 
not in any sensé conipUed with the requlrements of the Constitution, aud 
their pretended action was a palpable fraud, whlcli inight resuit injuriouslv 
either to the plaintiff or the city and its iiilmbitiuits, and wouhl alniost cer- 
tainly work in.iustiee to one or the other. The Constitution does not con- 
temp'late any such mode of flxing rates. It is not a matter of guesswork or 
an arbitrary flxing of rates without référence to the rights of the water Com- 
pany or the public. Wheu the Constitution provides for the flxing of rates 
or compensation, it nieans reasonable rates and ,iust compensation. It does 
not follow, however, that, because no notice is necessary, the board are for 
that reasou excused from applying to corporations or indivlduals luterested 
to obtaln ail information necessary to enable it to act Intelllgibly aud fairly 
in flxing the rates. Tliis Is its plaln dut.v, and a failure to make the proper 
elïort to procure ail necessary information inay defeat its action. Both the 
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corporation and the indlvlduals furnlshing the water, as well as the public, 
who must pay for its use, are eutitled to an honest effort on the part of the 
board to obtain such information, and to hâve it act aecordinglj'." 

This case was quoted from and approved by the Suprême Court 
of the United States in the case of San Diego Land Co. v. National 
City, 174 U. S. -739, 19 Sup. Ct. 804, 43 L. Ed. 1154. 

In the case of San Diego Water Co. v. San Diego, 118 Cal. 556, 
50 Pac. 633, 38 L. R. A. 460, 52 Am. St. Rep. 261, the Suprême Court 
of California had occasion again to pass upon the question of the 
duty of a governing body of a municipality in fixing water rates. Re- 
ferring to the section of the state Constitution above mentioned, the 
court said: 

"The meaning of the section is that the governing body of the municipality 
upon a fair investigation, and with the exercise of judgment and discrétion, 
shall flx reasonaWe rates and allow just compensation. If they attempt to act 
arbitrarily, without investigation, or withoiit the exercise of judgment and 
discrétion, or if they fix rates so palpably uureasonable aud unjust as to 
amount to arbitrary action, they yiolate their duty, and go beyond the powers 
conferred upon them." 

In the case of Arkadelphia Electric Light Co. v. Arkadelphia, 99 
Ark. 178, 137 S. W. 1093, it was held that: 

"The rates having been flxed by the city couiicil, which is given authority 
to investlgate and détermine reasonable rates, the presumption is that they 
are reasonable, and the burden of proof is upon the company to show affirma- 
tively that they are not." 

This is not a conclusive presumption, however. The council might 
so conduct its investigation, or might ignore or disregard essential 
facts to such an extent, as to overcome the presumption of the cor- 
rectness of its décision. San Diego Water Co. v. San Diego, 118 Cal. 
576, 50 Pac. 633, 38 L. R. A. 460, 62 Am. St. Rep. 261. What then 
must the council consider? 

In the case of Smyth v. Ames, 169 U. S. 546, 18 Sup. Ct. 434, 42 
L. Ed. 819, the Suprême Court of the United States said; 

"We hold, however, that the basis of ail calculatlons as to the reasonable- 
ness of rates to be charged by a corporation maintaining a high-way under 
législative sanction must be the fair value of the property being used by it 
for the convenience of the public. And, in order to ascertain that value, the 
original cost of construction, the amount expended in permanent improve- 
ments, thé amount and market value of its bonds and stock, thé présent as 
compared With the original cost of construction, the probable earning capacity 
of the property under partlcular rates prescribed by statute, and the sum re- 
quired to meet operating expenses, are ail matters for considération, and are 
to be glven such weight as may be just and right in each case. We do not 
say that there may not be other matters to be regarded in estimating the 
vàruébf, the property. What the company is entifled to ask is a fait retum 
upon the value of that which it employs for the public convenience. On the 
other hand, what the public is entitled to demand is that no more be exàctert 
from it for the use of the public highway than the services rendered by It are 
reasonably worth." 

In the case of San Diego Land Co. v. National City, 1 74 U; S-; 757, 
19 Sup. Ct. 811, 43 L. Ed. 1154, the same court said: ' ■ 

"The contention of the appellant in the présent case Is that In ascertaining 
what are just rates the court should take into considération the cost of its 
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plant, tlie cost per annum of operating the plant, including Interest pald on 
money Ijorrowed, and reasonably necessary to be used in constructing the 
same, the annual dépréciation of the plant trom natural causes resulting from 
its use, and a fair profit to the company over and above such charges for its 
services In supplying the water to cousumers, either by way of interest on 
the money it has expended for the public use, or upon some other falr and 
équitable basis. Undoubtedly ail thèse niatters ought to be taken into con- 
sidération, and such weight be given them vvhen rates are being fixed as uuder 
ail tlie circumstances will be just to the company and the public. The basis 
of calculation suggested by the appellant is, however, détective in not re- 
quiring the real value of the property and the fair value in themselves of the 
services rendered to be taken into considération. What the company is en- 
titled to demand, in order that it may hâve just compensation, is a fair re- 
turn upon the reasonable value of the property at the time it is being used 
for the public. ïhe property may liave cost more than it ought to hâve cost, 
and its outstanding bonds for money borrowed and which went into the plant 
may be in excess of the real value of the property. So that it cannot be said 
that the amount of such bonds should in every case eontrol the question of 
rates, although it may be an élément in the inquiry as to what is, ail the cir- 
cumstances considered, just both to the company and the public." 

In the case of Willcox v. Consolidated Gas Co., 212 U. S. 41, 29 
Sup. Ct. 195, 53 L. Ed. 382, 15 Ann. Cas. 1034, the court said: 

"There must be a fair return upon the reasonable value of the property 
at the time it is being used for the public." 

In the case of the Lincoln Gas Co. v. Lincoln, 223 U. S. 357, 32 
Sup. Ct. 272, 56 L. Ed. 466, the court said : 

"In this, as in every other législative rate case, there are presented three 
questions of prime importance: First, the présent reasonable value of the 
company's plant engaged in the regulated business ; second, what will be 
the probable efCect of the reduced rate upon the future net Income from the 
property engaged In serving the public ; and, third, in ascertaining the proba- 
ble net income, under the reduced rates prescribed, what déduction, if any, 
should be made from the gross receipts as a fund to préserve the property 
from future dépréciation?" 

In the case of Brymer v. Butler Water Co., 179 Pa. 231, 250, 36 
Atl. 249-251 (36 L. R. A. 260), the Suprême Court of Pennsylvania 
said : 

"Ordlnarily, that is a reasonable charge or System of charges whlch yields 
a fair return upon the investment. Fixed charges and the costs of main- 
tenance and opération must flrst be provided for. ïheu the interests of the 
owners of the property are to be considered. ïhey are entitled to a rate of 
return, if their property will earn it, not less than the légal rate of interest ; 
and a System of charges that yields no more income than is fairly required 
to maintain the plant, pay flxed charges and operating expansés, provide 
a suitable fund for the payment of debts, and pay a fair profit to the owners 
of the property, cannot be unreasonable." 

In the case of the Kennebec Water District v. Waterville, 97 Me. 
185, 204, 54 Atl. 6, 14 (60 L. R. A. 856), the Suprême Court of Maine 
said : 

"ïhe elemental principles thus far noted may be summarized as, on the 
one hand, the right of the company to dérive fair income, based upon the 
fair value oï the property at the time it is being used for the public, taking 
into account the cost of maintenance or dépréciation, and current operating 
expenses; and, on the other hand, the right of the public to hâve no moca 
exacted than the services in themselves are worth." 
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The law of this state empowers the city council to make such ex- 
amination as will be necessary to détermine whether or not the priées 
charged foi water, gas, or electricity are reasonable, and, if upon 
examination the council shall détermine that an exorbitant price is 
being charged, it will be its duty to fix such price to be paid as it may 
deem to be reasonable. Any persan, company, or corporation owning 
or operating any water, gas, or electric lighting plant in any city or 
town of the state is required to appear before the city council, or any 
committee thereof, as often as such city council may deem necessary, 
and exhibit the books of the water, gas, or electric lighting plant. The 
law clearly contemplâtes such an investigation as will enable the coun- 
cil to come to a just conclusion as to a reasonable price to be charged. 
According to the allégations of the complaint and the évidence, no ex- 
amination was made of the books of the plaintiff. The value of its 
plant used in the distribution and sale of gas was not ascertained ; 
the cost of opération was not inquired into ; no allowance was made 
for dépréciation. If thèse allégations are true, the same conditions are 
présent hère as were présent in the California cases above cited, and 
it was impossible for the council to form a just conclusion as to a rea- 
sonable price. 

According to the testimony introduced by the city, the manager of 
plaintifï was asked to give a reason why the company increased its 
rate on May 1, 1912. As one of his reasons the manager said that a 
number of other cities were charging a higher rate. Thereupon he 
was told by the city attorney that the fact that such cities were charg- 
ing a higher rate could not control in that inquiry. That was a cor- 
rect statement of the law, but the council according to the évidence, 
and a récital of the ordinance, made controlling the fact that gas was 
being sold in nearby Oklahoma towns at a less rate. The fact that 
gas was being sold in certain towns at a greater rate did not in itself, 
in an inquiry as to its reasonableness, justify the plaintifï in increas- 
ing its rate. Nor did the fact, in itself, that gas was being sold in 
nearby Oklahoma towns at a less rate, justify the council in fixing 
a less rate than the one charged by plaintifï. 

In the case of Smyth v. Ames, above cited, the Suprême Court said : 

"It Is said by the appellants that the local rates establlshed by the Ne- 
braska statute are much higher than in the state of lowa, and that fact 
shows that the Nebraska rates are reasonable. This contention was thus 
met by the Circuit Court: 'It is, however, urged by the défendants that in 
the gênerai tarifts of thèse companies there is an inequallty, that the rates 
in Kebraska are higher than those in adjoining states, and that the réduction 
by House KoU 33 simply establishes an equality between Nebraska and the 
other states through which the roads run. The question is asked, Are not 
the people of Nebraska entitled to as cheap rates as the people of lowa? 
Ot course, relatively they are. That is, the roads may not dlscrlminate 
against the people of any one state, but they are not necessarily bound to 
give absolutely the same rates to the people of ail the states ; for the klnd 
and amount of business and the cost thereof are factors which détermine 
largely the question of rates, and thèse vary in the several states. The 
volume of business in the one state may be greater per mile, while the cost 
of construction and maintenance is less. Hence, to enforce the same rates 
in both states might resuit in one In great injustice, whlle in the other it 
would only be reasonable and falr. Comparisons, therefore, between the rates 
ot two etates are of little value, unless ail the éléments that enter into the 
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problem.are presented. It may be true, as testifled by some of the witnesses, 
that the existing local rates in Nebraska are 40 per cent, higher than similar 
rates lu the state of lowa. But it is also true tliat the mileage earnings iu 
lowa are gfeater than in Nebraska. In lowa there are 230 peuple to each 
mile of rallroad, while in Nebraska there are but 190; and, as a gênerai 
rule, the more people there are the more business there is. Heuce, a mère 
différence between the rates in two states is of comparatively little signifi- 
cance.' [Ames v. Union Pac. Ky. Co. (C. C.)] 64 Fed. 165. In thèse views 
vve concur, and it is unuecessary to add anything to what was said by the 
circuit court on thls point." 

In the case of Storrs v. Pensacola & A. R. Co., 29 Fia. 617, 11 
South. 226, in passing on the question of reasonable rates as deter- 
mined by comparison, the Suprême Court of Florida said : 

"The allégation lu the bill before us is tliat the rates are unreasonable and 
unjust when compared with rates permitted by the conimlssloners upon Unes 
of rallroad in the state of Florida existing and operating under the sauie 
conditions as those under whicli the road of appellee exists and opérâtes. 
and an examijle is given in the rates flxed for the Florida Railway & Navi- 
gation Company and appellee whlch connect with each other. We are not 
informed of the facts vipon which the comuiisslouers flxed the rates for the 
other lines of rallroad; nor is it eveu alleged that thèse rates are reasonable 
and jiist. Two roads may operate under the same conditions— that is, the 
same mode of existence, or the same state or sltuatiou, with regard to ex- 
ternal circumstances — and still many things may exist in connection there- 
with and whlch would détermine a reasonable rate for it difCerent in amouut 
from that of the other. The cost of construction, the length of the road. 
amount of traffic, and many other things may properly enter iuto a considéra- 
tion of what is a reasonable rate." 

In the case of Brymer v. Butler Water Co., above cited, the court 
said; . , , 

"JSonie tûwns are so sltuated as to make the procureuient of an ample sup- 
ply of water comparatively inexpensive. Some are so sltuated as to inake 
the work both ditllcult and expensive. What would be an extortionate charge 
in thè flrst case might be the very léast at which the water could be affol'ded 
in the ftthpr." 

It is alleged in the bill, and testimôny was introduced by the plain- 
tiff to show, that the field from which plaintiff obtained its supply of 
gas is becoming exhausted. On cross-examination by counsel for 
the city ône of the witnesses was asked whether the détermination of 
the question of the quantity of gas in the field was not spéculative. 
The witneSs answered in the alifîrmative. Upon that answer counsel 
for thë Hty urged that the company was not warranted in increasing 
itspriçç;, hecause of the uncertainty of the fact of the exhaustion of 
the fieldi There does not seem to me to be any force in that argu- 
ment.- The logical conclusion from the uncertainty with regard to the 
question of supply is directly opposed to the argument made. In the 
case.of rthe Kénnebec Water District v. Waterville, above cited, the 
court said: 

"There fe auother matter which we think may fairly be çoneêded in con- 
nection with the reasonableness of rates. We think somethlng may be aî- 
lowed in thls respect for the risks of the original enterprise, if tbere were 
any. It is coriimon sensé that they whoinvést their money in hazardous én- 
rerprises may reasonably be entitled, for a time at least, to larger returns 
than would be the case if the suecess of the undertaking were assured from 
the beginning." 
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Uncertainty in any venture is always an élément to be considered 
in fixing a price upon the product or results of that venture. 

The allégations of the bill and the testimony warrant the issuance 
of a temporary restraining order on the ground of the failure of the 
<:ouncil to make the investigation required by the law of the state. 
Siler V. Louisville & Nashville R. Co., 213 U. S. 175, 29 Sup. Ct. 
451, 53 L. Ed. 753. 

The temporary restraining order will be issued upon the giving of a 
bond sufficient to protect ail consumers paying the rate charged by 
the Company, and the company will be required to furnish to consum- 
ers such évidence of payment as will enable them to détermine readily 
and accurately the amount they may pay over and above the rate fixed 
by the ordinance. 



WASHINGTON-OREOON CORP. et al. r. CITY OF CHEHALIS et ai 
(District Court, W. D. Washington, S. D. January 27, 1913.) 

No. 1,215. 

1. Franchises (§ 2*) — Constettction or Geanï. 

A grant of a franchise or privilège is to be strictly construed in favor 
of the public. Whatever is not unequivocally granted is withheld, and 
nothing pas-ses by implication. 

lEd. Note. — For other cases, see Franchises, Cent. Dlg. § 2; Dec. Dig. 
§ 2.*] 

2. Watess and Wahsr Coubses (§ 183*) — Franchise to Water Company — 

constkuction. 

A provision, In an ordinance granting a franchise to a water company 
and contracting for hydrants, that during the term of the grant the City 
vrould not "contract with any other person or persons, corporation or 
corporations, for a supply of water," does not preclude the city from con- 
structing a water System of its own during the term. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§§ 277, 278 ; Dec. Dig. § 183.*] 

3. Courts (§ 282*) — Jurisdiction of Fédéral Cotjbts— Fédéral Question. 

Where a water company allèges in good faith that it has a contract 
■with a city, a fédéral court has jurisdiction of a suit to enjoin its im- 
pairment, and also to décide ail other questions arising in the case. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 820-824 ; Dec. 
Dig. g 282.* 

Jurisdiction in cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 O. :C. A. .S08; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 C. C. A. 7; Baruhart v. Switzler, 
105 C. C. A. 262.] 

4. Waters and Water Courses (§ 183*) — Water Companies — Contract with 

City. 

Where an ordinance granting a franchise to a water company gave the 
city an option to purchase its plant at a value to be nxed by appralsers, 
and provided that in case the city deeided to purchase it should serve 
notice of such détermination 6 months prior to the tlme the purchase 
was to be made, but did not specify whether such notice should be given 
before or after appraisal, a mère request by the city for the appointruent 

*FoT other cases see &ame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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of appraisers did not btnd It as an élection to piirchase, after the ap- 
praisers had falled to agrée 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent 
Dig. §§ 277, 278; Dec. Dig. § 183.*] 

In Equity. Suit by the Washington-Oregon Corporation and the 
Fidelity Trust Company against the City of Chehahs, John T. Cole- 
man, Mayor, Edward Deggeller, Commissioner and City Clerk, Frank 
J. Allen, City Treasurer, and C. A. Studebaker, City Attorney. On 
motion to modify injunction. Motion granted. 

C. A. Johns, of Portland, Or., and Sullivan & Christian, of Tacoma, 
Wash., for complainants. 

W. A. Reynolds, of Chehalis, Wash., for défendants. 

CUSHMAN, District Judge. This matter is now before the court 
upon respondents' motion to modify an order, heretofore granted 
upon a stipulation, the modification to allow the respondents to award 
a certain contract for the construction of certain waterworks and to 
sell bonds of the city of Chehalis therefor. At the time of making the 
order upon stipulation, the demurrer to the complaint was overruled, 
and respondents hâve answered. The hearing upon the motion to 
modify the order, whether it be considered as a rehearing of the de- 
murrer or a motion for decree on bill and answer, goes to the merits 
of the whole controversy. The order referred to in the motion was 
one denying an interlocutory injunction; respondents having stipulat- 
ed with complainants that they would not award the contracts sought 
to be awarded, or market their bonds therefor, until the further or- 
der of the court, both complainants and respondents reserving the 
right to ask for a modification of the order. 

The bill and answer show that the Washington-Oregon Corpora- 
tion is a corporation of the state of Washington, and that, in 1891, 
that corporation's grantors secured, from the respondent the city of 
Chehalis, a 30 years' franchise, granting the right to use the streets, 
alleys, and other public grounds in said city for water mains and 
pipes, for the purpose of furnishing the said city and its inhabitants 
with pure, fresh water. It was provided that the water was to be 
taken from the Newaukum river, or one of its branches. Provision 
was made for a certain number of fire hydrants, and that the city 
should pay an annual rental of $100 for each hydrant, for 30 years, 
for the first 20 hydrants furnished, and not more than $50 per an- 
num for each additional hydrant. Water was to be furnished free 
for certain city purposes. Sections 9 and 10 of the franchise are as 
f ollows : 

"Sec. 9. It shall be and Is wlthin the option and right of the city of Che- 
halis, anything in this ordinance to the contrary notwithstanding, at any 
time after ten years, to terminate ail the rights and privilèges granted and 
conferred herein to the said Francis Donahoe, La Fayette Lawrence and 
C. W. Maynard, their and each of their helrs and assigns and suecessors, by 
purchasing from them the entlre plant and property by theui owned and 
nsed for supplying, storing, and distributing water to the city of Chehalis 
and its Inhabitants. This right of purchase Includes ail dams and rights 

•For otlier cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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thereto, flumes, ditches, and rights of way therefor. réservoirs and rights 
thereto, property pipes and mains and fixtures for supplying and distributlng 
water. The terms of sncli purchase are as hereinafter stated, to wlt: That 
in order to détermine the value of the plant a commission be selected for 
that purpose, two of said commissioners to be appointed by the said city 
and two to be appointed by Francis Donahoe, La Fayette Lawrence and 
C. W. Maynard, their heirs, assigns and successors, and the four commis- 
sioners tlius selected shall elect a uian and the live thus chosen shall con- 
stitute a full board of appralsers to détermine the value of said water plant, 
and in case said city shall détermine to make such purchase it shall serve 
notice of such détermination on the proper party or parties at least six 
months prior to the time the purchase Is to be made and take effect. 

'•Sec. 10. The city of Chehalis, for the considération hereinbefore stated, 
hereby agrées that this ordlnance and franchises and rights coutained and 
granted thereby to the said Francis Donahoe, La Fayette Lawrence and 
C. W. Maynard, their heirs, assigns and successors, shall continue in full 
force for a period of thirty years, unless sooner termlnated as in this ordl- 
nance provided, durlng which time the city of Chehalis agrées not to con- 
tract with any other person or persons, corporation or corporations for a 
supply of water. Said period of thirty years is to date from the passage 
and taking effect of this ordlnance. Provided, that the said Francis Dona- 
hoe, La Fayette Lawrence and C. W. Maynard shall for themselves, their 
heirs, assigns and successors, wlthin twenty days from the date of the 
passage and approval of this ordlnance, accept the sarae and slgnify such 
acceptance with its terms and provisions in writing slgned by them and 
filed with the city clerk of said city. Such acceptance may be substantially 
in the following form: [Setting out form.]" 

Acceptance of the franchise is shown, and full performance by 
complainant Washington-Oregon Corporation is alleged in the bill. 
During the year 1912 the voters of said city, at an élection held for 
the purpose, voted the issuance of bonds for the construction of a 
water system and authorized the construction of such works by the 
city. The bonds hâve been advertiscd for sale, and bids for the con- 
struction called for and received by the city officers. 

The bill avers that the complainant Fidelity Trust Company is the 
hokler of the mortgage bonds of the Washington-Oregon Corporation 
to a large amount, that the latter's franchise is an exclusive one, and 
that the city, by its ordinance calling the élection to vote upon the 
question of a city water system and the proceedings taken thereunder, 
impaired the obligation of its contract with the complainant Washing- 
ton-Oregon Corporation, in violation of section 10, art. 1, of the Con- 
stitution of the United States. The bill of complaint reads, in part, 
as f ollows : 

"Tliat uudor the terms and provisions of said ordinance, and to carry such 
terms and provisions into effect, the défendant city. on or about the Ist day 
of August 1912, did sélect two commissioners on its part, and your orator 
selected two commissioners on its part. That pursuant to agreement, such 
commissioners met for the purpose of selecting the fifth, and that the com- 
missioners representing your orator, acting in good faith. dld undertake to 
sélect and agrée upon the flfth commissioner for such purpose, but that In 
trutli and in fact the two commissioners so selected by the défendant city, 
and at the instance and request of the city, dld not act In good faith for 
such purpose and would not agrée to the sélection of a flfth commissioner 
who was fair and reasonable and had a knowledge of the duties which he 
was to perform and the value of the properties, and for such reason the flfth 
commissioner was not selected. 

"That to carry out the terms and provisions of section 9 of said ordinance, 
your orator, Washington-Oregon Corporation, is ready and willing and hereby 
202 F.— 38 
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undertakes and asrt'es that your lionor, the judjïe of this court may sélect 
such fifth commissioner, and that it will ablde by such sélection, and that 
the two eommiKsIoners selected by the said city and the two commissioners 
selected by your orator, together with the couunîssioner to be appomted and 
sel€K;ted by your honor, may and shall meet, and that such board of flve 
commissioners so selected shall then ascertain and détermine the amount 
whlch your orator shall hâve and reeeive for its property, plant, and water 
System invested in and for said city pursuant to said ordiuanees, and that 
it wlll abide by the décision of such commissioners, and will exécute good 
and sufficient conveyances to said city pursuant to the a\vard made by said 
commissioners upon tlie receipt of the price ascertalned and agreed upon by 
the said commissioners. 

"Your orator further shows that the coutracts between it and the city, 
granted uuder the provisions of Ordinauces No. 1,35 and 137, which is for a 
period of thirty (30) years from and after the date of acceptances, and of 
whlch it is now the owner and holder, would be impaired and practically 
ilestroyed If subjected to the compétition of a System of watervvorks owned 
and operated by the city, which the cit,y proposes to operate and construct 
under the pending proceedings, and which the défendant city will construct. 
maintain, and operate if it is permitted to sell and does sell its bonds, and 
if it is permitted to coutract and does contract for the construction and op 
eration of such plant or water System under the pendlng proceedings." 

The answer, in part, reads as follows : 

"It is admitted that on or about the Ist diiy of August, 1912, the défend- 
ant city selected two commissioners on its iiart, and that the plaintiff Wasli- 
ington-Oregon Corporation selected two conunlssioners ou its part, in pur- 
suauce of the iirovisions of said section 9 of said Ordinance No. 135, and 
that said commissioners met for the purpose of determining the value of 
the iilant of said plaintiff; but it is denied that the counnissioners represent- 
ing the plaintiff comp.'iny acted in good faith, or undertook to sélect and 
agrée upon a flfth connnissioner in good faith, for the purpose of aseertaining 
the value of said plant, and défendants allège that in truth and fact the 
commissioners so selected by the plaintiff company would uot agrée to the 
sélection of a fifth commissioner who was fair and reasonable and had 
knowledge of the duties which lie was to perform and the value of the 
water plant of said company, and défendants aver the fact to be that said 
commissioners so selected by the plaintiff company would agrée to no other 
value of the plant of said company, other tluin upon Its then net iucome 
and revenue, return to said company, or upon any fifth commis.sioner who 
it was not known or reasonably believed would flx the value of the plant 
upon any other vaine than the net income and revenue return upon said 
plant, and that because of the détermination of the commissioners represent- 
ing the plaiutitï company to agrée upon and fix no other value, or upon any 
fifth commissioner who would take into account any other than the net in- 
come-producing value of said plant, the said C(nnmissioners failed to agrée, 
and they made and entered into a finding, and that they agreed to disagree, 
and the company so notified said city." 

It is further alleged that the présent water supply furnished by 
plaintiff is polhited, by reason of its being taken from the river below 
the outlet of tributaries flowing through thickly settled communities ; 
that, in order to provide suitable water, a more distant supply will 
hâve to be obtained ; and that complainant will not be able, during the 
life of its franchise, to provide such suitable supply. 

The f ollowing authorities are relied upon by cotnplainant : Walla 
Walla V. Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. 
Ed. 341 ; Mer. Trust & Dep. Co. of Baltimore v. City of Columbus, 
203 U. S. 311, 27 Sup. Ct. 83, 51 L. Ed. 198 ; Vicksburg v. Vicksburg 
Water Co., 202 U. S. 453, 26 Sup. Ct. 660, 50 L. Ed. 1102, 6 Ann. 
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Cas. 253; Cogswell et al. v. Cogswell et al. (Wash.) 126 Pac. 433; 
Cooke V. Miller, 25 R. I. 92, 54 Atl. 927, 1 Ann. Cas. 30; Grosvenor 
V. Flint, 20 R. I. 21, 37 Atl. 304; Town of Bristol v. Bristol & War- 
ren Waterworks, 19 R. I. 413, 34 Atl. 359, 32 L. R. A. 740; Poster, 
page 127, 17(a). 

The following authorities are relied upon by the défendants: 
Knoxville Water Ce. v. KnoxviUe, 200 U. S. 22, 26 Sup. Ct. 224, 50 
h. Ed. 353; Helena Waterworks Co. v. Helena. 195 U. S. 383, 25 Sup. 
Ct. 40, 49 L. Ed. 245; Water, Light & Cas Co. v. Hutchinson, 207 
U. S. 385, 28 Sup. Ct. 135, 52 L. Ed. 257; City of JopHn v. South- 
west Missouri Light Co., 191 U. S. 150, 24 Sup. Ct. 43, 48 L. Ed. 
127 ; Hamilton Cas, Light & Coke Co. v. Hamilton, 146 U. S. 258, 13 
Sup. Ct. 90, 36 L. Ed. 963; Bienville Water Supply Co. v. Mobile, 175 
U. S. 109, 20 Sup. Ct. 40, 44 L. Ed. 92; Skaneateles Waterworks v. 
Skaneatéles, 184 U. S. 354, 22 Sup. Ct. 400, 46 L. Ed. 585 ; TiUamook 
Water Co. v. Tillamook (C. C.) 139 Fed. 405 ; North Springs Water- 
Co. V. Tacoma, 21 Wash. 517, 58 Pac. 773, 47 L. R. A. 214; Farming- 
ton Village v. Farmington Water Co., 93 Me. 192, 44 Atl. 609. 

[1] It is the contention of complainants that the water company's 
franchise îs exclusive, and that the city is precluded thereby from con- 
structing' a water system of its own. Walla Walla City v. Walla 
Walla Water Co, 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341 ; Knox- 
ville Water Co. v. Knoxville, 200 U. S. 22, 26 Sup. Ct. 224, 50 L. Ed. 
353 ; Vicksburg v. Vicksburg Waterworks Co., 202 U. S. 453, 26 Sup. 
Ct. 660, 50 L. Ed. 1102, 6 Ann. Cas. 253. 

"Only that wliich is granted in clear and expllcit terms passes by a grant 
of prôpérty, ifranehlses, or privilèges in whlch the government or the public 
has an interest. Statutory grauts of that eharacter are to be construed 
strictly in favor of the public. Whatever is net unequivocally granted is 
withhéia,' and nothing passes by implication." Knoxville Water Co. v. Knox- 
ville; suprà. 

[2] As in any other contract, the language of the franchise must 
be looked tô for the intention of the parties. In the Walla Walla 
Casé, the 'franchise was for 25 years, and provided that, until it was 
avoided by a court of compétent jurisdiction, the city could not erect, 
maintaiïi; ot^become interested in other waterworks. Held, in the ab- 
sence of such a judgment, the city could not take steps to provide à 
water System of its own. In the Knoxville Case, by the franchise, 
the city 'agrëèd "not to grant to any other person or corporation any 
contract or privilège to furnish water to the city of Knoxville * * * 
forthe fiill period of 30 years." Held, that the city was not, in the 
absence, of a spécial stipulation to that efifect, precluded from estab- 
lishing its oiJvn System of waterworks. In the Vicksburg Case, the ex- 
clusive right and privilège was granted for a period of 30 years to 
erect, maintain, and operate a system of waterworks. Held, that the 
franchise, precluded the city from erecting its own waterworks during 
the life of the franchise. While so holding, the court reiterated that 
grants, and franchises are tobe strictly construed in favor of the pub- 
lic, apd that nothing isto be taken by implication. The Knoxville Case 
is distingpished. ,m ■ 
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As shown above, in the case now under considération, the language 
of the franchise, which it is contended is exclusive, is that: 

"The City of Chehalis * » » hereby agrées tliat tMs ordinance and 
franchise and the rl5,'lits contained and grantert thereby * * * sliall con- 
tinue in full force for a period of :iO years, * * * during which tlme the 
City of Chehalis agrées not to con tract with any otlier person, or persons, cor- 
poration or corporations, for a supply of water." 

In the light of the foregoing aiithorities, without citing others, the 
court holds that the city of Chehalis has not, by the franchise in ques- 
tion, precluded itself from erecting a water system. 

Complainants further contend that the city should not be allowed 
to proceed with the érection of a water system, without carrying out 
the appraisement by a commission, as provided in the franchise, and 
purchase of complainant's waterworl<s under such appraisal. Com- 
plainants contend for a spécifie performance of this provision. 

Respondents in défense, as above set out, allège that the arbitration 
failed, not through the city's fault, but through the fault of com- 
plainants, and that, ovv'ing to the impure water supply, complainant's 
inability to furnish pure water, and the city's action already taken, 
in authorizing, by élection, the construction of waterworks of its own, 
together with the receipt of bids therefor, it should not now be com- 
pelled to undertake further arbitration and the purchase of complain- 
ant's water system. 

In the Knoxville Case. 200 U. S. 22, 26 Sup. Ct. 224, 50 L. Ed. 
353, supra, where there had been a failure to arbitrale such a matter, 
it is said : 

"It is not important to inqnire which side, if either, was to blame in tliis 
matter." 

[3] On this phase of the contention, involving the gênerai law, and 
not the Constitution, the court's jurisdiction has been questioned. 

"Ali that is necessary to establish the jurisdiction of the court is to show 
that the complainant had, or claimed in good faith to hâve, a contract with 
the city, which the latter had attempted to impair." City R. R. v. Citizens' 
K. R. Oo., 166 U. S. 557, at page 563, IT Sup. Ct. 653, at page 655 (41 L. Ed. 
1114). 

There is no question but that the fédéral question in the case now 
before the court was raised in good faith. 

"The fédéral question, as to the invalidity of the state statute, because, 
as alleged, it was in violation of the fédéral Constitution, gave the Circuit 
Court jurisdiction and, having properly obtained it, that court had the right 
to décide ail of the questions in the case, even though it decided the fédéral 
questions adversely to the party raisiug them, or even if it omitted to dé- 
cide them at ail, or decided the case on local or state questions only." Siler 
V. Louisville & Nashvllle B. R, Ce, 213 U. S. 175, at page 191, 29 Sup. Ct. 
451, at page 454 (53 L. Ed. 753). . 

The court would, therefore, hâve jurisdiction of the whole contro- 
versy, though holding against complainants on the question of the im- 
pairment of the contract. 

[4] Passing to the merits of complainant's claim to spécifie per- 
formance of the provision for the appraisal and purchase of its water 
System, it will be seen that section 9 of the ordinance is of doubtful 
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meaning. After giving the city an option to buy after ten years, it is 
provided that "the terms of such purchase are as hereinafter stated." 
Provision is then made for determining the value by commissioners, 
tvvo to be chosen by the city and two by the owners of the franchise, 
and thèse four to sélect a fifth. The section then ends with this pro- 
vision : 

•And, in case xnid city shall détermine to inake said purchase, it shall 
serve uotice of siich détermination on the proper party or parties at least 
six months prior to the time the purchase is to be made and take effect." 

It is not clear whether the valuation contemplated was to précède 
or follow the six months' notice. There is nothing in the record to 
show the giving of this notice by or on behalf of the city. Aside from 
the allégations from the pleadings above set out, ail that there is in 
this particular, disclosing the intention of the parties, is a letter from 
the city clerk to the complainant Washington-Oregon Corporation, re- 
questing the appointment by that complainant of two appraisers to 
meet with two appraisers appointed by the city to appraise the value 
of the waterworks owned by the complainant. Complainant, before 
selecting its two appraisers, then reciuested the city to agrée : 

"That, if you do not purchase the waterworks, you will stand the entir' 
charge of assiguuient [appraisement], includiug ours." 

This the city agreed to do, and the four appraisers chosen reported, 
after three meetings, that they were unable to agrée upon a fifth man 
to act with them, and that it was useless for them to remain longer 
in session. Complainant thereafter wrote the city, ofïering, "as the 
arbitration had fallen through," to sell the waterworks to the city for 
$95,000. The city refused their offer, and ofïered the complainant 
$50,000. 

It is clear that the parties construed the ordinance as not requiring 
the city to bind itself to buy until after an appraisal and the fixing of 
a definite price. It is also clear that the appraisal was abandoned 
both by the appraisers and the parties to the suit. The Fidelity Trust 
Company, though taking no part in thèse negotiations, would be in 
no better position to insist on the carrying out of the appraisement 
than the water company. 

"The acceptance [of an option], to be effective, must be unequivocal and 
unconditional, and must correspond to the ternis of the option." 39 Cyc. 
123S et seci. 

The action taken on the part of the city would not amount to such 
an acceptance. The contract giving the city the right to purchase 
upon certain conditions, it is not necessary to consider the extent of 
the city's rights in determining the price at which it might purchase 
the water System, should it désire to do so after an attempt and failure 
to arbitrate. It may be that, so far as the city is concerned, having 
granted a franchise, which has been accepted and used for more than 
20 years, the grant being the considération for the option, equity 
would find a way, upon suit by the city, to fix the price at which the 
city might purchase, upon the failure of such arbitration. Such a 
ruling would fînd support in the authorities cited by complainants. 
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The cîty could not be put in statu quo as bef ore the grant ; but, as 
complainants could not compel the city, in the first instance, to take 
advantage of its option, it is now in the same situation, in ail respects, 
as before the city's request and suggestion for the appointment of ap- 
praisers. There has been no such part performance of the contract 
as to take it out of the gênerai rule that an executory agreement to ar- 
bitrate is revocable by either of the parties, and bring it within the ex- 
ception upon which the cases cited are based. 

The motion to modify the order will be grantcd, the order to be- 
come effective 10 days from the date of this order, unless otherwise 
directed. 
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(District Court, D. Massachusetts. January 31, 1913.) 

No. 6 (C. C. No. 27). 

1. Pleadixg (§ 64*)— DuPLiciTY— Violation of Anti-Trust .4cr. 

Since tlie thing forbldden by Anti-Trust Act July 2, 1890, c. 04T, §i! 

1, 2, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), may conslst of a selieme 
or an uhlawful combination as a whole, a déclaration for civil damages 
autliorized by section 7, cliarging in a single count that défendant was 
an illégal combination in restraint of trade, etc., and that by reason of 
conspiracy and inonopoly défendant liad practlcally monopolized the eu- 
tire business of manufacturing shoe macliiiiery in the United States, and 
had uttçrly destroyed plaintiffi's Interstate trade and commerce lu such 
macEïnery and rendered plaintiff's patents valueless, etc., was not ob- 
jéctionàble for duplieity and uncertainty on the theory that each one of 
the thlngs forbidden In sections 1 and 2 were distinct offenses, and that 
the ideçlaration should charge such separate offenses in separate counts. 

[Ed. Note.— For other cases, see Fleading, Cent. Dig. §§ 134-137 ; Dec. 
pig, § 04.*] 

2. MONOPpLIBS (§ 28*) SlIBBMAN ACT VIOLATION^ — ClVIL DAMAGES — DEC- 

LARATION. 

A deola;ratlon for civil damages for violation of Antl -Trust Act July 

2, 1890, à 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), alleged that 
défendant was, and since Its organization had been, an illégal combina- 
tion in restraint of trade and a monopoly, that each of Its leases of ma- . 
chinery, copies of whieh v/ere annexed, was a contract in restraint o( 
trade and commerce, and that défendant by a created scheme and con- 
spiracy monopolized the entire trade in shoe ma chinery and had excluded 
plaintiff frora participation therein, It also charged that by reason of 
such conspiracy and monopoly défendant had prevented plaintiff front 
selling shoe machinery covered by plaintiff's patents and had rendered 
the sapi.e valueless, etc. Held, that the complaint was not demurrable 
for waiit of facts. 

[Ëii; Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. 
Dig. §28.*] 

3. MonOpolies (§ 28*) — Civil Damages — Declabation — Injubt. 

The déclaration sufHciently alleged injury to i)laintlf['s business and 
property by reason of defendant's unlawful acts to withstand a demurrer. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig- 
§ 28.*], . , 

At LàW. Action by Harry E. Cilley against United Shoe Machin- 
ery Company. On demurrer to déclaration. Overruled. 

*For other cases see same topic & § sumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Everett N. Curtis, of Boston, Mass., for plaintiff. 
Coolidge & Hight, of Boston, Mass., for défendant. 

COLT, Circuit Judge. This case is now before the court on demur- 
rer to the déclaration. 

The case is an action at law brought under section 7 of the act of 
Congress of July 2, 1890, known as the Anti-Trust Act (26 Stat. 210, 
c. 647 [U. S. Comp. St. 1901, p. 3202]). 

Section 7 reads as f ollows : 

"Sec. T. Any person who shall be Injured In hls business or propertj' b.v 
ïtiiy otlier person or corporation by resison of anythlng forbiUden or declared 
to be unlawtul by tbis act niay sue tliorefor in any Circuit Court of the United 
States in tbe district in wliicli the défendant résides or is found, without re- 
spect to the aniount in controversy, and shall recover threefold the damages by 
him sustalned, and the costs of suit, ineluding a reasouable attorney's fee." 

The essential averments in a déclaration under this section would 
appear to be : (1) That the défendant has donc one or more of the 
things forbidden by the first and second sections of the statute; (2) 
that by such action of the défendant the plaintiff has been injured in 
his business or property ; and (3) that damages were sustained. Peo- 
]5le's Tobacco Co. v. American Tobacco Co., 170 Fed. 396, 407, 95 C. 
C. A. 566. 

The déclaration in the case at bar is limited to a single count in a 
narrative form. It comprises 13 printed pages, and with the attached 
exhibits some 69 printed pages. Both the brief s of counsel contain an 
accurate summary of the déclaration, which may be stated as follows : 

It allèges in détail the establishment of the shoe machinery business 
of the plaintiff at Boston in 1893, his engaging thereafter in interstate 
commerce, his building up of the business, his procuring of patents and 
the construction of shoe machines thereunder, the expenditure of near- 
ly $100,000 to develop the business, the profits of the business immedi- 
ateiy prior to the alleged wrongful acts of the défendant and the en- 
tire loss of profits thereafter, a list of the customers with whom he 
liad donc business and persons with whom he was negotiating for fur- 
ther business, the trade conditions prior to the organization of the 
défendant company, the illégal combination and conspiracy of its pro- 
moters, the organization of the company, its acquisition of competing 
concerns, its utilization of leases and licenses as an instrumentality to 
create an illégal monopoly and combination (the gênerai forms of 
leases and licenses being set forth Verbatim in an exhibit), the effect 
of thèse leases and licenses in excluding the plaintiff from the market, 
the attempt throiigh the leases and licenses to extend the scope and op- 
ération of the défendant company's patents, the superior merit and effi- 
ciency of the plaintiff's line of shoe machinery, the threats qf the offi- 
cers of the défendant company to the plaintiff made in pursuance of 
its scheme to monopolize, the destruction of the established business 
and interstate commerce of the plaintiff, the diversion of his custom- 
ers, the destruction of the value of his patent interests, and other in- 
juries to his business and property. 
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In the two final i)aragraphs of the déclaration the plaintiff thus sunis 
up his cause of action and the damages alleged : 

"13. Aecordingly, llie plaintiff siiys that tlio détendant is and 1ms beeii 
sluce its organisation an illégal t-onibinatioii in lestraint of trade and n 
monopoly exlsting wrongfnlly und in violation of tlie act of Congress <if 
July 2. 1890, cliiipter (U7, connnonly known as the Sliennan Act; tliat eacli 
and every one of the leases, copies of which ave herelo annexed, is a ooutraet 
in restralut of trade and commerce among the several states and with for- 
eign nations, in that tlie effect has been to prevont practically ail of the shoe 
manufacturers in the United States froni pur^-hasing, leasing, or otheiwise 
acquiring or obtaining in any of the states of the United States or in auy 
foreign niarket or elsewhere, except from the défendant shoe machinery aiut 
mechanisnis : that said group or System of leases \vl)ich the défendant has 
required and secured to be signed by nearly ail the shoe manufacturers iu 
the Taiited States hâve created and now maintain a consplracy and coni- 
bination in restraint of trade and commerce among the several states and 
with foreign nations, to which the défendant and ail its acquired concerns 
and companies are parties, whereby the défendant has uionopollzed and now 
nuMiopolizes substautially the eiitire trade and connnerce In shoe machinery 
and mechanisms among the several states and with foreign nations and sup- 
presses ail compétition therein, and has eutlrely excluded the plaintitï from 
îiarticipation in such trade and connnerce; that said leases are essential 
parts of an illégal scheme, combinntion, and conspiraey in restraint of tra<le 
.-nul commerce, and hâve been utilized by the défendant as an important iii- 
^.tninientality in creating and supporting its illégal monopoly in the business 
of dealing in and with shoe machinery and mechanisms. 

"14. That thi'ough and by reason of the said eonspiracy and njonopoly 
;!cqulred by the défendant Company of practically tlie entire business of mann- 
t'acturing shoe machinery thronghout the United States the plaintiff has beeu 
prevented from selllng shoe machinery manufactured by him, including ma- 
chines covered by said patents rclating thereto enumerated in paragraph 1 to 
the manufacturers included in Exhibit A and to the other shoe manufacturers 
in the various states of the United States, and by means of each and ail 
acts done by the défendant in pnrsuance of said monopoly the défendant has 
ntterly destroyed the Interstate trade and commerce of the plaintiff with 
said siioe manufactiu-ers by the loss of many orders and customers directly 
resulting therefrom, the intei'ests of the plaintiff in the aforesaid i>atents 
enuuierated in paragraph 1 hâve been rendered valueless, and the plaintiff' 
has otherwise been greatly injured in his business and property by reason 
of said monopoly and the acts of the défendant done in pur.suance tliereof, 
and to carry the same into efl'ect, which are declared to be unlawful by the 
aforesaid act of Congress of July 2, ISOO, chaptcr G17, to the amount of tliree 
huudred thousand (.«.'iOO.OOO) dollars, to recover threefold which damages and 
costs of suit, including a reasonable attorney's fee under section 7 of said 
act, this suif îs brought." 

The several grounds of demurrer may be grouped under three heads : 

(1) That the déclaration is bad for duplicity and uncertainty. 

(2) That the déclaration fails to set forth with substantial ccrtainty 
substantive facts showing that the défendant has been guilty of any- 
thing forbidden or declared to be unlawful by the Anti-Trust Act. 

(3) That the déclaration fails to show that the plaintiff has been in- 
jured in his business or property by reason of anything forbidden or 
declared to be unlawful by this act. 

[1] 1. With respect to the first ground of demurrer, it is by no 
means clear under the récent décisions of the Suprême Court that this 
déclaration is bad for duplicity and uncertainty. 

In the construction of this statute the Suprême Court has held that 
the thing forbidden by the statute may réside in the scheme or combi- 
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nation considered as a whole. In Swift v. United States, 196 U. S. 
375, 396, 25 Sup. Ct. 276, 279 (49 L. Ed. 518), the court said : 

"ïhe stTieme as a wîiole seems to us to be witjiin reacli of the law. The 
constituent éléments, as we hâve stated tli&ni, are enough to give to the scheuie 
a body, and, for ail fûat we can say, to accompllsli it. Jloreover, whatever 
we may tliiulv of them separateTy when we take theni up as distinct charges, 
they are alleged sufficiently as éléments of the scheme. It is suggested that 
the several acts chargeû are lawful and that intent can make u<> différence. 
But they are bound together as the parts of a single plan. The plan uiay 
make the parts unlawfui." 

Again, in United States v. American Tobacco Co., 221 U. S. 106, 
184, 31 Sup. Ct. 632, 650 (55 L. Ed. 663), the court said : 

"Our conclusion being that the combination as a whole, involving ail Its 
co-operating or assoeîated parts, in whatever form clothed, constltutes a re- 
straint of trade within the first section, and an attenipt to mouopolize or a 
monopolization within tlie second section of the Anti-Trust Act, it foliows," 
etc. 

The defendant's theory of this case is that each one of the things 
forbidden by sections 1 and 2 are distinct offenses, and that in a civil 
action brought under section 7 the déclaration should charge thèse 
separate offenses in separate counts. This theory does not accord with 
the view taken by the Suprême Court that the thing forbidden by the 
act may consist of "the scheme as a whole" or "the combination as a 
whole." Under this construction of the statute it is plain that the 
separate éléments considered by themselves may not be illégal, and yet 
that the schemic or combination as a whole may be. 

The déclaration in this case is founded upon the theory that under 
section 7 the thing "forbidden or declared to be unlawfui by this act" 
may réside in the scheme or combination as a whole, and under the dé- 
cisions of the Suprême Court I am not prepared to rule that a déclara- 
tion so f ramed is void for duplicity and uncertainty. 

[2] 2. With respect to the second ground of demurrer, I am not 
convinced, assuming the truth of ail the allégations which are well 
pleaded, that the déclaration does not sufficiently set forth a scheme 
or combination in restraint of trade within the meaning of sections 1 
and 2 of the Sherman Act as construed by the Suprême Court. Since, 
then, it does not clearly appear that the déclaration does not set forth 
a cause of action, this ground of demurrer should be overruled. 

[3] 3. With respect to the third ground of demurrer, I am of the 
opinion, upon an examination of the déclaration, that the allégations 
therein respecting injuries to the plaintiff's business and property by 
reason of the defendant's unlawfui acts are a sufîîcient compliance with 
the statute. 

Upon the whole, and notwithstanding that the questions hère raised 
cannot be said to be fully settled or free from doubt, I do not think 
Ihis demurrer should be sustained. 

It is a familiar rule on demurrer that every doubt should be resolved 
i» favor of the plaintiff, and hence a demurrer should not be sustained 
unless the court is fully satisfied that some of the grounds are well 
founded. 

Demurrer overruled. 
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STROUT V. 1:NIÏED SHOE MACHINERY CO. et al. 

(District Court, D Massachusetts. Jaiiuary 31, 1913.) 

No. 203 (C. C. No. S.5Ô). 

1. MoKOPOLiEs (§ 28*)— Anti-Trust Act — Violation — Déclaration-. 

A déclaration for civil damages for violatins Auti-ïrust Act July 2, 
1890, c. 647, § 7, 26 Stat. 210 (L'. S. C^omi). St. 1001, p. 3202), alleged 
that complainant trustée had succeeded to ail the rights of a luetal shoe 
fastening conipauy ovvuing patents ou shoe maeliinery, vvhich it was in- 
corporated to manufacture and sell to the trade, that défendant shoe 
machinery company was organized and continued to exist to inaintaiu 
a monopoly of the shoe machinery business, that it had acquired such 
monopoly, and, having obtained a majorlty of the stock of plaintifC'a cor- 
poration, refused to permit it to do business in order to prevent competi» 
tion with other machines controlled by it, permitted the corporation's 
property to remain idle and become wasted until the patents were about 
to expire and had become practically worthless, and that the corpora- 
tion had been greatly injured in Its business by reason thereof. Held 
to state a su/Iicient cause of action to withstand a demurrer. 

lEd. Note.— For otlier cases, see Slonopolies, Cent. Dlg. § 18 ; Dec. Dig. 
§ 28.*] 

2. Pleadiîîg (§ 64*)— DuPLiciTY — Violation of Anti-Tbcst Act. 

SInce the thing foi-bidden by Anti-Trust Act July 2, 1890, c. 647, «§ 1, 2:. 
26 Stat. 200 (U. S. Corap. St. 1901. p. 3200), niay consist of a scheme as 
a whole or an unlavvful eonibinatlon as a whole, a déclaration for civil 
damages authorized by section 7, charging in a single couut that défend- 
ant was an lllegjil combination in restralnt of trade, etc., and that by 
reason of consfiiracj- and monopoly défendant had practically monopolized 
the entire business of manufacturing shoe machinery in the United States, 
and had utterly destroyed plaintitt's Interstate trade and commerce In 
such machinery. and rendered plaintiff's ' ""uts valueless, etc., was not 
objectionable for duiilicity and uncertainlv, ()n the theory that each one 
of the things forbidden in sections 1 and 2 were distinct offenses, and 
tliat the déclaration sliould cliarge such separate offenses in separate 
counts. 

[Ed. Note. — For other cases, see l'ieading. Cent. Dlg. §§ 134-137; Dec. 
Dig. ^ 64.*1 

At Law. Action by Charles A. Strout, trustée, against the United 
Shoe Machinery Company and others. On demurrer to déclaration, 
Overruled. 

See, also, 195 Fed. 313. 

W'hipple, Sears & Ogden and Dunbar & Rackemann, ail of Boston,. 
Mass., for plaintiff. 
Coolidge & Hight, of Boston, Mass., for défendants. 

COLT, Circuit Judge. This is an action at law, brought under sec- 
tion 7 of the Anti-Trust Act of July 2, 1890 (26 Stat. 210, c. 647 [U. 
S. Comp. St. 1901, p. 3202]); and the case was heard on demurrer 
to the déclaration. Section 7 reads as follows : 

"Sec. 7. Any person who shall be injured in hls business or property by any. 
other person or corporation by reason of anything forbidden or declared to 
be unlawful by this act may sue therefor in any Circuit Court of the Unitetf 
States in the district in whlch the défendant résides or is found, without re- 

•For other cases see same topic & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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speet to the amount In eontroversy, and shall recover threefold the damages 
by him eustained, and the costs of suit, including a reasonable attorney's 
fee." 

The material averments in the déclaration may be thus summarized: 
The déclaration allèges in substance that the plaintiff is trustée 
of the Goddu Sons Métal Fastening Company, duly appointed by 
the Suprême Judicial Court of Maine in proceedings for the disso- 
lution of that corporation; that as such trustée he holds title to ail 
property and rights of action of the Goddu Sons Métal Fastening 
Company; that the Goddu Sons Métal Fastening Company, after 
its organization in 1897, acquired certain patents pertaining to shoe 
machinery, and that it made préparations to place upon the market 
machines constructed under its patents, and spent a considérable sum 
in advertising ; that it constructed machines ready for sale or lease ; 
that a number of shoe manufacturers were desirous of using thèse 
machines upon terms bénéficiai to the company; that the company 
was prepared and intended to engage in trade and commerce, and 
to do a large and profitable business in shoe machinery among the 
several states and with f oreign nations ; that the défendant the United 
Shoe Machinery Company was organized in 1899, for the purpose 
of acquiring by légal and illégal means certain companies engaged 
in manufacturing and dealing in shoe machinery, and of driving out 
of business other companies or concerns engaged in that business, 
and of preventing other companies or concerns from entering into 
that business, thereby suppressing and preventing compétition and ac- 
quiring and maintaining a monopoly of the shoe machinery business, 
and that it has acquired and now maintains a practical monopoly of 
that business; that the défendants Winslow, Brown, and Hurd are, 
and hâve been since the organization of the United Shoe Machinery 
Company, officers and directors and members of the executive com- 
mittee of that corporation, exercising management and control of its 
business afïairs; that in pursuance of the plan to suppress and elim- 
inate compétition, and to support and protect the monopoly of the 
United Shoe Machinery Company, the individual défendants, or some 
of them, entered into negotiations with certain of the stockholders 
of the Goddu Sons Métal Fastening Company for the purchase of 
their stock, and that as a resuit of thèse negotiations the United Shoe 
Machinery Company acquired a majority of the stock and the con- 
trol and management of the Goddu Sons Métal Fastening Company ; 
that in pursuaiice of its plan to eliminate compétition, and to sup- 
port and protect its monopoly, the United Shoe Machinery Company 
caused its président, the défendant Winslow, to be elected président 
of the Goddu Sons Métal Fastening Company, its own treasurer, the 
défendant Brown, to be elected treasurer of the Goddu Sons Métal 
Fastening Company, and a part of its own directors, including the 
défendant Hurd, to be elected as the entire board of directors of the 
Goddu Sons Métal Fastening Company; that the persons so elected 
hâve ever since been continued in their respective offices by means of 
the stock control exercised by the United Shoe Machinery Company ; 
that the control thus acquired by the United Shoe Machinery Com- 
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pany has been exercised, not for the purpose of carryiiig on and de- 
veloping the business for which the Goddu Sons Métal Fastening 
Company was organized, but for the purpose of preventing that com- 
pany from doing business, thereby preventing and destroying its com- 
pétition, and protecting and supporting the monopoly of the United 
Shoe Machinery Company; that the officers of the Goddu Sons Métal 
Fastening Company, in pursuance of the plan and purpose of the 
United Shoe Machinery Company, hâve continuously declined to cause 
the Goddu Sons Métal Fastening Company to make any use of its 
patents and patent rights, or to permit it to do any business; that 
the assets of the Goddu Sons Métal Fastening Company hâve thus 
remained idle and hâve become wasted, and that its patents are now 
about to expire and hâve become practically vi'orthiess ; that the United 
Shoe Machinery Company and the individual défendants hâve thus 
accompiished their purpose of destroying the compétition of the Goddu 
Sons Métal Fastening Company, and of sustaining the monopoly of 
the United Shoe Machinery Company; that the Goddu Sons Métal 
Fastening Company has been greatly injured in its business and prop- 
erty; and that the plaintiff is entitled, under the Sherman Anti- 
Trust Act, to recover threefold damages, costs of suit, and a rea- 
sonable attorney's fee. 

[1] It is sufficient to state the main ground of demurrer upon which 
the défendant relies in its brief and oral argument: 

"Tlie déclaration fails to set forth with substantlal certalnty substantive 
facts eonstitutlns a cause of action against tlie défendants unùer the Sbei'- 
iiian Anti-Tiust Act." 

Upon a careful reading of this déclaration, and admitting, as the 
demurrer does admit, the truth of the material allégations contained 
therein, I am not prepared to hold that the défendant fails to state 
a cause of action under the Sherman Anti-Trust Act. 

[2] The main argument of the défendant in this case is the same 
as was advanced in Cilley v. United Shoe Machinery Company, 202 
Fed. 598, namely, that the Sherman Act forbids six or seven distinct 
and separate things, and that in an action brought under section 7 
the déclaration should set forth in one or more counts the separate 
thing or things declared to be unlawful by the act. 

As was said in the opinion jn the Cilley Case, this is not the con- 
struction given to the first and second sections of the act by the Su- 
prême Court. Swift V. United States, 196 U. S. 375, 396, 25 Sup. 
Ct. 276, 49 L. Ed. 518; United States v. American Tobacco Co., 221 
U. S. 106, 184, 31 Sup. Ct. 632, 55 L. Ed. 663. Under thèse décisions 
it cannot be said with confidence that a déclaration under section 7 
may not state, in a narrative form, a scheme, or plan, or combination, 
which, as a whole, may constitute an unreasonable or undue restraint 
of trade within the meaning of the act. 

In the case at bar I am not prepared to say that the déclaration 
does not state sufiicient facts which, if proved, would show a plan 
or combination in restraint of trade within the meaning of the act. 

Demurrer overruled. 
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STAFFOED v. NORFOLK & W. RY. CO. 

(District Court, E. D. Kentucky. February 10, 1913.) 

Removal of Causes (§ 25*) — Actions Not Rk.\iovahi.e — Death of Employé 
— FeDERjVL Employer's Liability Act — l'ETinoN — Kemand. 

Where plaiiitlft' sued for death of intestato, a track repairer on de- 
fendant's railroad, and tlie peiltion, after allej^inj; tliat défendant was 
a eommon carrier engaged in interstate comnieree and that p'.aintifE, 
at the tlme lie was klllod, \^as engased in repuiilng the track, wiiicli was 
a necessary and essential part of defendant's inlerstate commerce, al- 
leged tlie West Virginia wrongful death act, and pra.\ed a recovery of 
.$3,000, and before tlie liliiig of a pétition for removal plaintiff raised 
the damages by ainendment to $10.000, and aileged that the action was 
based on the fédéral Eniployer's Jjiabilitv Act (.Vct April 22. 1908, c. 
149, 3.5 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1.'Î221), etc., the case ma de 
by the pétition was witliin sueîi act, and not reiuovable, witliont référ- 
ence to whether décèdent was in fact employed in interstate comiueree 
within the act. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58. 
59 ; Dec. Dig. § 25.*] 

Action by John H. Stafford, as administrator, etc., against the Nor- 
folk & Western Railway Company. On motion to remand. Sus- 
tained. 

Willis Staton, George Pinson, Jr., and Roscoe Vanover, ail of Pike- 
ville, Ky., for plaintiiï. 

Holt, Duncan & Holt, of Huntington, W. Va., for défendant. 

COCHRAN, District Judge. This case is before me on motion to 
remand. It is a suit to recover damages for the death of plaintiff's 
intestate, aileged to hâve been wrongfully caused by the défendant. 
He was run down and killed by one of its trains whilst he was employ- 
ed by it in repairing its railway tracks near Rose Siding, in Mingo 
county, W. Va. The suit was brought in the circuit court of Pike 
county, in this state, and bas been duly removed from thence hère. 

The plaintiff's pétition aileged that the défendant is a eommon car- 
rier engaged in interstate commerce, and that the repairing of its 
track by the décèdent, in which he was engaged at the time of his 
death, "was necessary and an essential part of carrying on the inter- 
state commerce herein set out, and that it was entirely impossible for 
défendant to bave carried on said interstate commerce as herein set 
out without the aid of track repairers, and that the work of repairing 
said tracks was a necessary and essential part of carrying on the in- 
terstate commerce between said states by the défendant herein." It 
did not allège whether the train that killed décèdent was an interstate 
or intrastate train. It set forth in terms the West Virginia wrongful 
death statute, and prayed recovery of $3,000 damages. By an amend- 
ed pétition, filed before the pétition for removal, the amount of re- 
covery sought was raised to $10,000, and it was aileged as follows, to 
wit: 

"That plaintiiï bases this action on what is known as the Eniployer's Lia- 
bility Act, being an act of the Congress of the United States of America ; 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. X907 to date, & Rep'r Indexes 
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tlie tltle to said act beiiig xVn act relixting to the llabillty of common car- 
riers by rallroad to their employés in certain cases,' approved Aprll 22, 1908 
lAct April 22, 1908, c. 149, 35 Stat. 65 (U. S. Corap. St. Supp. 1911, p. 1322)], 
witli an amendment thereto approved April 5, 1910 [Act April 5,1 1910, e. 143, 
36 Stat. 291 (U. S. Conip. St. Supp. 1911, p. 1.324)]." 

The removability of the case dépends upon the question whether it 
is one arising under that act. If it is not it was removable, for the 
pétition for removal allèges diversity of citizenship betweéh the par- 
ties ; the plaintiff being alleged to be a citizen of the state of Ken- 
tucky and the défendant a West Virginia corporation. If it is the 
amendment prohibits its removal. 

Counsel treat the question as to whether the case is one so arising 
as depending solely upon the question whether, on the facts alleged in 
the,petition, the plaintiff is entitled to recover under the Employer's 
Liability Act. To recover under that act it is essential that the em- 
ployé should at the time of bis injury be employed by the carrier in 
interstate commerce. It is contended on behalf of the plaintiiï that 
according to the facts alleged in the pétition the décèdent was so en- 
t,aged when run down by defendant's train. Such being the claim, 
the ultimate fact that he was so employed shoidd hâve been distinctly 
alleged. This contention is disputed by the défendant. There is thus 
raised the question whether a track repairer of a common carrier en- 
gaged in both interstate and intrastate commerce is employed. by such 
carrier in interstate commerce Avithin the meaning of the act. 

In support of the position that he is, the plaintiff's counsel cite 
'i'hornton on Fédéral limployer's Liability and Safety App'liance Acts, 
pp. 56, 58, 59, 60; Interstate Corn. Com. v. I. C. R. R. Ço., 215 U. S. 
452, 30 Sup. Ct. 155, 54 L. Ed. 280; Employer's Liability Cases, 207 
U. S. 495, 28 Sup. Ct. 141, 52 L. Ed. 297; Zikos v. Oregon R. Co. (C. 
C.) 179 Fed. 893; Colasurdo v. Central R. R. of New Jersey (C. C.) 
180 Fed. 832. Against this position defendant's counsel cite Tavlor v. 
Southern Ry. Co, (C. C.) 178 Fed. 380; Pedersen v. D., L. & W.'R. R. 
Co. (C. C. A.) 197 Fed. 537; Charleston & W. C. Ry. Co. v. Anchors, 
10 Ga. App. 322, 73 S. E. 551; St. L., S. F. & T. Ry. Co. v. Seale 
(Tex. Civ. App.) 148 S. W. 1099. To the same effect may be cited 
the case of Pierson v. N. Y. S. & W. Ry. Co. (N. J.) 85 Atl. 233. In 
support of the position may be cited the case of Jones v. C. & O. Ry. 
Co., 149 Ky. 566, 149 S. W. 951, which is still pending on a pétition 
for rehearing. 

The question thus raised I do not feel called upon to décide in this 
case, as I am constrained to hold that the case is one arising under the 
Employer's Liability Act, even though it be conceded that plaintiff's 
intestate was not employed in interstate commerce within its meaning, 
and ultimately plaintiff' will not be able to recover thereunder. It is 
clear that the plaintiff' claims that the case cornes within the act, and 
bases bis right to recover solely upon its provisions. The setting 
forth in terms of the West Virginia wrongful death statute in the 
original pétition to no extent militâtes against this view. However it 
may hâve been under the original pétition, the amended pétition, which 
raised the aniount in controversy to an amount within this court's ju- 
risdiction, leaves no room for question as to this. It is clear, also, that 
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this daim is not a f rivolous one, but one for which a suhstantial basis 
exists. This' I understand to be sufficient to make the case one aris- 
ing under the act. In the case of Pac. Elec. Ry. Co. v. Los Angeles. 
194 U. S. 112, 24 Sup. Ct. 586, 48 L. Ed. 896, Mr. Justice McKenna 
said: 

".lurisdictioii dépends primarily xipon the allégations of the Mil, not upon 
the facts as they niay subsequently turn ont. * * * nor npon the actual 
suffleiency, in the opinion of the court, of the facts alleged to justify the 
relief prayed for. We do not inean, however, that a mère claim in words isî 
sufficient; a substantial controversy must be presented. This requlrement is 
satisfied in tlie case at bar. The Circuit Court, therefore, had jurisdiction, 
;md the case was properly brought hère from that court, since it involves the 
construction and application of the Constitution of the United States." 

The motion to remand is sustained. 



PENNSYLVANIA STEEL CO. et al. v. NEW YOlîK CITT EY. CO. et al. 
and three other causes. 

In re HUGH THOMAS 00. 

(District Court, S. D. New York. February 7, 1913.) 

Nos. 2-9, 2—33, 2—149, 3—37. 

Receivebs (§ 147*) — Claims — Spécial Funds — Spécification. 

A Street rallway company, after coming into possession of a railroad 
under a lease, purchased from petitloner certain paving gravel at the 
agreed price of $869.09. Thereafter both the lessor and the lessee com- 
panies passed into the haiids of separate recel vers, who recel ved a fund 
owned by both companies, in severalty. In certain litigation over tlie 
fund, It was determined that the amount due plalntift' should be taken 
ont of the sbare of the fund due the lessor company, and pald over to 
the reeeiver of the lessee company. Held. that such détermination ear- 
marked the fund as a spécial one to use for the payment of petitioner's 
claim, and that petitloner was therefore entitled to receive the same 
from the lessee company's reeeiver. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 257-2.59 ; 
Dec. pig. § 147.*] 

Action by the Pennsylvania Steel Company and others against the 
New York City Railway Company and others. Pétition by the Hugh 
Thomas Company holding a claim against the City Railway Company 
for the price of certain gravel. Application allowed. 

See, also, 201 Fed. 418. 

O'Brien, Boardman & Platt, of New York City, for Hugh Thomas 
Co. 

Geller, Rolston & Horan, of New York City, for Farmers' Loan & 
Trust Co. 

Dexter, Osborn & Fleming, of New York Citv, for reeeiver of New 
York Ry. Co. 

Davies, Auerbach, Cornell & Barry, of New York City, for Guar- 
anty Trust Co. 

Masten & Nichols, of New York City, for reeeiver of Metropolitan 
St. Ry. Co. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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LACOMBE, Circuit Judge. The argument bas been quite extended, 
but it seems to the writer that the question is a narrow one, and that 
it may be quite simply stated. 

At a time when, under the terms of its lease from the Metropolitan, 
the City Company was in possession of the street railroad in First 
avenue, it bought from the petitioner paving gravel at the agreed price 
of $869.09. He was not informed as to what the City Company ex- 
pected to do with this ; but it bought it with the purpose and intent 
of using it to reconstruct the First Avenue Une for opération by elec- 
tricity, and the gravel was in fact ail used for that purpose. The City 
Company did not pay the petitioner, and, when it went into the hands 
of receivers, petitioner was one of its creditors, with a claim against 
its estate to be paid so far as that estate might be able to respond. 

A fund came into being, after receivers were appointed, which was 
reduced to cash, aggregating X plus Y dollars. This fund was owned 
by both railroad companies, not jointly, but each owning part of it. 
Not being able to agrée as to how much belonged to each, the com- 
panies brought their controversy to a court of equity. After an ex- 
haustive examination of the prior history of both roads, that court 
decided that, of the fund, the Metropolitan owried X dollars and the 
City Company owned Y dollars. The court went further, and decided 
that, because the City Company had bought petitioner's gravel, but 
never paid him for it, and had used it for the purpose above stated, the 
sum of $869.09 should be taken out of X, the share of the Metropoli- 
tan, and turned over to the receiver of the City Company. 

It seems to the writer that this earmarked the $869.09 as belonging 
to this claim for gravel, that it was constituted a spécial fund, to be 
used for the payment of such claim, and that it should be paid to pe- 
titioner (as soon as it may be actually deducted), not upon any theory 
-of préférence over gênerai creditors, but because to this particular 
$869.09, thus specially set apart only because it is due to this petition- 
er, no other creditor of the City Company bas any claim at ail. It is 
not sufficient to say that the circumstances attending the sale of the 
gravel did not give petitioner a lien on the estate of the City Com- 
pany. This $869.09 is not a part of the gênerai estate of that Com- 
pany, but a spécial fund its receiver is to disburse. 

An order may be taken directing the city receiver, after he shall 
bave deducted this $869.09 from the distributive share of the fund 
arising from the settlement of the two actions, to turn over to pe- 
titioner. 



WAKD T. FIRST NAT. BANK OF lEONTON, OHIO B09 

WARD V. FIRST NAT. BANK OF IRONTON, OHIO. 

In re lEONïON DOOR & MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit February 14, 1913.) 

No. 2,259. 

1. Bankruptct (§ 334*) — Siscdbed Claims — Dutt to Filb. 

A creditor of a bankrupt holding securlty Is not bound to maUe formai 
proof of claims agalnst the baiikrupt's estate, but may Instead rely on 
his security and enforce it otherwise. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent Dlg. §§ 501-507; 
Dec. Dlg. i 334.»] 

2. Bankruptct (§ 214*)— Secubed Cbeditob — Claims — Bnfoecement — Ikteb- 

VENTION. 

Wliere a bank lield claims agalnst a bankrupt secured by pledges of 
specllic property and by certain Insurance pollcles, and tbe proceeds 
of at least part of the property pledged and of the Insurance came into 
the hands of the trustée, the bank was entltled to enforce its claim by 
an Intervening pétition asklng that the trustée account and pay over the 
money to which the bank was erjtitled wlthout any formai proof by the 
bank of its debt against the bankrupt 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 320, 324- 
32", 343, 344 ; Dec. Dlg. § 214.*] 

3. Bankrtiptcy (I 214*) — Pledged Property — Delivert. 

A banki-iipt corporation having certain lumber in spécifie plies in Its 
yards, a bank agreed to loan the bankrupt a sum equal to 90 per ceiït. 
of the value of the lumber which was to be pledged to the bank as 
securlty for the loan. The lumber was tagged wlth the initiais of the 
bauk's name, and a dlagram of the yard made showing the location of 
eacli of the plies and delivered to it. The bank had full control and 
possession of the lumber pledged, and eiercised the right to free access 
to the yard and to the lumber pUes, none of which pursuant to the agree- 
uiont was removed by the bankrupt without the consent of the bank and 
paying the full amount for which It was pledged. Held, to show a sufii- 
cient delivery of the lumber to the bank, and that the pledge was vaUd. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 320, 32-1-327, 
343, 344; Dec. Dlg. § 214.*] 

t. Pledoks (§ 11*) — Insurance Polict — Proceeds — Equitable Lien. 

A bank having agreed to loan money to a bankrupt on a pledge of 
certain lumber, It was agreed that the lumber should be Insured, and 
that the policies should contain a clause that the loss, if any, should be 
paid to the bank as its interest mlght appear. This clause was inserted ■ 
in some of the policies, but by inadvertence, was omltted from two of 
them, though ail were held by the bank as further security for the loan. 
A loss having been sustained, and the insurers, under the two policies, 
refusiug to pay the loss to the bank, it delivered the policies to the 
bankrupt's receiver for collection wlthout any intention to waive or 
surrender its claim to the proceeds as pledgee. Held, that the bank 
dld not thereby waive or lo.se Its rlght to the proceeds of the policies, 
but in any event, had an équitable lien thereon, and was entltled to 
euch proceeds less the cost of collection. 

[Ed. Note. — ï'or other cases, see Pledges, Cent Dlg. {{ 28-35; Dec. 
Dlg. S 11.*] 

Appeal from the District Court of the United States for the South- 
ern District of Ohio; John E. Sater, Judge. 

In the matter of bankruptcy proceedings of the Ironton Door & 
Manufacturing Company. Intervening pétition by First National 

*For other cases lee urne topic A i NVMnxB io Dec. ft Am. Dlsi. INT to datt, le Kep'r IndoxM 
202 F.— 39 
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Bank of Ironton, Ohio, to compel an accounting and surrender of the 
proceeds of certain securities collected by the bankrupt's trustée. 
From an order granting the relief prayed, W. G. Ward, as trustée, and 
C. Crâne & Company, appeal. Affirmed. 

Ledyard Lincoln and Chas. H. Stephens, Jr., both of Cincinnati, 
Ohio, and A. R. Johnson, of Ironton, Ohio, for appellants. 

Carmi A. Thompson, of Washington, D. C, and J. L. Anderson and 
T. N. Ross, both of Ironton, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and EV- 
ANS, District Judge. 

EVANS, District Judge. The Ironton Door & Manufacturing 
Company was incorporated in 1900 under the laws of the state of Ohio, 
and began business in March, 1901. On September 7, 1904, on the 
pétition of certain of its creditors, filed in the court of common pleas 
of Lawrence county, Ohio, and upon the ground that it was unable to 
pay its debts as they matured or to carry on its business, that court 
appointed Edmund S. Culbertson its receiver to take charge of the 
affairs of the corporation. He continued to operate and conduct its 
business under the order of that court until October 27, 1904, when 
the corporation was adjudged a bankrupt by the District Court of the 
United States for the Southern District of Ohio, which court ap- 
pointed as its receiver W. G. Ward. On November 18, 1904, Ward 
was elected and qualified as the trustée of the bankrupt. 

To Ward, as receiver, Culbertson turned over the estate of the bank- 
rupt. Before he did so the state court ascertained and adjudged that 
under its orders its receiver, with the consent of the First National 
Bank of Ironton, Ohio, which we shall hereinafter speak of as the 
"Bank," had consumed for the benefit of the bankrupt's business and 
estate certain of the lumber which had come to his hands but which 
was claimed by the Bank as having been pledged to it. The value of 
the lumber thus used was $195.84, and this sum was adjudged by the 
state court to be a valid and preferred claim against the estate when 
it directed Culbertson, its receiver, to turn over the assets to Ward. 
This lumber was used for the benefit of the estate before the adjudi- 
cation in bankruptcy, and for that and other reasons not necessary to 
be stated in détail both the référée and the court below held that the 
Bank should be reimbursed by the trustée for the value of this lum- 
ber which had been pledged to it by the bankrupt, and which had 
been used for the benefit of the bankrupt's estate. The Bank's claim 
therefor was accordingly allowed. 

In December, 1904, upon the application of Ward, trustée, and 
after full hearing, the référée made an order directing him to work 
up certain lumber and material on the bankrupt's premises, which lum- 
ber and material were claimed by the Bank as having been pledged to 
it. The order of the refereë provided that this should ail be donc 
without préjudice to the rights of the Bank, and the value of the lum- 
ber and material was directed to be deposited as a spécial fund which 
was to stand in place of the lurriber and be appropriated according 
to the rights of the parties as they might afterwards be determined. 
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The amount of lumber and material consumed under this arrangement, 
including the amount which was sold, was of the value of $3,567.78, 
which sum made up the spécial fund referred to. 

There were two policies of insurance, each for $700, issued to the 
bankrupt upon certain parts of its lumber. Thèse policies were de- 
livered by the bankrupt to the Bank, which held them until after the 
loss occurred. Thereafter they were placed by the Bank in the hands 
of Ward while he was receiver in the way and for the purpose pres- 
ently to be shown more in détail, and upon each of them he collected 
S693 — a total of $1,386 — and that sum also remains in the trustee's 
hands to be disposed of by this litigation. 

Without making formai proofs of its claims for thèse three sums, 
or any of them, on April 30, 1906, the Bank filed its pétition in the 
bankruptcy proceeding and prayed the référée for an order directing 
the trustée to pay ail of them to it. The trustée and C. Crâne & Co., 
the latter being one of the bankrupt's creditors, contested the right of 
the Bank to the order prayed for, and much testimony was heard upon 
the issues raised. After very full considération the référée made an 
order substantially as prayed for by the Bank. Due prcceedings were 
taken by which the questions involved were brought before the court 
below, with the resuit that each of the sums we hâve mentioned was 
adjudged to be due the Bank and payment to it was directed. 'i'he 
case was then brought hère. 

It appears that between December 18, 1902, and September 6, 1904, 
in pursuance of agreements presently to be more fully stated, the 
Bank, from time to time, loaned and advanced to the bankrupt large 
sums, to secure the payment of which it contends there were pledged 
to it numerous piles of lumber and certain policies of insurance there- 
on, and the principal question to be determined is whether this con- 
tention of the Bank is well founded. On September 6, 1904, much 
of the lumber covered by the insurance and by the alleged pledges to 
the Bank was destroyed by fire. On certain policies of insurance 
issued to the bankrupt but held by the Bank the latter collected $18,- 
500 and applied it toward the payment of that much of the indebted- 
ness due to it from the bankrupt. This latter sum is not directly in- 
volved in the présent litigation, but the right of the Bank to retain 
it was much discussed at the argument. 

Stating it as briefly as may be consistent with clearness, the ar- 
rangement between the bankrupt and the Bank was substantially this : 
The bankrupt was to exécute to the Bank its notes for the money the 
Bank might loan or advance to the bankrupt from time to time, and 
payment of thèse notes was to be secured in both of two ways. One 
of them was to be by policies of insurance to be obtained by the bank- 
rupt on certain lumber on its yard for its full value, each of the pol- 
icies to hâve put upon it a clause or indorsement that the loss there- 
under, if any, should be paid to the Bank as its interest might ap- 
pear. Thèse policies were to be delivered to the Bank. AU of this 
was done except that the clause providing that payment should be 
made to the Bank as its interest might appear, unintentionally upon 
the part of the bankrupt and without the Bank's consent or knowledge. 
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was not put upon the two policies for $700 each, to which we hâve 
referred. Thèse two policies, however, hke the others, were procured 
by the.bankrupt and with intent to pledge them were deUvered to the 
Bank in pursuance of the agreement and remained in its possession 
until turned over to the receiver, Ward, for the purpose of being col- 
lected. This course became necessary when the insurance company 
decHned otherwise to pay upon discovering, after the fire, that the 
clause authorizing payment to the Bank had been omitted. The other 
way of securing payment of the bankrupt's indebtedness to the Bank 
was by pledges of lumber stacked on the bankrupt's yard. As to this 
the parties agreed as f ollows : The lumber was to be put into separate 
piles, each of which was to be numbered and tagged with the letters 
"F. N. B.," the initiais of the Bank's name. A diagram was to be 
made of the yard, showing the location of each of the piles of lumber 
80 numbered and tagged, and the diagram was to be delivered to the 
Bank. The Bank was to hâve full control and possession of the lum- 
ber pledged, and was to hâve and it did hâve and it exercised, from 
time to time, the right of free and full access to the yard and to the 
piles of lumber so numbered and tagged, and no one of the piles was 
to be removed by the bankrupt without the consent of the Bank nor 
without paying the full amount for which it was pledged. The bank- 
rupt was to deliver to the Bank invoices of the lumber showing the 
amount thereof in each pile and its value, and the Bank was to loan 
the bankrupt thereon 90 per cent, of that value. The bankrupt was 
to exécute to the Bank its note for each sum so advanced from time 
to time, and the note was to contain a contract of pledge of the lum- 
ber describing the piles and their numbers. In this contract of pledge 
was also contained a clause which devoted the pledged property gen- 
erally to the payment of any indebtedness which might be owing from 
the bankrupt to the Bank as well as the spécifie note of which it was 
a part. Ail of thèse stipulations, with the exception stated as to the 
two policies of insurance, were performed, and there is no indication 
in the record that at the time the respective loans were made, the 
Bank had reasonable cause to believe or did believe that the bankrupt 
was insolvent. Nor does the record give any indication that there 
was anything but perfect good faith in the dealings between the par- 
ties. There is nothing, indeed, to indicate that any one of the numer- 
ous transactions under thèse agreements was a mère prêteuse. And 
it satisfactorily appears that ail of the pledges, whether of lumber 
or of insurance, were made fairly and for a présent considération. 
[1, 2] 1. It is contended that the court below erred in not holding, 
as was there insisted, that the Bank should hâve made a formai proof 
of its claims against the bankrupt's estate. There is no requirement 
that a créditer holding a security shall do this, although he may do 
so at his option. He can rely upon his security and enforce it other- 
wise. Besides, in this instance each of the claims made by the Bank 
in its intervening pétition was, in a spécifie sensé, against the trus- 
tée, as such, and not against the bankrupt except in a gênerai way. 
Under thèse circumstances the Bank filed its pétition before the référée 
and prayed for an order directing the trustée to pay directly to it cer- 
tain moneys held by him, but to which, upon the facts it stated, the 
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Bank claimed to be entitled. We think this was a conveiiient and 
proper way to secure a détermination of the questions involved, and 
that a formai prcof of debt against the bankrupt was not necessary 
to that end. Among the authorities supporting this conclusion are In 
re Goldsmith (D. C.) Il8 Fed. 763, and 2 Loveland on Bankruptcy 
(4th Ed.) § 576, p. 1098, and section 579, p. 1103. 

[3] 2. It is a perfectly vvell-established rule that delivery of posses- 
sion is indispensable to a pledge of personal property. Indeed, pos- 
session is the essence of a pledge. Eut, vvhile this is the gênerai prin- 
ciple, there frequently is difficulty in determining from the testimony 
whether in a given case possession was, in fact, passed to the pledgee. 
Oftentimes this may be a question of much complexity, its solution 
depending upon a correct interprétation of conflicting évidence. De- 
livery of possession may be made symbolically ; and, while the de- 
livery of the map to the Bank présents characteristics of symbolic de- 
livery, yet we are disposed to believe that the rights of access to and 
control over the piles of lumber which were given to the Bank and 
exercised by it présent stronger features of actual than of symbolic 
delivery. Speaking generally, the question of possession may largely 
dépend upon the intention of the parties dealing in good faith and 
upon the nature and location of the property itself. Also the circum- 
stances of the entire situation may be considered. Hère the property 
was bulky and ponderous. Its removal from the bankrupt's yard to 
another place of storage would hâve been difficult and expensive. It 
was stacked in separate piles, each of which, as we hâve seen, was num- 
bered and tagged with the initiais of the Bank's name. The diagram 
of the premises furnished by the bankrupt clearly showed the number 
and location of every tagged pile. The intention of the bankrupt was 
made clear by thus identifying and segregating the several piles of 
lumber. Manifestly ail this was donc to make it certain that the bank- 
rupt's purpose was to give the lîank exclusive dominion and control 
over the property. It also indicated this purpose by giving the Bank 
fuU right of ingress to look after the lumber, which right the Bank 
freely, and from time to time, exercised. In short, in a way which, 
under the circumstances, was reasonable and practical, the intention 
of the parties was given effect. 

Upon the facts as we find them from the record we hâve reached the 
conclusion that there was, in respect to each pile of the lumber so 
numbered and tagged, including that used by Culbertson, a delivery 
of possession to the Bank, and that ail the pledges of lumber were 
thus validated. Many authorities might be cited, but the récent déci- 
sion of the Suprême Court in Sexton, Trustée in Bankruptcy, v. Kess- 
1er, 225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995, and that of this 
court in Re Cincinnati Iron Store Ce, 167 Fed. 486, 93 C. C. A. 122, 
so clearly support our conclusion that no others need be mentioned. 
True, Casey v. Cavaroc, 96 U. S. 467, 24 E. Ed. 779, was much re- 
lied upon by counsel for appellant ; but, as the court held upon the 
testimony in that case that possession had not in fact been given, we 
need give it no further considération, especially as the distinction is 
very clear between it and Sexton y. Kessler and In re Cincinnati Iron 
Store Co., just referred to. 
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It may agaiii be said that each of the pledges was made in good 
faith and for a présent considération then passing. It is not con- 
tended that pledges thus made would be in violation of the laws of 
Ohio if possession passed to the pledgee. 

3. What we hâve said in regard to the lumber renders it unneces- 
sary to say anything in regard to the policies of insurance upon which 
the bank collected the $18,500, except that the conclusion to be drawn 
from the facts respecting those policies and their delivery to the Kank 
is quite as apparent as that drawn from the facts respecting the lum- 
ber. 

[4] 4. As we hâve seen, tvi'o of the policies for $700, each, did not 
hâve put upon them the clause directing that the loss thereunder, if 
any, should be paid to the Bank as its interest might appear. ïhis 
provision was omitted by inadvertence and without either party no- 
ticing the omission. Pursuant to its agreement the bankrupt procured 
the insurance, and, intending to further perform that agreement and 
thinking it was doing so, it delivered both of thèse policies to the Bank 
in pledge for its indebtedness, and the Bank held them until after the 
loss. Upon examination made then, the omission was discovered. 
Without that clause on the policies the insurance company would not 
pay the loss to the Bank. Then it was that the Bank placed the policies 
in the hands of the receiver, so that the money might be collected. In 
doing this, there was no intention on the part of the Bank to waive or 
surrender its claim, as pledgee, to the proceeds of the policies, nor was 
there any intention upon its part to waive or abandon its claim to the 
money thus collected. Thèse facts are made apparent by the testi- 
mony. Nevertheless, the trustée has retained the money thus collected. 
In respect to this phase of the case we hold that as there was an ab- 
sence of intention to do so on the Bank's part there was no waiver 
or abandonment of its claim to the proceeds of the policies. Saxleh- 
ner v. Eisner & M. Co., 179 U. S. 19, 21 Sup. Ct. 7, 45 L-.Ed. 60. 
Furthermore, we are of opinion that the Bank is entitled as pledgee to 
the proceeds of the two policies. But, should any doubt exist as to 
to that view, we are of opinion, upon the facts shown, that the Bank 
had an équitable lien upon the policies, and is entitled to the money 
obtained thereon by the receiver and now in the hands of the trustée, 
subject to the cost of its collection. In addition to the delivery of the 
policies to the Bank there had been a distinct appropriation of any 
money collected thereon to the payment of any debt due the Bank 
from the bankrupt. and an agreement that it should be thus applied. 
Sexton v. Kessler, 225 U. S. 90, 99, i2 Sup. Ct. 657, 56 h. Ed. 995 ; 
Hurley v. Atchison, Topeka & Santé Fé Ry. Co., 213 U. S. 134, 29 
Sup. Ct. 466, 53 L. Ed. 729; Pattison v. Dale, 196 Fed. 5, 115 C. C. 
A. 639; Wright v. Ellison, 1 Wall. 16, 17 L. Ed. 555. 

5. Appellant's counsel very strenuously urged upon our attention the 
case of York Manufacturing Co. v. Cassell, 201 U. S. 344, 26 Sup. 
Ct. 481, 50 L. Ed. 782. We need only say that that case is in no re- 
spect like the one before us. The question there was whether the 
manufacturing company had a lien upon certain machinery it had sup- 
plied under a contract of conditional sale to another who had posses- 
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sion of it, which contract was not recorded as required by section 4155 
of the Revised Statutes of Ohio. 

We do not deeni it necessary to notice in détail numerous other as- 
signments of error, as those involved in what we hâve said are dé- 
cisive of the case. 

It results that the judgment of the court below should be, and it is 
in ail respects, affirmed, with costs to the appellee. 



LEXINGTON MILL & ELBVATOR CO. v. UNITED STATES (two cases). 

(Circuit Court of Appeals, Blghth Circuit January 23, 1913.) 

Kos. 3,533, 3,534. 

1, Appeal and Ebbob (§ 5*)— Pboceedings fob Forfeitube Undeb Food and 
Dbugs Act — Mode of Review. 

A proceeding by the United States under Food and Drugs Act June 
30, 190C, c. 3935, § 10, 34 Stat. 771 (U. S. Comp. St. Supp. 1911, p. 1359), 
for the condemnation and forfeiture of an article being transported In 
Interstate commerce whlch is alleged to be adulterated or misbranded, 
in which elther party is given the right to demand a trial by Jury of 
any issue of fact, where such trial is demanded and had, is essentially 
an action at law and is reviewable only on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 8- 
21 ; Dec. Dig. § 5.*] 

3. FooD (I 5*) — Food and Dbugs Act — "Adultération" — "Injdeious to 
Health." 

The object of Food and Drugs Act June 30, 1906, c. 3915, 34 Stat. 76S 
(U. S. Comp. St. Supp. 1911, p. 1354), is (1) to insure to the purchaser 
that the article purchased is what it purports to be, and (2) to safe- 
guard the public health by prohibiting the inclusion of any foreign in- 
grédient deleterious to health, and the act is to be construed in the light 
of thèse objects. In the provision of section 7 that an article of food 
shall be deemed to be adulterated "if it contains any added poisonous 
or other added deleterious ingrédient which may render such article in- 
jurions to health," the words "injurious to health" must be considered 
and given their natural meaning, and the addition of an ingrédient to 
an article of food which Is poisonous in sufficient quantity does not eon- 
stitute an adultération unless the quantity used is such as may render 
the article inlurious to health, which is a question of fact to be deter- 
mined on évidence. 

[Ed. Note. — For other cases, see Food, Cent. Dig. S lî Dec. Dig. $ C* 

For other définitions, see Words and Phrases, vol. 1, pp. 210-212. 

What constitutes violation of pure food régulations, see note to Brina 
V. United States, 105 C. C. A. 559.] 

3. Food (§ 5*) — Food and Dbugs Act — Adultération— "Mixed" and "Col- 
ored" Dbeined. 

In the first and fourth subdivisions of said section relating to food, 
which provide, respectlvely, that it shall be deemed to be adulterated 
"if any substance has been mixed and packed with it so as to reduce or 
lower or injurlously affect its quality or strength," or "if it be mixed, 
colored, powdered, coated or stained in a manner whereby damage or 
inferiorlty is concealed," the word "mixed" is used in its cominon ac- 
ceptation, and a substance added which produces a Chemical compound 
Is within the flrst, as well as one which produces a mechanical mixture, 

*For other cases see same topic & { nvmbbb ia Dec. & Am. Qlgs. 1907 ta date, & Rep'r Indexe» 
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and similarly the word "colored" must be lield to Include any artifieially 
produced change In the natural color of the article "in a manner wliere- 
by damage or inferiority is concealed." 

lli)d. Note. — For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.* 
For other définitions, see Words and Phrases, vol. 5, p. 4516.J 

4. Food (§ 24*) — Food and Dkugs Aot — Adultkration. 

Whether the bleaching of flour with nitrogen peroxide gas by the Al- 
sop patented proccss, which results in the formation of uitrites thereiu, 
lowers or injurionsly affects the quality or strength of the flour so as 
to constitute an adultération within the meauing of Food and Drugs Act 
Jiine 30, 1006, c. 391,5, § 7, subd. 1, 34 Stnt. 7(i9 (U. S. Gomp. St. Supp- 
1911, p. 1357), is a question to be detormined as one of fact in a pro- 
ceeding for forfeiture of the flour. 

[PM. Note.— For otlier cases, see Food, Cent. Dig. § 17 ; Dec. Dig. § 24.*] 

.5. Food (§ 5*) — Food and Dbugs Act— Adi:ltki!ation. 

That ail grades of flour so: bleaclred are wliiter than the iiubleashed 
and rnight be taken by a purchaser for supcrior grades is not sufflcient 
to prove that such bleaching constitutes au adultération, under subdi- 
vision 4 of said section, by so eoloring tlie flour as to conceal inferiority, 
in View of the fact that whiteness is generally known to be an nncertain 
index of quality and is desired because bread baked from it is whiter 
and considered better in appearance. and the further fact that the color 
produced by bleaching is not the sanie as that produced by aglug. 

[Ed. Note.— For other cases, see Food, Cent. Dig. S 1 ; Dec. Dig. § 5.*] 

6. Food (§ 15*)-^Food and Drugs Act — "Misbranding" — "Patent Floue." 

In view of undisputed testimony that the term "patent flour" does not 
connote flour containing any ilxed or maxinnini percentage of the wheat 
borry, and that it may differ with différent kiuds of wheat, a "mis- 
branding" within the ineaning of Food and Drûgs' Act Jiine 30, 190C, c' 
3915, § 8, 34 Stat. 771 (U. S. Comp. St. Supp. 1911, p. 1358), cannot be 
predicated alone on the percentage lu a flour so bra^nded. 

[Fd. Note.— For other cases, see Food, Cent. Dig. § 14 ; Dec. Dig. § 15.* 
For other définitions, see Words and Phrases, vol 6, p. 5232.] 

7. FooD (§ 24*) — Food and Drugs Act— Misiîkanding — Libel fou Fohfei- 

TUKE — Evidence. 

A llbel by the T'nited States charging a misbranding of an article of 
food in a particnlar specifled cannot be supported by évidence of mis- 
branding in a différent particular. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 17 ; Dec. Dig. § 24.*] 

Appeal from and in Error to the District Court of the United States 
for the Western District of Missouri ; Smith McPherson, Judge. 

Proceeding by the United States by libel for the forfeiture of 625 
sacks of ilour ; Lexington Mill & Elevator Company, claimant. Judg- 
ment for libelatit, and claimant appeals and brings error. Appeal dis- 
missed and reversed on writ of error. 

Edward P. Smith, of Omaha. Neb., and E. L. Scarritt, of Kansas 
City, Mo. (Bruce S. Elliott, of St. Louis, Mo., A. E. Helm, of Wichi- 
ta, Kan., C. J. Smyth, of Omaha, Neb., and W. C. Scarritt, of Kan- 
sas City, Mo., on the brief), for plaintifï in error and appellant. 

Leslie J. Lyons, U. S. Atty., of Kansas City, Mo., and Pierce But- 
ler, Spécial Asst. Atty. Gen., of St. Paul, Minn. (William G. Graves, 
of St. Paul, Minn., on the brief), for défendant in error and appellee. 

•ror other cases see saroe topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before SANBORN, Circuit Judge, and WM. H. MUNGER and 
MARSHALL, District Judges. 

MARSHALL, District Judge. The Lexington Mill & Elevator 
Company is a corporation of the state of Nebraska and is engaged 
in the manufacture of fîour at Lexington, Neb. On April l, 1910, 
it shipped from Lexington to B. O. Terry at Castle, Mo., 623 sacks 
of fîour manufactured by it. On April 9, 1910, a libel wa.s fîled by 
the United States under the provisions of section 10 of the Food 
and Drugs Act (34 Stat. 768), and a warrant of seizure issued, by 
virtue of which the flour was seized under the claim that it was adul- 
terated and misbranded in violation of the provisions of that act. The 
Lexington Mill & Elevator Company appeared as claimant. It aver- 
red that it had sold the flour under a guaranty that it was not adul- 
terated within the meaning of the Food and Drugs Act, and that 
pursuant to that guaranty it had furnished to the purchaser other 
flour in lieu of that seized, and had become the owner of the flour 
in litigation. It was permitted to answer the libel, and the case was 
then tried to a court and jury with the resuit that the United States 
had a verdict that the flour was adulterated and misbranded. From 
the judgment of condemnation rendered on this verdict the claimant 
prosecutes an appeal and a writ of error. A motion is made to dis- 
miss the appeal, and this must be sustained. 

[1] The act under which this libel was filed provides in section 10 
for the process of libel for condemnation and that: 

"The proceediiigs of such libel cases shall conform, as iiear as may be, to 
(lie proeeedings in adiuiralty, exceiit that eitlier party may deniand a trial 
i>y .iury of any issue of fact joined in any such case, and ail such proceed- 
ings shall be at the suit of and in the name of the L'nited States." 

This did not change the essential character of the action or make 
it other than an action at law. As a matter of procédure it has to 
conform "as near as may be to proceedings in admiralty"; but a 
trial by jury at the demand of either party is provided, and a review 
of the facts so tried by appeal was not expressly granted. The ques- 
tion as to the proper method of review was decided in this court in 
the case of United States v. 779 Cases of Molasses, 174 Fed. 325, 98 
C. C. A. 197. The Suprême Court of the United States has had oc- 
casion to pass on the principle involved in cases arising under the 
Act of July 17, 1862, entitled "An act to suppress insurrection, to 
punish treason and rébellion, to seize and confiscate the property of 
rebels and for other purposes," which provided that the proceedings 
against the property seized shall be in rem and "shall conform as 
nearly as may be to proceedings in admiralty or in revenue cases." 
That court held that a writ of error was the only method of review. 

The appeal in No. 3,534 will be dismissed and jurisdiction will be 
taken of the writ of error in No. 3,533. 

Before a considération of the questions arising on the writ of er- 
ror, a more complète statement of the facts is necessary. The claim- 
ant in the manufacture of the flour seized uses the Alsop patented 
process. A complète description of this process may be found in the 



618 202 FEDERAL EEPORTEU 

opinion of this court in Naylor v. Alsop Process Co., 168 Fed. 911, 
94 C. C. A. 315. It is sufficient for the présent purpose to say that 
by it nitrogen peroxide gas is formed by electric discharges. This 
gas mixed with air is brought into contact with the freshly milled 
flour, with the resuit of bleaching it. The method is this : In a small 
chamber one électrode is fixecl ; the other is given a reciprocating mo- 
tion so as to alternately touch and separate froni the fîxed électrode. 
A current of high potential.is used. The circuit is completed by the 
contact. Séparation of the électrodes results in an arc. The inert 
nitrogen of the air is oxidized and nitrogen peroxide gas formed. 
This gas diluted by mixture with air is conveyed to a box or agitator, 
through which the flour is permitted to fall, and the bleaching is at 
once efïected. The chemical reaction seems to be as follows: The 
nitrogen peroxide gas, coming in contact with the moisture of the 
flour, splits and forms nitric and nitrous acids, both oxidizing agents, 
but the nitric acid the more powerful. The nitric acid certainly and 
the nitrous acid probably unité with the coloring matter of the flour 
and bleach it. Nitrites are formed by the union of the nitrous acid 
with the bases in the flour and nitrates by the union of the nitric 
acid with those bases. The nitrates may be disregarded as noninju- 
rious; the nitrites are claimed to be poisonous. The flour seized was 
subjected to the Griess-Ilsovay test, an extremely délicate test for the 
détection of the présence of nitrites, and was shown to contain ni- 
trites or material reacting as nitrites to thé amount of three parts per 
million. The misbranding is predicated on this : The sacks contain- 
ing the flour were labeled "L 48, Lexington cream XXXXX, fancy 
jiatent. This flour is made of first quality hard wheat." In fact, the 
flour was milled from Turkey red wheat. This wheat replanted from 
year to year gradually dégénérâtes and becomes mixed with a wheat 
of a yellow color, called locally "yellow berry." This admixture with 
yellow berry détériorâtes the quality of the wheat. The wheat in 
question contained this yellow berry to the extent of from 15 to 25 
]3er cent, of its total quantity. Both Turkey red and yellow berry are 
hard wheats. This wheat graded as No. 2, and this was the best 
grade of wheat grown or milled in Nebraska or neighboring states. 
In other sections' of the country wheat grading as No. 1 is grown. 
There can be milled from the same wheat flour of difl^erent grades. 
That flour which contains the entire flour content of the berry is 
called "straight flour" ; patent flour excludes a part of the flour con- 
tent; that part of the berry nearest the bran coat containing the great- 
er part of the oil and coloring matter. Clear flour is the residue of 
the flour content of the wheat after taking out the patent flour. The 
resuit is that patent flour is whiter than straight and straight is whiter 
than clear flour. 

[2] The jury found separate verdicts: (1) That the flour seized 
was adiilteràted ; and (2) that it was misbranded. The court charged 
the jury: ' ' ' 

"It is clear tluit it was intended^by Coniçress to prbliibit tlie addlng to 
tlie food of aiiy quantity of tliP prnliibitert substance. The fact tl\at poison- 
ous substances are to be found in tlie bodies of buirian beinirs, in tlie air. iu 
potablif water, and in article^ o,f it'ood sueh as liani, bacon, fruits, certain 
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vegetables, and other articles, does iiot justify the adding of the same or oth- 
er poisonous substances to articles of food, such as flour, because the statute 
conderans the adding of poisonous substances. Therefore the court charges 
you that the governnient need not prove that this flour or foodstufCs made by 
the use of it would injure the health of any consumer. It is the character, 
not the quantity, of the added substance, if any, which is to détermine this 
case." 

This was excepted to and was assigned as error. There was évi- 
dence tending to prove that flour containing the percentage of nitrites 
found in the seized flour might be injurious to health when used as a 
food for a considérable period, but this was disputed, and the converse 
supported by substantial testimony. This was the most stubbornly 
contested issue in the case, and that it was an issue was recognized by 
the goveniment at ail stages of the trial. 

The part of the statute material to a considération of the correct- 
ness of this instruction is found in section 7 of the act, which reads : 

"Sec. 7. That for the purposes of this act an article shall be deemed to 
be adulterated: * * * 

"In the case of food: 

"First. If any substance has been mixed and packed ■with it so as to re- 
duce or lower or injuriously afCect its quality or strength. 

"Second. If any substance has been substituted wholly or in part for the 
article. 

"Third. If any valuable constituent of the article has been wholly or in 
part abstracted. 

"Fourth. If it be mixed, colored, powdered, coated, or stained in a manner 
whereby damage or inferiority Is concealed." 

"Fifth. If it contain any added poisonous or other added deleterlous In 
gredient which may render such article injurious to health. • * * " 

The instruction complained of referred to the charge in the Hbel 
under the fifth subdivision just quoted. The trial judge decided that 
if the added substance was qualitatively poisonous, although in fact 
added in such minute quantity as to be noninjurious to health, it still 
fell under the ban of the statute; and the distinction is sought to be 
drawn between substances admittedly poisonous when administered 
in considérable quantities but which serve some bénéficiai purposè 
when administered in small amounts, and those substances which it is 
claimed never can benefit and which in large doses must injure. This 
distinction is refined. To apply it must présuppose that science has 
exhausted the entire field of investigation as to the effect upon the 
humàn body of thèse varions substances ; that nothing reiiiains to be 
learned. Otherwise the court would be required to solemnly 'adjudge 
to-day that a certain substance is qualitatively poisonous because it 
can never serve a useful purpose in the human System only to hâve 
this conclusion made absurd by some new discovery. There ïs no 
warrant in the statute for such a strained construction. The object 
of the law was evidently: (1) To insure to the purchaser that the 
article purchased was what it purported to be; and (2) to safeguard 
thé public health by prohibiting the inclusion of any foreigningredir 
ent ddeterious to health. Hall-Baker Grain Co. v. United States (C. 
;G. A.X 198 Fed. 614. The statutç is to be read in the Ught of thèse 
objects, and the words "injurious to health" rnust- be giyen their nat- 
ural meaning. It will be observed that this paragraph of the statute 
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does not end witli the vvords "added deleterious ingrédient"; but, as 
a précaution against the idea einbodied in the instruction complained 
of, itsays "which may render such article injurious to health." With- 
out thèse latter words it might, with more force, be argued that del- 
eterious and beneficent ingrédients are to be divided into two gênerai 
classes independent of their particular efïect in the actual quantities 
administered, but the possibility of injury to health due to the added 
ingrédient and in the quantity in which it is added is plainly made 
an essential élément of the prohibition. The investigation does not 
stop with the considération of the poisonous nature of the added sub- 
stance. It is added to the article of food, and the statute only pro- 
hibits it if it may render such article — the article of food — injurious 
to health. 

In French Silver Dragée Co. v. United States, 179 Fed. 824, 103 
C. C. A. 316, this question was considered by the Court of Appeals 
of the Second Circuit. In that case adultération was charged in con- 
fectionery by the addition of silver. The article in question was made 
of sugar and thinly coated with pure silver. The statute déclares that 
confectionery shall be deemed to be adulterated "if it contain terra 
alba, barytes, talc, chrome yellovv, or other minerai substance or poi- 
sonous color or flavor, or other ingrédient deleterious or detrimental 
to health, or any vinous, malt or spirituous liquor or compound or 
narcotic drug." The élément of injury to health is not expressed as a 
qualification of minerai substance. Silver is admittedly a minerai sub- 
stance, and the act of the défendant was within the letter of the pro- 
hibition ; but the court, construing the statute in the light of the evils 
it was intended to remedy, the objects sought to be accomplished, 
held that there was implied in this clause relating to confectionery 
the very limitation expressed in the paragraph relating to food, and, 
as there was no proof that the coating of silver might render the arr 
ticle injurious to health, it did not fall within the ban of the statute. 
It was there said : 

"Stated iu another way, we think that the history of the act, the objects 
to be accompiLshed by it, and the language of ail its provi.sions, reqûire that 
it Rhould be so interpreted tliat in the case of confectionery, as in the case 
of foods and di'ugs, the government should establish with respect to products 
not specilically uanied that they either deceive or are calculated to deceive 
the public or are detrimental to health." 

In Friand v. Matt, 68 J. P. 589, there was under considération sec- 
tion 3 of 38-39 Victoria, c. 63, which reads : 

"No person shall mix, color, stain, or powder or alter, or permit another 
person to mix, color, stain or powder auy article of food or any ingrédient 
or material so as to render the article injurious to health." 

In that case the respondent was charged with selling preserved peas, 
the color of which had been retained by the addition of sulphate of 
copper. It was contended that, as sulphate of copper in substantial 
quantity was injurious to health, the peas so treated with it were with- 
in the statute even if the treated peas were not injurious to health. 
This view prevailed in the trial court, but the judgment was reversed 
on appeal ; Lord Alverstone, Chief Justice, saying : 



LEXINGTON MILL & ELEVATOE CO. V. UNITED STATES 621 

"T hâve no doubt tliat, in order to eonvict under section 3, the article ot 
food must be sliown to be injurions to liealth by the addition of some In- 
grédient." 

The instruction complained of eliminated a considération of any 
possible injurions effect from the use of the fîour as an article of 
food, and was erroneous. We are not unmindful of the contention 
that the évidence conclusively shows that flour subjected to the bleach- 
ing process is injurious to health in some degree, even if its injurious 
effect is so slight as to be incapable of observation, and that hence the 
instruction we hâve found to be errer was error without préjudice. 
This contention is founded upon expert testimony as to the resuit 
from the taking of nitrites into the human System. It is said that 
nitrites taken into the human body act upon the coloring matter of the 
red corpuscles of the blood so as to change the hemoglobin of the 
blood into methemoglobin. In the language of one of the chief chem- 
ical experts of the government this effect is thus described: 

"In tlie blood stream there are red corpuscles, invisible to the nal^ed eye, 
vpliich contain a red coloring substance knovvn as hemoglobin, wlien not coui- 
blned witli oxygen, and when combined with oxygen forming a dissociable 
compound, oxyhemoglobin. In respiration, the hemoglobin contained in the 
red corpuscles of the venons blood is brought into the lungs, where it having 
an afflnity for the oxygen, which is one of the gaseous constituents of the 
air, combines with the oxygen to forin oxyheniogiobin. This oxyhemoglobin 
contained in the red blood corpuscles is then conveyed, through the arterial 
System, to the varions parts of the t)ody, and of the terminais of the arterial 
System, passing through a mass of tissue, it gives up its oxygen, to oxidize 
the tissues, or materials that niay be in solution there, to form carbon diox- 
ide and to form water, and this oxyhemoglobin is thereby redueed to the con- 
dition of hemoglobin which is returned by the venons System to the lungs, 
to be again oxygenated. That Is where the hemoglobin wlll again combine 
with oxygen to form oxyhemoglobin, and a given quantity of hemoglobin may 
serve to carry a given quantity of oxygen to the System. Xow, however, if 
jiny of this hemoglobin Is converted Into methemoglobin, whicli is a com- 
pound of oxygen witli hemoglobin. In which the oxygen Is more firmly com- 
bined than in the case of oxyhemoglobin, although the quantity of oxygen is 
the same, the oxygen is so firmly attached — combined with the hemoglobin 
— that the vital processes are not sufficiently strong to separate the oxygen 
from the hemoglobin, nor to use the oxygeîi to oxidize the tissue and tis- 
sue material, to sustain life, and, consequently, it passes through the cir- 
culation to the arterial system and the venous system, and continues this 
cycle until, finaliy, it is destroyed by the liver. Therefore, a certain quan- 
tity of the hemoglobin Is rendered inefficient. It no longer functionates as 
a carrier of oxygen to the System, serves, or acts, as a forelgn body In the 
blood circulation, and, therefore. must be removed. As I hâve said before, 
an extra strain Is placed upon the liver. In order to remove it, and an extra 
strain is placed upon the red blood marrow, in adults, to regenerate the 
corpuscles, and to replace the corpuscles of the hemoglobin that hâve been 
rendered inactive by the action of nitrite, and the formation of methemo- 
globin." 

It is also said that the continued présence of nitrites in the System 
does not develop any tolérance on the part of the body or means of 
neutralizing its normal action. On the other hand, it was proved that 
no injurious effect had ever been observed from the use of bleached 
flour, although such flour had been largely used; that nitrites in some 
or greater amounts are frequently présent in potable water, bacon, 



622 202 FEDERAL REPORTER 

ham, fruits, and certain vegetables, and even in tHe saliva of both 
adults and children, and no evil resuit bas been detected ; that urea 
usually présent in saliva is, when taken into the stomach, a neutralizer 
of nitrites, and is a method by which nature averts harm from minute 
quantities of nitrites so constantly- taken into the System. In this 
çonflict of évidence it was essentially a matter for the jury to find 
the fact under proper instructions. Expert testimony is but évidence. 
In case of dispute the controversy cannot be settled by the judicial 
knowledge of the court. U. S. v. McGlue, 1 Curt. 1-9, Fed. Cas. No. 
15,679; U. S. v. Molloy (C. C.) 31 Fed. 19. It cannot be held that 
the évidence was so conclusive in favor of the government as to war- 
rant the court in withdrawing this issue from the jury. 

[3] The government also claimed that the seized flour was adul- 
terated within the first and fourth subdivisions of section 7 before 
quoted, in that a substance, viz., nitrites or nitrite reacting material, 
had been mixed and packed vvith it so as to reduce or lower or in- 
juriously affect its quality or strength, and that it had been thereby col- 
ored in a manner whereby damage or inferiority is concealed. The 
claimant requested a peremptory instruction in its favor on the issues 
so tendered by the libel, and assigns the refusai to so instruct as error. 

The mixture referred to in the first subdivision must be held to in- 
clude a chemical compound as well as a mechanical mixture. While 
this does not accord with the scientific définition of a mixture, yet in 
common acceptation mixtures and compounds are not discriminated. 
The evil intended to be remedied by the statute is not limited to a me- 
chanical mixture, but is just as potent when the chemical union re- 
sults from the two substances with the deleterious effect intended to be 
prevented by the act. Similarly, the word "colored" must be held to 
include any artificially produced change in the natural color of the 
substance "in a manner whereby damage or inferiority is concealed," 
even if the change is, as in this case, a removing of color. This is the 
évident intent of the statute. The act is essentially remédiai, and its 
évident purpose is not to be defeated by any narrowness of construc- 
tion. Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct. 158. 
49 L. Ed. 363. 

[4] There was évidence that bleached flour did not improve with 
âge in the manner characteristic of unbleached flour, nor did it, as 
the claimant contended, suddenly take on the condition of properly 
aged flour which had not been subjected to the bleaching process. 
That in dough made from bleached flour the gluten never attained 
the toughness found in dough from unbleached and properly aged 
flour, and that this toughness was a valuable property in the making 
of bread. In other words, that as an ultimate resuit of the mîxing of 
the flour with nitrogen peroxide gas the bread-making quality had 
been ihjuriotisly afi^ected. We are not concerned with the opposing 
testimony.,. It was for the jury to détermine the fact, and the court 
did not err in refusing to peremptorily instruct for the claimant so 
far as the claîm of adultération was based on the first subdivision, be- 
fore quoted. 
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[5] The daim of adultération under the fourth subdivision présents 
a différent question. There is évidence that flour made from new 
wheat is darker in color than the flour made from wheat which has 
gone through an incipierit fermentation or sweating process in the 
stack, and, second, through a similar process after threshing. This 
involves time; also that freshly milled flour is darker than it sub- 
sequently becomes when kept for a certain period of time ; that 
clear flour is darker than straight flour and straight flour is dark- 
er than patent flour ; that color is to some extent an index of 
the quality of the flour, and as such influences the ordinary purchaser; 
that ail grades of bleached flour are whiter than unbleached. In this 
way the index of color becomes unreliable, and a purchaser may take 
the bleached straight for unbleached patent flour. With the évidence 
on which the inferiority of the bleached flour is claimed, this, it is 
contended, brings the case within the fourth subdivision of section 7. 
Opposed to this, it appears : That color is at best an uncertain index 
of quality, and that dealers in flour use other means to ascertain qual- 
ity. That the color of bleached flour is distinct from that of un- 
bleached flour ; the dead white of the bleached is contrasted with the 
cream white of the unbleached. That bleaching of flour does not 
obliterate the différences in appearance of différent grades of bleached 
flour. That, while patent flour obtains a higher price in the market 
than straight flour, this is not due to any superiority in patent flour 
from a nutritions standpoint, but is due to the fact that bread baked 
from it is whiter in appearance, and hence more pleasing to the eye. 
This aesthetic resuit can be obtained by a certain process of conditioning 
the wheat and milling the flour. Was it the intention of the statute 
that this process should hâve a monopoly? Whiteness in flour is a 
désirable end in and of itself. Its connection with flour of any par- 
ticular grade is purely incidental. We are not persuaded that by the 
bleaching process flour is so colored as to conceal inferiority, or that 
by it flour is adulterated within the intent of subdivision four of sec- 
tion 7 of this act. 

[B] The court submitted to the jury the charge contained in the 
libel that this flour was misbranded, and in effect instructed the jur}' 
that they should find for the government if the flour was not a pat- 
ent flour or was not made from first quality hard wheat. This was 
excepted to and is assigned as error. The contention of the plaintiff 
in error, as presented to the trial court by varions requests for instruc- 
tions, is that no évidence was introduced tending to prove that the 
. seized flour was not a patent flour, and that the issue tendered by the 
libel as to the quality of the wheat only went to the question whether 
it was hard or soft wheat, and that there was no évidence that the 
wheat was soft. It will serve no useful purpose to review at length 
the évidence. It suffices to say that it appears that the seized flour 
contains 90 per cent, of the flour content of the wheat; that there 
is no fixed standard as to the percentage of the flour content which 
may be properly termed patent flour. When the process first originated, 
a relatively low percentage was called patent flour ; as improvements 
were made in the methods of manufacture, a higher percentage was 
customarily so labeled. Différent mills adopt différent standards. 
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varying în accordance with the efficiency of their methods of manu- 
facture. The quality of the wheat milled also enters into the ques- 
tion. The better the wheat the higher the percentage of the flour 
content that may properly be classed as patent flour. The case of the 
government rests entirely on the évidence of some millers that in their 
opinion no greater percentage than 85 per cent, can be properly classed 
as patent flour. This évidence is based upon the expérience of those 
witnesses with différent machinery and wheat, and is not predicated 
upon the claimant's methods of manufacture. There is a concurrence 
of the witnesses that the term "patent flour" does not connote any 
fixed or maximum percentage of the flour content of the berry. In 
other words, by "patent flour" is meant flour containing less than the 
total of the flour content of the wheat. Giving those words that signi- 
fication, there was no évidence of falsity, and the claimant was enti- 
tled to hâve that issue withdrawn from the jury by a peremptory in- 
struction in its favor. 

[7] It was charged in the amended libel that the seized flour was 
misbranded in that it was labeled as made of the first quality of hard 
wheat, whereas, in truth it was made in whole or in part of soft wheat. 
This charge was denied in the answer. The évidence adduced in its 
support is that the flour was milled from No. 2 Turkey red wheat 
and was not of the first quality, but that no soft wheat entered into 
its composition. The trial court, in substance, instructed the jury that 
if the wheat was not of the first quality the charge of misbranding was 
sustained. Fairly construed, the libel tendered the issue of soft wheat 
as distinguished from hard wheat. The pleader assumed that it was 
incumbent upon him to specify the particular in which the branding 
was false. If it be permissible to so specify and failing to support 
the spécification, to prove falsity in another particular within the gên- 
erai averment of falsity, then the spécification serves but to draw the 
attention of the défendant from the actual point of controversy and 
to mislead. It was error to submit the charge of misbranding to the 
jury. 

Errors are assignée or. varions rulings in the admission of testi- 
mony; but as the pages of the record which presented the testimony 
objected to are not stated in the brief of the plaintiff in error, as re- 
quired by rule 24 of this court, we deem it unnecessary to considcr 
them. Hoge v. Magnes, 85 Fed. 355-358, 29 C. C. A. 564. 

The constitutionality of the Food and Drugs Act is attacked by the 
plaintifl: in error and was exhaustively argued. The point of the at- 
tack is that the statute as construed by the trial court applied to food 
products in fact entirely innocuous and which could not possibly be 
injurious to health nor deceptive. As we bave not so interpreted the 
statute, it is not necessary to express any opinion as to the validity of 
a statute excluding from Interstate commerce harmless food products 
which are ofïered for sale without déception. 

The judgment below must be reversed, and the case remanded for 
a nevv trial, and it is so ordered. 
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HINOHMAN et al. v. RII'INSKY. 

EIPrNSKY V. HINCHMAN et al. 

(Circuit Court of Appeals, Nintli Circuit. January 13, 1913.) 

Nos. 1,993, 2,015, aud 2,045. 

1. Appeal axd Error (§ 1208*)— Keversal— Restitution of Co.sts Col- 

lecte!) iK LowER Court. 

Tlie awiirding of costs to au aiipellant on reversai of the decree be- 
low by a Circuit Court of Appeals is a part of the judgnient of tliat 
court," whicli cauuot be ebangeU by any a<-tion of tlie court below after 
tlie cause is remauded; and wliere tlie decree for costs entered in the 
trial court against the appellant was collected peuding the appeal, it is 
proper for that court, on receipt of the mandate, to award restitution 
of such costs. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4701- 
4709 ; Bec. Dig. § 1208.*] 

2. Costs (§ -32*) — Pup.lic Lands — Suit in Support of Adverse Claim. 

lu a suit against a homestead settler in Alaska in aid of an adverse 
daim, brougbt under Act May 14, 1898, c. 299, § 1, 30 Stat. 409 et seq. 
(U. S. Comp. St. 1901, p. 1412), extendinsT the homestead laws to that 
territory, as amended by Act March 3, 1903, e. 1002, 32 Stat. 1028 (U. 
S. Comp. St. Supp. 1911, p. 606), to prevent the issuance of a patent to 
the homestead claiuiant, where neither party establishes a right to the 
laud, ueitlier should be allowed costs. 

[VaI. Note.— For other cases, see Costs, Cent. Dig. §§ 108-132; Dec. 
Dig. § ,32.*] 

3. Public Lands (§ .39*) — Town Sites — Suit in Aid op Adverse Claim — 

JOINIUÎR of ClaIMANTS. 

Occupants of lots on public land in an unincorporated town In Alaska, 
who hâve made application to hâve the same surveyed as a tovvnsite, 
p<}ndiug the apiioiutnient of a town-site trustée, may join in a suit 
brought in aid of a contest filed against the issuance of a patent on a 
homestead eiitry wliich eonflicts with their claims. 

[Fa\. Note.— For other cases, see Public Lands, Cent. Dig. §§ 83-90, 
92-99 ; Dec. Dig. § 39.*] 

4. Public Imniis (§ 39*) — Contest P.etweek Town Site and Homestead 

CLAi'.tANTS — Evidence of Possession Considered. 

Evidence considorod, in a suit by settlers ou public land who had made 
application for its survey as a town site, in aid of an adverse claim flle<l 
against defeudant's application for a patent on a homestead entry, and 
hcld uot to sliow such prier aud continued i)ossession by défendant as to 
entitie him to a patent, except as to a portion of tlie tract claimed which 
had been actually oceupied aud Improved by him and his predecessors 
iu inlerest. 

[Ed. Note.- For other cases, see Publie Lands. Cent. Dig. §§ 83-90, 92- 
99 ; Dec. Dig. § 39.» 

Kights acquirod by homestead settlements and entries, see note to 
McCuue V. Essig, 59 0. C. A. 434.] 

Appeal from the District Court of the United States for Division 
No. 1 of the District of Alaska; Edward E. Cushman, Judge. 

Suit in equity by G. W. Hinchman and others against Solomon Rip- 
insky. From the decree both parties appeal. Reversed in part. 

•For other cases see same toplc £ | number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
202 F.— 40 
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Lewis P. Shackleford, of Juneau, Alaska, and Alfred Sutro, of San 
Francisco, Cal. (Albert Fink, of San Francisco, Cal, of counsel), for 
plaintifïs. 

R. W. Jennings, of Baltimore, Md., and J. H. Cobb, of Juneau, 
Alaska, for défendant. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is the second appeal. The 
cause was reversed on the first, and remanded for such further pro- 
ceedings as to the trial court might seem proper. The District Court 
allowed an amendment of the complaint in such manner as to show 
that the suit was instituted in support of an adverse claim, entered in 
the Land Office, to the application of the défendant, Solomon Ripin- 
sky, for a homestead patent in pursuance of survey No. 573. A new 
trial was had, resulting in a decree that plaintifïs take nothing by the 
bill of complaint ; that défendant is the owner of the following par- 
cels of land, comprised by survey No. 573, namely, a parcel 100x150 
feet in area in the extrême east end of said survey, and parcel No. 5, 
in block 1, according to a plat made by Walter Fogelstrom; and that 
Ripinsky, the défendant, recover of and f rom the plaintifïs his costs 
and disbursements. FVom this decree, both plaintifïs and défendant 
prosecute an appeal. The appeal of Ripinsky is known on the docket 
hère as No. 2,015, and that of Flinchman et al. as No. 2,045. When 
the cause was reversed on the prior appeal, costs were awarded to 
Ripinsky, the défendant and appellant. The amount of thèse costs 
was taxed at $1,436.95. While the cause was on appeal, the plain- 
tifïs, who were appellees hère, issued exécution and enforced payment 
by Ripinsky of the costs and disbursements awarded against him in 
the trial court, amounting to $456.75. When the mandate of this 
court went down, covmsel for Ripinsky moved the District Court that, 
in entering its decree upon the mandate, it include therein a decree 
also against the plaintifïs for restitution of the costs collected under 
exécution upon the reversed decree, which motion was allowed, and 
decree entered accordingly. The plaintifïs hâve filed an appeal froni 
this decree also. Its docket number hère is 1,993. AU thèse appeals 
hâve been Consolidated, and were heard together. It will be conven- 
ient to dispose of the last-named appeal first, and then the other two 
will be disposed of as one cause. 

[1] The costs on appeal were awarded by this court. Such award 
constituted part and parcel of its judgment in reversing the cause 
brought up. It became a finality, and when the cause went down the 
court below was bound to observe the injunctions of the mandate. 
' The judgment was binding on the court below, and it had no power 
or authority to revise or modify it, or to do otherwise than to enter it 
as the judgment of that court. From such judgment, there was no 
second appeal to this court. It is almost axiomatic that none of the 
questions before the court and determined on writ of error or appeal 
can be heard or re-examined if the case be again brought up. To al- 
low this would lead to endless litigation, and the end of the law could 
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never be reached. 2 Ency. U. S. Sup. Ct. Reports, p. 412, and notes, 
pp. 412, 413, 414. In this case tlie costs on the appeal were a matter 
determined by this court, and a second appeal as to thèse falls clearly 
within the principle stated, and is not allowable. 

While it is true that appellant in the first appeal, by his objection to 
the first amended complaint, as appears now from the record brought 
hère in case No. 2,045, was instrumental in causing the pleadings to be 
so amended as to présent a simple cause for quieting title, and not 
one in aid of an adverse claim, yet it was within the privilège of the 
appellees to bring up that record by an amendment to the abstract, 
and in that way the entire cause could then hâve been fully presented. 
It is incumbent on the appellant to bring up so much of the recoi'd 
only, not omitting the évidence, of course, as will présent the matters 
he relies upon for error. If the appellee conceives there is error 
against him in the record, or such action had as will cure the errors 
relied upon by appellant, he should bring it to the attention of the 
court by an amendment of the abstract. Not observing this principle, 
he alone is to blâme, and not the appellant. 

As it respects the restitution awarded by the District Court, that 
was a relief very properly granted, under the condition of the record 
at that time. The decree of the trial court stood reversed and an- 
nuUed, and the appellant was entitled to hâve that returned to him 
which was taken away by an erroneous judgment. Northwestern 
Fuel Co. V. Brock, 139 U. S. 216, 220, 11 Sup. Ct. 523, 35 L. Ed. 151. 
is décisive of the question. Cause No. 1,993 should therefore be af- 
firmed, with costs against the appellants. 

The statute under which this proceeding is now pending is that of 
May 14, 1898 (30 Stat. 409, 413, 414, c. 299 [U. S. Comp. St. 1901, 
p. 1412]), extending the homestead laws of the United States to the 
territory of Alaska, as amended by the act of March 3, 1903 (32 Stat. 
1028, 1029, C.T002 [U. S. Comp. St. Supp. 1911, p. 606]). By that 
statute, when application for patent is made under the horriestead law, 
and notice given, any person having an adverse interest in or claim to 
the land for which patent is sought may, within a time fixed by the 
act, file an adverse claim setting forth the nature and extent thereof, 
and within 30 days thereafter may begin an action to quiet title in a 
court of compétent jurisdiction in the district of Alaska, after which 
it is declared: 

"No paterit shall issue for such claim until the final adjudication of the 
rlghtis of the parties, and such patent shall then be issued in conformity with 
the final decree of the court." 

[2] The statute lias in purview, no doubt, adverse claimants who 
are seeking title from the government to the same parcel of govern- 
ment land, and it is incumbent upon the contestants to show by what 
right they respectively claim superiority each over his adversary. The 
final judgment of the court will détermine the respective rights oi 
the parties, and the final patent is made dépendent upon the resuit of 
such adjuçiicatipn. The statute has its prototype in the statutes pro- 
viding foi! the acquisition of minerai lands. Section 2326, Revised 
Statutes (U. S. Comp. St. 1901, p. 1430), provides for an action of 
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the kind in case of contest between applicants for the sanie tract of 
minerai land. Tl:is section was amended March 3, 1881 (21 Stat. 505, 
c. 140), so that if, in any action brouglit in pursuance thereof, the 
title to tlie ground in controversy be not established by either party, 
the costs shall not be allovved to either party. While there exists no 
such amendment or provision with respect to the statute under which 
this suit is instituted, yet it would seem to be the reasonable course 
under like conditions. The référence to the courts of the controversy 
under the statute is in aid of the Land Department, and such form 
of suit or action may be adopted as would seem most appropriate to 
meet the exigencies of the case. Perego v. Dodge, 163 U. S. 160, 164, 
16 Sup. Ct. 971, 41 L. Ed. 113. 

In the case at bar the défendant, Ripinsky, is claiming by right of 
a homestead entry, with possession dating back to about December 
2, 1897, derived f rom Sarah Dickinson. On the other hand, complain- 
ants are claiming possession with a view to obtaining title from the 
government under the town-site statutes. Lands in Alaska may be 
entered for town-site purposes, for the several use and benefit of the 
occupants, by such trustée o" trustées as may be named by the Secre- 
tary of the Interior for that purpose, such entries to be made under 
the provisions of section 2387 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 1457) as near as may be, and, when such entries shall 
hâve been made, it is made the duty of the Secretary of the Interior 
to provide for the proper exécution of the trust. 26 Stat. 1099, 1 
Fed. Stat. Ann. 53. Section 2387, Revised Statutes, provides that 
whenever any portion of the public lands bas been or may be settled 
upon and occupied as a town site, not subject to entry under the 
agricultural pre-emption laws, the corporate authorities, if the town 
be incorporated, and, if not, the county judge, are empowered to enter 
the land settled upon and occupied, in trust, for the several use and 
benefit of the occupants, according to their respective interests. Un- 
der thèse statutes, the initiatory steps to be taken by citizens in estab- 
lishing a town site upon public land are to settle upon and occupy the 
land for town-site purposes. When so occupied, they may hâve the 
same entered in the Land Office for such purposes, through a trustée 
or trustées named by the Secretary of the Interior, by whom it is 
entered in trust for the settlers and occupants. 

The plaintifïs by their bill of complaint aver settlement and occu- 
pancy, dating from December, 1897, and prior in time to the occupan- 
cy of the défendant, of the larger portion of the lands embraced in 
defendant's homestead survey No. 573, and that they hâve applied to 
the proper officers in the United States Land Office for a survey of 
such lands for the purpose of entering the same as a town site under 
the laws of the United States. 

[3] The question is again presented hère, as it was on the first ap- 
peal, whether the plaintifïs were entitled to join in a bill of complaint 
in aid of the contest against the issuance of a patent to the défendant 
under his homestead application therefor. Ripinsky v. Hinchman, 181 
Fed. 786, 105 C. C. A. 462. As the cause was then presented, which 
was in the way of an ordinary suit to quiet title, it was held that such 
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joinder was not permissible. The case now cornes hère in a very 
différent aspect. The cdmplaint shows a cause in aid of the complain- 
ants' contest in the Land Office against the claim of Ripinsky for a 
homestead patent. 

It is undoubtedly proper and regular under the statute for the set- 
tiers and occupants to pétition the Secretary of the Interior to name 
a trustée or trustées to enter the lands so occupied for town-site pur- 
poses, who, when so named, would become the trustée or trustées for 
ail, and thereafter administer the trust for ail. There exists no good 
reason why they should not also join in a suit for contest against the 
issuance of patent prior to the time when a trustée or trustées may be 
named by the Secretary of the Interior for making such entry for 
town-site purposes. After the trustées are named and entry made, then 
the trustées would very properly represent the settlers and occupants. 
Ashby V. Hall, 119 U. S. 526, 7 Sup. Ct. 308, 30 L. Ed. 469; Martin 
V. Hoff, 7 Ariz. 247, 64 Pac. 445. We think, in the présent state of 
the record, it was appropriate for the alleged settlers and occupants 
to join in the bill of complaint for the particular relief sought. 

This brings us to a considération of the relative rights of the parties 
contestant. The manner and character of plaintiffs' settlement, oc- 
cupancy, and holding are sufficiently set out in the opinion heretofore 
rendered (181 Fed. 789, 105 C. C. A. 462, et seq.), and it is unnecessary 
that we should do more at this time than to refer to what is there 
stated upon the subject, except to say that a letter was offered in év- 
idence on the last trial, from the Commissioner of the General Land 
Office to the United States Surveyor General of Alaska, whereby it 
appears that George Vogel and 57 other settlers at Haines petitioned 
for a survey of the boundaries of the town site, which pétition had been 
favorably considered, but advising that further action in the way of 
making a survey "should be contingent upon the action that may be 
taken upon a homestead entry that may be made by Sol Ripinsky un- 
der survey No. 573." This letter bears date July 17, 1905. It is ap- 
parent, therefore, that plaintiffs had proceeded as far as they could 
in the Land Office when the contest was brought on. Their rights 
for the establishment of a town site were still initiatory, and had not 
proceeded further than the filing of a pétition for an officiai survey 
for a boundary thereof. They had in no way as yet established a 
right to a patent from the government. 

[4] Let us now consider the rights of Ripinsky, the défendant, as 
acquired under his homestead application, to entitle him to a patent, 
and détermine whether they are superior to the rights of complain- 
ants, and, if so, in what respect. 

In 1878 George Dickinson, at the time married to an Indian woman 
named Sarah, being the représentative of the Northwest Trading 
Company, established a trading post at Portage Cove, now known as 
Haines. He located a tract of land for the company for trading pur- 
poses, and erected the buildings now occupied by the défendant. At 
Dickinson's request, an officer of the United States steamship James- 
town surveyed the tract so located and set the corner posts. It is in 
évidence that Dickinson constructed an inclosure around the tract, 
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consisting partly of brush and rails on the south line, and the balance 
of a single galvanized wire. The lines were also blazed, as they ran 
mostly through the timber, and a small portion of the ground was 
cleared and used for garden purposes. In 1880 Dickinson succeeded 
to the interest of the Trading Company, and continued to occupy the 
buildings until his death in 1888. He left surviving him his wife, 
Sarah Dickinson, and a son and daughter, William and Sarah. The 
widow and son and daughffer continued to occupy the buildings and 
to carry on the business until December, 1897. On December 2d of 
that year Mrs. Dickinson executed a deed to Ripinsky, describing the 
premises conveyed as f ollows : 

"Both buildings and ail the land adjoining the Presbyterian Mission ground.'^, 
sltnate at Haines Mission, Alaska, except one acre of laud clalmed by Mrs.. 
.T. Daltou. Ail the above property was left to me hy my deceased husband. 
George ilickinson, and was known as the Dickinson property, which 1 wiil 
défend against ail clain.s. Adjoining the Mission giounds on the soutli and 
the Indian village on the north." 

Whether Ripinsky went into possession at once is a niatter in dis- 
pute ; but a little later William Dickinson forcibly entered, and main- 
tained possession with force until Ripinsky compromised with him by 
paying him $50, and acquired a deed from him bearing date Decem- 
ber 21, 1897, containing the following description : 

"Both landirigs and fifteen acres of land ad,ioining the Presbyterian Mis- 
sion grounds, situate at Haines Mission, Alaska, except one acre of land 
claimed by J. -Dalton." 

It is claimed by Ripinsky that he took immédiate possession of the 
property upon receiving the deed from Mrs. Dickinson, ran a two- 
wire fence about the land, and has continued in possession ever since, 
except as dispossessed by the complainants without right. 

The real controversy hinges about the question of prior possession 
as between the parties litigant. We are but little concerned with the 
manner of conveyance from the Northwest Trading Company to 
Dickinson, ^nd from Sarah and William Dickinson to Ripinsky. It 
is sufScient to inquire respecting the transfer of possession. 

Ripinsky relates that when he came to trade with Mrs. Dickinson 
— who was an Indian woman, a native of Alaska, of superior intelli- 
gence, with sufficient knowledge of the English language to act as in- 
terpréter for the natives — she told him that she had 16 acres of land, 
less one acre which she had sold to Dalton; that George Dickinson 
told him, previous to his death, that he had 16 acres, and showed him 
the posts established about the boundaries. He attempted to locate 
the position of the stakes on the map, Plaintiffs' Exhibit 1, which was 
offeredjti' évidence. One he fîxed as being near Sixth avenue, but 
was indefinite abolit it, and two others he located at the east end of the 
tract. He further relates that, right after he obtained the deed from 
Mrs. Dickinson, he ran a fence, consisting of two barbed wires and 
posts, around the tract; that his brother and some Indians did the 
work, after he had shown them the Hnes, and that the fence extended 
back fropi the beach westerly 2,400 feét, a little more or less, and that 
therë wàs nbt a'soul upon the tract othefthan himself and those work- 
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ing for him at tlie time ; that the fence remained until the rush of peo- 
ple came in the fall of 1898, who overran the property, tore the fence 
down, and began their settlement ; and, further, that he protested to 
thèse people that they were upon his premises. Later, to vvit, in 
' 1903, he sent registered letters to persons exercising possession, warn- 
ing them off, and of his claim. 

Ripinsky filed his homestead location June 23, 1903, and an amend- 
ed notice December 18, 1905, whereby he claimed actual, personal, and 
continuons occupation and settlement since the month of December, 
1897. In the meantime survey No. 573 was made, which was ap- 
proved by the Surveyor General of Alaska, and later duly filed in the 
United States Land Office. 

On cross-examination Ripinsky states that George Dickinson first 
showed him the corners of the tract in 1886, and said he was going to 
clear it, and that he did not know whether that tract contained a good 
deal more territory than the one in question. He further states that, 
in showing him the land, Dickinson went along up the Indian trail, 
now occupied by Main street, "up to Sixth avenue somewhere," and 
showed him the corner post there, a square post about four feet high, 
but that he saw no marks upon it; from there they went northerly, 
somewhere about Sixth avenue, then "over some place to Dalton 
Street," he supposes to where the northwest corner of block No. 5 
l's now located, and found a corner post, an old one, which might hâve 
been there 10 or 15 years; from there they went through the large 
timber to the locality of the buildings, where Dickinson had a garden, 
warehouse, storehouse, and woodyard. He further states that Mrs. 
Dickinson took him out and showed him the corner stakes before he 
bought, when "Billy" went along, and that he went around the entire 
tract "lots of times"; that when he got the land he fenced it, begin- 
ning the next day; that "perhaps" — using his language— "he [his 
brother] was fencing one side and I was fencing the other side" ; that 
his brother had natives with him, and he (witness) also had some na- 
tives with him ; that he attached the wires to trees where convenient, 
and put posts in elsewhere; that he engaged in building the southern 
part of the fence; that there was some snow on the ground, and in 
some places the ground was fro?en hard, and that they dug the post 
holes with pick and shovel. When asked to give the names of the 
natives who assisted in building the fence, he mentioned "Willy" and 
"John Jack," both o^ whom he declared were dead, and further de- 
clared : 

"We had lots of them. l'retty nparall of the natives hâve died out. There 
wa.s an épidémie." 

Then he said, "We had Adolph ;" that prior to the fall of 1898 the 
fence was nearly ail standing, and that in the summer or fall they 
began tearing it down, but that nearly ail the fence was standing in 
the summer of 1898, and that it was a two-wire fence. When asked 
why he did not join onto the Misson fence, heanswered, "There ought 
to be a trail so people could walk." It further appeared that he 
brought an ejectment in the District Court of Alaska, at .Sitka, in 
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1899, against several of the setLlers, alleging prior occupancy and 
possession, and was defeated. 

M. Ripin, a brother of défendant, Ripinsky, but having had his 
name changed, testified that he fenced the tract off from Blind Isaac's, 
called Dalton street, "away up around and down to the Mission"; 
that he did not build the f ence along the trail on the south side, and 
that he had seen the f ence after it was completed "ail around" ; that 
it was probably eight or ten days after his brother bought from Mrs. 
Dickinson when he began on the building of the fence; that he did 
not fence the tract as the lines were run'by survey No. 573, but ran 
the fence straight up from Blind Isaac's, and did not inclose the 
Dalton acre ; that neither Mr. Fay nor any one else occupied the land 
at the time, and the last time he saw the fence was in the middle of 
January, 1898; that he saw the place after the Porcupine rush in 
July or August, 1898, and the fence was ail broken down, except 
where Blind Isaac lived, where it was standing pretty well ; that he 
did not go over to the west end of the tract, and could not tell about 
the fence there; that he heard Mrs. Dickinson say that she sold 15 
acres to Ripinsky ; that he ran the fence away up to pretty near where 
the sawmill is, which he thinks is up where Sixth avenue is, and about 
300 feet from the Mission line; and that he at one time warned off 
a man who was building a house for Cari Wilson. 

On cross-examination he states that a white man whom they called 
"Adolph" and a half dozen natives helped him to build the fence ; that 
he guessed the natives were yet in Haines ; that it must hâve been the 
lOth or 12th of December when he built the fence; that he helped two 
days in building the fence, and guessed that it took the parties two 
weeks to build it ; that he came over from Chilkat to Haines every oth- 
er day and saw the natives building the fence; that the fence was 
there in the spring of 1898, and part of it in the summer — it was in 
the summer that people began to break it down ; that there is no sign 
of it there now, and has not been for eight or nine years; that his 
brother got the wire with which to build the fence from Mr. Warne, 
the Presbyterian missionary, and that he saw the corner post over by 
the sawmill. When asked for a description of the post, he answered* 
that he guessed it was a "regular post from a tree," and that when he 
saw it the fence had been built right up to it. Being further asked, 
"Now, you don't know whether there was a corner post there before 
the fence was built, or not?" he answered, "I guess there wasn't." 
He further states that he saw the southeast corner post aiso, which 
was after the fence was built, and that he helped build that fence. 

Franklin A. Rogers testifies that he was a résident of Haines from 
May 8 to the last of November, 1896, and from April, 1897, to Jan- 
uary, 1898, and ofï and on to May of that year ; that when he went 
to Haines in 1896 he was informed that the two buildings and ground 
belonged to Mrs. Dickinson, and that it was the old trading post while 
Mr. Dickinson was alive; that they lived and had a store in the build- 
ing next to the Mission, that the second one was the warehouse, and 
that ail the time he was there he never heard it called by any other 
name than the Dickinson property. He says that Mrs. Dickinson and 
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William told him that it extended from the north line of the Mission 
north to Blind Isaac's, less the corner of one acre sold to Dalton, and, 
from the water on the east, west to embrace 15 acres, and that he went 
over with Solomon Ripinsky what he said included 15 acres; that the 
land would hâve to run from tide water west about 2,500 feet to make 
15 acres; that he does not know whether the Dickinson tract was ever 
fenced or not, but that a portion on the east had been used for a gar- 
den and was fenced when he went there in 1896 ; that he assisted 
Ripinsky in negotiating the purchase from Mrs. Dickinson; that he 
had the deed recorded on December 13th ; that on tke 21st William, 
the son, had broken into the store building, and that he (witness) 
brought about a compromise between him and Ripinsky, when William 
gave the latter a deed to his interest in the premises ; that at the time 
of the transaction with Ripinsky W. W. Warne had a pièce of land 
staked off, which had a notice of claim posted on it; that witness 
staked off 200x200 feet for himself, and put up a notice which bore 
date December 7th, and was recorded December 18th; that when he 
returned from Dyea, on December 19th, he told Warne that Ripinsky 
had bought Mrs. Dickinson's right; that he (witness) staked out a 
pièce for Miss Manning ; that af ter he had been around the tract with 
"Billy" Dickinson, he told Mrs. Campbell (née Manning) that part of 
her pièce, his own, Mr. Warne's, Miss McPherson's, and four or five 
other claims were on the land Mrs. Dickinson had sold to Ripinsky, 
and told Warne that Ripinsky could claim the "whole business," and 
that he told Al James and one other party the same; that there were 
no buildings put on any of the land claimed by Mrs. Dickinson when 
he (witness) ran the wire fence about his own lot, and when Ripinsky 
made his claim known and ran his wire around the entire place, in- 
cluding ail of Warne's, the witness'. Miss Manning's, Al James' and 
one other on the west; that Ripinsky warned ail of them not to put 
anything on the land, as it was his, but told witness to leave his be as 
it was, and that he should hâve it, and to tell Miss Manning the same 
as to hers ; that Spooner was building on the Dalton acre at the time ; 
that witness did no more on his pièce, for he was satisfied that it was 
in the 15-acre tract, and left, trusting "the colonel" to do as he agreed ; 
that the others paid no attention to what he told them, but kept on 
improving and putting buildings up on the land. 

William Dickinson testifies that his father took up ground for the 
Northwest Trading Company, 40 acres, and also 160 acres for the 
Mission, the former of which adjoined the latter on the north; that 
his father put out the posts around his 40 acres ; that one of the offi- 
cers came off the Jamestown and surveyed it, and he and his father 
put up a single wire fence about it : that they put out three posts — 
four including the rock at the Mission grounds; that the galvanized 
wire vvâs put up, and the trees blazed along the way to show the Unes; 
that two posts were set at the west end, one at each corner; that one 
of them was about six feet long, and close to the Vogel mill, about 100 
to 150 feet towards the mountain back of Haines; that he and his 
mother sold the property they claimed at Haines to Ripinsky; and that 
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since they sold, at the request of Ripinsky, he (witness) showed Ripin- 
sky the stakes that his father set but. 

On cross-examination he relates that the survey for the Trading 
Company was made in 1878 or 1879, when he was 14 or 15 years old,, 
though a little later he says he was but 11 or 12 years old; that the 
clearing went farther back than the fence aromid the garden — that is., 
beyond where Vogel's building now is — which is on Second avenue :: 
that the tract that was cleared was 300 feet wide, more or less, from 
the beach ; that the posts that were put out by his father and the sur- 
veyor included the same tract since conveyed to Ripinsky, with the 
exception of the Dalton acre and the Blind Isaac tract, and are the 
same posts that he showed to Ripinsky; that the two westerlj' posts 
are in exactly the same place as set by his father and the surveyor.. 
and the same that he showed to Ripinsky ; that the southwest corner 
of the tract was marked by a tree, and the marking was carved on 
it, and the tree was there when he sold to Ripinsky ; that the tract 
designated by the posts was supposed to contain 40 acres, more or 
less — that was his understanding; that the galvanized wire fence was 
constructed about tlie tract right after the lines were blazed, and that 
some of the fence was there yet when he showed the lines to Ripinsky ; 
that "there wasn't any on the trail that run to Indu-stuckee, and there 
was pièces you could see laying over bushes, and there was a pièce 
hanging to the posts, the northwest corner post, and there was a pièce 
hanging on the southwest corner you call it, the lower part towards 
where the Post is now." Witness continues that at the time he sold. 
to Ripinsky no one was on the ground, and that he showed Ripinsky 
the posts when he .sold his share. 

In réfutation of this testimony, tending to show the construction 
of the alleged inclosures about this tract of land, are many witnesses ; 
one class testifying that they went upon the premises beginning De- 
cember 14, 1897, and continuing through Decembér of 1897 and Jan- 
uary and February of 1898, and made lot locations, and settled upon 
and occupied the premises for dwelling and business purposes. To- 
such anextent was this lot location and settlement carried on that a 
survey was made and a town-site map prepared, which bears date Jan- 
uary 29, 1898, known as the "Fogelstrom Map." This aside from the 
testimony of Rogers, whereby it appears that Miss Manning and others 
located certain lots upon the tract in question for trade and business 
purposes, whicii they refused to relinquish, notwithstanding the claim 
of Ripinsky. And another class testifying that, although they were 
upon this tract in Decembér, 1897, and in January and February, 1898, 
and throughout that year, they saw nothing of any fencing about it. 
except such as inclosed the garden and along the Mission tract, extend- 
ing westerly to Second avenue. 

It would be strange, if such an inclosure had been constructed as 
Ripinsky clainis, that so many witnesses could be found, who had 
ample opportunity of observing the premises, to testify that they saw 
no sign of such an inclosure. There is much confusion with defend- 
ant's own witnesses as to the construction of the inclosure. While 
Ripinsky and his brother say that they constructed the inclosure, and 



HINCHMAN V. RIPINSKY Oo» 

Tiogers that he saw it after it was put iip, Ripinsky says it was con- 
structed at once after he traded with Mrs. Dickinson, and his brother 
is positive that it was about the lOth to the 12th of December that he 
was engaged in his part of the work. In this particular, both must be 
in error, if they built the fence at ail, for Ripinsky could not maintain 
possession until he settled with William Dickinson, which was not 
until December 21, 1897. The deed fixes the date of that transaction, 
and William Dickinson swears that he did not even show Ripinsky the 
boundaries until after that settlement. Then it must bave been after 
that time that the two-wire fence was constructed, which, taking two 
Weeks to do the work, would run it into January. Within that time there 
were a number of persons who located lots within the tract, and none 
were found to say that any inclosure was so constructed. Again, Rip- 
insky seems to think that they did not interfère with his inclosure un- 
til the summer of 1898, at the time of the Porcupine excitement. If 
that be true, the inclosure, or some part of it, should hâve been seen 
by some, at least, of the many persons who took up lots and made set- 
tlement upon the town site of Haines. Fifteen acres is not so large 
a tract of ground that its boundaries would entirely escape the notice 
of ail persons settling within its confines. The tract at its widest part, 
the original tract claimed before survey No. 573 was made, was not 
to exceed 270 or 280 feet, and was less than one-half mile in length. 
But Rogers' testimony shows that Miss Manning, Warne, and others 
laid claim to certain portions of the tract before there could hâve been 
any fence constructed, even before any deed was passed from William 
Dickinson to Ripinsky, and thèse refused to recognize Ripinsky's claim 
of right. This is borne out by the fact that Miss Manning, and even 
Rogers himself, posted notices of claim for trade and manufacturing 
purposes on December 7th, and Warne and wife and Bigford filed 
like notices on December 15th. And they continued the locations 
for dwelling, business, and town-site purposes. Another feature about 
the testimony respecting the construction of the fence is that Ripinsky 
has not produced any of the Indians who, he claims, helped in con- 
structing it. Ripinsky's brother said he guessed such Indians were 
living in Haines when his testimony was being taken, and Ripinsky 
says they are ail dead ; ail this as it may bear upon the credibility of 
Ripinsky and his brother in affirming that the inclosure was con- 
structed. 

It is necessary, in maintaining right to a patent under homestead 
entry, to show that the claimant is holding by right of prior and con- 
tinued possession, unless dispossessed by persons of inferior right. 
The évidence touching the possession of this tract of 15 acres prior 
to the entry of Ripinsky is very meager. The only testimony of ac- 
tual occupancy, outside of the buildings and the garden spot, is that 
of William Dickinson to the effect that the land was surveyed, the 
lines blazed, posts set at the corners, and a galvanized wire stretched 
about the entire tract. He was but 11 or 12 years old at the time this 
was done, and thinks that the survey contained 40 acres. When he 
showed Ripinsky the corners, he says he saw some pièces of the old 
wire hanging from one or two of the posts, and some along through 
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the brush ; but Ripinsky testifies to no such condition. Whether Wil- 
liam is right about it or net, it is very évident that this fence was 
not maintained. The tract, outside of the garden spot and a httle clear- 
ing to the west, was heavily wooded, and no clearing was attempted 
of that part, and apparently no use made of it whatever. That fence 
is supposed to hâve been constrncted in 1886 or 1887, 10 or 11 years 
before the sale to Ripinsky and his alleged occupancy. It fell into 
such disuse that nearly, if not quite, the last vestige of it had dis- 
appeared. The corner posts, if rightly located, only rernained, and 
it is problematical whether they ,were really identified. Outside of 
the survey, and the construction of this single wire fence, there is no 
évidence whatever of the exercise of any ownership or possession by 
Mrs. Dickinson or her predecessors over this part of the tract in ques- 
tion. 

A^ow, it may be, but it seems hardly crédible, that Ripinsky con- 
strncted the fence hc describes ; but, if so, it was subséquent to a time 
that others — -numerous others — were laying claini to parcels of the 
tract, and were in occupancy by settlement and otherwise. Ripinsky 
daims to hâve derived possession from Mrs. Dickinson and William. 
But Mrs. Dickinson and William had no actual or even constructive 
possession when they .sold to Ripinsky. (We refer hère to the land 
outside of the buildings, the garden spot, and some clearing to the 
west.) Hence Ripinsky must dépend upon himself having initiated 
possession such as will support his homestead application. It may 
be further mentioned that Ripinsky instituted a possessory action 
against a number of thèse claimants in 1899, in the District Court of 
Alaska, at Sitka, and was then defeated in a trial before a jury. 

We find that the possession of numerous others was prior to Ripin- 
sky's, and has so continued, so that it cannot be maintained that he bas 
a prior and superior right. Not having such right, he is without that 
quality of possession which will support his homestead entry. We 
find, however, that he acquired and has maintained possession of the 
land immediately about his building, including the garden spot and 
somewhat to the west, and the cleared land to the eastern boundary 
of the town of Haines, as shown by the map prepared by Davidson, 
introduced in évidence and marked "Plaintiiïs' Exliibit 1." The tract 
of which he has been thus possessed may be described by beginning 
at corner No. 1 of survey No. 573, and running thence north 14° 20' 
east 151.8 feet to corner No. 2; thence west 283.4 feet to the east 
boundary of the town of Haines as shown by the Davidson map, 
"Plaintiffs' Exhibit 1 ;" thence southwesterly along the east boundary 
line of said .survey to a point due west of the place of beginning; 
thence east 269.6 feet to the place of beginning. As to this tract Rip- 
insky is entitled to his patent. As to the balance of his claim, he 
must fail. The plaintiffs bave established no- right to a patent from 
the government in any respect. 

Costs will be awarded plaintiffs and appellants Hinchman et al. in 
the court below, both trials, and upon this the second appeal in cases 
Nos. 2,045 and 2,015, but not in the first appeal, the costs wherein 
were awarded to défendant and appellee Ripinsky by the former judg- 
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ment of this court; and costs willbe avvarded défendant and appellee 
Ripinsky in case No. 1,993, both in the court below and upon this ap- 
peal. 



DANIELS et al. y. PORTLAXD GOLD MINING CO. et al. 
(Circuit Court of Appeals, Eightli Circuit. Kovember 23, 1912.) 

No. 3,755. 

1. Injunction (1§ 34, 102*)— Scope of Kemedy. 

Though a writ of iujuuctiou may lie iiroperly employed to protect 
rights of property, however great or siiuill, complicated or simple, it 
should not be niade a velilcle for invadiiig tlie legitimate législative prov- 
ince of government or a means of estal)lishing a system of rulos for the 
régulation of the business of a comumnity, nor should it be used as an 
ordinary supplément to the eriniinal laws of the state. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 74-81, 176; 
Dec. Dig. §§ 34, 102.*] 

2. Injunction (§ 34*) — Subjects of .Turisdiction — -REauLATiON of Business. 

A fédéral court of equity is without authority at suit of private parties 
to enjoin certain persons froni eiitering upon and conducting a lawful 
business in which others are engaged without restrictions, except subject 
to régulations preseribed by t!ie court, and designed to prevent tliem front 
making the business a cover for criminal opérations. Sueh régulation of 
a business is an exercise of the police power of the state and a législa- 
tive function, which, even when so exercised, must be gênerai in its ap- 
plication. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 74^81 ; Dec. 
Dig. § 34.*] 

3. Injunction (§ .34*) — Scope of Remedt — Régulation of Rusines.s. 

At suit of three nonresident inining corporations, bronght as alleged in 
behalf of themselves and niany others. sonie nanied and soine unknown. 
engaged in mining, inilliug, buying, and selling ore in a large mining dis- 
trict, a fédéral court granted an injunction restralniug a nunibeu of dé- 
fendants, who were résidents of the district, froni operating assay offices 
therein, or pnrchasing ore produced in the district without Hrst notifj- 
ing coniplainants or their représentative of any oft'ers of ore aud in effect 
obtainiug coniplainant's consent to its treatment or purcbase. The pur- 
pose of the injunction was to prevent défendants froiii conducting busi- 
ness as "high-grade assayers" in purchasiug stolen ore, but there were 
other assayers and dealers in the district, sonie of whora wei'e, as al- 
leged, interested as coniplainants. Held, that such injunction was an 
inadmissible exercise of judicial power. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 74-81 ; Dec. 
Dig. § 34.*] 

Sanborn, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado; Robert E. Lewis, Judge. 

Suit in equity by the Portland Gold Mining Company and others 
against Charles Daniels and others. Défendants appeal from an or- 
der granting a preliminary injunction. Reversed. 

Edward C. Stimson, of Denver, Colo. (James J. Banks, Lawrence 
Lewis, Francis J. Knauss, and Page M. Brereton, ail of Denver, Colo., 
on the brief), for appellants. 

•For other casea see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Charles S. Thomas, of Denver, Colo. (George L. Nye, W. P. Mal- 
turn, and W. H. Bryant, ail of Denver, Colo., and Hildreth Frost, of 
Colorado Springs, Colo., on the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

HOOK, Circuit Judge. This is a suit by three mining companies, 
two being citizens of other states than Colorado and one a citizen of 
Great Britain, on behalf of themselves and more than a hundred other 
corporations and individuals named in the bill, and also many others 
not named because unknown, ail engaged in mining, milling, buying, or 
selling ore in the Cripple Creek mining district of Colorado, to enjoin 
a nuniber of persons who are citizens of that state from operating 
assay offices, and from purchasing ore produced in that district. It is 
alleged that ail the mineowners of that territory, whether named or 
not, hâve a common interest in the object of the suit, and in the judg- 
ment of complainants would join in it if they could be seen. The 
gist of the complaint set forth with much détail is that high-grade gold 
ore worth from $1 to $100 per pound is being constantly stolen in 
small quantities, but of large aggregate, from the mines and the mills, 
smelters, and other places where ore is treated, by employés, lessees, 
and others, and that the criminal practice is knowingly encouraged and 
facilitated by défendants, who, under the prêteuse of conducting assay 
offices, receive the stolen property and buy it for a percentage of its 
value. In other words, it is claimed that the défendants, who in 
the language of the région are called "high-grade assayers," conduct 
"fences" or places where the thieves dispose of the stolen property. 
The prayer of the bill is that they be enjoined from conducting assay 
offices, and from purchasing or receiving ore not only from complain- 
ants' employés and lessees, but also from any other person in the 
mining district. 

The trial court gave complainants a temporary injunction restrain- 
ing défendants from purchasing, receiving for treatment, handling, 
or in any manner dealing in any ore, ore products, or other materials 
from mines or mills in the Cripple Creek mining district without first 
notifying the superintendent of one of the three companies which 
brought the suit at the company office, or the "secretary of the Cripple 
•Creek District Mineowners & Operators Association" at its office in 
Victor or Cripple Creek, Colo., as the représentative of complainants, 
of the fact that the ore, product, or material had been ofïered for 
sale, treatment, or handling, and giving the name of the person who 
offered it, the name of the mine or mill from which it purported to 
come, the owner thereof and the number of pounds, and also stating 
that its original condition when first ofl^ered had not been changed or 
altered. It vi'as further provided in the order of injunction that, if 
either of the superintendants or the secretary as the représentative of 
complainants should within 24 hours after receipt of such a notice 
from a défendant notify liim, in turn, that the ore or material had 
been stolen from a complainant, then the défendant must hold it for 
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48 hours thereafter before purchasing, treating, or dealing with it or 
agreeing to do so, and, finally, défendants were enjoined f rom treating, 
handling, or dealing in any ore, ore products, or materials of any kind 
or description except under the foregoing conditions and restrictions. 

[1] We think the injunction was an inadmissible exercise of the 
judicial power. Consistently with the fullest récognition of the pro- 
gressive and flexible character of equity jurisprudence and its con- 
tinuing adaptability to the increasing magnitude and complexity of 
modem affairs, care must nevertheless be taken not to transgress its 
fundamental limitations. Though the writ of injunction may be prop- 
erly employed to protect rights of property, however great or small, 
complicated or simple, it should not be made a vehicle for invading 
the legitimate législative province of government or a means of estab- 
lishing a System of rules for the régulation of the business of a commu- 
nity. Nor should it be used as an ordinary supplément to the criminaî 
laws of the state. There are several features of complainants' bill, 
which is most skillfully drawn, and of the proofs and order of injunc- 
tion that at once attract notice. The suit was brought by three out of a 
large number of corporations and individuals engaged in mining, mill- 
ing, buying, and selling the products of a great mining district. It 
was framed for the protection of the interests of ail, known and un- 
known, who were engaged in the business. The présence in the suit of 
ail of them, either actually or in a représentative way, was, practically 
speaking, vital to the relief sought, because it contemplated the exclu- 
sion of défendants from the right to assay, treat, buy, sell, or handle 
in any manner or form any of the products of the mines or mills in 
the district by whomsoever produced. An injunction as broad as the 
prayer of the bill would affect the right of every mine and mill owner 
to do with his product as he pleased. While it was averred that high- 
grade ore was easily recognized upon casual inspection, it was not 
claimed that the ore of the three complainants, whether high grade or 
low grade, was distinguishable from that of the hundred and more 
other companies and persons named in the bill or of the many others 
unknown and not named. It was there fore necessary that the suit 
proceed as upon a common concert of ail the mining and milling indus- 
tries of the district. This is so because if any of them stood upon their 
right, which the court could not lawfuUy deny, to employ a défendant 
as an assay er or to sell or otherwise intrust to him their product, the 
sweeping object of the suit would be defeated. It cannot be supposed 
that at the instance of some the court would restrain or regulate ail 
of them in the exercise of their légal rights. At this point we pass by 
the question of jurisdiction based on the contention that as gauged 
by the object of the bill ail the mine and mill owners were indispensable 
as parties complainant, and the fact that many of them were citizens 
of Colorado as were the défendants. 

Again, itappears from the bill and the proofs at the hearing that 
some of those in whose interest the suit was brought were themselves 
engaged in buying, selling and handling the mine products, also that 
there were assayers attached to some of the mines and mills and alscv 
independent assayers not so attached, but legitimately engaged in the 
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custom business on their own account. Their methods of doing busi- 
ness and the care they took to avoid stolen property were explained. 
Thèse people were not to be affected by the suit. The order of injunc- 
tion itself impliediy recognized the natural right of every person to 
be an assayer or to buy and sell the products of the mines, but it under- 
took judicially to establish a gênerai line of cleavage between honesty 
and dishonesty in the conduct of occupations which are intrinsically 
lawful and open to the pursuit of ail. To do so it prescribed rég- 
ulations to be observed by défendants and to be worked out through 
an agency composed of représentatives of the complainants ; and it 
prohibited défendants from engaging in the business at ail except upon 
the conditions laid down. Even in législation of that character the 
administration is committed, not to interested private parties, but to 
public officiais. 

The case did not proceed as upon a séries of spécifie trespasses by 
particular défendants against the property of particular complainants 
and to prevent a continuance of them; but there was an attempt 
to make its scope unusually broad by including as complainants every 
mine and mill owner in the district, whether or not his ore had been 
stolen and handled by défendants, and by including ail the défendants, 
whether or not each had trespassed upon the rights of ail the com- 
plainants. And, even if this were proper, the défendants were en- 
joined, not merely from continuing their wrongful practices, but also 
from thereafter following honestly a lawful occupation except accord- 
ing to régulations laid down by the court. The cases relied on as 
précédents show how far the injunction hère bas gone afield. Two 
of them are typical. In Board of Trade v. Christie, 198 U. S. 236, 
25 Sup. Ct. 637, 49 L. Ed. 1031, the défendants, who kept bucket shops, 
were enjoined, not from continuing their business except under régu- 
lations nor from using the market quotations of others, but only from 
continuing the use of complainants' quotations which they obtained sur- 
reptitiously and without right, and this though the bucket shops were 
as unlawful as it is claimed the shops of the high-grade assayers were, 
and depended as much on the quotations as the défendants did on 
stolen ore. And as for being a public nuisance, which is urged hère 
as a supporting ground, there is no essential différence between a 
place where gambling is donc as in bucket shops, and one where stolen 
property is handled. In the board of trade case the court confined 
itself to the protection of the distinct rights of the complainants, and 
left the prohibition or régulation of défendants' business to other de- 
partments of the government. Bitterman v. Railroad, 207 U. S. 205, 
28 Sup. Ct. 91, 52 L. Ed. 171, 12 Ann. Cas. 693 (reported below as Lou- 
isville & N. R. Co. V. Bitterman, 75 C: C. A. 192, 144 Fed. 34, and Id. 
[C. C] 128 Fed. 176), was a suit to enjoin ticket brokers or scalpers 
from dealing in nontransferable reduced rate railroad tickets over the 
complainant's line of road. It has the same distinguishing aspects as the 
bucket shop case. It niay be further noted that the injunction granted 
was only against the défendants, their agents, etc., though complainant 
asked that it be "broad enough to include ail who knowingly do what 
the order of the court prohibits défendants from doing." Nor was 
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there in that case an attempt to secure an injunction for the benefit 
of ail other railroad companies operating in the territory or district 
in q_uestion by averments such as we hâve in the présent case. 

[2, 3] Ordinary business callings may be attended by conditions, or 
may offer temptations that threaten the public welfare or the lives, 
health, morals, or property of those who corne in contact with them. 
There is a stage at which the state will take cognizance and prescribe 
rules and régulations to prevent or lessen the evil. If the evil is 
deemed greater than the good, the calling may be wholly prohibited; 
if less, regulated. But, whatever course is taken, it is the exercise 
of the police power of the state, of which a multitude of illustrations 
may be found in the statute books, and its expression as a rule of con- 
duct is a législative function. Thus in many states the business of 
bucket shops and ticket scalpers is prohibited, and in Colorado there is 
a statute regulating the business of assayers and designed to prevent 
the very practices complained of hère. Législative régulations may be 
inadéquate, but a court in a suit between private parties must act 
within much narrower lines and cannot make others. Its decree must 
conform more closely to the spécifie infringement of the property 
rights of the complainant. 

The order of injunction is reversed. The cause is remitted to the 
trial court for amendment of the bill if desired, under its orders and 
conformably to the foregoing conclusions, or, failing amendment, for 
dismissal. 

SANBORN, Circuit Judge (dissenting). Lord Chancellor Cotten- 
ham, presiding in the High Court of Chancery in England in 1841 
said in Wollworth v. Holt, 4 Mylne & Craig, 619, 635 : 

"I think. It the duty of this court to adapt its practice and course of pro- 
ceeding to the existing state of society, and uot by too strict an adhérence 
to forms and rules established under différent clrcumstances to décline to 
admiuister justice and to enforce rights for whicli there is no other reniedy. 
This has always been the principle of this court, though not at aU times 
suffieiently attended to. It is the ground upon which the court has in many 
cases dispensed with the présence of parties who would according to tlie 
gênerai practice hâve been necessary parties." 

He was accustomed to repeat and to act upon that déclaration. 
Taylor v. Salmon, 4 Mylne & Craig, 134, 141 ; 7 Beav. 323, 327. 

Mr. Justice Brewer in 1891, in answer to a challenge of the power 
of a court of equity to decree spécifie performance of a contract for 
999 years, regarding the joirit use by railroad companies of the Omaha 
bridge and certain railroad tracks of the Union Pacific Company, in- 
volving many détails of opération, after citing Joy v. St. Louis, 138 
U. S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843, in which the Suprême Court 
affirmed a decree which he had rendered in the court below against 
seemingly adverse précédents, and the proceedings of Judge Dillon, his 
predecessor as circuit judge of this circuit, in the seizure of the prop- 
erty of insolvent railroad companies and the création of millions of 
dollars of obligations against them, said : 

"I then watchèd those proceedings with something of amazement, but the 
uiore I studled the more I admireà, tiU, thus having studled at the feet of 
202 F.— 41 
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Gamallel, I learned to believe that the powers and processes of a court of 
equity are equal to any and every emergency. They are potent to protect the 
huniblest individual f roui the oppression of the mightiest corporation ; to 
protect every corporation from tlie destroying greed of the public; to stop 
State or nation from spoliatlng or destroying private rights ; to grasp with 
strong hand every corporation, and compel it to perform its contracts of every 
nature, and do justice to every individual." Chicago, K. I. & P. Ry. Co. v. 
Union Pacific Ry. Co. [C. C] 47 Fed. 15, 26. 

Thèse views are rational and sound, sustained by the décisions of 
the courts of chancery and the history of equity jurisprudence, and it 
seems to me that a court of equity is neither without power nor vvith- 
out duty at the suit of owners otherwise remediless, to enjoin thé 
continuing conscious purchasers of stolen property whose purchases 
cause the continuing theft of that property, from buying or using 
it until the owners hâve reasonable time and opportunity to inspect, 
identify, and recover it. And that is the proposition on which this suit 
is based. The complainants allège thèse f acts in their bill : They are 
the owners of their mines and ores, and are mining the ores by the 
use of lessees and employés. The workmen in their mines continually 
steal their high-grade ores in small quantities which they conceal and 
carry away in their clothes and sell to the défendants. Thèse high- 
grade ores are readily distinguishable from low-grade ores by sight. 
AH the high-grade ores bought or sold in small quantities are stolen 
ores. Each of the défendants is engaged in the business of buying 
and selling this stolen ore, and in no other business. Each of them 
knows that the ores he buys bave been stolen. The averment of the 
bill on this subject is in thèse words: 

"Your orators further aver that the respondents herein, and eacli of them, 
are engaged In the business of conductlng high-grade assay offices, or act as 
middlemeu and agents of such offices, that uone of them are in the legiti- 
mate business of assaying, although pretending so to be, but are engaged 
solely in the business of buying ores which they know hâve been stolen from 
one or the other of the mines of the Crlpple Creek district, aud, having 
bought the same, they reduce such ores to bullion, or sell and dispose of the 
same in its crude state." 

The défendants encourage and induce the workmen to steal thèse 
high-grade ores, and, if they did not do so and did not purchase thèse 
ores, no high-grade ores would be stolen. The complainants hâve no 
adéquate remedy at law, or in any other way than by the injunction 
sought. Actions at law for the stolen ore, or its value, against the 
défendants or the workmen would not stop the continuing thefts and 
sales and would be futile on account of their necessary number and 
expense. The damage from the continuing wrongful acts of the de- 
fendants reaches tens of thousands of dollars, and it is irréparable. 
It is secretly inflicted, and proof and recovery of it by actions: at law 
are impossible. 

I agrée with Judge Farrington, whose learned opinion upon a simi- 
lar State of facts may be found in Goldfield Consolidated Mines Co. v. 
Richardson (C. C.) 194 Fed. 198, 202, 206, and with Judge Lewis, 
who granted the injunction below, that thèse facts state a perfect 
cause of action in equity for an injunction against the continuing 
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causings by the défendants of the continuons thefts of the complain- 
ants' ores by their workmen. 

The opinion of the majority, which assails the equity of the bill in 
this suit, seems to me to give too little eiïect to its dominant averment 
that the défendants are not engaged in the lawful business of assay- 
ing, or buying or selling oré, or in any other legitimate business, but 
are engaged solely in buying and selling stolen high-grade ore which 
they know to hâve been stolen and causing the workmen of the 
complainants to steal it. In determining the sufficiency of the bill to 
State an équitable cause of action, every averment which it contains 
raUst be taken as true. The resuit is that the défendants are engaged 
in the single occupation and business of knowingly maintaining a fence 
for stolen ore and inducing workmen to steal it from the complain- 
ants and others. Ail the ore they hâve handled and ail they threaten 
to handle is high-grade stolen ore, and they know it. Therefore they 
hâve no légal right to assay any of this ore, to buy it, or to sell it. 
If they hâve mixed, or shall mix, the ore stolen from the three com- 
plainants with ore stolen from others, or if thèse ores hâve been so 
mixed by the thieves that the ore of the complainants cannot be 
identified, this mixing was or will be such a wrongful act that if it 
be necessary to protect the property of thèse complainants their equity 
is so strong that an injunction against the purchase, assay, and sale 
of any ore by the défendants may well be sustained because they pur- 
chase and threaten to purchase ore which they know to be stolen only, 
and the equity of thèse complainants in the protection ef their proper- 
ty from theft is far superior to the equity or right of the défendants 
to carry on their nef arious business, because they bave no right what- 
ever to conduct their business and their protection in the conduct of 
that business, or in their claim to the stolen ore is abhorrent to equity. 
It is no défense to a suit by one of several persons against a thief who 
has stolen goods from ail of them, or against a receiver of the goods 
who knew they were stolen, that the lawful proceedings necessary to 
a recovery of the plaintiff's goods, or their value, may somewhat em- 
barrass or delay his escape with the stolen goods of the others, or 
diminish his profits from their taking and conversion. 

Returning now to the right of the complainants to an injunction on 
the facts alleged in the bill, bearing in mind that the défendants are 
engaged exclusively in the unlawful business of buying and convert- 
ing property which they know to hâve been stolen from the three com- 
plainants and others, and in thereby causing the stealing of thèse ores 
from the complainants hère, why should they not be enjoined from 
continuing thèse wrongful acts? In Illinois Central R. Co. v. Caiïrey 
(C. C.) 128 Fed. 770, 774, Judge Thayer laid down the gênerai rule 
that, whenever défendants engage in an unlawful calHng, productive 
of injury to others, they may be enjoined from pursuing that calling 
and from doing the wrongful injurions acts. In support of that prop- 
osition he cited Hopkins v. Oxley Stave Co., 83 Fed. 912, 919, 28 C. 
C. A. 99, 106, and cases there cited; Sherry v. Perkins, 147 Mass. 212, 
17 N. E. 307, 9 Am. St. Rep. 689 ; Kinner v. Lake Shore & M. S. Ry. 
Co., 69 Ohio St. 339, 69 N. E. 614; Schubach v. McDonald, 179 Mo. 
163, 78 S. W. 1020, 65 L. R. A. 136, 101 Am. St. Rep. 452; National 
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Télégraphie News Co. v. Western Union Tel. Co., 56 C. C. A. 198, 
119 Fed. 294, 60 L. R. A. 805; In re Debs, 158 U. S. 564, 15 Sup. Ct. 
900, 39 L. Ed. 1092, and he added, "Indeed, it would be a misfortune 
if courts of equity were powerless to redress grievances of that kind." 
In that case, in Bitterman v. LOuisville & Nashville R. R. Ce, 207 U. 
S. 205, 223, 226, 28 Sup. Ct. 91, 52 L. Ed. 171, 12 Ann. Cas. 693, and 
m many other cases of that class, ticket scalpers were enjoined from 
buying nontransferable railroad tickets, and from thereby cansing 
breaches of the contracts between the railroad companies and the pur- 
chasers of the tickets from them. 

In Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236, 
251, 25 Sup. Ct. 637, 49 L. Ed. 1031, strangers to a trust in continuous 
quotations on the board of trade were enjoined from using those quo- 
tations, and thereby inducing a breach of trust by the trustées. In 
Mills V. New Orléans Seed Co., 65 Miss. 391, 393, 394, 4 South. 298, 
7 Am. St. Rep. 671, the défendant was enjoined from continuously 
taking and using bags sent by the complainant to purchasers of cot- 
ton to induce them to pack their cotton therein and send it to the com- 
plainant. The Suprême Court of Mississippi declared that an injunc- 
tion was warranted by willful and continuous wrongs committed and 
threatened, and by the fact that the complainant's rights could not be 
protected and enforced by proceedings at law, except by numerous 
and expensive suits, and it said that: 

"The ends of justice require, in such case, that the whole wrong sliall be 
arrested and eoncluded in a single proceedlng. And such relief equity affords, 
and thereby tulflUs its appropriate mission of supplying the deflciencies of 
légal remédies." 

In Lembeck v. Nye, 47 Ohio St. 336, 353, 355, 24 N. E. 686, 8 h. 
R. A. 578, the défendants were enjoined at the suit of the owner of 
a lake from letting boats for hire thereon, and thereby inducing thirû 
parties to trespass on the lake by rowing and fishing. 

If parties may be lawfully enjoined from pursuing an unlawful 
calling, or doing unlawful injurions acts, which merely cause breaches 
of contracts, or of trusts between complainants and third parties, or 
mère trespasses upon the complainants' property, how much more 
should they be enjoined from pursuing an unlawful and criminal 
calling and from committing unlawful and criminal acts which induce 
third parties to commit crimes to the irréparable injury of the com- 
plainants ! I ara unable to divest my mind of the view that it is with- 
in the power and the duty of a court of equity, at the suit of owners 
otherwise remediless, to enjoin the défendants in this case from pur- 
suing the unlawful and criminal calling of continually purchasing in 
small amounts high-grade ores which they know to hâve been stolen, 
and from purchasing, assaying, or selling such property, and thereby 
causing the theft of this property from the complainants and others 
to their irréparable injury, and that the bill in this suit présents a state 
of facts which warrants and entitles the plaintiff to such an injunc- 
tion. Goldfield Consolidated Mines Co. v. Richardson (C. C.) 194 
Fed. 198, 202, 206; Bitterman v. LouisviUe & Nashville R. R. Co., 
207 U. S. 205, 223, 226, 28 Sup. Ct. 91, 52 L. Ed. 171, 12 Ann. Cas. 
693; Board of Trade v. Christie Grain & Stock Co., 198 U. S. 23ô, 



DANIELS V. POBTLAND «OLD MINING CO. 645 

251, 25 Slip. Ct. 637. 49 !.. Ed. 1031 ; Illinois Central R. R. Co. v. 
Caffrey (C. C.) 128 Fed. 770, 772; Lembeck v. Nye, 47 Ohio St. 336, 
353, 355, 24 N. R. 686, 8 L. R. A. 578; Warren Mills v. New Orléans 
Seed Co., 65 Miss. 391. 393, 394, 4 South. 298, 7 Am. St. Rep. 671; 
Dimick V. Shaw, 94 Fed. 266, 268. 36 C. C. A. 347; United States 
Freehold Land & Emigration Co. v. Gallegos, 32 C. C. A. 470, 89 
Fed. 769. 

To the objection that the issue of tlie injunction is the exercise or 
a législative power, and hence not permissible to the judiciary, be- 
cause it prijhibits the pursuit of the unlawful calling until and unless 
an opportunity to inspect the stolen ore and to recover that stolen from 
the complainants, if such is found, is first given to one of their repré- 
sentatives named by the court, and thns régulâtes the future conduct 
of the défendants' illégal business, there seem to me to be two good 
ansvvers. The first is that this is the same objection, phrased in words 
a little variant, which was made to the injunctions in the ticket scalp- 
ers cases and was well answered by the Suprême Court and by Judge 
Thaver in those suits. Bitterman v. Louisville & Nashville R. R. Co., 
207 U. S. 205. 223. 226, 28 Sup. Ct. 91. 52 L. Ed. 171, 12 Ann. Cas. 
693 ; Illinois Central R. R. Co. v. Caffrey (C. C.) 128 Fed. 770, 171, 
774. Judge Thayer said : 

"It may be eonceded that it is not tlie fnnction of courts of «luity to nialie 
laws or to coniin<nii(l people not to do a friven tiet. wlien tliey hâve not tlireat- 
ened to do it or j^ivmi évidence of such an intention. Hnt when one has mau- 
ifested his ]iur;>ose to counnit a let^nl wrong. and the act is of sucli a nature 
that the injnred party cannot obtain adéquate redress in a court of law, then 
a court of eiiuity niay intervene." 

The Suprême Court said : 

"It is Insisted tbnt the Circuit Court of Appeals erred in awarding an In- 
junction as to dealiuf-'s 'in nontrausferaWe tickets that niay lie bereafter 
issued * * * since it tliereliy undertooli to promulgate' a rule applicable 
to conditions and circuinstauces wbich liave not yet arisen, and to prohibit 
'the iKîtitioners froni déiling in ti('kets not in esse, * * * [mj ig therefore 
vio)ative of tlie jnost fuudaniental principles of our governnient.' But, when 
the broad nature of this proposition is considered, it but dénies that there 
is power in a court of espiity in Muy case to afford effective relief by injunc- 
tion. Certain is it that every injunction in the nature of thlngs contemplâtes 
the enforcement as against the party enjoined of a rule of conduct for the 
future as to the wroiig to which tlie injunction relates. Take the case of 
trespasses upon land where the éléments entitling to équitable «vlief exist. 
See Slater v. Guun, 170 Jlass. 509 |49 N. E. 1017, 41 L. K. X. 268], and cases 
cited. * * « ïhe action of the Circuit Court of Appeals, therefore, in 
eausing the injunction to apply, not only to the illégal dealings as to the 
then outstariding tickets, but to like dealings as to similar tickets which 
niight be issued in the future, was but tlie exertion by the court of its power 
to restraiu the continued commission against the rights of tlie coniplalnaut 
in the future of a deflnite character of acts adjudged to be wrongful." 

The second answer is that because the défendants' sole business is 
unlawful and criminal, and there is neither law nor equity to sustain 
it or protect it, a court of equity may, and should, if necessary to 
give complète relief to the complainants, absolutely enjoin the conduct 
of that business by the défendants, including the purchase by it of 
ores stolen from others as well as from the complainants, and, as the 
whole is greater than any of its parts and includes them ail, it may 
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lawfully enjoin the conduct of tliat business until and unless the de- 
fendants comply with such régulations respecting the inspection of 
the stolen ore by the complainants, or their représentatives, as will 
give to the complainants full opportunity to sélect therefrom and re- 
cover the ores stolen from them. 

The position that ail the mineowners must be parties to the bill and 
the suit to entitle any of them tO' such an injonction rests on the as- 
sumption, which is not permissible in view of the averment of the 
bill that the sole business of the défendants is the purchase of thèse 
stolen ores, that some of them are engaged in the legitimate business 
of buying and assaying ore, and in my opinion, in view of this aver- 
ment of the bill, any mineowner whose ores are stolen by reason of 
the conduct of the unlawful and criminal business of the défendants 
may alone, or with otliers similarly situated, maintain a bill for an in- 
junction against the continuance of this nefarious business by the de- 
fendants, or for such less restrictions of if as will give him complète 
relief. 

The objection that the inspection of the stolen ore was by the court 
delegated to représentatives of the complainants does not appear to 
me to be either novel, unauthorized, or inéquitable. It was but the 
application to this case of the common practice of ordering alleged 
tre«passers upon mines, and other alleged wrongdoers, to permit a con- 
stant inspection of their doings by the complainants during the pend- 
ency of the siiits, to the end that their acts might be known and just 
redress of the wrongs they were committing could be secured. 

The criticism of the injunction that it undertook to establish a line 
of cleavage between honesty and dishonesty in the conduct of occupa- 
tions mtrinsically lawful and open to pursuit by ail seems to me again 
to disregard the averment that the sole business of the défendants was 
the purchasing and assaying of ore they knew to be stolen. Mining 
ore is a legitimate business, but mining another's ore without his con- 
sent and converting it to one's use is wrongful, and will be enjoined. 
Buying and selling railroad tickets was a lawful business open to ail, 
but the business of buying and selling nontransf érable tickets was 
wrongful, and it was enjoined. Letting boats for hire is a lawful 
business open to ail, but the business of letting boats for hire which 
caused trespasses upon another's property is unlawful, and may be 
enjoined. In ail thèse cases it is the wrongs of the défendants, and 
not the injunctions, that cleave them, their acts, and business from 
legitimate business men, lawful occupations and business, and war- 
rant the injunctions. And in the case at bar it was not in my opinion 
the injunction, but the défendants' wrongful and injurions acts, their 
conduct of the sole business of buying, selling, and assaying ore they 
knew to be stolen ore whereby the workmen of the complainants were 
caused to steal this ore, that cleft their business and their acts from 
ail legitimate business and acts, and rendered the injunction against 
them just and équitable. 

Thèse complainants bring this suit for themselves and for other 
owners of mines similarly situated. The fact that some of the latter 
are citizens of the sanie state as the défendants is not fatal to the ju- 
risdiction of the court (1) because where parties sue in a représentative 
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character their citizenship alone conditions tlie jurisdiction of tlie 
court and that of the beneficiaries is immaterial (Hôtel Ce. v. Wade, 
97 U. S. 13, 20, 24 L. Ed. 917 ; Jackson & Sharp Co. v. Burlington & 
L. R. Co. [C. C] 29 Fed. 474, 475 ; Putnam v. Timothy Dry Goods & 
Carpet Co. [C. C] 79 Fed. 454; Stewart v. Dunham, 115 U. S. 61, 
64, 5 Sup. Ct. 1163, 29 L. Ed. 329; International Trust Co. v. T. B. 
Townsend Brick & Contracting Co., 95 Fed. 850, 854, 37 C. C. A. 396), 
and (2) because the controversies between the three complainants and 
the défendants can be finally adjudicated between them without afifect- 
ing the rights of the owners of mines similarly situated who are citi- 
zens of the same state as the défendants. The latter, therefore, are 
not indispensable parties to the suit, and, whenever the joinder of a 
dispensable party would oust the jurisdiction of the court over the 
parties before it, the suit may proceed without him. Indeed, when 
such a party has been joined, he may be dismissed, and the suit may 
still proceed between the other parties. And, after his dismissal, he 
may intervene and become a party to the suit again without ousting 
the jurisdiction of the court. Sioux City Terminal R. & W. Co. v. 
Trust Co. of N. A., 82 Fed. 124, 126. 128, 27 C. C. A. 72>, 75, 77 ; 
Rogers v. Penobscot Mining Ce, 154 Fed. 606, 615, 616, 83 C. C. A. 
380, 389, 390; Boatmen's Bank v. Fritzlen, 135 Fed. 650, 658, 68 C. C. 
A. 288, 296. The bill was not multifarious either because there was 
a misjoinder of parties or of causes of action. Bitterman v. Louis- 
ville & Nashville R. R. Co., 207 U. S. 205, 226, 28 Sup. Ct. 91, 52 L. 
Ed. 171, 12 Ann. Cas. 693; Haie v. Allinson, 188 U. S. 56, 77, 23 Sup. 
Ct. 244, 47 L. Ed. 380. 

In the considération and discussion of this case ail the averments 
of the bill hâve been treated as true (1) because the conclusion of the 
majority is that the bill states no cause of action in equity, and must 
be dismissed unless amended, and in the détermination of that, the 
main question in this case, ail the allégations of the bill must be treat- 
ed as admitted, and (2) because in granting the injunction the court 
below, upon conflicting évidence, decided that the averments of the 
bill were true and upon that theory granted the injunction, and in such 
cases appellate courts assume the finding of facts by the trial court 
to be correct, unless there is clear proof that it fell into a serions mis- 
take in the considération of the évidence, and no such mistake appears 
in this case. 

For the reasons which hâve now been stated, perhaps at too much 
length, the bill seems to me to state a good cause of action for the 
injunction, and I think the order of the court below granting it should 
be affirmed. 
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FEDERAL INS. CO. et al. v. DETROIT FIRE & MARINE INS. CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. Jauuary 7, 1013.) 

No. 2,226. 

1. Insurance (§ C06*) — Subrogation or Insukeb — Marine Policies. 

The right of au iusurer of a vessel wlilch lias pald a loss resulting 
from collision to subrogation to the rlghts of the owuer In any damages 
recovered from the other vessel in collision arise.s in equity from the 
nature of the Insurance coiitract as a coutract of iudemuity, and uo 
provision therefor in the pollcy is necessary. 

[Ed. Note.-^For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 
1514-1516 ; Dec. Dig. § 606.* 

Subrogation of insurer under assignment of rights insured, see note to 
The Livingstone, 65 C. C. A. 615.] 

2. Insurance (§ 606*) — Subrogation of Marine Insurer — Suit for Colli- 

sion — RiGlITS of NoNJOININQ iNSURERS. 

Certain of the insurers of a vessel sunk in collision, after paying their 
share of the loss, refused to Joiu wlth others in authoriziug a suit agaiust 
the other vessel in collision or to share in the expeuse of such suit. A 
uumber of those so refusiug were insurers also of the libeled vessel, while 
others were not, and those who were contributed to the défense of the 
suit. Ileld, that tliey did not thereby lose their right to their share of 
the damages recovered, wliich was at least equal to that of the nonasseut- 
ing insurers, who were interested ouly in the suukeu vessel. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 
1514-1516 ; Dec. Dig. § 606.*] 

3. IN.SURANCE (§ 606*) — Subrogation op Marine Insurer— Suit fob Dam- 

ages — Distribution or Recovery. 

Where the llbel in such suit was filed by the owner of the vessel, in its 
own behalf and as repre«euting the insurers, for an amount exceeding 
the Insurance, but, owing to a division of damages, the recovery was less 
thsin the insured value, the suit with respect to the amount recovered 
was whoUy of a représentative .character, and libelant holds the eutirei 
suni as trustée. 

[i;d. Note. — For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 
1514-1516; Dec. Dig. § 606.*] 

4. Insurance (§ 606*) — Subrogation of Marine Insurer — Suit bt Owneb 

FOB Benefit of Insurers — Rigiit of Nonassenting Insurers to Siiare 
IN Recovery. 

A steam.shlp sunk in collision, her cargo and freight, were underwrltten 
by 16 Insurance companics in varying amounts, and each paid its share 
of the loss. The owner, at the request of some of the insurers, addressed 
letters to the others. stating that it was about to libel the other vessel in 
the collision, and asking if they desired the suit brought and would share 
in the expense aud risk. It further stated that the suit would be brought 
in its name for the entlre damage; that, if unsuccessful, the interests 
not authoriziug it would not be asked to contribute to the expense, but, 
in case of recovery of ail or part of the damage, the interests authorizing 
it would claim the right to deduct the expense of the lltigation before 
division of the sum recovered. Eight of the Insurers assented to the 
suit, and S did not. Some of the latter were also insurers of the libeled 
vessel and contributed to the défense of the suit. The libel averred that 
it was filed by lilielant as owner, and "for the beneflt of its insurers," 
cargo owners, and crew. The loss proved largely exceeded the amount 
of the Insurance; but the suit resulted in a decree finding both vessels 
in fault and dlviding the damages, the amount recovered by libelant being 
less than the Insurance, llcld, that such recovery, which under the libel 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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covered ail interests, inured to the benefit of ail the insurers ratably, 
and not of tliose only who gave tlieir assent to the suit, and tliat each, 
whether aisseutinfr or nonassentiug, was entltled to Its share thei'eof after 
Ueducting tlie costs and expeuses of suit. 

[l'^d. Note. — For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 
1514.-1 51G; Dec. Dig. § GO(i.*] 

5. IjNscrance (§ 606*) — Subkogation of Marine Insuber — Distribution of 
FiTM) Recovered — Intervention by Insurebs. 

A marine insurer, claiming by subrogation an interest in a fund re- 
covered by the insured in a suit for collision, may intervene and assert 
sueh claini at any time before the fund is distributed. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 
1.514-1516; Dec. Dig. § 606.*] 

Appeal from the District Court of the United States for the East- 
ern District of Michigan; Henry H. Swan, Judge. 

Suit in admiralty for collision by the Hawgood Transit Company, 
ovvner of the steamer Etruria, against the Mesaba Steamship Com- 
pany, owner of the steamer Amasa Stone. See 166 Fed. 697, 92 C. 
C. A. 369. From a decree of distribution, giving the Détroit Fire & 
Marine Insurance Company and others priority, the Fédéral Insurance 
Company and others appeal. Reversed. 

Hermon A. Kelley, of Cleveland, Ohio (Hoyt, Dustin, Kelley, Mc- 
Keehan & Andrews and I. D. Evans, ail of Cleveland, Ohio, of coun- 
sel), for appellants. 

F. S. Masten, of Cleveland, Ohio, F. H. & G. L. Canfield, of Dé- 
troit, Mich., and Harvey D. Goulder, of Cleveland, Ohio, for appellees. 

Before WARRINGTON, ENAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The issues in this case concern 
the distribution of money recovered by reason of a collision betvi^een 
the steamer Etruria (owned by the Hawgood Transit Company) and 
:he steamer Amasa Stone (owned by the Mesaba Steamship Company), 
which occurred on Lake Huron June 18, 1905. The question of lia- 
bility was disposed of by this court in Hawgood Transit Co. v. Mesaba 
S. S. Co., 166 Fed. 697, 92 C. C. A. 369, and the facts there involved 
appear in the report of the case. The collision resulted in the total 
loss of the Etruria, with lier cargo and freight and the personal effects 
of her crew, and also in injury to the Stone. It was held that both 
vessels were in fault, and the damages were divided. Stated in a gên- 
erai way, the présent controversy began when the one as to liability 
ended. 

At the time of her loss, the Etruria was insured in 16 companies 
holding risks in varying sums amounting to an agreed valuation, and 
the shipowner was paid such value by the insurers. The cargo and 
pending freight were separately insured by 2 of thèse underwriters, 
and thèse losses were likewise paid. Thereupon, as it now appears, 
7 of thèse insurers (including the insurers of cargo and freight) re- 
quested, and 8 of them declined to request, the owner of the Etruria 
to bring the suit, which resulted in settling the question of liability, 

'For other cases see same toplc & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and, while the case was pending on appeal in this court, the remaining 
insurer gave its assent to the libel suit. The sums contributed by ail 
the companies in payment of the losses, whether for hull, cargo, or 
freight, as also the amount of the fund for distribution, definitely ap- 
pesr in the record and are not in dispute. 

The présent issues were made up by intervening pétitions of the 
nonconsenting insurers, answer of the original libelant, pétitions of 
the requesting insurers, and a stipulation of facts, filed in the original 
cause after decree was entered below upon the mandates of this court. 
Ey the decree now in question, the fvind was ordered to be distributed 
in substance as follows: (1) To libelant, the Hawgood Transit Com- 
pany, its costs and expenses ; (2) to such of the insvu'ance underwriters 
as joined in the request to bring the suit, the amounts of insurance 
severally paid by them on account of cargo and hull, with interest ; (3) 
to libelant, for the benefit of the crew, the amount of their losses ; (4) 
after payment of such sums, which were declared to be "first claims 
and liens upon the damages," the balance proportionately to the non- 
requesting underwriters. By this distribution the first three classes 
would each be paid in fuU, with interest; but the fourth class would 
receive only a comparatively small percentage of the sums they re- 
-.pectively paid as losses on the Etruria. The nonrequesting insurers 
appealed to this court, and the requesting companies are hère as ap- 
pellees ; and, for reasons appearing later, the names of ail are given 
in the margin.^ 

This controversy relates mainly to the second and fourth of the 
foregoing paragraphs. Of the appellants, the Firemen's Fund Insur- 
ance Company, the London y^ssurance, and the Union Insurance So- 
ciety were insurers only of the Etruria. The other appellants were 
insurers of both vessels, but of the Stone in larger sums, respectively, 
than they were of the Etruria, except only the New Zealand Insurance 
Company, which had something over $700 more on the Etruria than 
■on the Stone. It should be noted, too, that of the appellees, the 
Western Assurance Company and the British America Assurance 
Company were insurers of the Stone, as well as the Etruria; both hav- 
ing less insurance on the Etruria than on the Stone, even though the 
insurance of the former upon the pending freight of the Etruria be 
included. The other appellees had underwritten the Etruria alone. 

Before filing its libel against the Stone, the owner of the Etruria 
caused notice to be given to ail of its insurers that, upon request of 
some of them, it was'about to proceed against the Stone, and also 
caused request to be made of ail of them to notify it whether they 

iAi)pellaiits are Fédéral lusurtince Company, l'ireuieii's Fund lusurailee 
Company, London Assurance, Iluderw-riters at Lloyds. Uniou Insurance Society 
of Canton, Limited, Indeninity Mutual Marine Assuriiiice Ccnupsiny, Limited, 
Koyal Excliange Assurance, and New Zealand Insurance Company. Appel- 
lees are Détroit Fire & Marine Insurance Company, Western Assurance Com- 
pany, jîStna Insurance Company, British America Assurance Company, l'rov- 
idenee Washington Insurance Company, Northwestern National Insurance 
Company, Commerical Union Assurance Company, and St. Paul Fire &, Jlarlne 
Insurance Company. 
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desired this to be donc and were willing to share the risk and expense 
thereof, stating among other tliings: 

"The claim will be niade agaiust the Stone in the name of the insured for 
the entire damage, whethei- ail of the insurers of the Etruria authorize the 
lltigation or not. In the event lltlgation shall resuit in the Etruria being held 
solely at fault, the Etruria Interests not authorizing the proeeedings will not 
be asked to contribute to the expense Incurred in prosecuting the claim ; If, 
however, the action shall resuit in the Stone being held solely at fault or in 
a division of damages, the Etruria interests authorizing the proeeedings will 
claim, before returning any part of the recovery to the Stone, or accountiug 
to the Etruria interests not authorizing the proceeding for the share of the 
recovery which would otherwise fall to them, the rlght to deduct the expense 
of the litigation." 

To this an answer was made by one of appellants (the Fédéral In- 
surance Company) that it had insured 17V2 per cent, of the value of 
the Stone as against its insurance of 9 per cent, of the value of the 
Etruria, and that if the owner of the Etruria made claim for her entire 
value, and the Fédéral, as insurer of the Stone, were required to pay 
171/^ per cent, of the Etruria's value, it "would expect to receive, as in- 
surer of the Eti-uria, 9 per cent, of the recovery without déduction for 
expenses." It does not appear that the other appellants made spécifie 
answer to the request. Both the appellants and appellees having risks 
on the Stone contributed to the expense of her owner in the libel pro- 
ceeding. 

[1] It appears by stipulation that the "Etruria was an actual total 
loss, and that no abandonment was made or was necessary"; and so 
far as this involves a légal conclusion, it is rightly admitted in the ar- 
gument for appellees. Hall & Long v. Railroad Ce, 13 Wall. 367, 
371, 20 L. Ed. 594; The St. Johns (D. C.) 101 Fed. 472. Since the 
insurers of the Etruria admittedly paid her owner as for a total loss, 
it results that such insurers were, to the extent of the losses severally 
paid by them, subrogated to rights corresponding to those of the owner 
in any damages recoverable by it against the Stone. This is properly 
admitted. The Potomac, 105 U. S. 630, 634, 26 L. Ed. 1194; Liver- 
pool Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 462, 9 Sup. Ct. 469, 
32 L. Ed. 788; Mason v. Marine Ins. Co., 110 Fed. 452, 49 C. C. A. 
106, 54 L. R. A. 700 (C. C. A. 6th Cir.); Travelers' Ins. Co. v. 
Great Lakes Engineering W. Co., 184 Fed. 429, 430, 107 C. C. A. 20, 
36 L. R. A. (N. S.) 60 (C. C. A. 6th Cir.); The St. Johns (D. C.) 101 
Fed. 472,:473. 

Most of the insurers obtained subrogation receipts from the owner 
upon paying their shares of its loss, some of which in terms provided 
for full subrogation, and others "to the extent only and as provided 
in" the policies, although the policies do not appear to hâve contained 
any provision for subrogation. However, we do not regard this as 
important, nor do counsel for either side, because it is settled that such 
provisions are not necessary. The right of subrogation arises from 
the very nature of the contract of insurance as a contract of indernnity. 
.Phœnix Ins. Co. v. Erie Transportation Co., 117 U. S. 312, 321, 6 
Sup. Ct. 1176, 29 L. Ed. 873; Liverpool Steam Co. v. Phénix! Ins. 
Co., supra, 129 U. S.462, 9 Sup. Ct. 469, 32 U Ed. 788 ; Kôtth Ehg- 
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land Ins. Ass'n v. Armstrong, t,. R. 5 Q. B. 244 ; Comegys v. Vasse, 
1 Pet. 193, 212, 7 L. Ed. 108. It is true, as claimed, that such right is 
not founded on contract, but is a créature of equity (Memphis, etc., 
R._R. V. Dow, 120 U.S. 301, 302, 7 Sup. Ct. 482, 30 h. Ed. 595) ; still 
it is none the less a right that is entitled to protection, and, as Justice 
Harlan said in that case, is enforced for the purpose of "accompHshing 
the ends of substantial justice." 

[2] Admittedly the subrogated rights of ail the insurers of the 
Etruria were, when acquired, entitled to equal protection; but it is 
urged that the nonconsenting insurers destroyed this equahty by waiv- 
er. Certainly the right of subrogation, like many other rights, may be 
waived. The theory of appellees is that the appellant insurers, when 
requested to authorize the libel suit and share in its expense, were put 
to an élection either to prosecute the suit or to waive equality in their 
subrogated rights as to the Etruria. The intent to waive is said to be 
strengthened as to the five appellant insurers of the Stone, because 
they contributed to the expenses of her owner in the libel litigation. 
It is worthy of notice that no suggestion of this kind is made respect- 
ing the two appellee insurers of the Stone, who made like contribution, 
and yet were permitted to share ratably with the other appellees in the 
sum recovered of the Stone. 

Was it necessary that thèse two appellees should place themselves 
on both sides of the libel proceeding, in effect sue themselves, in order 
to avoid waiver of their subrogated rights respecting the Etruria? To 
say the least, it would be more consonant with well-known rules of 
procédure to défend one interest, with either a declared or an unde- 
clared, though actual, purpose to hold the other, than to resort to the 
niethod adopted by thèse two appellees. After ail, it is the existence 
of the interest in the vessel proposed to be libeled, rather than the déc- 
laration of purpose, that would seem to be the true basis of any right 
to défend the one interest and hold the other. Besides, the owner of 
the Etruria stated in its request that it knew the insurers of the Etruria 
were "in part at least also interested as insurers on the Stone," and 
plainly both the owner and the consenting insurers knew that the suit 
could not benefît the insurers of the Stone, and that no opportunity to 
render services of any value to them through such a suit existed. 

In view of the form of the request, can it be that waiver of vested 
subrogated rights like thèse is predicable either of the act of refusai 
or of def ending such rights ? Apparently more reason might be f ound 
to justify the course taken by the insurers of both vessels, than is 
observable in respect of the refusai of the insurers of the Etruria only ; 
for recovery would hâve to be met by the former, and simply received 
by the latter. However, this case does not require us to pass upon the 
relative rights of thèse two classes of appellants further than to hold, 
as we now do, that the rights of the appellant insurers of the Stone 
are at least equal to those of the appellant insurers of the Etruria 
alone. Brown v. Merchants' Marine Ins. Co., 152 Fed. 411, 413, 81 C. 
C. A. 553. True, the case of The Livingstone, 130 Fed. 746, 65 C. C. 
A. 610, there rehed on, reversed the décision below, where a claim of 
waiver under circumstances kindred to those involved hère was dis- 
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allowed. 122 Fed. 278, 285. But we think the reversai was not intended 
to affect the principle announced in the décision below and approved 
by Judge Gilbert in Brown v. Merchants' Marine Ins. Co., supra. 

The facts attending the libel proceeding in question show that the 
subrogated rights of ail the insurers of the Etruria were intended to 
be enforced and preserved without exacting a surrender of any. It 
will be recalled that the request of the insurers of the Etruria was 
made by her owner, and was in terms to authorize the suit against the 
Stone and to share in "the expense of the litigation." In the libel filed 
in the cause, and under which the question of liability was settled, it 
was averred, among other things, that : 

" * * * Libelant proceeds as ovMier of the steamer and for the benefit 
of its insurers, aiid as bailee of the cargo ladeu on board said steamer at 
the time and lost with said steamer, and trustée for the owner and insurers 
thereof, and for the crew for their lost personal effeets. * * * " 

Further, after stating the total amount of damages alleged to hâve 
been suffered, libelant says: 

"Which [amount], in its own behalf and as bailee of the cargo and trustée 
of the owners thereof, and the insurers thereon, and as trustée for her ofBcers 
and crew, it claims from the said steamer Amasa Stone." 

[3] The amount sued for was in excess of the total insurance paid ; 
but, since the damages resulting from the collision were divided, the 
total recovery on account of the loss of the Etruria was materially 
less than her agreed valuation for insurance. So far as the libel is 
applicable to the amount recovered, the suit was wholly of a repré- 
sentative character, and the owner of the Etruria, the Transit Com- 
pany, was, under well-settled principles, trustée for the beneficiaries 
of such recovery. United States v. American Tobacco Co., 166 U. S. 
468, 474, 17 Sup. Ct. 619, 41 L. Ed. 1081 ; Fairgrieve v. Marine Ins. 
Co., 94 Fed. 686, 688, 37 C. C. A. 190 (C. C. A. 8th Cir.) ; The St. 
Johns (D. C.) 101 Fed. 469, 473, and décisions there cited; Arnould 
on Marine Ins. § 1226, at page 1388. In view of one feature of the 
argument, we pause to say that the représentative character of the 
libel suit and the trust relations existing between libelant and the in- 
surance beneficiaries would, as regards the présent issues, hâve been 
the same, even if the recovery against the Stone had exceeded the 
agreed insurance valuation of the Etruria. 

Learned counsel concur in the proposition that, where the value of 
destroyed property exceeds the insurance, the insurance company, on 
payment of the loss, cannot in its own name sue the wrongdoer, but 
that the suit must be in the name of the owner of the destroyed prop- 
erty; the theory being that the "wrongful act \yàs single, and in- 
divisible, and gives rise to but one liability." ^tna Ins. Co. v. Han- 
nibal & St. Joseph R. R. Co., 3 Dill. 2, Fed. Cas. No. 96. Upon this 
it is urged for appellants that it was necessary for the Transit Com- 
pany to sue upon the entire cause of action, and so, as trustée, to pro- 
tect the rights, not merely of part, but ail, of the insurers holding sub- 
rogated interests. 

This gives rise to several questions touching the remédies open to 
a large number of holders of kindred subrogated interests to enforce 
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their rights, whicH we need not consider, because (1) as stated, the 
owner in fact brought the suit in its own name for the benefit and as 
trustée of the insurers quite as distinctly as it in terms brought the 
suit in part for its own use and benefit; and (2) apart from this ex- 
press assumption of a trust, the law itself, as a gênerai rule, fastens 
upon an owner similar trust obhgations in favor of insurers to the 
extent of their subrogated interests, where the suit is in fact brought, 
as hère, in the name of the owner and upon a loss exceeding the total 
insurance. Norwich Union Fire Ins. Soc. v. Standard Oil Co., 59 
Fed. 984, 987, 8 C. C. A. 433 (C. C. A. 8th Cir.) ; Fairgrieve v. Marine 
Ins. Co., supra, 94 Fed. 688, 37 C. C. A. 190; Insurance Co. v. Cos- 
grove, 85 Kan. 296, 299, 116 Pac. 819; Southern Ry. Co. v. Blunt & 
Ward (C. C.) 165 Fed. 258, 261; Ins. Co. v. R. R. Co., 41 S. C 411, 
412, 19 S. E. 858, 44 Am. St. Rep. 725 ; Hall & Long v. Railroad Co., 
13 Wall. 371, 20 L. Ed. 594, approving Gales v. Hailman, 11 Pa. 515. 
[4] Learned counsel for appellees insist in effect that this gênerai 
rule is not applicable because of the refusai of appellants to sanction 
the libel against the Stone, and consequently that the suit was rep- 
résentative only as respects the consenting insurers. Wc; think this 
is to overlook, not alone the very comprehensive language of the libel, 
but also the terms of the request itself. We hâve seen that one aver- 
ment of the libel is that "libelant proceeds as owner of the steamer and 
for the benefit of its insurers," which plainly signifies, not merely the 
consenting insurers, but ail the insurers. And it is to be bbserved that 
one provision of the reqUest seems to hâve been designed in anticipa- 
tion of precisely what happened in the libel proceeding. We refer to 
the portion stating that, if the action should resuit in a div't'on of 
damages — 

"the Etruria interests authorizing the proceeding will clalm, before • • * 
aecounting to the Etruria Interests not authorizing the proceeding for the 
share of the recovery which would otherwise fall to them, th'e right to àeducf 
the eœpense of the litiffation." 

The ownèr sought to recover and did recover (to the extent allowed) 
the proportionate shares alike of ail the insurers. True, it did so in its 
name as owner, but at last in yirtue of its trusteeship respecting such 
shares. And it was not until after the libel proceeding was cpncluded 
in the court bélow and affirmed in this court that any claim was made 
by either the trustée or the consenting insurers that, besides déduction 
for "the expense of the litigation," the subrogated rights of the non- 
consenting insurers of the Etruria should be subordinated to the cor- 
respbnding rights of the consenting insurers. With what consistency, 
then, can either the trustée or the consenting insurers insist that this 
should be done? /fhey, in effect, agreed that nothing more should be 
claimed,than "thé' expense of the litigation." True, it is suggested 
that, if no recoyery had been rnade, the owner itself woUld, so far as 
the noncqnsen1;ing insurers were concerned, hâve been required to pay 
the èxpepse 6f the litigation ; but we hâve seen that the request pro- 
vïded that in such event— 

"th,e Etruria interests not authorizing the proceedings will not be as^çd to 
coritribute to the expense incurred in prosecuting the claim." 
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One reason for this may be found in the daim made by the owner 
(and, in truth, proved) in the libel suit that the value of the vessel 
largely exceeded her insurance ; and it might be added that under well- 
settled rules the duty of the trustée to its cestuis que trustent was to 
adhère impartially to the terms and conditions of its request. 

We think the décisions rehed on by appellees are distinguishable. 
It is enough to say of Woodworth v. Insurance Co., 5 Wall. 87, 18 
L. Ed. 517, that it was not a représentative suit. The unreported dé- 
cision in the matter of the pétition of the ^tna Insurance Company in 
the case of Hanna v. Steamer Manitoba differs in several material 
respects from the présent case, While the suit brought by Hanna and 
Chapin, owners of the propeller Cornet, was in form représentative, 
the .«Etna, as insurer only on a portion of the Comet's cargo, declined 
to permit the owners of the Cornet to represent the ^tna's interest, 
and, on the contrary, intervened in its own behalf to secure its pro- 
portionate share of the recovery in the libel proceeding. It was 
entitled to pursue this course to enforce its subrogated right re- 
specting the cargo (The New York, 175 U. S. 187, 209, 20 Sup. Ct. 67, 
44 L. Ed. 126; The Beaconsfield, 158 U. S. 309, 310, 15 Sup. Ct. 860, 
39 L. Ed. 993 ; The Atlas, 93 U. S. 302, 316, 23 E. Ed. 863 ; In re 
Lakeland Transp. Co. [D. C] 103 Fed. 328, 330) ; but by bringing 
its own suit the JEtna. destroyed the représentative character of the 
libel suit as to itself and ail possibility of a trust relation with the 
owners. It then failed to présent its proofs seasonably, and Judge 
Baxter stated as one of his conclusions of law that: 

"Whatever rights it [order ot June 3, 1878] conferred on petitioner were 
waived by petltioner's application of July 18, 1878, and the order of the Dis- 
trict Court made thereou." 

It is true that the vEtna was repeatedly requested to contribute to 
the expenses of the libel proceeding, and it was specially found that 
it "repeatedly and persistently refused to hâve anything to do with 
said suit or contribute thereto" ; and the learned Circuit Judge f ur- 
ther concluded that by reason of such neglect and refusai and of the 
insufficiency of the damages recoverable to pay in full the damages 
due those who had contributed to the expense of the libel suit — 

"petitioner ought not to be permitted to share in the moueys whlch may be 
realized by the llbelants and said contribntors." 

Whatever else may be said of this latter ground of the déniai of the 
.iEtna's intervention, apart from the other grounds stated, it should be 
noticed that the ^Etna's refusais were but in accord with its right to 
maintain a separate suit, and it is hard to see how they could hâve 
any other eiïect than to emphasize its purpose to seek recovery only 
in that way. 

It is not necessary to dwell longer on the cases relied on by appellees. 
They are ail lacking in the controlling features of the instant case. 
The distribution of the présent fund must be governed by the rep- 
résentative character of the libel suit and the terms of the request un- 
der which it was commenced and maintained. It was not open to the 
consenting appellees, after the decree in that case was entered and on 
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appeal affirmed, to object to a ratable division among ail the insurers 
of the Etruria. Whatever rights of priority the owner or the consent- 
ing insurers might hâve secured, either by limiting the recovery sought 
to the sum of their respective interests, or by suing for the benefit only 
of such of the insurers as should sanction the libel and join in its 
expense, no such course was pursued. No distinction is perceived be- 
tween the principle that should be applied hère and that which prevails 
in équitable proceedings brought to enforce judgments against inter- 
ests of debtors that cannot be reached by ordinary légal process. If 
priority is sought in such proceedings, the suit must be limited to that 
object, and not in terms extended to ail creditors of the same class 
or creditors generally. This principle is applied in a variety of cases. 
For instance, in George v. St. Louis Cable & W. Ry. Co. (C. C.) 44 
Fed. 122, 123, the late Circuit Judge Thayer, when speaking upon 
rehearing of a proceeding by judgment creditors to subject property 
that could not be effectively reached by exécution at law, said : 

"I hâve no doubt that the three coniplainants by whom the bill In this case 
was flled might hâve secured a priority by flliug the same for tbeir own bene- 
fit ; but they did not do so. By tlie very terma of the bill, they professed to 
be actlng, not only for tbemselves, but 'in behaïf of, ail and singular, the 
otber judgment creditors of the respondent.' The effect was to waive the ad- 
vantage they might hâve obtained by moving in their own behalf. The re- 
suit is that the suit, in contemplation of law, lias from the beginuing been 
prosecuted by the original complainants in behalf of ail judgment creditors 
who might elect to corne In and take advantage of wbat had been done in 
their behalf." 

The same principle was recognized by Justice Bradley in Johnson 
V. Waters, 111 U. S. 640, 674, 4 Sup. Ct. 619, 637 (28 L. Ed. 547), and 
bv Justice Matthevvs in Freedman's Savings & Trust Co. v. Earle, 110 
U. S. 710, 716, 4 Sup. Ct. 226, 229 (28 L. Ed. 301), where he stated 
the rule thus: 

"It is to be noted, thercfore, that the proceeding is one instituted by the 
judgment créditer for his own Interest alone, unless he eleots to file the liill 
also for others in a like situation, with whom he chooses to œake common 
cause." 

In Jones v. Fayerweather, 46 N. J. Eq. 235, 256, 19 Atl. 22, 25, 
when speaking of three creditors of an insolvent firm who had each 
brought a suit to subject property of the debtor in his own behalf 
alone, Chief Justice Beasley said: 

"Such procédures hâve no affinity with bills exhibited by complainants, not 
only for the benefit of themselves, but equaliy for that of ail other creditors 
who may be made parties ; for the very foriu of such bills e.xicludes the idea 
that any créditer, or any class of creditors, is to obtain auy préférence over 
the others." 

See, also, Talcott v. Grant Wire & Spring Co., 131 111. 253, 254, 23 
N. E. 403. 

[5] It is settled in this court that so far as time is concerned it is 
compétent to intervene before final distribution of such a fund is 
made, for the purpose of presenting claims to an interest therein and 
for their establishment by decree (Mason v. Marine Ins. Co., 110 Fed. 
452, 454, 49 C. C. A. 106, 54 L. R. A. 700; Continental Trust Co. v» 
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Toledo, St. L. & K. C. R. R. Co. [C. C] 82 Fed. 642, 646; Central 
Trust Co. V. Richmorid, N., I. & B. R. Co., 105 Fed. 803, 808, 45 C. C. 
A. 60; see The Propeller Monticello v. Mollison, 17 How. [58 U. S.] 
152, 155, 15 L. Ed. 68; The Nonpariel [D. C] 149 Fed. 521, 525, and 
cases there cited) ; but the priority given by the decree below to the 
expense of the libel litigation should be preserved as against appellants 
as well as appellees (Trustées v. Greenough, 105 U. S. 527, 532, 26 L. 
Ed. 1157; Central Railroad v. Pettus, 113 U. S. 124, 126, 5 Sup. Ct. 
387, 28 L. Ed. 915). 

Appellants properly admit that the cargo underwriter should be paid 
in full, less cargo's proportion of légal expenses. The George W. 
Roby, m Fed. 601, 616, 49 C. C. A. 481 (C. C. A. 6th Cir.); s. c. 
(D. C.) 103 Fed. 332, 333. The remaining items pertain to freight 
and crew, the former item having been included below with the claim 
for insurance paid on huU by the Western Assurance Company as 
insurer also of the freight. The contention is that the claims for 
freight and crew shall be placed on a parity with the claims of the 
insurers of the hull, subject to ratable apportionment of the légal ex- 
penses allowed. This method was pursued in the decree below, so far 
as the appellee insurers of the hull were concerned. The assignments 
respecting the former items hâve, therefore, been practically disposed 
of by the effect of our conclusion : That the claims of ail the insurers 
of the hull (of the Etruria), appellees and appellants alike, must be 
placed on an equality ; and the claims for freight and crew will be 
placed on a parity with them. 

The decree below is reversed, with costs, and the cause is remanded, 
with instructions to enter a decree not inconsistent with this opinion. 
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(Circuit Court of Appeals, Flftli Circuit. January 7, 1913.) 
Ko. 2,371. 

1. Courts (§ 405*) — Fédéral Courts — Appellate Procédure — Dismissai/— 

FoRî.rAi. Defect in Becord. 

That a pétition for a wrlt of error, the order and writ, and assignment 
of errors are ail entitled in the Circuit Court, althousb that court had 
been abolislied. Is not grouiid for dlsniissal in the appcllate court, where 
the record in the cause is properly authenticated by the clerk and under 
the seal of the District Court. 

[Ed. XotG.— For other cases, see Courts, Cent. Dig. §§ 1097-1103; Dec. 
Dig. § 405.*] 

2. Appeal Awn EiiRoR (§ 668*) — Tmpeachment — Bill of Exceptions — Cebtif- 

icate of .Tcdge. 

A bill of exceptions properly authenticated by the signature of the 
judge cauuot be iiupeached by évidence outside the record. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 2861 ; 
Dec. Dig. § 668.*] 

•For other cases see same toplc & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indezei 
202 F.— 42 



658 202 FEDERAL REPORTEE 

3. Courts (§ 372*) — iTederal Coubts — Aothokitt of Décisions or State 
Courts. 

In the absence of statutory régulation, the fellow-servant rule and ita 
interprétation becoine a matter of gênerai law as to which the fédéral 
courts apply their own rules of décision. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 977-970; Dec. 
Dig. § 372.* 

Conclusivcness of judgnient between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Oo. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

i. Mastee and Sebvant (§ 189*) — Masteb's Liability eob Injuby to Sebv- 
ANT — Vice Pkincipal. 

Under the fédéral décisions, nelther mère superiority in rank nor the 
rlght of one servant to exercise control over another will constitute the 
former a vice principal of the corporation niaster wlth respect to the 
latter, but it must be shown that he is intrusted by the master vvith de- 
partmeutal control. 

[Fid. Kote. — For other cases, see Master and Servant, Cent. Dig. §§ 427- 
435,437-448; Dec. Dig. § 189.*] 

5. Mastee and Sebvant {§ 1S9*) — Masteb's Liability fob Ïnjuky to Sebv- 

ant — NEGLIGENCE OF "ViCE PBINCIPAL." 

AVhere défendant, a çompress eoinpany, sent an agent alonê' to a place 
at a distance froia its principal place of business to dismantle a com- 
preas, giving him absolute and exclusive direction of the means and 
method of doing the work wlth full discrétion in the sélection and use 
of applianees and men, such agent, as to the men employed by him, was 
a "vice principal," standing in the place of défendant, and for his nég- 
ligence while acting in that capacity, causing an injury to an employé, de- 
fendant is liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 427- 
435, 437-448 ; Dec. Dig. § 189.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7313-7316.] 

6. Mastee and Servant (§ 226*) — Masteb's Liabilitt for Injury to Sebv- 

ant ASSUMED RlSKS. 

An employô does not assume the risk of injury from négligence on 
the part of the master or his vice principal while acting in matters of 
supervision and direction. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 659- 
667; Dec. Dig. §226.* 

Assumption of risk incident to employment, see note to Ghesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

7. Masteb and Seevant (§ 286*) — Action foe Injuby to Sebvant — Ques- 

tions foe Juey. 

Evidence consldered, in an action by an employé for a pei'sonal injury, 
and held to require the submission to the jury of the question of the 
négligence of defendant's vice principal in direeting plaintlfC to work in 
a daugerous place, in view of plaintifl's Inexpérience. 
. [Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1010-1050 ; Dec. Dig. § 286.*] . 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Southern District of Mississippi; ]|lenry C. Niles, 
Judge. 

Action at law by Ben C. Moss against the Gulf Çompress Company; 
C. C. Hanson, receiver. Judgment for défendant, and plaintiff brings 
error. Reversed. 



•For otljer tases see same topic & S nhmeek in Dec. & Am. Digs, 1907 to date, & Eep'r Indexes 
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Thomas Gaines Fewell, of Meridian, Miss. (C. B. Cameron, of 
Meridian, Miss., on the brief), for plaintiff in error. 

Marcellus Green, of Jackson, Miss. (G. Q. Hall, G. W. Green, and 
Marcellus Green, Jr., ail of Jackson, Miss., on the brief), for défend- 
ant in error. 

Before PARDEE and SHEEBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is a writ of error to review a judg- 
ment for the défendant below and the défendant in error in this court 
on a verdict directed by the court below at the conclusion of the plain- 
tiff's testimony. 

[ 1 ] There is submitted, also, a motion to dismiss or affirm. The 
motion to dismiss is based upon the ground that the pétition to obtain 
the writ of error, the order allowing it, the writ itself, the assignment 
of errors, the bond, and the citation are ail entitled as of the Circuit 
Court of the United States, when, in fact, the Circuit Court had been 
abolished before the writ of error was sued out and allowed by the 
trial court. The original printed record in the cause cornes to this court 
under the hand and seal of the clerk of the District Court of the proper 
district, and properly authenticates thèse proceedings as having oc- 
curred. in the District Court, and this controls the récital in the captions 
of thevarious proceedings mentioned. 

[2] The défendant in error supports its motion to affirm upon the 
ground that, as is alleged, the bill of exceptions contained in the record 
and purporting to be signed by the district judge is a false one, and 
présents the certificate of the judge in support of its contention. It is 
sufficient answer to this contention that it is conceded that the district 
judge signed the bill of exceptions which is contained in the record, and 
that we cannot look beyond the record upon the question of its verity. 

The motion to dismiss or affirm is denied. 

Cominlf to the merits: The plaintiff in error, who was the plaintiff 
in the court below, sued the défendant in error for damages for Per- 
sonal injuries alleged to hâve been received by him while in the em- 
ployment of the défendant, and while engaged in dismantling for it a 
compressi àt Meridian, Miss., on July 28, 1908. The déclaration is con- 
tained ifl three counts, but the first only was relied upon by the plain- 
tiff for recovery. The défendant had intrusted the management of the 
work of dismantling the compress to one of its agents, who was called 
a travelirig engineer, named M. W. Wallace, and who had sole charge 
of the work for the défendant ; the défendant being represented by no 
other officer or agent of superior grade to Wallace on the premises. 
Ail the work was under Wallace's exclusive direction and control. At 
the time of the accident to the plaintiff, Wallace, with the assistance 
of two negroes, was engaged in passing a coiled rope through a winch. 
Wallace was on the other side of the winch from where the rope was 
coiled, handling the rope after it hdd passed through the winch. The 
twO negroes were on tlae opposite side of the winch from Wallace, un- 
coiling the rope so it could be fed into the winch. Wallace was able 
tohandle the rope, after it passed through the winch, f aster than. the 
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two negroes could uncoil it and feed it into the winch. Wallace was 
anxious to finish the job quickly, and the negroes could not keep up 
with his work. It was in this situation that he directed the plaintiÔ 
to get in behind the winch and between it and where the negroes were 
uncoilirç the rope, to guide the rope so it could be handled by the ne- 
groes on their side fast enough to keep up with Wallace's pace on the 
other side. The plaintiff obeyed the instruction of Wallace and took 
his position between the place where the negroes were uncoiling the 
rope and the winch, for the purpose of guiding the rope as it was un- 
coiled. It was while in this position that the plaintiff was injured. 
There were revolving cogs in the winch to the side of plaintiff as he 
stood guiding the rope. Wallace was still able to handle the rope f aster 
than the negroes could uncoil it, and the slack thus being taken eut of 
the rope on the side of the winch on which the plaintiff was standing, 
the tant rope struck plaintiff's body and threw him off his balance. In 
his endeavor to recover his balance his hand was caught in the cogs, 
causing the injury complained of. 

This was the substance of plaintiff's own testimony, and he was the 
only witness examined. The défendant offered no testimony, but relied 
upon the insufficiency of plaintiff's évidence to establish his case. The 
court below was of the opinion that the plaintiff's évidence failed, as 
a matter of law, to show any négligence on the part of the défendant, 
and directed the verdict. The only question presented by the writ of 
error is the correctness of the court's action in so directing the verdict. 

The record does not disclose any évidence tending to show that the 
défendant was guilty of négligence in failing to provide or maintain a 
reasonably safe place for plaintiff to perform his work. The gênerai 
character of the work in which the plaintiff was engaged when injured 
was the dismantling of a compress. The increased hazard due to the 
gênerai character of the work of démolition was a risk assumed by plain- 
tifï, though it does not appear that his injury was due to any such haz- 
ard. Nor is there any évidence that the winch was either defective 
or unsuitable for the purpose for which it was being used at the time 
of the accident. Nor does it appear that the cogs in which plaintiff's 
hand was caught should hâve been better protected. Nor is there any- 
thing in the record to show that the location of the winch, with référ- 
ence to its surroundings, was in any way improper, or that the plain- 
tiff's fellow servants were incompétent. If liability on the part of the 
défendant exists, it must be predicated upon the breach of some other 
duty than those mentioned. 

The plaintiff relies also upon the alleged négligence of Wallace, who 
was in charge of the work of dismantling the compress, asserting that 
he was a vice principal of the défendant and not a fellow servant of 
the plaintiff. To entitle the plaintiff to recover on this theory, it was 
essential that the évidence tend to show that Wallace was a vice prin- 
cipal, and that, as such, he was guilty of négligence which was the 
cause of plaintiff's injury. 

There is no statute in Mississippi changing the fellow-servant rule 
as it exists at common law, except as applies to railroad employés. The 
attempt of the Mississippi Législature to enlarge the favored class of 
employés so as to include the employés of ail corporations proveo 
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abortive by reason of the décision of the Suprême Court of Missis- 
sippi that the act, se intended, was unconstitutional, because unjustly 
discriminating against the class of corporation employers. Chapter 
87, Laws 1896; chapter 66, Laws 1898; Ballard v. Oil Co., 81 Miss. 
507, 34 South. 533, 62 L. R. A. 407, 95 Am. St. Rep. 476. 

[3] In the absence of statutory régulation, the fellovv-servant rule 
and its interprétation becomes a matter of gênerai law, as to which the 
fédéral courts apply their own rules of décision ; and the status of 
Wallace as to being a vice principal or a mère fellow servant is to be 
determined in this case by the décisions of the fédérai courts rather 
than those of Mississippi. B. & O. R. R. Co. v. Baugh, 149 U. S. 
368, 13 Sup. Ct. 914, 37 L. Ed. 772. 

[4] According to the fédéral décisions, it is well settled that neither 
mère superiority in rank nor the right to exercise control by the de- 
linquent servant over the injured servant will avail to constitute the 
delinquent servant a vice principal of the master. It is necessary that 
it be shown that he is intrusted by the master with departmental con- 
trol, as defined by the courts. 

In the case of B. & O. R. R. Co. v. Baugh, supra, the court said: 

"Where the master is a corporation, there can be no négligence on the 
part of the master except It also be that of some agent or servant, for a 
corporation only acts throiigh agents. ïhe directors are the managing 
agents; theIr négligence must be adjudged the négligence of the corporation, 
although they are simply agents. So, when they place the entire manage- 
ment of the corporation in the hands of a gênerai superintendent, such gên- 
erai superlntendent, though hlmself only an agent, is almost unlversally rec- 
ognized as the représentative of the corporation — the master — and hls nég- 
ligence as that of the master. And it is only carrylng the same princlple a 
little further and with reasonable application, when it is held that, If the 
business of the master and employer becomes so vast and diverslfled that 
it naturally séparâtes itself into departments of service, the indlvlduals plac- 
ed by him in charge of those separate branches and departments of service, 
and given entire and absolute control therein, are properly considered, with 
respect to employas under them, vice principals — représentatives of the mas- 
ter — as fully and as completely as if the entire bvtslness of the master was 
by him placed under the charge of one superintendent." 

In the case of Northern Pacific R. R. Co. v. Peterson, 162 U. S. 
346, 16 Sup. Ct. 843, 40 L. Ed. 994, the court stated the rule as fol- 
lovvs : 

"The rule is that In order to form an exception to the gênerai law of non- 
Ilability the person whose neglect caused the injury must be 'one who was 
clothed with the control and management <»f a distinct department, and not 
a mère separate pièce of work In one of the branches of service lu a depart- 
ment.' This distinction is a plain one, and not subject to auy great em- 
barrassment in deteruiining the fact in any particular case. 

"When the business of the master or employer is of such great and diversl- 
fled extent that it naturally and necessarily séparâtes itself into departments 
of service, the Indlvlduals placed by the master in charge of thèse separate 
branches and departments of service, and given entire and absolute control 
therein, may be properly considered, with respect to employés under them, 
vice principals and représentatives of the master as fully and as completely 
as If the entire business ot the master were placed by him under one su- 
perintendent" 
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In tHe case oï NortKern Pacific Ry. Co. v. Dixon, 194 U. S. 338- 
344, 24 Sup. Ct. 683, 685 (48 h. Ed. 1006), the court said: 

"Another quallflcation suggested Is where the one gullty of the négligence 
has such gênerai control and occuples such relation to the work that he in 
effect takes the place of the employer — becomes a vice principal, or alter 
ego, as he Is sometimes called. If an employer, whether an Indlvidual or a 
corporation, glving no Personal attention to the work, places It in the entire 
control of another, such person may be not Improperly regarded as the prin- 
cipal and his négligence that of the principal. That thought has In some- 
cases been carried further, and, when It appeared that the work in which 
the employer was engagea was divided Into separate and distinct depart- 
ments, the one in charge of each of those departments has been regarded as 
also a rice principal." 

In the case of Klauder-Weldon Dyeing Machine Co. v. Gagnon, 
183 Fed. 962, 106 C. C. A. 302, the rule was applied by the Circuit 
Court of Appeals for the Second Circuit to the situation described as 
foUows by the court: 

"Evenden, the foreman, had full authority In the blacksmlth shop and rep- 
resented the défendant in the work being carried on there. If he were 
négligent in the discharge of his duty, while directlng the work, hls négli- 
gence, as matter of law, must be Imputed to the défendant. He was not a 
fellow servant." 

In the case of Alaska United Gold Mining Co. v. Muset, 1 14 Fed. 
66, 52 G. C. A. 14, the Circuit Court of Appeals for the Ninth Cir- 
cuit, said: 

• ''Th« plalntlff in error was a corporation whose home office was at a dis- 
tance fromi the place where its propertles were sltuated. Being a corporation, 
it could act only by means of offieers and agents. It placed ail of Its prop- 
ertles and business on Douglas Island in charge of a gênerai superin tendent. 
It placed its four distinct and separate departments of business each under 
the charge qî a foreman or superintendent, who was subject to the gênerai 
superintcndent, but who was glven substantially the entire control of that 
department. The gênerai superintendent had no personal relation with either 
of the four departments. He had no office or place of business at either 
of the mines or the mills. It Is not shown that he was ever présent at the 
Seven Hundred mine, or inspected it, or had personal knowledge of its opéra- 
tion or Its appliances. The only officer or agent of the corporation who had 
such knovvledge of that mine was Pope. He it was who stood in the place 
of the ihaster to the mén. His duty It was to see that the men were sup- 
plied with' the necessary appliances for their saf ety. Bef ore he eut ofE the 
supply of compressed air which operated the hoist in the shaft, on the morn- 
ing of the accident, it was his duty to see that the men thereln worklng were 
furnished other safe means of escape therefrom. In relation to that duty, 
he . stoôd in the place of the corporation, and for his neglect to discharge it, 
the corporation is liable. He was not a mère foreman of a gang of men, as 
was the case of the négligent foreman in Railroad Co. v. Peterson, 162 U. S. 
346, 16 Sup. Ct 843, 40 L. Ed. 994, and Mining Co. v. Whelan, 168 TJ. S. 86, 
18 Sup. Ct. 40, 42 L. Ed. 390. He was the représentative of the corporation 
placed in: charge of Its servants In a separate department of its business, 
and as such he was the vice principal, within the définition furnished in the 
Baugh Case. The plalntlff in errer could not meet the fuU measure of its 
duty as a. master to its servants by pladng its various propertles under the 
charge of * gênerai superintendent, who was not a superintendent in f act 
as to any particular branch of its service, and say that, because the gênerai 
superintendent who had no knqwledge of the w^nt of. pjroper appliances or 
defects in machinery or apparatus was not négligent, tiie master shall not 
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lie held for damages for tlie négligence in tliose respects of the foreman, 
who had tlie partieular supervision and control over its property and its 
s-ervants." 

In Labatt on Master & Servant, vol. 2, § 534, p. 1517, the exception 
and its limits are tlius stated : 

"The rationale of the doctrine which déclares the master to be responslble 
for the negligeuc-e of a deyjartinental manager iudicates that no employé 
can properly be plaeed in thls category unless he is exercising ail the func- 
tions whieh the master himself would exercise, If he were personally super- 
vising the same section of lus business. That Is to say, his représentative 
cliaracter is not establislied by any évidence which fails to show that there 
lias been that complète transfer of the master's characteristic functions whicli 
implies that the transférée is invested with the right and duty, not of merely 
seeing that his subordinates perform some definite routine work in the man- 
ner prescribed, and with the appliances furnished, but of providing tlie ap- 
plianees themselves, and of making such a disposition of the workmen in 
regard to those aiipliances as will most effectually secure the gênerai results 
for the attainment of which the branch of the business under his control bas 
been organized." 

[5] Does the record show Wallace to hâve been a "vice principal" 
within the définition of that term, to be derived from the authorities 
cited? It is clear that his superiority in rank to the plaintifï and the 
other workmen engaged in the work of dismantling the compress, and 
his control over them, is not alone sufficient to establish that relation- 
ship to the master. If it exists, it must be derived from the fact that 
he may be said to hâve been in control of a department of the master's 
business. The doing of a single, though separate, pièce of work on 
the master's premises would not suffice. In this case Wiallace was sent 
by the défendant to a place distant from the defendant's principal place 
of business to dismantle a compress. He had the absolute and ex- 
clusive direction of the means and method of accomplishing this work, 
with full discrétion as to the sélection and use of appliances and men. 
Ail the other agents of défendant who were engaged with him were 
under his direction and control. The défendant had no other repré- 
sentative on the premises upon which the work was being done. If 
the défendant was not legally represented at the place of work by Wal- 
lace, then it must be said to hâve been without représentation there, 
though it was there in fact engaged in doing the work, and owed its 
.servants the nondelegable duty of supplying proper supervision over 
the work in which they were engaged. 

This case differs from the one in which a foreman is engaged in 
supervising a separate pièce of work, but one that is being done on the 
master's premises and tmder the immédiate supervision of the fore- 
man's superior, who in that case represents the master as vice prin- 
cipal. In this case the work being done by Wallace was not only sep- 
arate and distinct, but was being done apart from the defendant's other 
managing agents and officers, who could not, for that reason, super- 
vise and direct Wallace in the conduct of it, and could not, therefore, 
be vice principals. As in the nature of the case from the way in which 
'.he work was being done, the défendant could be represented in the 
înaiiagement and doing of it only by Wallace, and necessarily.intrusted 
: ihe direction and discrétion necessary to its conduct to him alone, we 
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think he must be considered, in the doing of it under thèse circiim- 
stances, to hâve been the vice principal of the défendant. 

The neghgence of Wallace, which would entitle the plaintifif to re- 
cover, would be with respect only to matters in which he was acting 
as the defendant's vice principal. As his scope as vice principal is con- 
fined to matters of supervision and direction, as distinguished from 
manual labor, so négligence, to be recoverable, must hâve occurred 
with relation to matters of supervision and direction, which are in the 
nature of nondelegable duties of the master. If the only négligence on 
Wallace's part consisted in the handling of the rope at a rapid speed, 
the plaintift's case would necessarily fail, since Wallace, though a vice 
principal in some respects, could not be said to be one when engaging 
in work of this kind. Tke évidence of the plaintiff tends to show, 
however, that Wallace directed him to take a position behind the winch 
and in front of the position occupied by the negroes who were uncoil- 
ing the rope, and from it to guide the rope, and that the plaintiff took 
the position he was directed to take, and was injured while occupying 
it. This action of Wallace, in so placing the plaintifï, was an action of 
direction and supervision over the work and those engaged in it, and 
in giving this direction and in placing the men who were doing the 
work, Wallace acted in his capacity as vice principal, and bound the 
défendant by his acts of this character. 

[6] Nor did the plaintiff' assume the risk of in jury from any négli- 
gence on the part of Wallace in respect to matters in which he acted 
as vice principal. He assumed the risk of injury caused by négligence 
of his fellow servants and ail such other risks as were incident to his 
eniployment, but not such extra hazards as were the results of négli- 
gence on the part of the master himself or of his vice principal. In 
the case of Hough v. Railway Co., 100 U. S. 213-217 (25 L. Ed. 612), 
the Suprême Court, speaking of exceptions to the risks assumed by an 
employé, said: 

"One, and pei'liaps the most important, of those exceptions, arises from the 
obligation of the master, whether a natural person or a corporate hody, not 
to expose tlie servant, when conclueting tlie master ^ business, to périls or 
liazards against which he may be guardcd by proper diligence ou tlie part of 
the master." 

The question then is whether there is any évidence in the record 
from which the jury could bave legitimately inferred that Wallace neg- 
ligently caused the plaintiff's injury. The plaintiff complains that he 
was not warned by Wallace, when directed to assume the position be- 
hind the winch, of the présence of the unprotected cogs or of the fact 
that the rope was being handled by Wallace faster than the negro help- 
ers could uncoil it, but as the plaintifif admits that he knew of the prés- 
ence and condition of the cogs, and must hâve known the danger of 
coming in contact with them, before he assumed the position at which 
injury befell him, it is difficult to see how any failure to warn him of 
■vhat he already knew could bave contributed to his injury. 

He admits that he knew that Wallace was handling the rope faster 
than the negroes could uncoil it. The record is not very clear as to 
whether he knew, or should hâve known, the attendant danger and 
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how to avoid it, and whetlier, i£ ignorant, he could hâve been instructed 
by Wallace so as to enable him better to avoid it in the position he was 
to assume. If he was ignorant of the danger and coald hâve escaped 
the resulting injury by proper warning or instruction, then it was for 
the jury to say whether it was négligence on Wallace's part to put him 
there without some warning or instruction. If he was aware of the 
danger, or if warning or instruction, if given, would hâve not availed 
to enable him to avoid injury, then no négligence could be predicated 
on the failure of Wallace to give him warning. The négligence of 
Wallace, in that event, if any, would be in the placing of the plaintiff 
in too dangerous a position. If Wallace was négligent in failing to 
warn him, his négligence would be that of the défendant, regardless 
of his grade of service, since the duty to warn of danger is a nondel- 
egable duty, and a breach of it, even through the agency of a feilow 
servant, is the master's négligence. The second paragraph of the svl- 
labus in the case of Peters v. George, 154 Fed. 634, 83 C. C. A. 4Ô8, 
asserts this principle of law in the following language : 

"The duty to warn and instruct an employé who Is set to perforai a dan- 
gerous vvork Mith which he is nnacquainted is a primary and absolute duty 
of the master to the servant, and he cannot relleve himself of liability for 
its nonperformance by delegating or intrusting it to a subordlnate or to a 
feilow servant of sucli workman. Nothinj? short of actual notice of the dan- 
ger to the workman who Is to eneounter it, with such cautionary explanation 
as may enable him to avoid it, will satisfy the requirement of the law, and 
the default of an intermediary, whether he be the highest offlcer in control 
or merely a feilow workman of the one exposed to the danger, is the de- 
fault of the master." 

In view of the unsatisfactory condition of the record as to whether 
the plaintiff knew of the likelihood of his being thrown off his balance 
and against the revolving cogs by the too rapid handling of the rope 
by Wallace, and as to whether any spécifie instructions could hâve 
been given him by Wallace when he placed him there, which would 
hâve enabled him to avoid injury in this way, we forbear from pass- 
ing on the question as to whether the issue of Wallace's négligence in 
failing to warn the plaintiff should hâve been submitted to the jury. 
Upon a retrial of this case the évidence then adduced may remove the 
uncertainty in the présent record in that respect. 

[7] If Wallace was free from négligence in respect to warning, but 
négligent in respect to ordering the plaintiff to assume a dangerous 
position, in view of his inexpérience and the rapid movement of the 
rope, then such négligence would possibly be defendant's négligence, 
only in the event Wallace is to be considered as a vice principal in 
doing the act complained of, as we hâve held him to be. Does the 
record supply évidence from which the jury coUld infer that Wal- 
lace negligently placed plaintiff in a dangerous position? It was open 
to inference that Wallace intended, when he directed plaintiff to take 
his place behind the winch and guide the rope, to continue to handle 
the rope, after plaintiff had assumed the position, as fast as he had 
been doing— which was too fast for the negroes to uncoil it and keep 
it slack. Indeed, that was his reason for so placing the plaintiff. If 
so, we think it was for the jury to say whether or riot such a position, 
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in view of the vvay the rope was being handled by Wallace, and the 
incapacity of the negroes to properly pay it out so as to keep it slack 
when it wàs handled so rapidly, and in view of the danger to one in 
that position when the rope became tant, was too dangerous for one of 
plaintiff's expérience to assume, even though the danger was decreased 
to some extent by the présence of the plaintiff and the assistance he 
was able to give the negroes in handhng the rope. If it was, then it 
would be for the jury to say whether or not Wallace was négligent 
in directing him to assume it, regardless of whether the plaintiff was 
entitled to complain of a failure to properly warn him. 

It is said, however, that there was no direction to assume the spé- 
cifie position he was occupying when injured. In response to the di- 
rection, plaintiff did in fact take that position, and there is enough in 
the record for the jury to bave inferred, if they saw fit, that he as- 
sumed and occupied it with the acquiescence of Wallace, and to so 
hâve inferred also that it was the position Wallace intended he should 
take when he gave the order. 

It is also said that his injury resulted, not from the position of dan- 
ger that he was occupying, but from his admitted inattention to the 
movement of the rope. This applies to the issue of his contributory 
négligence. The question of his contributory négligence, first, in as- 
suming the position of danger, in view of the order given him by 
his superior to do so, and, second, in not attending to the movement 
of the rope with greater diligence, was a question of fact, and not 
for the détermination of the court. 

For thèse reasons, we are of the opinion that the court below erred 
in directing a verdict for the défendant, and the judgment is reversed, 
and the cause remanded for further proceedings in conformity with 
this opinion. 

PARDEE, Circuit Judge (dissenting). I think this case ought to 
be affirmed. The plaintiff' was the only witness, so that the only dis- 
pute about the facts arises in his own évidence. Assuming that Wal- 
lace was the vice principal, the évidence does not show that the com- 
press Company was guilty of any négligence warranting a recovery by 
the plaintiff. The place was not dangerous, being in the open with no 
machinery about or in opération save a so-called drum, probably winch, 
which was being operated sôlely by running a rope through it by 
hand. The only order given was: "Get in there and do something. 
CTi-'-le that rope!" The plaintiff selected his own position, which was 
sa — ; and the only caution that could bave been given, if any were 
necessary, would bave been, "Be careful and do not stick your fingers 
in the cogs of the dnmi." Négligence can hardly be predicated on 
an order to an employé to go to work in a saf e place. 

Whether W^al lace was the vice principal because he was superin- 
tending the dismantling of the compress at the time the plaintiff claims 
he was injured, Wallace and the plaintiff, both servants of the com- 
press Company, were jointly engaged in manual labor at the same time 
in a safe place, and if at that time and under those circumstances Wal- 
lace could be charged with any négligence, which he is not, it was 
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certainly the négligence of a fellow servant, for both Wallace and the 
plaintiff stood upon an equal footing, and no question of master's 
authority supervening. 



WILDEE V. DENNIS et al. 
^Circuit Court of Appeals, Fourth Circuit. Xovember 7, 1912.) 

No. 1,096. 

1. Taxation (§ TfiO*) — Tax Deeds — Récitals— Virginia Statute. 

Act Va. Feb. 11, 3898 (Acts 1897-98, c. 806), amendlng Code 1887, i 
066, relatlng to sales of land for taxes, was inteuded to effect a radical 
cliauge of pollcy in tlie collection of taxes on land, and to makè the 
law in that respect more eflicient by givlng to a purchaser from the 
State a good title which ean be defeated ouly by proof that the taxes 
were not properly ehargeable on the land or that they had been pald. 
The provision that the deed of the clerk to lands sold by the state shall 
"set fortli ail the circunistances appearing in the clerk's office in relation 
to the sale" lias référence to the sale made by the clerk, and not to the 
prevlous sale to the state, and does not require the circumstances to 
be set out with technical nicety; but a substantial eompliance vvith the 
provision is sniiicient. 

[Ed. Note. — For otlier cases, see Taxation, Cent. Dig. § 1509: Dec. Dig. 
S 760,*] 

2. Taxamon (|§ 674, 746*) — Tax Sales — Validity — Pueciiase by Officer. 

The purchase of land sold by the state for taxes by the clerk who 
makes the sale, or in his interest, is not contrary to the public pollcy 
of Virginia, and while Code Va. 1S87, § 656 (Code 1904, p. 320), provides 
that where the clerk is purchaser the deed shall be made by a ,com- 
inissloner, the clerk niay lawfully exécute a deed to a third person, 
although he is hiiuself interested in the purchase. 

[Ed. Note.— For other cases, soe Taxation, Cent. Dig. §§ 1357-1360. 
1491, 1492; Dec. Dig. §§ 674, 746.*] 

3. Taxation (§ 734*) — Tax Sales — Validity — Virginia Statute. 

A tax deed made by the clerk for land sold by the state under Act 
Va. Feb. 11, 189S (Acts 1897-98, e. 306), is not invalidated by the fact 
that the preceding order of publication does not state the amount for 
which the land was sold to the state, which is not required by the 
statute. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 1470-1473 ; 
Dec. Dig. § 734.*] 

4. Taxation (§ 734*) — Tax Sales — Validity — Virginia Statuts. 

Notice of an application to purchase the land is required by the stat- 
ute to be given to the person In vvhose name the land stood on the com- 
missioner's book at the tinie it was sold to the state and to others only 
in case of a subséquent traiisfer shown by such book, and where there 
was no such transfer, and the record owner had parted vfitlv his interest, 
a clérical error in the application in describing the land as in three 
tracts, instead of two, does not invalidate the deed which contalns a cor- 
rect description. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 1470-1473; 
Dec. Dig. § 734.*] 

5. Tax.\tion (§ 734*) — Tax Sales — Validity — Virginia Statute. 

A sale and deed are not invalidated by a clérical error in the clerk'.s 
order for publication of the notice in giving the name of the newspaper 

*For other cases see same topic & 5 numbkr in Dec. & Am.Digs. 1907 to date. & Rep'r Indexes 
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designated Incorrectly, where there was but one paper In wUch it could 
lawfuUy be published. 

[Ed. Note.— For other cases, see Taxation, Cent. Dlg. §§ 1470-1473; 
Dec. Dig. § 734.*] 

6. Taxation (§ 734*) — Tax Sales — VAurfflTy — Virginia Statuts. 

An erroneous statement of fact lu sucb published notice is Immaterial 
where it did not affect any one who veas entitled to notice. 

[Ed. Note.— For otlier cases, see Taxation, Cent Dig. §§ 1470-1473; 
Dec. Dig. § 734.*] 

7. Taxation (§ 734*) — Tax Sales — Validitt — Virginia Statuts. 

Sucli act provides that Code Va. 1SS7, § 661 (Code 1904, p. 321), sliall 
apply to tax deeds made thereunder, and under such section a deed 
cannot be defeated for a mère Irregularity in the prior proceedings, but 
only b:^ proof tbat tbe land was not subject to tbe tax, or tliat tbe tas 
liad beén paid. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. §§ 1470-1473; 
Dec. Dig. § 734.*] 

g, Taxatoon (§ 679*) — Tax Sales — Vauditt — Virginia Statuts. 

Under sucb statute, wliere two tracts of land stand on the commission- 
er's booli in the name of the same person, both at the date of sale to 
the State and at the date of an application to purchase, both may be 
Included in and purchased on the same application. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 1361, 1362; 
Dec. Dig. § 679.*] 

9. Taxation (§ 791*) — Tax Titles — Ejectment Against Claimant Undeb 
Tax Deed — Limitation — Vikgunia Statute. 

The provision of Act Va. March 7, 1900 (Acts 1809-1900, c. 1132) that 
"no suit shall be brought to set aside, cancel or amend" a tax deed, ex- 
cept for fraud, etc., unless within two years after it is recorded, con- 
Btrued under the Virginia rule that a statute of limitations is a statute 
of repose, applies to an action of ejectment as well as a suit in equlty, 
but does not apply in favor of a tax deed which was executed and re- 
corded prior to its passage. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 1571 ; Dqc. Dig. 
§ 791.*] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Lynchburg; Henry C. McDowell, Judge. 

Action at law by Victor A. Wilder against William L. Dennis, John 
C, McCoy, George H. Stone, Joshua Baisden, and L. C. Bell. Judg- 
ment for défendants, and plaintiff brings error. Afnrmed. 

Maynard F. Stiles, of Charleston, W. Va., and M. O. Litz, of 
Welch, W. Va., for plaintiff in error. 

William H. Werth, of Tazewell, Va., and S. M. B, CouUing, of 
Tazewell, Va., for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD Dis- 
trict Judge. 

GOFF, Circuit Judge. This writ of error îs prosecuted to a judg- 
ment of the court below, entered in an action of ejectment instituted 
by Victor A. Wilder against William L. Dennis, John C. McCoy, 
George II. Stone, Joshua Baisden, and L. C. Bell. In due time the 
case was tried before a jury, which, by direction of the court below, 
returned a verdict for the défendant?. Pending the proceedings in 

•For other cases see same topic & 5 numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indesos 
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the court below, a motion was made to set aside the verdict, as having 
been improvidently directed, which motion the court overruled, filing 
an opinion relating to the points raised and argued by counsel as in- 
volved in said motion. The court, yielding to the insistence of coun- 
sel for the plaintiff below, then granted a reargument, which was 
duly had, when the court, adhering to the conclusion originally 
reached, filed an additional opinion and entered the judgment refer- 
red to. The assignments of error are many, the spécifications under 
them are multitudinous, and the argument to sustain them, if not 
convincing, is interesting and plausible. We can safely say that each 
and every of the points presented by counsel for plaintiff in error 
hâve been either directly or indirectly met, answered, and effectually 
disposed of by the clear reasoning of the trial judge in comprehensive 
and admirable opinions filed by him during the progress of this liti- 
gation in his court. In fact, said opinions relating as they do to many 
of the most important questions involved in the Virginia statutes.con- 
cerning real estate, the proper construction of said législation, and 
the method of procédure in case of forfeiture and sale for delinquent 
taxes thereunder, as also the rules bearing on the admission and re- 
jection of testimony pending the trial of an action of ejectment, are 
most valuable contributions to our court décisions on those intricate 
and important matters, and deserve the concurrence they impel and 
hâve. 

The opinion directing the verdict reads as follows: 

"The plaintiff to show title to the 2,093-acre tract in controversy Intro- 
duced : (1) A patent frona the conimouwealth of August 2, 1875, to Wm. Col- 
lins granting the said tract. (2) A deed from Wni. CoUins to J. D. Sargeant 
of May 7, 1883, conveying the said 2,09.'{-acre tract. (3) A deed dated De- 
ceinber 27, 1887, from J. D. Sargeant et al. to .T. D. Sargeaut, Lewis Rod- 
man, and Thos. Graham, trustées, conveying inter alla (tract 14) the 2,093- 
acre tract and (tract IG) another tract on ïug river, acreage not stated, re- 
cited to hâve been conveyed by Wui. Collins and wife (by deed dated October 
10, 1886) to J. D. Sargeant and recorded in Buchanan county deed book B, 
p. 254, etc. (4) Sundry appointments of successors to the trustées narued 
in the deed of December 27, 1887, vesting the title in ïorpin, Lambert, and 
Pepper as trustées. (5) Deed of December 13, 1901, from the foregoing 
trustées to V. A. Wilder. After introducing some paroi évidence, now of 
no Interest, the plaintiff rested. 

[1] "The défendant, after having offered and withdrawn some other papers, 
offered in évidence a tas deed of March 2, 1900, from W. L. Dennis, clerk, 
to H. Walter Dotson. It was objected by the plaintiff that the deed does 
not contain the récitals required by the Act of February 11, 1898 (Acts 
1897-98, pp. 343, 345), and that consequently the deed does not fall under 
the protection of section 661, Code 1887 [Code 1904, p. 321]. It is required 
by the act of 1898 that the deed shall 'set forth ail the circumstauces ap- 
pearlng în the elerk's office in relation to the sale,' and the gist of the dis- 
pute is as to the intention of the Législature in using the above-quoted lan- 
guage. The deed offered in évidence does recite, in a manner at least, ail 
of the essential cireumstances which should appear in the elerk's office in 
relation to the sale made by the clerk to Dotson, and I ani satisfied that 
this is the sale intended by the Législature and not the sale made to the 
commonwealth In 1897. Flanagan v. Grimmet, 51 Va. 421, 436. The conten- 
tion of the plaintiff' in effect is that the Législature by the language quoted 
above Intended that the circumstauces should be set forth with the particu- 
larity and nicety required by the strictest rules of pleading; that is to say, 
that the facts should be stated and that conclusions should not be substitut- 
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ed therefor. Quite aside from the rersiiasive opinion of tlie Court of Ap- 
peals in Flanagan v. Grlmmet, supra, It seems to me that the probabilitles 
are great that the Législature dld not intend to require the impractlcable 
particularity contended for by the plaintiff. Under the décision in Building 
& Loan Association v. Glenn, 99 Va. 460 [39 S. E. 136], a tax deed Is by 
force of section 661 of the Code not conclusive in certain respects, and con- 
sequently any real injustice done the true owner of the land by a tax deed 
can be shown notwithstanding the deed. Prior to the act of 189S the inethod 
provided by luw for enforcing collection of dellnqueut taxes on real estate 
had proven highly Inefflclent. A 'tax title' was regarded as valueless ; prac- 
tlcally no one would purchase delinquent lands at the sales héld by the 
county treasurers, and in conséquence there were hundreds of thousands 
«f acres standing on the conimlssiouers' books as sold to the commonwealth, 
but the State was uiiable to collect the taxes thereon. lu amending section 
666, Code 1887, by the act of February 11, 1898, the intent of the Législature 
to adopt a radical change of polley is made luost manlfest. The intention 
was to make easy the acqulrement of valid tax titles and thus to encourage 
the purchase by Individuals of lahds previously sold to the commonwealth. 
In enacting, therefore (Acts 1897-98, p. 345), that the deed made by the 
olerk to the purchaser 'shall set forth ail the clrcumstances appearing in 
the clerk's office in relation to the sale,' it seeuis very clear that there was 
not au intent to require that sucli clrcumstances be set forth wlth the ac- 
curacy or wlth the technical nicety required for instance in cornmon-law 
pleadings. Thls conclusion is fortitled by the fact that in the act of 1898 
(pages 345, 346) it is provided : 'The provisions of section 601 of the Code 
■of A'irginia [of 1887] shall apply to deeds made under authority of this sec- 
tion.' Section 661 of the Code of 1887 provides that \yhen a deed bas been 
obtained and recorded by a purchaser at a tax sale the title thèreby con- 
veyed shall be defeated only by proof that the taxes or levies for which sald 
real estate was sold were not properly chargeable thereon ; or that the taxes 
,and levies properly chargeable thereon hâve been paid. It is true (Va, B. 
& L. Ass'n V. Glenn, supra, 99 Va. 460 [39 S. E. 136]) that in making section 
661 applicable to the tax deeds provided for by act of 1898 the Législature 
dld not Intend that the requireiuents. of the act of 1898 should be disregarded. 
But the fact remains that by referring to and making section 661 applicable 
the Législature elearly Indicated an intent that substantial compllance witli 
the act of 1898 was sufflcient. The tax deed under discussion does set forth 
ail the Clrcumstances, not wlth the greatest possible technical nicety, but 
in a manner such as I must regard as withiu the meaning and intent of 
the act of 1898. 

[2] "In connection with the foregoing tax deed another matter may be 
hère meutioned. The plaintiff attempted to introduce évidence teiiding to 
show that the application to purchase made by Dotson vv-as lu fact made by 
him as the secret agent (as to two-thirds interest) of Dennis, the elerk, and 
McCoy, the deputy clerk, of tlie Buchanan county court. Assumlng the 
fact to be as stated, objection to this offer was sustained. The argument for 
plaintiff is based chiefly on a supposed violation of public policy in treating 
as valid a tax deed made under such clrcumstances. Independent of any 
other reason, the case of Yanccy v. Hopkins, 15 Va. 419, 433, ■iM, tends 
strongly to overturn the argument founded on a supposed public policy. How- 
ever, even a more conclusive answer to the argument is found lu the fact 
that the Législature whicli, ou March 5, 1894 (Acts 1893-94, p. 738), first au- 
thorized the clerk to sell lands previously sold to the commonwealth, had 
only seven days prior thei'eto (Acts 1893-94, p. 473 ; Act of Februarv 26, 
1894) re-enacted section 656 of the Code of 1887 [Code 1904, p. 320]. "This 
section read originally and as rc-enaeted: 'Wheu the clerk is a purchaser, 
the deed for the land purchased by him shall be executed by a commissioner 
appointed by the circuit court of the county * * * wherein the land is 
situated.' Even if the act of 1898 had been the first that authorized clerks 
to sell delinquent lands, the mère fact that the Législature in 1898 left in 
force section 656 of the Code would lie a sufficient reason for holding that 
it is not eontrary to the policy of the law that clerks should become pur- 
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chasers. Even uncler such circumstances there would be no warrant for 
assuming that tUe Législature in 1898 was ignorant of the existence of sec- 
tion 656 ; and it would be tlie duty of the court to assume ttie contrary. 
Sutlierland, Statutory Construction, § 333; Scliool Board v. Patterson [111 
Va. 482] 69 S. E. 337-339. But as the prototype of the act of 1898 was 
enacted by the same Législature that bad only a few days previously re- 
enacted section 656, it is clear that we cannot assume ignorance of section 
656 on tlie part of the Législature which enacted the act of March 5, 1894. 
And it is bighly improbable that in amplifying in 1898 the act of March 
5, 1894, the Législature of 1898 intended an unexpressed change in the policy 
of the law. The only permisslble assumption therefore is that in 1898 the 
Législature knew of and intentionally left in force section 656. If this as- 
sumption be proper, it is manifest that the Législature in 1898 intended that 
the clerk œlght himself be the purchaser at a tax sale and purposely left In 
force a provision by which the deed to him could be executed by a com- 
missioner appointed for the purpose. And if so, it is very clear that we can- 
not assert that a tax deed from the clerk to Dotson, the clerli being an in- 
terested party and intending to later take a conveyance from Dotson, is in 
violation of the policy of the law. It is sald that the law may permit the 
clerk to be purchaser when he acts 'openly and above board' and bas a com- 
missioner make the deed to him, but that it does not sanction 'secret pro- 
ceedings' such as are hère sought to be shown. If the land waa delinquent 
for 1895 taxes, and if it had been bid in by the commonwealth, I can per- 
ceive no reason in morals or in law why the arrangement between Dotson 
and the défendants was improper. If the notice required by law was there- 
after duly given and if the state and county received the amounts due them, 
it could be of no Interest to any one whether the clerk and his deputy ap- 
peared on record to be the purchasers, or whether some one else appeared 
to be the sole purchaser. 

"Another argument for plalntifC is based on the theory that where the 
clerk is the real purchaser, although the sale is made to a trustée for the 
clerk, the deed must be made (under section 656) by a commlssioner. In 
enacting section 656 and Its prototypes (origlnally act of March 8, 1846; 
Acts 1845-46, p. 14, § 4; see, also, Acts 1872-73, p. 379; chapter 37, § 18. 
Code 1860), the Intent was, ï thlnk, flrst, to allow clerks to purchase de- 
linquent' lands, and, second, in the interest of the clerk, to avold the in- 
congruity of a deed from the clerk in his officiai capacity to himself in his 
Personal right. If therefore the clerk procures a trustée to take the tax 
title, therè is no reason found in the language of the statute why a commls- 
sioner shoiild make the deed. In fact, a deed made by a commlssioner to 
John Smith, avpwedly or seeretly, trustée for the clerk, would be unau- 
thorized and' of highly donbtful valldity. It foUows that this objection 
after ail çan be founded only on a supposed violation of the policy of the 
law— which bas been sufficlently discussed. 

"Aftèr having hea;rd mnch testlmony concernlng the possession of the land. 
none of Whlçh is now of Interest, the plaintiff moved that the tax deed be 
stricken otit. The grounds of this motion, in addition to the ground that the 
récitals in the deed are insufficient, are: 

'"(1) Thèorder of publication falsely states the amount of taxes for which 
the lands ' were sold to the commonwealth. 

" '(2) Thë lànd proceeded against, as shown by the order of publication, 
consists of three tracts, and the land conveyed consists of two tracts, which 
are necessartly distinct and différent tracts. 

" '(3) The order of publication shows that it war directed by the clerk 
to be pùblished in one newspaper and it appears to bave been publisbed In 
a différent neivspaper. 

" '(4) The order of publication does. not name the proper parties In Interest 
to wholri notice is required under the statute. 

" '(6) Thé order of publication also falsely states that there are no trustées, 
mortgagees, or beneficiaries under any deed of trust or mortgage on record, 
or at lèast It fails to state that there are any trustées, mortgagees, or bene- 
:flciaries ébown by the records of Buchanan county at the time of the alleged 
application to purchase the land conveyed by the deed or any other land. 
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" '(6) The order of publication, wliich Includes the application, does not 
State in whose name the land stood at tàe time of fliiug the application. 

" '(7) The misrecltals or false récitals in the deed as to the ainount of taxes 
for which the land was sold to the coiniuouwealth, the number of tracts in- 
cluded in the land proceeded against, and the misrecltals or failure to récite 
that any trustées, beneficlaries, or uiortgagees appear of record in Buchanan 
county at the date of the application, was misleading to the owner or per- 
sons beneflcially interested in the land or holding the légal tltle. 

■' '(S) It is shown on the face of the proeeedings, particularly the order of 
publication, that the land chargea with taxes In separate tracts was sold 
to the commonwealth in bulk at a bulk sale and therefore shows on the face 
of the order of publication a void sale to the commonwealth, and no préju- 
dice to the rights of the landowner could arise from any proceeding under 
the order of publication. And if the lands were sold to the commonwealth 
iu separate tracts the proceeding was without jurisdiction to sell more than 
one tract, and therefore the deed and the whole proceeding is roid.' 

"It was after the foregoing motion had been made and overruled that 
plaintlfl! introduced in évidence (plaintlffs Exhibit Olô) an extraet copy from 
the Buchanan county commissioner's Book (Land Book) for the year 1S95 
and (plaintifE's Exhibit 016) an extract copy from the auditor's office, being 
the treasurer's report of sale to the commonwealth in 1897. 

"I sliall conslder the foregoing grounds in the above order. 

[3] "(1) The order of publication does not undertake to state the amount 
for which the land was sold to the commonwealth. It does eontain the ap- 
plication to purchase wherein Dotson agrées 'to pay for said real estate the 
amount for which the sale to the commonwealth was made, together with' 
certain other sums required to be paid. The statute does not fequire (Acts 
1807-08, pp. 343, 344) that the amount for which the land was sold to the 
co;iimonwealth be stated. It only requires an ofCer to pay a sum total, 
which includes the aforesaid sum. 

"It is true that there is a discrepancy between the total ofCered in the 
application and the amount recited in the tax deed, if the sum of ^152.00 was 
intended as a statement of the total amount ofCered. But the application 
is not necessarily so to be read. The sum of 9152.06 Is probably the total 
of the amount for which the land was sold to the commonwealth plus the 
taxes and levies that would hâve accrued since if the land had not 
been sold to the commonwealth, on which interest, not calculated and not 
set out in the application, was also offered to be paid. The sum total stated 
in the deed (.$205.07) presumably consists of $152.06 plus interest, calculated 
according to the act of 1898, and the costs and expenses of the application. 

"But even if we should without warrant assume that the amount offered 
in the application was less than should hâve been offered, so long as the 
amount actually paid was the proper amount, I do not perceive that the tax 
deed is thereby rendered Invalid. Only the commonwealth and the county 
of Buchanan were Interested in the amount of the offer. They presumably 
received ail that was due them and they are not complaining. The amount 
offered by the applicant had not the slightest effect on the trustées' right to 
redeem. or on the amount they must hâve paid to redeem. 

[4] "(2) Inasmuch as the fhrcc, tracts mentioned in the application, as 
reproduced in the order of publication, aggregate 2,749 acres, and as the 
ixco tracts cohveyed by the tax deeds also aggregate 2,749 acres, there ia good 
reason for the conclusion that the récital in the application is a mère clérical 
mlsprision. For the deed is a more formai instrument than the application, 
and therefore more apt to côntain the correct description. , 

'The défendants, by force of section 661, Code 1887, had a right to stand 
on the tax deed alone. The attack on it had to corne from the plaintiff, on 
whom the burden of showlng the invalidlty of the tax deed rested. . As both 
the application and the tax deed referred to the commissioner's land book of 
1805 as Identif ying the land, it seems to me that the court could not, in the 
absence of said land book, assume that it showed three tracts assessed to 
^, p. Sàrgeant and therefore conclude that the application wa.s for différent 
land ftom that conveyed by the tax deed. Where the party having the burden 
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of proof does not offer évidence referred to In the papers attacked which 
would demoustrate whether the différence between the application and the 
deed was a clérical error or not, the court should assume that such évidence 
would not be favorable to the attackiug party. As the évidence stood when 
the motion to strike ont the tax deed was inade, the variance between the 
application and tax deed was only in a part of the description and should 
hâve beeu treated as a clérical error falling under the doctrine, 'Falsa dem- 
oustratio non nocet.' Having In view the législative intent shown in the 
act of 18!)S, I know of no reason why an innocuous partial discrepancy be- 
tween the application and the tax deed should invalidate the latter. But, 
In addition, the notice required by the act of 1898 Is only to be given: (1) 
To the person in whose oame the land stood at the date of the sale to the 
commonwealth ; (2) and, under certain circumstances only, to the person in 
whose name the land stands at the date of the application on the conimis- 
sioner's book ; and (3) to certain trustées, mortgagees, and beneflciaries under 
deeds of trust recorded less than 10 years prior to the application. The niean- 
ing of the language, 'the person in whose name the real estate stood at the 
date of the sale thereof to the conmiouwealth,' is the person in whose name 
the real estate stood on the comniissioner's booJc. The context and a référ- 
ence to section 409, Code 1887, makes this qulte plaiu. By that section, when 
land is sold to the commonwealth the commlssioner shall continue the land 
'upon Ms land hooW in the name of the -former owner. And in the act of 
1898 notice is to be given the person in whose name the land stands on the 
comnilssioner's book at the time of the application only in the event the land 
bas beeu trausferred contrary to the provisions of section 469. 'Transferred' 
ou what bookV Of course, on the commissioner's book. As the land stood 
ou the commissioner's book in the name of J. D. Sargeant at the time of 
the sale to the commonwealth (March 23, 1897), as it had not been trans- 
ferred on the commissioner's book (so far as the évidence shows) to any one 
else, and as the trust deed of December 28, 1887 (even if any trust deeds 
except those to secure the payment of money were intended) was recorded 
April 16, 1888, and more than ten j'ears prior to the application (August 24, 
1899), it is clear that the act of 1898 did not require notice to any one except 
J. L). Sargeant. ïhe trustées under the deed of 1887 apparently not hav- 
ing paid the commlssioner of revenue (section 524, Code 1887), bis fee there- 
for did not secure a transfer of the laud to theraselves on the commissioner's 
land book (sections 459, 461, 470, Code 1887), when they were authorized so 
to do, and therefore eut themselves off from any right to notice of Dotson's 
application under the ternis of the act of 1898. As only J. D. Sargeant had a 
right to notice, the error in the application, or in the order of publication, 
in misdescrlbing the land as three tracts was wholly immaterial. 

"For J. D. Sargeant, of ail people, would be the last to be misled by such 
error, as he had years before wholly parted with every vestige of interest in 
the land. 

"However, if it be admitted that the court erred in refusing to strike out 
the tax deed at the time the motion was made, .still the question now Is 
whether or not the verdict should be set aside and a new trial granted. 
Immediately after the motion to strike out the tax deed was overruled, the 
plaiutifiC put in évidence (015) an extract copy of the commissioner's book 
for the year 1895. This paper shows that the land assessed to J. D. Sargeant 
for 1895 consisted of two tracts on Tug river, aggregating 2,749 acres. This 
évidence makes it certain that the récital in the application that the land 
consisted of thtee tracts is a mère error, which cannot overcome and oblit- 
erate the remainder of the description. To grant a new trial under such 
circumstances would be unjustifiable. The ruling on the motion to strike 
out the tax deed, even If regarded as erroneous when made, in vlew of the 
évidence then before the court, has become right in view of the évidence' 
subse<iuently introduced. To grant a new trial on such ground would be 
to sauction the theory that a party mây knowingly hold back material évi- 
dence In his possession, and would be to order a retrial which would of 
necesslty lead to no change in resuit. However, too much is conceded in 
assuming that the refusai to strike out the tax deed may hâve been et- 

202 F.— 43 
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roneous when made. The application descrlbes the land appUed for by réf- 
érence to the land books of 1895, 1897, and 1900. 'That is certain which may 
be made certain.' The court would hâve been in error had it sustained the 
motion without requlrlng the plaintifE to produee thèse land books. It would 
hâve been deciding that the land applied for was not the same as that eon- 
veyed by the tax deed without considerlng the entire description of the 
land applied for as contained, by référence, in the application, 

[5] "(3) The third ground of the motion to strike out the tax deed is large- 
ly, if not whoUy, deprlved of force by the admission made in open court by 
counsel for plaintifC : 'It Is admitted that at the time of the publication of 
the order of publication there was but one paper published in Buchanan 
county.' The record reads : 'And it is ordered that a copy of the said appli- 
cation be published once a week for four successive weeks in the Grundy 
Messenger, a weekly newspaper puUished in Buchanan county, Virginia. 
* * • ' And 'I hereby certify that the subjoined order of publication was 
duly published in the Buchanan Messenger, a weekly newspaper puUished in 
the toton of Qrundy, in Buchanan county, Virginia, for four successive weeks,' 
etc. If there was at that period only one paper published in Buchanan coun- 
ty, it foUows that the application was published in the paper in which It 
was Intended by the clerk that it should be published. Evidently we hâve 
hère again a mère clérical error of no moment whatever, which could hâve 
done no harm to any one, and which could by no possibility hâve harmed 
J. D. Sargeant — the only person in ail the world to whom notice had to be 
glven — for he had long since ceased to hâve the slightest interest in the 
matter. 

"(4) The fourth ground of the motion has already been sufflclently dis- 
cussed. If the trustées under the deed of 1887, or thelr successors in office, 
had compUed with the law, the land would hâve stood on the land book 
(commissioner's book) at the time of Dotson's application in the name of the 
trustées, and in such event, but only in sueh event, the trustées would hâve 
been persons entltled to notice. As the act of 1898 reads, however, and as 
the land never was transferred on the commissioner's books, Sargeant, and 
he alone, was entltled to notice. The order of publication does name J. D. 
Sargeant, and thls ground of objection appears to be without merit. 

[6] "(5) The application does state that there are no trustées, mortgagees, 
or beneflclaries shown by the records of Buchanan county. As the act of 
1898 only required certain trustées, mortgagees, and beneflclaries to be set 
out on the application, and as in fact there were no such trustées, etc., I 
am unable to say that there was even an irregularity in the application in 
this respect. It is argued that the statement mlght hâve misled the trustées. 
As the trustées were not entltled to notice, I do not perceive the right to 
assert that they could hâve been misled. Only the person entltled to a notice 
can claim to hâve been misled by an error in the publication of such notice. 
Moreover, there was évidence, which was not contradlcted, and vt'hich qulte 
satlsfactorily showed that the trustées and several of thelr agents had actual 
notice of the sale to the commonwealth having been made and of Dotson's 
application to purchase, and that the trustées intentionally decllned to ré- 
deem the land on the ground that they had previously stripped it of ail value. 
In this connection, see Stevenson v. Henkle, 100 Va. 591 [42 S. B. 672]; 23 
Cyc. 914-916, 994, 995; 15 Bncy, PI. & Pr. 269; McQulddy v. Ware, 20 Wall. 
14 [22 L. Ed. 311]; Corn Ex. Bank v. Applegate [97 lowa, 67], 65 N. W. 
1007; Irions v. Keystone [61 lowa, 406], 16 N. W. 349; Turner v. Case [183 
N. C. 881], 45 S. B. 781; Satterlee v. Grubb [38 Kan. 234], 16 Pae. 475; 
Bogart V. Klene [85 Minn. 261], 88 N. W. 748; Stover v. Hough [47 Neb. 
7891, 66 N. W. 825; Keed v. Thompson [19 Neb. 397], 27 N. W. 391; Clark 
V. 'TuU [113 lowa, 143], 84 N. W. 1030; McBride v. Harn [52 lowa, 79], 2 
N. W. 962; Zobel v. Zobel [151 Cal. 98], 90 Pac. 191. 

"(6) The sixth ground of objection seems to be based only on a misap- 
prehension of the facts. In the application, as reproduced in the order of 
publication, It Is said : 'Sald real estate is described as 2,749 acres of land 
and now stands on sald commissioner's book in the name of said J. D. Sar- 
geant' 
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"(7) The seventh gronnâ bas been sufficlently dlscussed. If the trustées 
and thelr beneflclarles had been entitled to notice, and if the trustées had 
not had actual notice, this objection mlght be of Importance. 

[7] "(8) The assumption that the two tracts were sold en masse to the 
commonvvealth in 1897 in violation of section 639, Code 1887 (Code 1904, p. 
313), does not seem to me to be justifled by the facts In évidence. If, as 
by iaw should hâve been the case, the two tracts were assessed separately, 
there is a presumptlon that the treasurer obeyed the Iaw and sold them to 
the commonwealth separately. And the mère fact that the report of the 
sale is ambiguous aud may (or may not) indlcate a sale en masse is not 
sufficlent to overeome thls presumptlon. Again, the ambiguous report did 
not in the least prevent rédemption of elther or both tracts, and did the 
owners of the land no harm. Moreover, the obvious Intent of the Législature 
in the act of 1898 forbids that the plaintifE be allowed to avail hlmself of 
the supposed Irregularity. In Va. B. & L. Ass'n v. Glenu, supra, 99 Va. 460, 
468 [39 S. B. 136, 139], it Is said: 'When be [the grantee in the tax deedl 
bas in fact compJied with ail the provisions of the statute [act of 1898], and 
gotten rightly his deed, he comes vvithin the protection of section 661, and 
no question can he raised as to the regularity of the proccedings hy wMch 
the commonwealth acquired title to land conveyed to him by his deed, ex- 
cept as thereln provlded.' 

[8] "The alternative ground of objection stated in the eighth paragraph 
of the grounds for the motion to strlke out the tax deed seenis to be based 
on the theory that, if the two tracts were separately sold to the common- 
wealth, the proceeding by Dotsou is fatally defectlve in that he acquired tltle 
to two tracts in one proceeding. The act of 1S98 does not seem to me to 
authorize such contention. Where two tracts stand on the commlssioner's 
book in the name of one and the same person, both at the date of the sale 
to the commonwealth and at the date of the application, nothing in the 
language of the act of 1898 indicates that the appllcant must make two 
separate applications, bave two orders of publication, and obtain two deeds. 
The intent of the act belng to facilitate tax sales, to encourage tax pur- 
chasers, and to make tax titles more secure, any ambigulty in the statute 
In the respect in question should be solved in favor of the tax tltle. And. 
further, the owners at any tlme durlng the four mouths allowed them for 
rédemption could undoubtedly bave redeemed both or elther of the tracts. 
If, for instance, the trustées had deslred to redeem the 2,093-acre tract alone, 
it would bave been an easy task to ascertain from the commlssioner's book 
for 1895 (a record in the clerk's office) the taxes for the year 1893 on the 
2,093-acre tract, and it was a mère matter of coiiiputation to then ascertain 
the amount necessary to be paid to the clerk to redeem only the 2,093-acre 
tract. Again, the évidence, showlng actual notice of Dotson's application to 
the trustées and thelr intentlonal refusai to redeem, disposes of any argu- 
ment founded on a supposed inconvenience or hardshlp to the trustées. In 
the face of such évidence it is nianifest that thls objection to the tax deed, 
like several others already mentioned, is founded on an imaginary injustice 
having no existence in fact. 

"Ail of the objections to the tax deed belng eonsldered, it remains to be 
said that the validity or Invalidity of the deed dépends largely on the doc- 
trine of Iaw to be applied. In many of the states tax titles, even when de- 
rived as a resuit of a sale of land already valldly vested in the state, are 
so regarded that very slight Irregularities are fatal. And such was at one 
time the Virginia doctrine. Wilson v. Bull, 34 Va. 22 ; Boon v. Slmmons, 
88 Va. 259 [13 S. E. 4.39]; Bond v. Pettlt, 89 Va. 474 [16 S. E. 666]. But 
since 1898 in Virginia this doctrine does not prevail and is clearly contrary 
to the législative Intent. Thomas v. Jones, 98 Va. 323 [36 S. E. 382]; Va. 
Co. V. Thomas, 97 Va. 527 [34 S. E. 486]; Va. Ass'n v. Glenn, 99 Va. 460 
[39 S. E. 136] ; Stevenson v. Henkle, 100 Va. 591 [42 S. E. 672]. While the 
act of March 7, 1900 (Acts 1899-1900, p. 1234) is not rétroactive and does 
not apply to the case at bar, still it is of persuasive force in arrhing at 
the intent shown by the act of 1898. The act of 1900 clearly indicates that 
harmless irregularities in the application and proceedings in the clerk's of- 
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flce are not to InValldaté the tax deed, and it seems reasonabiy clear that 
such was the Intent of the act of 1898. 

"The trial was concluded by a peremptory instruction to the jury to bring 
in a verdict for the défendants. A motion to set aside this verdict was niade. 
As there was no disputed question of fact essential to the validity of the 
tax deed, it follows that, if niy reasonlng hereinabove set ont be Sound, the 
peremptory instruction was proper. 

"The motion to set aside the verdict wUl be overruled, and judgment in 
accordance wlth the verdict wlU be entered." 

The court below in disposing of the questions raised on the rear- 
gument, said : 

[9] "(1) Under the act of Mardi 7, 1900 (Acts 1S99-1900, p. 1234), the 
first question Is as to the proprlety of construing the language, 'no suit shall 
be hrought to set aside, cancel or anniil such deed, except for fraud as herein 
provided, unless wlthln two years,' etc., as applicable to an attack made ou 
a tax deed in the trial of an ejectment suit. On superflclal considération of 
the question it may seem proper enough to accept as concluslve the text 
of 37 Cyc. p. 1500, and the considérable array of décisions froni sundry other 
.States clted in support thereof, and to hold that the language used by the 
Législature does not apply to the case at bar. Ilowever, the statute Is a 
Virginia statute and should be construed accordlng to the settled doctrines 
of the Virginia Court of Appeals. 

"Beyond any question the proviso in question is a statute of limitation. 
In Virginia statutes of limitation are statutes of repose. In Taylor v. Burn- 
sldes, 42 Va. 166, 187, it is sald : 'The statutes of limitation are emphatieallij 
statutes of repose; * ♦ * they attrlbute a wrongful inceptlon to the 
possession and enjoyment whlch they protect.' In Va. Co. v. Hoover, 82 
Va. 449, 454 [4 S. E. 6S9, C921, it is sald: 'The statutes of limitation are 
to be enforced by tlie courts like any other statute. It has been often said 
by this court that thev are statutes of repose. * * * ' In Templeman v. 
rugh, 102 Va. 441-445 [46 S. E. 474, 475], it is sald : 'Statutes of limitation 
are statutes of repose, and especially is this true as to the estâtes of the dead. 
They are fouuded on a Sound public policy, and should be so construed as 
to advance the policy they were dcsigned to promote.' See, also, 4 Minor's 
Inst. (3d Ed.) p. 607. 

"If the proviso In the act of Mardi 7, 1900, Is to be so construed as to ef- 
fectuate the intention of the Législature, and so 'as to advance the policy' 
It was 'designed to promote,' we cannot glve it the strict, literal interpréta- 
tion Insisted upon by counsel for plaintlff. If construed literally, the statute 
fails to accoinplish In large part the purpose manifestly intended. It pro- 
tects invalld tax tltles (whlch hâve been recorded over two years) only 
agalnst suits in equlty but does not protect theni agalnst suits at law. Thus 
construed the average tax tltle is merely an unremovaTile cloud on the de- 
liiiquent taxpayer's tltle. Tlie dellnquent landowner remalnlng in possession 
cannot maintaln ejectment (Stelnman v. Vlcars, 00 Va. 595, 599 [39 S. E. 
227]) and he cannot In equlty maintaln a suit to annul the tax dèed. Thus 
construed, the statute is an absurdlty and dcfeats very largely the clear 
purpose of the Législature. The statute must. In order to carry out its 
purpose, be construed as applicable to any attack, made in any form of suit 
or action, if the perlod of limitation has run before the suit or action is 
Instltuted. This présent action was brought agalnst persons in possession 
who claimed under a tax tltle. If the plaintift' succeeds In this action, hls 
objections to the validity of the tax tltle will hâve to be sustalned. In 
otlier v?ords, this présent suit is, and had to be, in effect, a suit to annul 
the defendant's tas tltle. 

"(2) The next question is as to the proprlety of construlng the proviso 
as applicable to a tax deed whleli was recorded prlor to the passage of the 
act. In construlng statutes of limitation, where the Intent of the Législature 
is not made entirely clear, the courts generally adopt one of the three follow- 
ing constructions: (1) Read the statute as applylng only to causes of action 
arising after the passage of the statute. (2) Construe the statute as applylng 
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to sueh esistiiig actions only as hâve already run out a portion of the statii- 
tory tiine, butwhich still liave a reasonable time left for prosecution before 
that statutory'tlme expires. (3) Begin tlie period of limitation as to exlst- 
Ing causes of action with the date of the statute. See 25 Cye. 995 ; Sohn 
V. Waterson, 17 Wall. 596 [21 L. Ed. 737]. See, also, Terry v. Anderson, 
95 V. S. 628 [24 L. Ed. .365]; Koshkonong v. Burton, 104 U. S. 668 [26 L. 
Ed. 886]; Vance y. Vance, 108 TT. S. 514 [2 Sup. Ct. 854, 27 L. Ed. 808]; 
McGahey v. Virginia. 135 IL S. 705 [10 Sup. Ct. 972. .34 L. Ed. 304] ; Wilsou 
V. Iseminger, 185 €. S. 55 [22 Sup. Ct. 573, 46 L. Ed. 804] ; Sayre v. Wisner, 
8 Wend. (N. Y.) «Xil ; 19 Am. & Eng. Eney. (2d Ed.) 176. We are hère constru- 
ing a Virginia statute. If there be room for clioice among the three construc- 
tions, the one adopted by the Virginia courts should, of course, be followed. 
It is at least (juite probable that the Virginia doctrine is that the proviso 
should be construed only as applying to tax deeds made after the passage of 
the act. See Eliiott v. Lyell, 7 Va. 269. 279; Com. v. Hewitt, 12 Va. 181, 
187; Day v. Plckett. 18 Va. 104, 109; Shepherd v. Earue, 20 Va. 529, 531; 
Mereer v. Beale, 31 Va. 189. 208; Duval v. Malone, 55 Va. 24, 28; Philips 
V. Com., 60 Va. 4{<5, 523 ; Triée v. Harrlson, 72 Va. 114, 120. 

"Biekle v. Chrismau, 76 Va. 678, is not in point. The statute of limita- 
tion there in qviestlon vvas in force years before the conveyance had been 
made. See 2 Code 1849, p. 593, § 13. ïown v. Pace, 66 Va. 1 [18 Am. Rep. 
663], is also not quite in point, as the statute there was not a statute of 
limitation. 

"But there exists a still more satisfactory reason for declining to read 
this proviso as applying to any tax deeds excG])t those made after the pas- 
sage of the act. We cannot with anj- sort of propriety assume that the 
Législature either intended to enact unconstitutional législation or that the 
Législature was grossly ignorant of constitutional provisions. In adding 
the two new grounds for attacking tax deeds, the Législature must hâve 
had in mind only tax deeds thereafter to be made. And, if so, I ean flnd 
no reason for assuming a sudden change of intent to make the immediately 
following proviso applicable to both future and prior tax deeds. Keading 
the statute and Its title as a whole, it seems reasonably clear that the minds 
of the law niakers were fixed on tax deeds thereafter to be made. To con- 
strue the proviso as applying to tax deeds recorded before the passage of 
the act, we must add to the words, 'within two years after the same is duly 
admitted to record,' the words, 'or within two years after the passage of 
this act.' It is only -where there is real doubt as to the législative intent 
that the courts are authorized to thus construe into a statute words not put 
there by the Législature. If the proviso was an act of Législature standing 
jilone and uncoupled with what précèdes It, the doctrine of Sohn v. Water- 
son, supra, might possibly be api.ilied. But the act hère so clearly indicates 
that tax deeds to be made in the future are alone in contemplation, that 
I do not feel at 111 erty to construe the statute as applying to a tax deed 
whleh had been recorded before the statute was enaeted. in Sohn v. Wat- 
erson, supra, it is said : 'A statute of limitations may undoubtedly hâve 
eft'eet upon actions which hâve already accrned as well as upon actions whlch 
accrue after its passage. Whether it does so or not dcpcnds upon the lan^ 
guage of the act, and the apparent intent of the Législature to lie gathered 
therefrom: Page 59» of 17 Wall. As gathered from the language of the 
act of 1900, the Intent to make the limitation apply only in favor of tax 
deeds to be thereafter made seems to me to be rather clear. It should also 
be said that two nisi prius Virginia courts hâve seemingly adopted this view 
(Mathews v. Glenn, 9 Va. Law Register, 546 ; Glenn v. Murphy, 11 Va. I^aw 
Reg. 37, 39), and an appeal was refused in the former case. That suit was 
necessarily Instituted after June 12, 1902 (the date of the decree in the 
Court of Appeals in Mathews v. Glenn, 100 Va. 352 [41 S. E. 735]), and hence 
more than two years after the date of the act of March 7, 1900. It is true 
that we do not know that the présent contention of the défendants at bar 
was eonsldered by either Judge Grinnan, Judge Ingram, or by the Court 
of Appeals. But such contention map hâve been eonsidered, especially by 
the Court of Appeals. The only conclusion I ean reach that is satisfactory 
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to myself te that the two-year limitation In the act of 1900 does not apply 
In the case at bar. 

"(3) The VM-y récent case pf Coles v. Jamerson [112 Va.» 311], 71 S. E. 
618, does not seem to aflord reason for holding that the tax deed at bar 
does not sufflclently set forth ail the clrcumstances relatlng to the sale. In 
that case the tax title was acqulred at a treasurer'» sale held under section 
638, Code 1904. In such cases It is perfectly clear that the treasurer's report 
and the order of confirmation are clrcumstances In relation to the sale. 
But where, as In the case at bar, 'the salé" was made T>v the clerk, yeara 
after the treasurer's sale to the commonwealth, I flnd In Coles y. Jamersoo 
nothlng which overrules Flanagan v. Grlmmet, 51 Va. 421, 436. In the act of 
1898 the Intent Is manlfest, and It would pervert the meanlng of the statute 
to requlre In the tax deed any circumstanees not relatlng to the clerk's sale. 

"(4) School Board v. Patterson, 111 Va. 482 [69 S. E. 337]. In vlew of the 
conclusion reacbed It Is unnecessary to consider whether or not tMs décision 
should be foUowed. I shall for présent purposes assume that It should be 
followed In Uke cases. But the question remains as to Its application to the 
case at bar. 

"The résignation of Sargeant in 1891 and the appolntment of Torpln as 
his succes.sor were certalnly not such 'conreyances' as are contemplated by 
section 459, Code 1887. A résignation of a trustée Is In no possible sensé a 
'conveyance,' and an appolntment Is no more a conveyance than would be a 
decree substltutlng one trustée In lieu of another. The deed of trust of 1887 
was from J. D. Sargeant and others to J. D. Sargeant, Lewis Rodman and 
Thomas Graham, Trustées. If this conveyance had been llsted by the clerk 
and the land transferred on the land book, the assessment would, unques- 
tlonably, following the universal practlce of the commissioners of the rev- 
enue, bave been In the name of 'J. D. Sargeant et al., Trustées.' We hâve 
therefore no différence between the assessment that was made and the as- 
sessment that should hâve been made except that between 'J. D. Sargeant' 
and 'J. D. Sargeant et al., Trustées.' To hold therefore that the case at bar 
falls under School Board v. Patterson, I must overrule Stevenson v. Henkle, 
100 Va. 591 [42 S. E. 671]. This last-named case is so identical In prlnciple 
wlth the case at bar that I think It Is controlling. And in the case at bar 
th* trustées had aetual notice of tlie sale to the commonwealth and of Dot- 
son's application to purehase, and declined to redcem-. 

"The only conclusion 1 can satistactoriiy leach la to enter JuUguient In 
accordance with the verdict." 

We find no error, 
Affirmed. 



TOWN OF GLENWOOD SPRTNGS v. GLENWOOD LIGHT & WATRR CO.Î 

(Circuit Court of Appeals, Eighth Circuit, DeceiiiLitsi- la, J.yx-.> 
Ko. 3,705. 

(Syllalus by the Court.) 

l. Waters and Wateb Coubses (S 183*) — Municipal Supplt — Franchises — 
Grant— Municipal Compétition — Injunction. 

The exclusion of the grantor in a municipal or quasi municipal grant or 
contract from the right to compete with the grantee does not inhere In 
the grant or contract unless such exclusion is clearly stipulated therein, 
or Is necessarily Implied therefrom. 

A town granted to a water company the right to construct and operate 
waterworks for a term of years to supply the town and its Inhabitanta 
with water for flre, domestic, and other purposes, the right to lay and 
maintain Its pipes in the streets and alleys of the town for this purpose, 
and the exclusive right to furnlsh the town with water for public pur- 

•For otber caaes aee same toplc & i numbbr In Dec. t Am. Digg. 1S07 to date, & Rep'r Indexai 
t Rehearing denled February 26, 1913. 
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poses, such as the extinguishment of fires, the flushing of sewers and the 
sprinkling of the streets, and the town agreed to pay stipulated priées 
for the water for publie purposes, to protect the eompany in its use of 
tho streets, in the construction and use of its waterworks and in the col- 
lection of its water rates. The water coinpany accepted this grant, ex- 
ecuted the contract, and constructed and operated its waterworlis. 

Hehl, the grant and contract did not exclude the town from the right 
to construct and operate waterworks to supply its inhabltants with water 
for doniestic aud other purposes in compétition with the eompany, and 
an injunction restralning it from so doing could not be sustalned. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 277, 278 ; Dec. Dig. § 183.*] 

2. Specific Performance (§ 94*) — Watebs and Wateb Courses (§ 183*) — 
Right to Relief — Complainant in Possession. 

Courts of equity will not ordinarily compel the specific performance of 
a contract either by decree or by an Injunction against its violation at 
the suit of a party who is guilty of a substantlal breach of it. 

In a contract for an extenson of the foregoing grant and agreement 
the town and the eompany agreed that the town might elect to purchase 
the waterworks of the eompany at any time durlng the extension, that 
in case of such élection each party should appoint two arbitrators, and 
the four should, if they agreed, fix the reasonable value of the water- 
works, which should be the priée to be paid therefor by the town, and 
that, if the arbitrators failed to agrée, they should appoint an umplre, 
whose award of the value of the waterworks should be final. The town 
elected to purchase, appointed two arbitrators, and requested the eom- 
pany to appoint two and to proceed to fix the valuation. The eompany 
failed to appoint arbitrators or to take any action for 11 months. There- 
upon the town repealed the resolution signifying its élection, and was 
about to issue bonds to purchase the waterworks at a price it specified, 
and, if the eompany failed to aceept that prlce, to construct waterworks 
of its own, when the eompany flled its Mil and applied for an injunction. 

Held, thèse facts présent no equity entitling the eompany to an injunc- 
tion against the purchase of the waterworks by negotlation, or other 
lawful means dehors the contract, or against the construction or opéra- 
tion of waterworks by the town. 

fEd. Note.— For other cases, see Spécifie Performance, Cent. Dig. |§ 
249-256; Dec. Dig. § 94;* Waters and Water Courses, Cent Dig. §§ 277, 
278; Dec. Dig. § 183.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Suit by the Glenwood Light & Water Company against the Town 
of Glenwood Springs. Decree for complainant and défendant ap- 
peals. Reversed and remanded, with directions to dismiss. 

John A. Rush, of Denver, Colo., for appellant. 

George L. Nye, of Denver, Colo., and C. W. Darrow, of Glenwood 
Springs, Colo. (C. S. Thomas, W. H. Bryant, and W. P. Malburn, ail 
of Denver, Colo., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The decree which is challenged by this 
appeal enjoins the town of Glenwood Springs from incurrîng iiidebted- 
ness, or issuing bonds to raise money to construct waterworks to 
supply its inhabitants with water, and from seeking to acquire or ac- 

*For otber cases see same topic & i numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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quiring any part of the water system of the Glenwood Light & Water 
Company, except by paying a reasonable value for its vvaterworks 
System fixed by arbitrators in the way prescribed in the contract evi- 
denced by an ordinance of the board of trustées of the town passed 
on February 14, 1905. The controlHng question in the case is : May 
the town lawfully build and operate a watervvorks system in compéti- 
tion with that of the company? The court below answered this ques- 
tion in the négative, and in effect enjoined the town from so doing. 
Counsel for the company contend that this conclusion was correct, 
and that this resuit was just and équitable, because, although the town 
had not granted to the company an exclusive franchise to furnish 
itself and its inhabitants with water, it had, by its contracts with the 
company, precluded itself from entering into compétition with the 
company in that business, and because it had contracted with the com- 
pany to purchase its watervvorks at a reasonable valuation to be fixed 
by appraisers. 

The company owns and opérâtes a system of waterworks in the 
town under a contract evidenced by Ordinance No. 87 of September 
28, 1887, whereby, until September 27, 1907, the right was granted by 
the town to the predecessors in interest of the company who accepted 
the ordinance to construct, maintain, and operate waterworks and to 
lay its pipes in the streets and avenues of the town, and under an 
ordinance adopted February 14, 1905, and accepted by the company, 
whereby the town extended until September 27, 1927, âll the rights and 
privilèges granted by the ordinance of September 28, 1887, and the 
company gave to the town the right to purchase its waterworks at any 
time during this extension at a reasonable valuation to be fîxed by 
arbitrators. The facts upon which counsel for the company base their 
claim that the city is precluded from constructing and operating a 
System of waterworks to supply its inhabitants with water in compé- 
tition with the System of the company are thèse: The contract of 
1887 contained a grant by the city of a légal franchise to furnish water 
in tlie town for ail purposes, for the purpose of supplying the town 
of Glenwood Springs and its inhabitants with water for fire, domestic 
and other purposes, a grant of the right to lay its mains and pipes in 
the streets and alleys of the town, a grant of an exclusive right to fur- 
nish the town with water from fire hydrants for fire purposes, flush- 
ing sewers and supplying water for sprinkling streets from sprinkling 
carts, an agreement that the town would not take water from hydrants 
or water for any public purpose furnished by any person or persons 
other than the grantees of the franchise, an agreement by the town to 
pay the grantees specified priées for the use of a certain nlimber of 
fire hydrants and to protect by proper ordinances the grantees in their 
usé of the streets, alleys, and public places of the town in the con- 
struction and use of their buildings, mains, pipes, and waterworks and 
in the collection of their water rates. 

The argument is that by virtue of the provisions of the contract of 
1887 which hâve been recited, and which by the extension agreement 
of 1905 remain in force until 1927, the city cannot, without the im- 
pairment of the obligation of its agreement, construct and operate 
waterworks of its own, and thereby compete with the company, that 
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its compétition vvould be more effective than that of private parties 
and niight be destructive, and that, as it bas the power of taxation, 
it may compel the company to contribtite toward the expense of the 
construction and opération of a town plant that might destroy its 
property. When, however, aU is said and considered, the real ques- 
tion is, What is the contract between thèse parties? If the contract 
is that during its continuance the town will not construct and operate 
a System of watervvorks in compétition with that of the company then 
the construction and opération of such a System would work an im- 
pairment of the obbgation of its agreement. If, on the other hand, 
the contract is hmited to a grant of the franchise to construct and 
operate a System of waterworks to supply the town and its inhabit- 
ants with water, to a grant of the use of the streets and alleys for 
this purpose, and to an exckisive right to furnish to the town at fixed 
rates ail the water it shall use during the life of the contract for public 
purposes, such as the extinguishment of fires, the flushing of sewers 
and the sprinkling of the streets, the construction and opération of 
waterworks by the town to supply its inhabitants with water would 
be neither a violation of its agreement nor an impairment of the ob- 
ligation thereof. Counsel for the company concède that the contract 
is not exclusive; that notwithstanding its provisions the town may 
lawfully grant to third persons the right to build and operate water- 
works to supply the inhabitants with water in compétition with the 
System of the company. In the absence of an express and clear stip- 
ulation to that efïect, and the contract contains none, it is difficult to 
conceive that the parties to this agreement intended to exclude the 
town when they did not exclude others. They inserted in the agree- 
ment a plain provision that the town would take and pay for water 
from the hydrants of the grantees and that it would not take water 
for public purposes from any other party. But they inserted no stip- 
ulation that the town would not construct and operate a system of 
waterworks to supply its inhabitants with water in compétition with 
the System of the grantees and the logical inf erence is that they intend- 
ed to make no such agreement. 

[1] The exclusion of the grantor from the right to compete with 
the grantee does not inhere in a quasi municipal grant or contract un- 
less it is clearly stipulated therein or necessarily implied therefrom, 
and in this grant it is neither and the town is not precluded thereby 
from constructing and operating a System of waterworks in compéti- 
tion with the company for the purpose of supplying its inhabitants 
with water. Joplin v. Southwest Missouri Light Co., 191 U. S. 150, 
156, 158, 24 Sup. Ct. 43, 48 L. Ed. 127; Bienville Water Supply Co 
V. Mobile, 175 U. S. 109, 112. 114, 20 Sup. Ct. 40, 44 L. Ed. 92; Id , 
186 U. S. 212, 22 Sup. Ct. 820, 46 L. Ed. 1132; Skaneateles Water- 
works Co. V. Skaneateles, 184 U. S. 354, 363, 22 Sup. Ct. 400, 46 L. 
Ed. 585 ; Mayor, etc., of City of Meridian v. Farmers' Loan & Trust 
Co., 143 Fed. 67, 69, 71, 74 C. C. A. 221, 6 Ann. Cas. 599; Thomas 
V. Grand Junction, 13 Colo. App. 80, 56 Pac. 665. 

Is the town precluded from constructing and operating waterworks 
because it has made a contract to purchase the system of waterworks 
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of the Company? The extension agreement of February 14, 1905, 
contained this stipulation : 

"ïhe town shall liave the riglit to pureliase the watevworks of the company 
at any tinie durliig the tenu of the extension or renewal hereiu provided for 
and at a valuation to be flxed by four arbitratoi-s, two to be selected by the 
owuers of said waterworks and two by the authorities of sald town ; but, 
shonld they fail to agrée, sueh arbitrators to sélect an umpire wbose décision 
sliall be final as to the value of sucli waterworks, such value to be the rea- 
sonable value of said waterworks System at the time of the arbitration." 

On August 3, 1908, the town adopted a resolution which recited 
the ordinances of September 28, 1887, and of February 14, 1905, and 
resolved that "believing it is for the gênerai welfare, as well as the 
will of the people, that the town should purchase, own, operate and 
control the waterworks and water supply of the town, that immédiate 
steps be taken for the fulfillment of such purpose by the appointment 
of two arbitrators who shall hâve full power to enter into negotia- 
tions with two arbitrators to be selected by the Glenwood Light & 
Water Company, for the purpose of determining and agreeing upon a 
value to be placed upon said waterworks, but should they fail to agrée, 
such arbitrators to sélect an umpire whose décision shall be final as 
to the value of said waterworks, subject to the limitations prescribed 
by statute and the extension ordinance aforesaid," that a copy of the 
resolution be delivered to the company and a formai request made 
of it that the resolution be speedily complied wàth. On the same day 
the town appointed two arbitrators. On August 10, 1908, notice of 
the appointment of thèse arbitrators and a request that the company 
appoint its arbitrators was served upon the company, but the company 
neither protested the appointment of either of the arbitrators named 
by the town, nor ajjpointed any on its own behalf , nor took any action 
toward the détermination of the value of its waterworks or the per- 
formance of its part of the contract of sale thereof to the town. The 
excuses it now offers for its inaction are that one of the arbitrators 
appointed by the town had litigated with the company its right to the 
sovu-ce of its water supply, that the action of the town in making the 
élection should hâve been by ordinance, and not by resolution, and 
that the resolution was not passed for the purpose of effecting, and 
■did not effect, an élection by the town to purchase, but was enacted to 
ascertain what the town could purchase the waterworks for and to 
reserve its right to elect after that détermination. On January 4, 1909, 
the town adopted a resolution which recited that the company had 
failed to sélect arbitrators, that immédiate action be taken to déter- 
mine: in a légal way the valuation of the waterworks, and that the 
mayor be directed to employ counsel to commence the necessary légal 
proceeding and do the necessary acts to protect and enforce the rights 
of the town to the valuation and title of the waterworks of the com- 
pany. Nine months more passed. But the company still failed to 
appoint arbitrators or to take any other action to perform its part of 
the contract of sale. Thereupon, on October 6, 1909, and more than 
11 months after the town appointed its arbitratoi\s and required^ the 
company to perform the contract of sale, thejown by resolution in 
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ternis repealed and rescindée the resolution notice and élection to 
purchase of August, 1908, and on October 18, 1909, the town adopted 
an ordinance which in ternis repealed the extension ordinance of Feb- 
ruary 14, 1905. In December, 1909, the town adopted an ordinance 
to create an indebtedness of the town and to issue its bonds for $125,- 
000 to raise money to purchase or to construct waterworks, to ofïer 
the Company $60,000 in par value of the bonds for its waterworks, 
and, if it refused to sell for that sum, then to sell the bonds, and to 
use the money to construct a new System of waterworks of its own. 
The decree in this case enjoins the town from carrying into effect 
the provisions of this ordinance, or the provisions of the repealing 
ordinance of October 18, 1909. But, in view of the conclusion already 
reached that the original contract of the town and its extension did 
not preclude it from constructing and operating a system of water- 
works in compétition with that of the company, no equity entitling 
the company to this injunction is perceived in the facts which hâve 
been recited, whether or not the town elected and bound itself to pur- 
chase the waterworks of the company pursuant to the provisions of 
the extension ordinance of February 14, 1905. 

Suppose that that ordinance is valid and that the town legally elected, 
and thereby irrevocably bound itself to purchase thereunder, the com- 
pany has failed ever since August, 1908, when the notice and request 
were served upon it, to perform its part of this contract. It failed 
to do so for more than 11 months after the demand was made before 
the town attempted to withdraw from and to rescind the agreement 
of purchase. Nor has it yet oflfered or commenced to perform that 
contract. Its excuses for its failure are unsatisfactory. That an 
arbitrator was appointed by the town who had conducted a litigatibn 
against it did not relieve it from a performance of the contract on 
its part. A protest against his appointment or a suit might haVe re- 
moved him, and, if not, it was not he or any of the four arbitrators, 
but the ùmpire who was the final judge of the valuation of its prop- 
efty, and the company could undoubtedly hâve named two arbitra- 
tors who would not hâve consented to an unjust valuation or to the 
appointment of an unfair umpire. The othér excuses it présents are 
that the resolution of élection was illégal and ineflfective because it 
was not an ordinance and because it was intended to and did not eiîect 
an élection to purchase, and thèse excuses are excluded from consid- 
ération hère by the supposition that there was a valid élection. Under 
this supposition, before the élection, the town had the right to elect 
to purchase the company's waterworks and the right to elect not to 
purchase them and to build waterworks of its own. In Augyst, 1908, 
it elecféd to purchase the waterworks of the company, and dëmanded 
that the company should perform its part of the contract. The mu- 
tual agreements of the parties that upon the élection each party should 
appoint two arbitrators who should, either themselves or through an 
umpire they should sélect, détermine the value of the waterworks, 
were material covenants of the contract, The town performed its 
covenant in this regard. It appointed two arbitrators. The company 
failed to perform its covenant in this respect, though requested. It 
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did not appoint arbitrators and by this continuing failure it becanie 
guilty of the first breach of the contract. And courts of equity will 
not ordinarily compel the spécifie performance of a contract, either 
by decree or by an injunction against its violation, at the suit of a party 
who is guilty of a substantial breach of it. Shubert v. Woodward, 
167 Fed. 47, 57, 92 C. C. A. 509, 519; Marble Co. v. Ripley, 10 Wall. 
339, 358, 19 L. Ed. 955 ; Taussig v. Corbin, 142 Fed. 660, 667, 73 
C. C. A. 656, 663. 

[2] There is no equity hère which entitles the complainant to an 
injunction against the acquisition of its waterworks by the town, by 
negotiation and purchase dehors the contract made by the élection, 
or against its construction and opération of its own waterworks. 
Suppose, on the other hand, that the resolution of élection was void 
or inefifective, then the town has the right to construct and operate 
its own waterworks without let or hindrance by the company, and 
there is no logical escape from the conclusion that there was no éq- 
uitable ground for the injunction. 

If it be said that in so far as the resolution of October 6, 1909, 
attempted to repeal the élection resolution of August, 1908, and in 
so far as the ordinance of October 18, 1909, attempted to repeal the 
extension ordinance of 1909, they are void and the complainant is 
entitled to an injunction against their enforcement, the answer is that 
the évidence does not establish any restriction of or interférence with 
the right of the company to furnish the inhabitants of the town with 
water, to use the streets, alleys, and public places for that purpose, 
to supply the town with ail the water it may use for public purposes, 
and to be paid therefor by the town. Nor does it disclose any threat 
of any such restriction or interférence, except that which may arise 
from the lawful construction and opération of waterworks by the 
town. If, in the future, any such unlawful restriction or interfér- 
ence, or the threat of it, shall arise, the powers of the courts of equity 
will be ample to enjoin it and to grant other just relief, and no es- 
toppel of the company by this opinion or décision from securing ail 
the relief to which subséquent events may entitle it can arise. The 
equity of the complainantj as the case now stands, however, does not 
support the injunction. The decree below must therefore be reversed, 
and the case must be remanded to the court below, with directions to 
dismiss the bill without préjudice to the right of the complainant to 
enf orce, by suits in equity or actions at law, its right to furnish water 
to the inhabitants of the town, to use the streets and alleys of the 
town for that purpose, to supply the town itself with ail the water 
it may use for public purposes, and to collect from it its rates therefor 
under the contract of 1887, and the extension of February 14, 1905. 
It is so ordered. 
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GRIDER et al. v. GROFF et al. 

GROFF et al. v. GRIDER et al. 

(Circuit Court of Appeals, Eighth Circuit. October 12, 1»12. Eehearing 
Denied January 10, 1913.) 

Nos. 3,725, 3,726. 

(SyllaMis hy the Court.) 

1. Partition (§ 83*) — Action for Partition — Relief Granted. 

Wheu, aftei- a portion of eommon property has beeu partitioned, either 
volnntarily or by a deciee, a court of chancery is prayed to flnd aud ad- 
judge tbe interests in the remaiuder, and, if necessary, to partition it, 
tlie court niay, and It should, consider the respective shares of the value 
of the entire property which each party has received under the former 
partition, and so adjudge their interests in t!ie reiualnder that each party 
shall reeelve from both proceedings, as near as niay be, that just share 
of the value of ail the property which in equity and good conscience he 
ought to reeeive. 

Under a decree which flxed the proportionate shares of the parties in 
the value of 250 acres, 200 acres thereof were partitioned by a subséquent 
final decree. In a subséquent suit to adjudicate the interests of the par- 
ties in 36.5 acres of the 250 acres which had not been dlvided, it appeared 
that 13.5 of the 250 acres had been lost, and that by the former decree 
of partition of the 200 acres some of the parties had received thelr full 
shares of the 236.5 acres. 

Ucld, thèse parties were entitled to no share or interest in the 36.5 
acres, and the tltle thereto should be quieted In the other parties. 

[Ed. Note.— For other cases, see Partition, Cent. Dig. §§ 228, 229; Dec. 
Dig. § 83.*] 

2. JUDQMENT (§ 713*) CONCLUSIVENESS- — MaTTERS CONCLUDED. 

In a second suit upon a différent cause of action between the same 
parties as the flrst, the judgment in the former action opérâtes as an 
estoppel in the latter as to every point and question which was actually 
litlgated and determined in the flrst action ; but it is not eonclusive rela- 
tive to other matters which might hâve been, but were not, litlgated and 
decided. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1063, 1234r- 
1241 ; Dec. Dig. | 713.* 

Conclusiveness of judgment as dépendent on theory of action or recov- 
ery, see note to Millie Iron Mining Co. v. McKinney, 96 C. C. A. 163.] 

Smith, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the Dis- 
trict of Kansas; John C. Pollock, Judge. 

Action by Minnie C. Grofif and others against Warner U. Grider 
and another. From the judgment, both parties appeal. Reversed and 
remanded, with instructions. 

Charles Blood Smith, of Topeka, Kan. (Clifford Histed, of Kansas 
City, Mo., and J. O. Fife and W. L. Wood, both of Kansas City, 
Kan., on the brief), for plaintiffs. 

Frank Doster, of Topeka, Kan. (Hunter M. Meriwether, of Kansas 
City, Mo., on the briefs), for défendants. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

*For otber cases see same topic H § hi^mber in Dec. & Am. Digs. 1907 to date, £ Rep'r Indexes 
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SANBORN, Circuit Judge. On April 13, 1867, a decree was ren- 
dered in a suit in partition in a court of the state of Kansas, whereby 
the ownership of 250 acres of land at the confluence of the Missouri 
and Kansas rivers, known as the Armstrong tract, was adjudged to 
be as follows : Thomas Ewing, Jr., 19.42 acres, of average value 
thereof; Lawrence P. Graham, 8.63 acres; Thomas H. Swope, 10 
acres of average value; Union Pacific Railway Company, Eastern 
Division, 12.07 acres, of average value ; the Calhoun heirs, '/« there- 
of, less 8.63 acres; the Armstrong heirs, '/s thereof, less 42.50 acres; 
David E. James ^^/a thereof; George B. Wood, V** thereof; Mary 
J. Wise, ^/s thereof. Commissioners were appointed by that decree 
to set apart in severalty to thèse parties their respective shares of the 
land. In September, 1867, they reported that 50 acres of the tract had 
been washed away by the rivers, that they had allotted the remainder 
of the 250 acres to the respective parties as described in their report, 
whereby 48.09 acres, of average value, were allotted to the first four 
parties named above, and 151.91 acres to the last five parties there 
mentioned. This report and allotment was confirmed and decreed by 
the court in October, 1867. The first four parties named had ac- 
quired their titles by conveyances of specified numbers of undivided 
acres of the tract and for convenience they will be called the "acre 
owners." Thèse conveyances created a tenancy in common between 
them and parties who owned fractional parts of the land, who will 
be termed "fractional owners," and the efifect of their deeds and of 
the decree was to vest in each of them title to such a portion of the 
value of the 250 acres as the number of acres decreed to each bore 
to the whole number of acres in the tract. For example, the Union 
Pacifie Railway Company, Eastern Division, which was adjudged to 
be the owner of 12.07 acres, of average value, was thereby in reality 
decreed to be the owner of 12.07/230 of the value of the 250 acres. 
Grider v. Wood, 178 Fed, 908, 910, 102 C. C. A. 109, 111. 

By an avulsion in the spring of 1867, 50 acres of this tract was 
swept away by the rivers, and the commissioners and the court in the 
fall of 1867 partitioned only 200 acres, then above water, in the mis- 
taken belièf that the other 50 acres Were irrevocably lost. After the 
decree of apportionment, however, 36.5 acres of the submerged 50 
acres were restored, and the contrOversy in this suit involves the eq- 
uities pf the parties in this undivided remnant of the 250-acre tract. 

The complainants in this suit, Minnie ,C. Groff and others, are the 
successors in interest of the parties who were adjudged by the decree 
of April 13y 1867, to hâve fractional interests in the 250 acres, and 
they are in possession of the 36.5 acres. The défendants, Warner 
U. Grider and the Missouri Land Company, hâve succeeded to the 
interests of the parties who were adjudged by that decree to be the 
owners of undivided acres of average value. Grider had brought, and 
was prosecuting, an action of ejectment against the complainants for 
thèse 36.5 acres, a dismissal of which had been reversed by this court, 
with directions to try it again, when the complainants exhibited this 
bill to enjoin the prosecution of that action and of a similar action 
for the same purpose, instituted by the Missouri Land Company, to 
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quiet the tîtie to the 36.5 acres in the complainants, and, if the de- 
fendants were found to hâve any interest therein, to partition the 
36.5 acres among its owners. Thèse fractional owners alleged in their 
bill that the predecessors in interest of the défendants, who were par- 
ties to the partition suit of 1867, had received under the decrees in 
that suit more than their entire shares of the 200 acres then parti- 
tioned and of the 36.5 acres now in controversy, so that they had 
no équitable right to or interest in the latter tract of land, and ought 
to be enjoined from claiming any title to or possession thereof. The 
défendants answered the bill, and fîled cross-bills, wherein they 
prayed that the 36.5 acres be partitioned between them and the com- 
plainants, and that they receive in value the same proportion of this 
remnant of the Armstrong tract which they were adjudged to re- 
ceive of the 200 acres by the allotment decree of October, 1867. Tes- 
timony was taken, a final hearing had, and the court below held (1) 
that the decree of April 13, 1867, which adjudged the proportionate 
rights of the parties in the 250 acres, was conclusive upon ail the 
parties and their predecessors, and that their subséquent rights and 
equities must be measured thereby ; (2) that the subséquent decree of 
allotment of October, 1867, which confirmed the report of the com- 
missioners, setting apart the spécifie tracts of the 200 acres pursuant 
to the April decree, rendered the respective rights of the parties to 
those allotments res adjudicata; and (3) that, where any of the par- 
ties subsequently prayed a court of equity to partition the remaining 
36.5 acres, the chancellor might and sliould take the adjudications of 
the spécifie interests of the parties in the 250 acres as his basis and 
measure, and, taking into considération what part of the value of the 
250 acres adjtidged to the respective parties by the decree of April 
13, 1867, they had respectively received under the decree of allot- 
ment of the 200 acres in October, 1867, should so partition and decree 
the title to the 36.5 acres that each party should receive, out of the 
entire 236.5 acres adjudged by ail the decrees, his just and équitable 
share as nearly as possible. Ail parties concède the soundness of the 
first two propositions, but the third is questioned by counsel. 

The court below found that each acre of the 236.5 was of the same 
average value as every other acre ; that by the decree of April 13, 
1867, the acre owners were adjudged to be the owners of 50.12 acres 
of average value of the 250 acres, and that the fractional owners 
were adjudged to be the owners of the remainder; that pursuant to 
that decree, and under the allotment decree of October, 1867, which 
followed it, the acre owners received 48.09 acres of average value, 
so that they were still entitled to receive only 2.03 acres more out 
of the remaining 50 acres, but that, as only 36.5 acres had been re- 
stored, they were entitled to only 36.5/oo of the 2.03 acres, or 1.482 
acres. A decree was entered to that effect, and ail the parties ap- 
pealed. 

The finding of the court below that each acre of the original tract, 
of the 200-acre tract partitioned, and of the 36.5-acre tract restored, 
was of like average value with ail the other acres, is questioned ; but 
it is sustained by the évidence, and the proof is conclusive that the 
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48.09 acres allotted to the acre owners by the decree of October, 1867, 
was of the same average value as the 151.91 acres allotted to the 
fractional owners by that decree, so that the fact is indisputable that 
under the decree of April 13, 1867, the acre owners were entitled to 
50.12/250 of the value of the original tract, and the fractional own- 
ers to 199.88/250 of that value, that under the allotment decree the 
acre owners received out of the 200 acres, 48.09/2 50 of the value of 
the 250-acre tract and the fractional owners 151.91/250 thereof. The 
question for détermination now is what, if any, share of the 36.5 acres 
restored are the acre owners justly entitled to receive in view of thèse 
f acts ? 

[1] Counsel for the fractional owners contend that the acre own- 
ers are entitled to no share whatever in this tract, because they are 
entitled to nothing on account of the 13.5 acres irrevocably lost, and 
they hâve already received out of the 200 acres more than their full 
adjudged share of the fentire 236.5 acres. The mathematical basis of 
this contention is unanswerable. The acre owners were entitled to 
50.12/250 of the 236.5 acres by virtue of the decree of April 13, 1867, 
which is 47.41 acres, and they had received 48.09 acres of average 
value under the allotment decree of October, 1867, or .68 of an 
acre more than their full share of the entire 236.5 acres. The Union 
Pacific Railway Company, Eastern Division, one of thèse acre own- 
ers, now represented by the défendant Warner U. Grider, was enti- 
tled under the decree of April 13, 1867, to 12.07/250 of the 236.5 acres, 
which is 11.41 acres. It has received under the allotment decree of 
October, 1867, 11.58 acres, or .17 of an acre more than its just 
share. The other acre owners, represented in this suit by the Mis- 
souri Land Company, hâve received under the allotment decree .51 
of an acre more than their full share of the 236.5 acres adjudged to 
belong to them by the decree of April 13, 1867. The fractional own- 
ers, on the other hand, by the decree of April 13, 1867, were adjudged 
to be entitled to 199.88/250 of the 236.5 acres, wliich is 189,08 acres 
of average value, and they bave received under the allotment decree 
of October, 1867, 151.91 acres, 37.17 acres less than the share ad- 
judged to them by the April decree. Upon this state of the mathe- 
matics of the case, counsel for the fractional owners argue that, be- 
cause they will receive no more than their just and adjudged share 
of the 36.5 acres if they retain that entire tract, while the acre own- 
ers will still hâve more than their adjudged share of the 236.5 acres, 
the latter should receive no part of the 36.5 acres, and the title thereto 
should be quieted in the fractional owners. 

Counsel for the acre owners, on the other hand, insist that they are 
entitled to receive the same proportionate share of the value of the 
36.5 acres that they received of the 200 acres, or 48.09/2oo thereof, 
which amounts to about 8.79 acres. Their argument is founded on 
several grounds, but chiefly on the proposition that the decree of al- 
lotment has rendered res adjudicata the question what was the acre 
owners' just share of the 200 acres, and the question what is their 
just share of the 36.5 acres. That it conclusively determined the 
fîrst question must be conceded. But did it adjudicate the second? 
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The argument is that it adjudged the proportionate share of the acre 
owners in the 200 acres and thereby adjudged their proportionate 
share in the 36.5 acres. But the adjudication of their share in the 
200 acres expressly excluded by the very terms of the allotment and 
decree, and left undetermined, their share in the 36.5 acres. 

Their next contention is that the adjudication that 48.09 acres was 
the acre owners' just share of the 200 acres conclusively estops the 
fractional owners from claiming or proving in this controversy con- 
cerning the 36.5 acres that the acre owners received out of the 200 
acres their full share of the entire 236.5 acres. It is clear that the 
decree estopped ail parties thereto from denying that their respective 
shares in the 200 acres were rightly adjudicated. But it did not, in 
this new suit for the partition of this new subject-matter, the 36.5 
acres, estop any party from availing himself of the facts which the 
decrees in the partition suit of 1867 established, that the acre owners 
were entitled to but 50.12/^50 of the value of the 250 acres, that they 
received 48.09/250 of that value under the decree of partition of the 200 
acres, and that this was more than 50.12/250 of the entire 236.5 acres, 
for the purpose of showing the shares of the remaining 36.5 acres 
which in justice and equity the parties to the new suit should receive. 
The proof and considération of thèse facts in the adjudication of this 
new subject-matter neither collaterally nor directly assails, modifies, 
or avoids the decrees of 1867. Nor does it in any way infringe the 
rule of law hère invoked, that where a second suit is brought between 
the same parties upon a différent cause of action, the judgment in 
the former action opérâtes as an estoppel in the latter as to every 
point and question which was actually litigated and determined in 
the first action; but it is not conclusive relative to other matters which 
might hâve been, but were not, litigated or decided. Harrison v. 
Remington Paper Co., 140 Fed. 385, 400, 72 C. C. A. 405, 420, 3 L- 
R. A. (N. S.) 954, 5 Ann. Cas. 314; Linton v. Ins. Co., 104 Fed. 
584, 587, 44 C. C. A. 54, 57; Commissioners v. Platt, 79 Fed. 567, 
571, 25 C. C. A. 87, 91 ; Board v. Sutliff, 97 Fed. 270, 274, 38 C. C. 
A. 167, 171 ; Southern Pac. Co. v. United States, 168 U. S. 1, 48, 
18 Sup. Ct. 18, 42 L. Ed. 355 ; Southern Minn. Rv. Extension Co. 
V. St. Paul & S. C. R. Co., 55 Fed. 690, 5 C. C. A. 249. 

[2] Conceding the conclusiveness of the adjudication that the just 
shares of the 200 acres were as set forth in the decree of October, 
1867, the question there litigated, the issue what shares the respective 
parties are entitled to receive in the 36.5 acres, in view of the shares 
of the 250 acres to which they were conclusively adjudged to be en- 
titled by the decree of April 13, 1867, and of the shares they actually 
received under the decree of October, 1867, an issue not litigated in the 
former suit and hère first in question, is not concluded by those de- 
crees, but is open to litigation and to such a décision as in the light 
of ail the facts and circumstances equity and good conscience demand. 
The cases cited by counsel for the acre owners in support of their 
argument hère, Stewart v. Mizell, 8 Ired. Eq. (43 N. C.) 242, Witham 
V. Cutts, 4 Greenl. (Me.) 31, and Torrey v. Pond, 102 Mass. 355, 
concern collatéral attacks upon former adjudications, and are condi- 
202 F.— 44 
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tioned by , f acts so radically différent f rom those which govern this 
case that they do not rule the question hère under considération, and 
they fail to persuade that the answer that has been given to it is not 
right. 

Another contention of counsel for the acre owners is that their 
deeds and the adjudication that they were the owners of SO.I2/250 of 
the value of the 250 acres created a cotenancy between them and the 
other owners, and title to their proportionate interest in every acre 
of the tract, and therefore in every acre of the 36.5 acres, and that 
this interest was neither diminished nor affected by the subséquent 
allotment to and receipt by them of the 48.09/250 of the value of the 
entire 250 acres. It is undoubtedly true that, laying aside ail equities, 
the deeds and decree created such a cotenancy. But every cotenant 
holds his title in trust to yield to each of his cotenants the latter's 
just share of the comnion property, in view of ail the equities that 
haive arisen, or may arise, between them. This is a suit in equity. 
i'\ll parties bave prayed the court to ascertain and adjudge their re- 
.spective interests in this land according to the rules and principles of 
equity jurisprudence. Like an ordinary suit in partition, the purpose 
and effect of this suit are to ascertain and adjust the équitable rights 
of the parties in thèse 36.5 acres, and, if necessary, to set off in sev- 
eralty and adjudge to each that share of the value of this land to 
which he is equitably entitled. 21 Amer. & Eng. Encyc. of Law (2d 
Ed.) 1171, 1172, 1174; Piper v. Farr, 47 Vt. 721. 

In such a suit a cotenant is entitled to an allowance for payments 
he has made of taxes, assessments, and liens upon the common prop- 
erty. Illinois Land & Loan Co. v. Bonner, 75 111. 315. When he bas 
received more than his share of the rents of the common property, 
the excess may be charged to his account, and the amount of his share 
in the partition diminished thereby. Barnes v. Rodgers, 54 S. C. 
115, 31 S. E. 885. If he has placed improvements on the property, 
he may be allowed their value, and his share may be increased there- 
by. Parcoe v. Swan, 25 L,. J. Ch. 159; Cochran v. Shoenberger (C. 
C.) 33 Fed. 397. Advancements made by a décèdent to some of those 
who become cotenants may be brought into hotchpotch, and such an 
adjustment and partition may be made that, taking thèse advance- 
ments into considération, each heir shall receive his just équitable 
share of the value of the property. White v. White, 41 Kan. 556, 
21 Pac. 604. And where, after a part of common property has been 
partitioned by a decree, and a court of chancery is prayed to find and 
adjust the interests of the parties in the remainder, and, if necessary, 
to partition it, the court may, and it should, consider the respective 
shares of the value of the entire property which each party has al- 
ready received under the former partition, and so adjudge the dis- 
position of the remainder that each party shall receive f rom both 
proceedings, as near as may be, that just share of the value of ail the 
property to which in justice and good conscience he is entitled. 

The suggestion is repeatedly made in the brief for the acre owners 
that the decrees of 1867 fail to show that they received more than 
their share of the 200 acres, although they disclose the fact that they 
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receîved a larger number of acres than their share, because they are 
partitions of the value of the 200 acres, and the receipt of an exces- 
sive number of acres is not évidence of the receipt of an excess of 
value. But, as bas been already stated, the évidence is conclusive, and 
without conflict, that the commissioners so apportioned and the court 
so partitioned the 200 acres that the acres adjudged to each party 
were of the same average value as those adjudged to every other 
party. The resuit is unavoidable that the number of acres allotted 
was conclusive évidence of the proportion of the value allotted to 
each party. 

It is earnestly contended that the computation, on which the con- 
clusions which bave been stated are based, are erroneous in this : That 
the share adjudged to the acre owners by the decree of April 13, 1867, 
was 50.12/208 of the value of the land, and not 50.12/260 thereof. In 
support of this contention they cite thèse facts: On April 11, 1867, 
the Kansas court ordered John Runk to survey the land within the 
boundaries mentioned in the pétition in the suit of 1867, and to 
report by the following Saturday. The decree of April 13, 1867, was 
entered on the following Saturday. There is a statement in the re- 
port of the commissioners made on September 26, 1867, which was 
subsequently confirmed by the court, that by a survey made during 
the April, 1867, term of the court there were found to be 208 acres 
in the tract then in controversy, that a division of thèse 208 acres 
based on that survey was made, whereby the acre owners were given 
the number of acres specified as their respective shares in the April 
decree, that a subséquent survey in July disclosed the fact that there 
were only 200 acres remaining in the tract, and that the allotments 
which the commissioners finally made, and their report, were pro- 
portioned in quantity to that fact. But the conclusion that the pro- 
portionate interests of the parties fixed by the decree of April 13, 
1867, were in the 208 acres, and not in the 250 acres, is demonstrated 
to bé a mistake by the decree itself and the pleadings on which it 
rests. The petitioners in that suit describe in their pétition and pray 
the partition of "ail that parcel of land lying in the forks of the 
Missouri and Kansas rivers and between the Missouri state line and 
the Kansas river as lies north of Turkey creek, côntaining about 250 
acres, more or less." The decree of April 13, 1867, describes; the 
tract in the same words, and adjudges the ownership in that tract of 
250 acres, excepting about 8 acres described by metes and bounds, as 
stated in the opening of this opinion. And the fact which concludes 
this issue is that if a réduction of the fractional shares adjudged by 
the April decree to acres on the basis of an adjudication of the 250 
acres be made, the aggregate of ail the acres adjudged by that de- 
cree becomes 250 acres, while if those shares are reduce4 . to acres 
on the basis of an adjudication of the 208 acres the aggregate num- 
ber so adjudicated becomes about 216 acres. There can, therefore, 
be no mistake in the conclusion of the court below, and of this court, 
that the decree of April 13, 1867, adjudicated the respective, shares 
of the parties in the 250 acres, and not in the 208 acres. 

The arguments and suggestions of the parties regarding their rights 
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to the property hère in controversy hâve now been considered and 
discussed. The resuit is that the record in this suit proves that the 
acre owners received out of the 200 acres that was partitioned in 1867 
their full proportionate and adjudged share of the value of the 200 
acres then partitioned and of the 36.5 acres now in controversy, that 
if the fractional owners retain ail of this 36.5 acres they will not re- 
ceive more than their proportionate adjudged share of the 236.5 acres, 
that there is consequently no equity in the cross-bill of the acre own- 
ers, and the fractional owners are entitled to a decree quieting in them 
the title to the 36.5 acres and perpetually enjoining the farther prose- 
cution of the actions of ejectment brought by the défendants, Grider 
and the Missouri Land Company. 

This conclusion renders immaterial spécifications of error relating 
to the transfer of the title of the Union Pacific Railway Company, 
Eastern Division, to Grider, and to some of the terms of the decree 
below, and they are dismissed without discussion. 

Let the decree below be reversed, vidth costs of each appeal against 
the acre owners, and let the case be remanded to the court below, with 
instructions to render a decree in accordance with the views expressed 
in this opinion. 

SMITH, Circuit Judge, dissents. 



PLATÏE VALLEY CAÏTLE CO. v. BOSSERMAN-GATES LIVE STOCK & 

LOAN CO. 

(Circuit Court of Appeals, Eigbth Circuit. December 16, 1912.) 

No. 3,741. 

(Syllahiis hy the Court.) 

1. Appeal and Errob (§ 205*) — Réception of Evidence — Offbb op Pboof 

— I'bopounding Que.stions — Necessity. 

In tlie fédéral courts an asslgnment as error of a rejectlon of an offer 
to prove certain facts without propounding any questions to a witness 
properly raises the issue of the adnilssibility of compétent proof of those 
facts which wili be deterniined by the appellate courts on its inerlts 
and on the presumption that the offer was made in good faith. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 1281, 
1282 ; Dec. Dlg. § 205. i'] 

2. CiiATTEL Mortgages (§ 267*) — Fobeclosure Sale by Mobtgaooe— In- 

ïermediate Liens. 

A sale by a mortgagor of chattels, in whom Is the légal title, with the 
consent of the flrst mortgagee, without notice to Intermediate lienholders, 
does not foreclose their liens, although the sale is made for the full 
value of the property, and the proceeds are applled to the payment of 
the debt secured by the flrst mortgage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dlg. §§ 550- 
552; Dec. Dig. § 267.*] 

3. Subrogation (§ 27*) — Pobchaser of Fibst Lien. 

A thlrd person, not a volunteer, who pays and procures a release of a 
first lien upon property under an agreement with the owner that as pur- 

•For otber cases see eavae topic £ S nqmbeb in Dec. & Âm. Olga. 1907 to date, & Rep'r ladexe* 
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ehaser or fir.st lienor he shall hâve thé pecuniary beneflt of such payment, 
fcecomes subrogated in eqnity, as against an inferior lienor whose burden 
Is iiot increased by sucli subrogation, to the rights held by ttie flrst lienor 
before the payment was niade. 

I Ed. Note. — For other cases, .see Subrogation, Cent. Dig. § 68 ; Dec. 
Dig. i 27.*| 

4. COUI'.TS (| ;rt42*) — l'EDEBAL COUKTS — StAÏE PbACTICE — LaW AND EQUITY — 

DiSTIKCTIOX. 

In the fédéral courts the gênerai rule is tliat the dilïerence between 
causes of action at law and In equity is sedulously preserved. that a 
légal cause of action cannot be niaintalned in equity nor can équitable 
causes of action or défenses avall In actions at law, and this although 
they are perniissible in the state courts of the district, and the distinc- 
tion betwean the fornis of actions at law and sults in equity bas beeu 
there abolished. 

(Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 012, 913; Dec. 
Dig. § 342.*] 

5. Action (§ 24*) — Equitable — Défenses. 

One in actual possession of per.sonal property holding the right to that 
possession and an intere.st in, the property by subrogation to the rights 
of a superior lienor niay prove, in an action at law in the fédéral courts 
in défense of his possession and interest against a claim of an inferior 
lienor, tlie facts which establish the subrogation. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 153-155; Dec. 
Dig. § 24.*] 

In Error to the District Court of the United States for the District 
of Nebraska; W. H. Munger, Judge. 

Action by the Bosserman-Gates Live Stock & Loan Company 
against the Flatte Valley Cattle Company. Judgment for plaintiif, 
and défendant brings error. Reversed and remanded, with directions 
to grant a new trial. 

Louis Quarles, of Milwaukee, Wis. (George Lines, W. M. Spooner, 
and F. C. Ellis, ail of Milwaukee, Wis., and E. A. Cook, of Lexington, 
Neb., on the brief), for plaintifif in error. 

J. J. Halligan, of North Flatte, Neb. (W. T. Wilcox and J. G. 
Mothersead, both of North Flatte, Neb., on the brief), for défendant 
in error. 

Before SANBORN and HOOK, Circuit Judge, and McPHER- 
SON, District Judge. 

SANBORN, Circuit Judge. The Bosserman-Gates Live Stock & 
Loan Company, a corporation, brought an action of replevin against 
the Flatte Valley Cattle Company, a corporation, for cattle in the 
latter's possession on the ground that the plaintiff had a spécial prop- 
erty therein of the value of $12,000 by virtue of a chattel mortgage 
thereof made by R. D. Brown on December 7, 1909, wherein default 
in the payment of the debt had been made. The défendant denied 
the averments of the plaintiff's complaint. Two hundred and eighty 
cattle were taken from the défendant under the writ of replevin and 
delivered to the plaintiif at the commencement of the action, and the 
verdict and judgment were that the plaintiff recover 1 cent damages 
for the détention of thèse cattle and $924, the value of certain cattle 

•For other cases see same topic & 9 nvmbeb tu Dec. & Am. Digs. 1907 to date, t Rep'r Indexes 
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in the possession of the défendant which the plaintiff did not obtain 
by virtue of its writ. 

The défendant offered to prove thèse facts at the trial: AU thèse 
cattle had been mortgaged by R. D. Brown to the Welpton Invest- 
ment Company to secure his debt of $10,000 to that corporation on 
May 25, 1909, more than six months before the mortgage to the plain- 
tiff was given. This mortgage had been dulv filed for record on May 
26, 1909. About May 9, 1910, Brown sold 'thèse cattle for their full 
value to the défendant under an agreement between the Welpton Com- 
pany, Brown, and the défendant that the purchase price realized by 
the sale should be applied first to the payment of Brown's mortgage 
debt to the Welpton Company, and that the remainder only should 
be paid to him. This agreement was performed. The sum of $12,- 
700 was due to the Welpton Company on its mortgage debt. This 
was paid out of the proceeds of the sale, and the remainder, $400, 
was paid to Brown. Thereupon the Welpton Company released its 
mortgage, and Brown made a bill of sale to the défendant. The de- 
fendant was in possession of the cattle pursuant to this transaction 
when this action was commenced and they were taken f rOm it under 
the writ of replevin. An objection to the defendant's offer to prove 
thèse facts was made on the ground that they were incompétent, ir- 
relevant, and improper under the issues. That objection was sustain- 
ed, and this ruHng is the first error assigned. 

[1] Counsel for the défendant argue that there was no error in 
the rejection of thèse facts, whatever their relevancy may hâve been. 
because there was no witness on the stand and no question calculated 
to elicit thèse facts was propounded before or when the oiïer was 
madie. When an offer of proof is made, the trial court, if it suspects 
bad faith, may undoubtedly in its discrétion require counsel to pro- 
duce his witnesses and to propound pertinent questions to them, but 
such an offer is often the most convenient and satisfactory method 
of presenting décisive issues of law upon the trial. In thé absence 
of évidence of bad faith, it is presumed to be made in good faith and 
in the fédéral courts an assignment as error of a rejection of an offer 
to prove certain facts without propounding any questions to a wit- 
ness calculated to elicit them, properly raises the issue of the admissi- 
bility of compétent proof thereof, and this issue will be determined by 
the appellate courts on its merits and on the presumption that the of- 
fer was made in good faith. Scotlànd County v. Hill, 112 U. S. 183, 
186, 5 Sup. Ct. 93, 28 L. Ed. 692 ; Missouri Pacific Ry. Co. v. Castle. 
172 Fed. 841, 844, 97 C. C, A. 124, 127; Scotlànd County v. Hill, 132 
U. S. 107, 113, 10 Sup. Ct. 26, 33 L. Ed. 261 ; Scotlànd County Court 
v. Hill, Ï40 U. S. 41, 42, 11 Sup. Ct. 697, 35 h. Ed. 351. The real 
question in this case, therefore, is whether or not the facts offered 
présent a défense in whole or in part to the plaintiff's claim in this ac- 
tion. 

[2] There were two issues in the case^ — the right of possession of 
the cattle and the value of the plaintiff's spécial jproperty therein by 
virtue of its mortgage. Before the sale to the défendant, Brown was 
in possession of the cattle and the Welpton Conipany had the right 
of possession because it held the first mortgage upon them and the 
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debt which that mortgage secured was due and unpaid. As it is con- 
ceded that the full value of the property was $13,100 the value of the 
plaintifï's spécial property in the cattle was $400, and the Welpton 
Company had the right by seizure and foreclosure to take and apply 
$12,700 of the value of the cattle to the payment of the debt due to 
it. The plaintiff contends that the facts tendered were inadmissible 
in évidence because their légal effect was to increase its spécial proper- 
ty in the cattle $12,700 and to leave the défendant, the purchaser, 
without right of possession to or interest in the cattle for which it 
had paid $13,100. On the other hand, the défendant insists that the 
effect of the transaction portrayed by thèse facts was to vest in the 
purchaser ail the rights of possession of the cattle and the property 
interests which, before that transaction, were held by both the Welp- 
ton Company and Brown. Counsel for the défendant claim that this 
effect is wrought by the defendant's actual and rightful possession 
of the cattle, the foreclosure of the first mortgage effected by Brown's 
sale and the subrogation of the défendant to the rights which the 
first mortgagee had before its mortgage was released. The actual 
possession of the cattle by the purchaser, the défendant, at the com- 
mencement of the action is conceded. The claim that the first mort- 
gage was foreclosed is founded on the proposition that a sale of mort- 
gaged chattels by the mortgagor for their full value and the applica- 
tion of the proceeds of the sale to the payment of the claim of the 
first mortgagee with his consent forecloses ail right of rédemption of 
the holders of inferior liens, and vests a complète title as well as the 
right of possession in the purchaser. There is respectable authority 
for this position (2 Cobbey on Chattel Mortgages, 1298; Faeth v. 
Leary, 23 Neb. 267, 36 N. W. 513), but it is illogical and unjust. It 
took its rise when and where the law was that a chattel mortgage 
vested the légal title in the mortgagee leaving naught but the right of 
rédemption in the mortgagor, and that, upon default, the title of the 
mortgagee became absolute. When the case of Faeth v. Leary was 
decided, the law of Nebraska was that the légal title to mortgaged 
chattels was vested in the mortgagee subject only to the right of ré- 
demption in subordinate lienholders. Adams v. Nebraska City Na- 
tional Bank, 4 Neb, 370; GilUlan v. Kendall & Smith, 26 Neb. 82, 42 
N. W. 281, 18 Am, St. Rep, 766. But, when the mortgages iri this 
case were made, that rule had long been reversed, and the légal title 
to the cattle remained in the mortgagor, and the mortgages evidenced 
nothing but liens upon it in the mortgagees. Musser & Co. v. King, 
40 Neb. 892, 59 N, W, 744, 42 Am. St. Rep. 700; Drummond Car- 
riage Co. v, Mills, 54 Neb. 417, 74 N. W, 966, 40 L. R. A. 761, 69 
Am, St. Rep. 719; Midland State Bank v. Kilpatrick-Koch Dry Goods 
Co., 54 Neb. 410, 74 N. W. 837. Before the sale, therefore, Brown 
held the légal title, the Welpton Company had the first lien, and the 
plaintiff had the second lien upon thèse cattle. The plaintiff had the 
right to pay Brown's debt to the Welpton Company, and then to take 
and sell the property to pay that debt and its own original claim. The 
statutes of Nebraska prescribe a method of foreclosure by public sale 
after a public notice. 2 Cobbey's Ann. Statutes 1909, §§ 3901-3907. 
Under such a foreclosure notice to the second mortgagee and an op- 
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portunity to buy the property or to redeein from the lien of tlie first 
mortgagee before the sale is niade are at least presumptively given. 
The contention that a sale of the property for its full value by the 
mortgagor and the first inortgagee without notice to subordinate lien- 
holders and the application of the proceeds of the sale to the payment 
of the claiin of the first mortgagee can inflict no injury upon the 
subordinate lienholders, and hence inay vvell be held to be in effect a 
foreclosure of the first mortgage, is not convincing. What the full 
value of Personal property is at a given time is frequently uncertain, 
and it often becomes difficult, and sometimes almost impossible, to 
prove its value, especially after the property has disappeared. It is 
not conducive to the security of subordinate liens to permit the mort- 
gagor and first mortgagee or lienholder to foreclose and destroy the 
former by a mère private sale of the mortgaged property at a price 
they deem its full value without notice to the holders of the inferior 
liens. The only safe rule is to make the consent of ail parties in in- 
terest, or a legally published or other sufficient notice, an indispens- 
able requisite of a foreclosure of a chattel mortgage by sale or other- 
vvise. And our conclusion is that a sale by a mortgagor of chattels, 
in whom is the légal title, with the consent of the first mortgagee 
without notice to intermediate lienholders, does not foreclose their 
liens, although the sale is made for the full value of the property, and 
the proceeds are applied to the payment of the debt secured by the 
first lien. Lovejoy v. Merchants' State Bank, S N. D. 623, 67 N. W. 
956; Backhaus v. Buells, 43 Or. 558. 72 Pac. 976. 73 Pac. 342; Swank 
V. Elwert, 105 Or. 487, 105 Pac. 901, 905 ; Templeton v. Llovd, 59 Or. 
50, 115 Pac. 1068. 

[3] But a third person, not a volunteer, who pays and procures a 
release of a first lien upon property under an agreement with the own- 
er that as purchaser, or first lienor, he shall bave the pecuniary benefit 
of such payment, becomes subrogated in equity, as against an inferior 
lienor whose burden is not increased by such subrogation, to the 
riehts held by the first îienor before the pavnient was made. Memphis 
& Little Rock R. R. Co. v. Dow, 120 U. S. 287, 301, 7 Sup. Ct. 482. 
30 I^. Ed. 595; Cumberland Building & L,oan Ass'n v. Sparks, 111 
Fed. 647, 651, 652, 49 C. C. A. 510, 514, 515; In re Lee, 182 Fe<l. 
579, 583, 105 C. C. A. 117, 121; Miller v. Stark, 61 Ohio St. 413. 56 
K. E. 11, 12; Hobgood v. Schuler, 44 I.a. Ann. 537, 10 South. 812, 
813; Fowler v. Fowler, 78 Mo. App. 330, iZ? ; Wilson's Guardian v. 
Wilson (Ky.) 50 S. W. 260, 263 ; Association v. Thompson. 32 N. T. 
Eq. 133 ; Tvrrell v. Ward, 102 111. 29 ; Bank v. Bierstadt, 168 111. 618, 48 
N. E. 161, 61 Am. St. Rep. 146; Draper v. Ashley, 104 Mich. 527, 62 
N. W. 707; Wilton v. Mayberry, 75 Wis. 191, 43 N. W. 901, 6 L. R. A. 
61, 17 Am. St. Rep. 193; Levv v. Martin, 48 Wis. 198, 4 N. W. ZS; 
Trust Co. V. Peters, 72 Miss. 1058, 18 South. 497; Dillon v. Kaufifman, 
58 Tex. 696. This is a just and reasonable rule. It effects the inten- 
tion of the parties, préserves to the payor the benefit of his payment, 
leaves the inferior lienor in his former position, inflicts no injury upon 
him, prevents injury to the payor through mistake or ignorance of the 
inferior lien, and works exact justice to ail. The facts tendered in 
the offer bring the case at bar clearly within this rule. The défend- 
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ant was not a volunteer. It was a purchaser. It paicl the fîrst lien 
to obtain the pecuniary benefit of its payment as vendee in accordance 
with the terms of its contract of purchase with the ovvner. Its subro- 
gation to the rights of the first mortgagee imposes no additional bur- 
den upon the second mortgagee, but leaves it in its former position. 
And the undoubted effect of the transaction was that, while between 
the first mortgagee and the debtor Brown the defendant's payment and 
the first mortgagee's release of its mortgage estopped the latter from 
thereafter enforcing its claim against Brown, it subrogated the défend- 
ant in equity as against the second mortgagee to ail rights held by 
the first mortgagee before the sale. 

[4] Counsel for the plaintiff, however, meet this situation with the 
contention that subrogation is an équitable défense which may not be 
successfully pleaded or proved in this action at law. The doctrine 
of subrogation is, indeed, the créature of equity, and it is true that 
in the fédéral courts the gênerai rule is that the différence between 
causes of action at law and in equity is sedulously preserved, that a 
légal cause of action cannot be maintained in equity, nor may équita- 
ble causes of action or équitable défenses avail in actions at law, and 
this although they are permissible in the state courts of the district 
and the distinction between the forms of actions at law and suits in 
equity has been there abolished. Bagnell v. Broderick, 13 Pet. 436, 
10 L. Ed. 235; Bennett v. Butterworth, 11 How. 669, 13 L. Ed. 859; 
Thompson v. Railroad Co., 6 Wall. 134, 18 L. Ed. 765; Foster v. 
Mora, 98 U. S. 425, 25 L. Ed. 191 ; Northern Pacific R. R. Co. v. 
Paine, 119 U. S. 561, 7 Sup. Ct. 323, 30 L. Ed. 513; Scott v. Neely. 
140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358; Lindsay v. First Na- 
tional Bank, 156 U. S. 485, 493, 15 Sup. Ct. 472, 39 L- Ed. 505. Un- 
der this rule the remedy of a défendant, who has an équitable défense 
in an action at law, is to bring a suit to enjoin the prosecution of 
that action until the validity of the défense can be heard and decided 
in equity. And, if this had been done in this case, this action would 
undoubtedly hâve been stayed by the court below until the validity of 
the défense indicated by the facts tendered could hâve been determined. 

[5] Most gênerai rules, however, hâve their exceptions, and this 
one is not unique in this respect. Ever since the establishment of ju- 
risdicîion in equity, équitable causes of action and équitable défenses 
hâve been creeping into and receiving récognition and approbation 
in actions at law. Recoupment was an équitable défense. It crept 
from courts of chancery to courts of law, and was there àdmitted 
to avoid the expense of suits in equity and to prevent circuity of 
action. Reab v. McAlister, 8 Wend. (N. Y.) 110; Nashville Trust 
Co. V. Fourth National Bank, 91 Tenn. 336, 18 S. W. 822, 15 h. R. 
A. 710; Williams v. Neely, 134 Fed. 1, 4, 67 C. C. A. 171, 69 h. R. 
A. 232, 

Estoppel in pais is a créature of equity. But since the décision of 
the Suprême Court in Dickerson v. Colgrove, 100 U. S. 578, 583, 584, 
25 L. Ed. 618, it is equally availâble in actions at law even in the 
fédéral courts. Drexel v. Berney..l22 U. S. 241, 253, 7 Sup. Ct. 1200, 
30 L. Ed. 1219; Wehrman v, Conklin, 155 U. S. 314, 327, 15 Sup. 
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Ct 129, 39 L. Ed. 167; Cornwall v. Davis (C. C.) 38 Fed. 878, 883, 
4 L. R. A. 563 ; City of Cleveland v. Cleveland, C. C. & St. L. R. Co. 
(C. C.) 93 Fed. 113, 123. 

In Reagan v. Aiken, 138 U. S. 109, 112, 113, 114. 11 Sup. Ct. 283, 
284 (34 L. Ed. 892), several creditors who were moi'tgagees in a chattel 
mortgage brought an action at law against the marshal and his sure- 
ties for the value of the mortgaged property which the marshal had 
seized and converted under a writ against the mortgagor. The défend- 
ants answered that the debt secured by the chattel mortgage had been 
secured by a mortgage on real estate also, and that the real estate had 
been sold and the proceeds applied in part payment of the claims of 
the creditors secured by the chattel mortgage. This answer was met 
by the objection that an accounting was necessary under the défense 
pleaded to ascertain the respective amounts due to the various chattel 
mortgagees, and that an accounting could be had in a suit in equity 
only. But the Suprême Court held that the défense presented the 
question of partial payment of the indebtedness, that "how it was 
made was immaterial ; the fact and the amount were the substantial 
matters and thèse were matters provable and determinable in an action 
at law." May it not be said in the case in hand that the values of 
the respective interests of the contestants hère in the mortgaged prop- 
erty were substantial matters, that it was not material how thèse par- 
ties acquired their interests, so that they actually had them, and that 
thèse values were provable and determinable at law? 

Dickerson v. Colgrove, 100 U. S. 578, 583, 584 (25 L. Ed. 618), 
was an action of ejectment, and the défense was an estoppel in pais. 
This défense was challenged on the ground that it was not available 
at law. But the court held that the right of possession and the title 
of the plaintiff s grantor inured by virtue of the estoppel to the défend- 
ant who was in actual possession of the land and that this défense of 
estoppel in pais could be pleaded and proved at law. Speaking of 
the action of ejectment the court said: 

"ïliis js a possessory action, and the plaintiff, to eutitle liimself to recover, 
must hâve the right of possession ; and whatever tekes away the right of pos- 
se.ssion will deprive hira of the remedy of ejectment. » * * This is the 
nile laid down, by Lord Mansfleld in Atliyns v. Hoarde, 1 Burr. 119. 'Eject- 
ment,' says he, 'is a possessory remedy, and only compétent where the lessor 
of the plaintiff may enter, and every plaintiff in ejectment must show a right 
of posscission as well as of property.' If the plaintiff iu the présent case was 
not entitled to possession, how, according to this authorlty, could he recoverî 
If he had recovered, and a court of equity would hâve enjoined hlm from 
executing the judgment by a writ of possession, we ask, agaln, how could he 
recover in this action? Is not the concession that relief could be had In eq- 
uity fatîil to the proposition we arei considering? * * * xhe reason given 
for the rule of inu rement and estoppel by virtue of conveyances is that it 
flvoids clrcuity of action. Does not the same considération apply witli equal 
force in cases of estoppel in pais? "VVhy is it necessary to go into equity in 
one case and not in the other? • * * - The common law is reason deal- 
ing by the light of expérience with human affairs. One of its merlts is that 
it has the capacity to reach the ends of justice by the shortest paths. The 
passage of a title by Inurement and estoppel is its work without the help of 
législation. * * * Whether the title passed or not, the fact that the plain- 
tiff was not entitled to possession of the premises was fatal to the action." 
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Why is not the reason of tliis opinion equally applicable to the case 
atbar? The action of replevin is a possessory remedy. If the plaintiff 
' was not entitled to possession, it could not maintain the action. The 
défendant was in the actual possession of the cattle. By virtue of its 
subrogation as against the plaintiff, to the rights of the first mortgagor 
in the payment of whose claim default had been made before the sale, 
it had the right of possession until the plaintiff redeemed the cattla 
from the lien of that mortgage. If the défendant had brought its 
suit and set up its right by subrogation, a court of equity would havc 
enjoined the prosecution of this action at law until the defendant's 
équitable daim was tried, and if found good, until the plaintiff re- 
deemed the property from the first mortgage, and such a court may 
yet enjoin the exécution of the judgment in this action in such a suit. 
Why should the défendant be driven to this circuity of action? Why 
is it more necessary for it to go into equity to sustain the right to 
its possession of thèse cattle and its interest in this property which in- 
ured to it by subrogation than it would hâve been. if they had inured 
to it by estoppel? No sound reason occurs to us. If the défendant 
was asking aid, if it was seeking affirmative relief from the court to 
enforce its subrogation in order to obtain possession of the mortgaged 
property, or to foreclose its lien and eut out the right of the plaintiff 
to redeem theref rom, it may be that a resort to equity would be neces- 
sary. But it is using its subrogation not as a sword, but as a shield. 
That subrogation furnishes a good reason why the plaintiff was not 
entitled to the possession of this property when it sued out its writ, 
why it was not entitled to that possession until it redeemed from the 
iirst mortgage lien. It furnishes a good reason why the plaintiff's 
spécial property in the goods was not of the value it alleged. The 
admission of proof of the facts which may establish this subrogation 
in this action tends to secure a just and speedy conclusion of this liti- 
gation. In the absence of some insuperable légal obstacle, it ought 
to be permitted. No such obstacle is perceived in the décisions of 
the courts or the reason of the case, while its admission is sustainable 
by the same arguments that induced the Suprême Court to establish the 
Tule that the admission of proof of an estoppel in pais in défense 
of an action of ejectment was allowable. And our conclusion is that 
one in actual possession of personal property holding the right to that 
possession and an interest in the property by subrogation to the rights 
of a superior lienor may prove, in an action at law in the fédéral 
courts, in défense of his possession and interest against an inferior 
lienor, the facts which establish the subrogation. For the reasons 
which hâve now been presented, the facts set forth in the offer of 
the défendant appear to be relevant, material, and compétent upon the 
main issues in the case, the issue of the right of possession and the 
issue of the value of the plaintiff's spécial interest therein, and the de- 
fendant should l>e permitted to prove them. 

The judgment below will accordingly be reversed, and the case will 
be remanded to the court below, with instructions to grant a new trial. 
It is so ordered. 
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UNITED STATES v. ALAMOGORDO LTJMBER CO. 

(Circuit Court of Appeals, Eighth Circuit. December 21, 1912.) 

Nos. 3,802, 3,831. 

(^j/llaius l)y tlic Court.) 

1. Appeai. and Krror (§ 401*) — Weit of I':rkok — "BKOuaiiT." 

A writ of errer is iiot brouglit, it does not remove tlie record from the 
lower court uiitil it is flled or lodged in tlie court, or witli the clerk of the 
court, whieh reiidered the .ludgiueut, or whicli has succeeded to the juris- 
diction of that court over the judgment to lie reviewed and the iiles and 
records pertalning to it, and uutil tlie writ is so brought it présents no 
ruling for an appeilate court to review. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 2113 ; 
Dec. Dig. § 401.* 

For otlier delinitions, see Words and Phrases, vol. 1, p. S85.] 

2. Courts (§ 431*) — Territorial Courts — Jurisdiction — Transfer — En- 

abling act. 

Ilnder section 15 of the lînabling Act of New Mexico (Act .Tune 20, 1910. 
c. 310, 36 Stat. 500), the junsdiction of auy case peudiug in any court of 
the territory of New Mexico other than the Suprême Court thereof at the 
tinio of its admission as a state, wliich was such that, if begun in a state, 
it would hâve fallen within the concurrent and not witliin tlie exclusive 
jurisdiction of a Circuit Court or a District Court of the United States, 
vv'as transferred by opération of law to the proper state court. 

In the absence of an application by any party to such a case niade as 
nearly as might be in the manner provided for the removal of cases from 
state courts to fédéral courts not later than 00 days after the lodgmeut 
of the record of such case in the proper state court for its removal to the 
l'nited States District Court in the state, the jurisdiction of that court 
over such case, its iiles and records, did not attach. 

An order of the District Court of the United States in the state for 
sucli a removal, in the absence of any ai)plication by any party to the 
case therefor in the manner above specified, is, against tiinely objection, 
iuetïectual to sustaln the jurisdictiou of thnt court over the case, its files, 
or records. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1143-1149; Dec. 
Dig. § 431.*] 

3. CouiîTS (§ 431*) — Wkit or Ereor — Effectiveness — Service. 

A decree was rendered in one of the district courts of the territory 
of New Mexico on December 22, 1911, a writ of error was issued to review 
It on .lauuary 5, 1912, the state of New Mexico was admitted to the 'Cniou 
on .Tauuary 0, 1012, and the court which rendered the judgment theu ceased 
to exist. The case was such that, if begun in a state, it would hâve falleu 
withiu the concurrent, and not within the exclusive, jurisdiction of a 
Circuit or District Court of the United States, and tlie jurisdiction of the 
court which rendered the decree over it was transferred to the proper 
state court by the enabling act. The writ of error was not filed or lodged 
with the latter court or its clerk, nor was it iiled or lodged with the court 
which rendered the decree before it ceased to exist, no application to re- 
move the case to the United States District Court in the state as prescribed 
by the enabling act was ever made, but the files and records in the case 
were taken to that court pursuant to its order. 

Ueld, in so far as the order of the District Court of the United States 
In the state directed the transfer, or was intended to transfer, jurisdiction 
of the case, or of its flles or records, to that court, it was ineiïectual in 
the face of timely objection, and the jurisdiction of that court never at- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tached to it or them. The writ of error was never brouglit because it 
was never flled or lodged with the district court of the territory vvliile It 
existed, nor witli the proper court of the state to vvhlch the iurisdiction 
of the former over the case, its files and records, was transferred. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1143-1149 ; Dec. 
Dig. § 431.*] 

4. Appeal and Erbor (§ 20*) — Appeal from Court Witiiout Jueisdiction — 

dis^^issal. 

In the state of facts relative to the transfer of the case to the United 
States District Court in the state of New Mexico .stated above an appeal 
was prayed of, and allowed by, that court on June 20, 1912, from the de- 
cree of the district court of the Slxth judlcial district of the territory 
of New Mexico rendered on Decemher 22. 1911. 

Held, the allowance of the apijeal by the United States District Court 
in the state was ultra vires, the application of the United States to it for 
the appeal was idle because its jurlsdlction had not attached to the case, 
and the appeal must be disniissed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 81- 
87 ; Dec. Dig. § 20.*] 

5. Stattttes (§ J90*) — Construction — Ambiguous Statute. 

Construction and interprétation hâve no place or offlce where the lan- 
guage of a statute is unambiguous and its meaning évident. In sucli a 
case arguments from the hlstory of législation, from the possible or even 
probable effect of the statute and from the incouvenlence of complying 
with Its terms, serve only to ereate doubt and to confuse the judgment. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 20C, 2(J9 ; Dec. 
Dig. § 190.*] 

6. Statutes (§ 212*) — Exceptions — Phest:mptions. 

Where the législative body has included in a statute by gênerai lan- 
guage many subjects, persons, corporations, or cases, and made no excep- 
tion, the légal presumptlon Is that it intended to uiake none, and it is not 
the province of the courts to do so. 

[Ed. Note. — For other cases, see Statutes. Cent. Dig. § 289; Dec. Dig. 
§ 212.*] 

In Error from the Suprême Court of the Territory of New Mexico 
and on Transfer from the Suprême Court of the State of New Mexico. 
Appeal from the District Court of the United States for the District 
of New Mexico ; E. R. Wright, Judge. 

Action by the United States against the Alamogardo Lumber Com- 
pany. Decree for défendant, and the United States brings error, and 
also appeals. Dismissed. 

Stephen B. Davis, Jr., U. S. Atty., of Las Vegas, N. M. (Herbert W. 
Clark, Asst. U. S. Atty., of East Las Vegas, N. M., on the brief), for 
the United States. 

Horace N. Hawkins, of Denver, Colo., and John Franklin, of El 
Paso, Tex. (W. A. Hawkins, of El Paso, Tex., on the brief), for de- 
fendant in error and appellee. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. On December 22, 1911, the district 
court of the Sixth judicial district of the territory of New Mexico 
jrendered a decree of dismissal of this case which had been brought 

•For other cases see Bame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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against the Alamogordo Lumber Company, a corporation, to avoid 
certain sales and deeds of lands which had been made by the territory 
of New Mexico, an alleged trustée for the United States for certain 
purposes, and nnder which the Alamogordo Lumber Company claimed 
title to the lands. The United States seeks a reversai of this decree 
by a writ of error and by an appeal, and it is met in this court by mo- 
tions to dismiss both. 

The validity of the writ of error is conditioned by thèse f acts : 
The decree of dismissal was rendered on December 22, 1911, and un- 
der the laws of the territory of New Mexico it was reviewable by 
a writ of error or by an appeal taken within one year from the date 
of its entry. Session Laws of New Mexico 1907, c. 57, § 1. On 
January 5, 1912, the clerk of the Suprême Court of the territory 
issued a writ of error to review this judgment, telegraphed to the 
clerk of the district court which rendered the judgment that the writ 
had been issued, and niailed it to him. On the next day, January 6, 
1912, the territory, its Suprême Court and the district court which 
rendered the judgment, ceased to exist, and the state of New Mexi- 
co came into being. On that day the clerk of the court which ren- 
dered the judgment received the telegram, and on January 8, 1912, 
he first received the writ. As the court which rendered the judg- 
ment had then ceased to exist, he did not file it, but it subsequent- 
ly came to the hands of the clerk of the United States District Court 
in the state of New Mexico pursuant to an order of the latter court 
made March 30, 1912, to the efïect that ail files, records, and proceed- 
ings relating to any cases or controversies pending on the United 
States side of the district courts of the territory of New Mexico at 
the date of the admission of the state should be forthwith delivered 
by the clerk of the court having custody of thera to the United States 
marshal, to be by him transmitted to the clerk of the United States 
district court in the state, and the case to which they pertained to be 
docketed by him as a cause in that court, and that the order which 
was dated March 30, 1912, should take effect on March 1, 1912. 

Section 15 of tl\e act of June 20, 1910, enabling the people of New 
Alexico to form a constitution and a state govermnent, provided that 
the United States Circuit Court, or the United States District Court, 
for the state of New Mexico — 

"as the case uiay be, shall hâve jurisdiction to hear aud détermine ail trials, 
proceedings and questions arising, or which niay be raised, in any case or 
controversy i)ending in any of the courts other than the Suprême Court of 
the said territory at the date of its admission as a state, the case being 
sucli that, under the laws of the United States touching the jurisdictions of 
fédéral courts, it might properly hâve beeu begmi in or (as a separable con- 
troversy or otlierwlse) removed to said circuit or said district court, had 
they been established when the litigation of svich case or controversy was 
commeneed. Should sueh case or controversy be such that, if begun with- 
in a state, it would bave fallen within the exclusive original cognizance of 
a Circuit or District Court of the United States sittlng thereiii, it shall be 
trausferred to the one or the other of said courts sittlng within said state 
<if Xew Mexico, with due regard for the gênerai provisions of law defining 
tlieir respective Jurisdictions ; but should such case or controversy be by 
nature one of those whieli under sueh gênerai jurisdietional provisions fall 
within the concurrent but not the exclusive jurisdiction of such courts, then 
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sueh transfer may be had upon application of any party to such case or con- 
troversy, to be made as nearly as may be In the manner now provided for 
removal of cases from state to fédéral courts, and not later than sixty days 
after the lodgment of the record of such case or eontroversy in the proper 
court of the state, as herein provided. Ail cases and controversles pendlug 
at the admission of the state, and not transférable to the said circuit or 
district court under the foregoing provision, shall be heard and determlned 
by the proper court of the state. Ail files, records, and proceedlngs relat- 
ing to any such pending cases or controversles shall be transferred to such 
circuit, district, and state courts, respectively, in such wise and so authenti- 
cated or proven as such courts shall respectively, by rule direct, and upon 
transfer of any case or eontroversy, as herein provided, the same shall be 
proceeded with in due course of law ; and no writ, action, indlctment, In- 
formation, cause, or proceeding pending in any court of the said territory 
at the tlme of its admission as a state shall abate or be deemed ineffective 
by reason of such admission, but the same shall be transferred and pro- 
ceeded with iii the proper circuit or district court of the L'nited States, or 
state court, as the case may be : Provided, however, that ail cases pendlug 
in the Suprême Court of the said territory in which the United States is a 
party, shall, VFith the records appertaining thereto, be transferred to the 
Circuit Court of Appeals for the Eighth Circuit, to be there heard and de- 
eided." Act June 20, 1910, c. 310, § 15, 36 Stat. 566. 

This is a suit in which the United States is a party. Jurisdiction to 
hear and détermine ail such suits that were pending in the territorial 
Suprême Court on January 6, 1912, when the state of New Mexico 
was admitted, was conferred upon this court by one of the provisos of 
section 15 which has been recited. Was this case pending in that 
court upon that day? This question has been exhaustively discussed 
by counsel and they hâve cited Brooks v. Norris, 11 How. 204, 13 L. 
Ed. 665 ; Crédit Co. v. Arkansas Central Railway, 128 U. S. 258, 261, 9 
Sup. Ct. 107, 32 L. Ed. 448 ; Kentucky Coal, Timber, Oil & Land Co. 
V. Howes, 153 Fed. 163, 82 C. C. A. 337; Farrar v. Churchill, 135 U. 
S. 609, 10 Sup. Ct. 771, 34 L. Ed. 246; Insurance Company v. Phin- 
ney, 76 Fed. 617, 618, 22 C. C. A. 425, and Id., 178 U. S. 327, 336, 20 
Sup. Ct. 906, 44 L. Éd. 1088 — cases persuasive that if it were neces- 
sary to give any answer to this question it should be in the négative. 
In view, however, of the provision of the enabling act which has been 
quoted, that "no writ, action, indictment, information, cause, or pro- 
ceeding pending in any court of the said territory at the time of its 
admission as a state, shall abate or be deemed inefïective by reason 
of such admission, but the same shall be transferred and proceeded 
with in the proper circuit or district court of the United States, or 
state court, as the case may be," let us concède, as counsel for the 
United States contends, that this case was pending in the Suprême 
Court of the territory and in the district court of the Sixth judicial 
district of the territory of New Mexico, another doubtful proposition 
(Glaspell V. Northern Pacific Railroad Company, 144 U. S. 211, 220, 
12 Sup. Ct. 593 [36 L. Ed. 409]), when the state was admitted. What 
then? Then the case "shall be transferred and, proceeded with in the 
proper circuit or district court of the United States, or state court, as 
the case roay be." 

[1] When the state was admitted, the writ of error had been is- 
sued, but it had not been served or lodged with any court below, or 
with the clerk of any court below. It had not been brought, and it 
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never could be brought, until it was filed or lodged with, and thereby 
served upon, the proper court to wliich the case pending at the time 
of admission in the district court which rendered the judgment was 
legally transferred. 

[2] The case was such that, if commenced within a state, it would 
hâve fallen within the concurrent, and not within the exclusive, juris- 
diction of a court of the United States, under the laws of the United 
States touching the jurisdiction of its courts, and it and ail the files 
and records in it were therefore, by the provision of section 15, which 
has been recited, transferred, not to any of the United States courts, 
but to the proper state court of the state of New Mexico. The case 
might indeed hâve been removed to the United States court in that 
state within 60 days after the lodgment of the files and records in it 
in the proper state court by means of a pétition, and "application, as 
nearly as may be, in the manner now provided for reraoval of causes 
from state to fédéral courts," but not otherwise. 

[3] However, it never was so removed and under the enabling act 
the case which was pending in the United States District Court of the 
territory on January 6, 1912, its files and records, hâve ever since that 
date been, and still remain, within the jurisdiction of the proper state 
court. The next sentence after the removal provision in section 15 
reads : 

'"Ail cases and controversies pending at the admission of the state, and 
not transférable to tiie said circuit or district conrt uiider the foregoins pro- 
vision, shall be heard and determlned by the proper court of the state." 
Glaspell v. Northern l'acific Kailroad Co., 144 U. S. 211, 214, 2i9, 220, 223, 
12 Sup. et. 503, 36 L. Ed. 400. 

[4] It goes without saying that in the face of timely objection, 
which has been made in.this case, the United States District Court in 
the state was without power, in the absence of an "application of any 
party to such cause or controversy, to be made as nearly as may be 
in the manner now provided for removal of causes from state to 
fédéral courts, and not later than 60 days after the lodgment of the 
record of such case or controversy in the proper court of the state," 
to transfer this case, or any case of like character, or the files or rec- 
ords thereof, to that court, and in so far as the order of that court 
of March 30, 1912, has, or was intended to hâve, that effect, it is ultra 
vires and void, because it is contrary to the express provisions of the 
act of Congress which has been quoted. Tlie unavoidable resuit is 
that no court but the proper state court to which the enabling act 
transferred the jurisdiction of the district court in the territory over 
this case, its files and records, has, since the admission of the state, 
ever had any jurisdiction over it or them. 

There are therefore two reasons why the motion to dismiss this writ 
of error cànnot be denied : First. The writ was never brought and 
a writ of error which is not brought présents no ruliiig for review. 
It was not served upon, or filed, or lodged witb the court which ren- 
dered the judgment befbre' that court ceased to exist, and it Was not 
served upon, or filed, or lodged with the proper state court to which the 
enabling act transferred the jurisdiction of the case that the court 
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which rendered the judgment had at the time of the admission of 
the State. "The writ of error is not brought within the légal meaning 
of the term until it is filed in the court which rendered the judgment. 
It is the filing of the writ that removes the record from the inferior 
to the appellate court, and the period of limitation prescribed by the 
act of Congress must be calculated accordingly." Brooks v. Norris, 
11 How. 203, 207, 13 L. Ed. 665; Crédit Co. v. Arkansas Central 
Railway, 128 U. S. 258, 260, 9 Sup. Ct. 107, 32 L. Ed. 448; Farrar 
V, Churchill, 135 U. S. 609, 613; ' Kentucky Company, etc., v. Howes, 
153 Fed. 163, 164, 82 C. C. A. 337; Insurance Coihpany v. Phinney, 
178 U. S. 327, 338, 20 Sup. Ct. 906, 44 L. Ed. 1088. Second. The 
jurisdiction of the United States District Court in the state and of its 
clerk over this case and its files and records has never attached be- 
cause the case has never been removed from the proper state court 
to which the enabling act transferred it. Hence the clerk of the Unit- 
ed Stat^ District Court in the state had no power or authority to cer- 
tify and return hère a transcript of the files and records of the dis- 
trict court in the territory which rendered the judgment, files and rec- 
ords of which the proper state court and its clerk alone had jurisdic- 
tion, and, as the clerk of that state court has returned no transcript, 
there is no lawfully authenticated record of those files and proceed- 
ings in this court upon which it can act. The motion to dismiss the 
writ of error must he, and it is, granted, therefore, not because the 
cause was abated or deemed ineffective by reason of the admission of 
the state, but because it was not proceeded with according to law after 
the admission of the state so that either the court below or this court 
obtained jurisdiction to hear it. 

The conclusion that the jurisdiction of this case and of its files and 
records, which was vested in the United States District Court of the 
Sixth Judicial District of the Territory of New Mexico at the time of 
the admission of the state of New Mexico was transferred to the 
proper state court, and that it could not be transferred against timely 
objection to the United States District Court in the state without the 
customary application for removal from state court to fédéral court, 
has not been reached without a thoughtf ul study and considération of 
tlie exhaustive review. of the history of the congressional and terri- 
torial législation relating to the courts in the territory of New Mex- 
ico, with which counsel for the United States hâve favored us (Act 
Sept. 9, 1850, c. 49, 9 Stat. 449, § 10; Act June 14, 1858, c. 166, 11 
Stat. 366 ; Revised Stat. § 1874 ; Session Laws of New Mexico 1859, 
chs. 6, 10), and oi their argument that the provisions of section 15, 
relative to the distribution of cases pending in the courts of the terri- 
tory other than the 3upreme Court at the time of the admission of 
the state, should be so construed as to include within their effect only 
cases pending in the United States District Courts of the counties in 
the territory at that time, and so as to except from their opération and 
effect ail cases pending in the United States District Courts of the 
judicial districts. 

[5] But the act of Gongress clearly and without any ambigu- 
ity expresses the intention of Congress that the jurisdiction of 

' 10 Sup. Ct. 771, 34 L. Ed. 246. 
202 B\— 45 
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ail cases pending in ail of the courts of the territory other than tKe 
Suprême Court which, if begun within a state, would hâve fallen with- 
in the concurrent jurisdiction of the state and the fédéral court, should 
be transferred to and vested in the proper state court, and that the ju- 
risdiction of the United States District Court in the state should never 
attach to any of them unless some party thereto instituted and pros- 
ecuted an application and proceeded to remove it to that court in the 
way customarily employed to remove cases from the state <:ourts to 
the fedteral courts. Construction and interprétation hâve no place or 
office when the language of a statute is unambiguous and its meaning 
évident. In such a case arguments from the history of législation, 
from the possible, or even probable, evil effects of a statute and from 
the inconvenience of complying with it, and attempted judicial con- 
struction of its terms, serve only to create doubt and to confuse the 
judgment. They tend to obscure, rather than to elucidate, the mean- 
ing of the statute. Knox County v. Morton, 15 C. C. A. 671, 673, 68 
Fed. 787, 789; Shreve v. Cheesman, 16 C. C. A. 413, 416, 69 Fed. 
785, 788; Armour Packing Co. v. United States, 153 Fed. 1, 12, 82 
C. C. A. 135, 146, 14 L. R. A. (N. S.) 400. There is in such a case a 
conclusive légal presumption that the législative body intended what 
it dleclared, the statute must be held to mean what it clearly expresses, 
and no room is left for construction. United States v. Ninety-Nine 
Diamonds, 139 Fed. 961, 964, 72 C. C. A. 9, 12, 2 L. R. A. (N. S.) 185 ; 
Brun V. Mann, 151 Fed. 145, 157, 80 C. C. A. 513, 525, 12 h. R. A. 
(N. S.) 154. 

[6] Again, this act of Congress expressly transfers the jurisdiction 
of ail the courts of the territory other than the Suprême Court over 
ail cases pending therein which, if begun in a state, would hâve fallen 
within the concurrent jurisdiction of the state courts and the fédéral 
courts to the proper state court. It contains no exception from this 
gênerai transfer of cases of this nature pending in the United States 
District Courts of the judicial districts of the territory. And where 
a législative body has includedl in a statute by gênerai language many 
subjects, persons, corporations, or cases, and made no exception, the 
légal presumption is that it intended to make none, and it is not the 
province of the courts to do so. Omaha Water Co. v. City of Omaha, 
147 Fed. 1, 13, 77 C. C. A. 267, 279, 12 L. R. A. (N. S.) 736, 8 Ann. 
Cas. 614; Madden v. Lancaster County, 12 C. C. A. 566, 572, 65 Fed. 
188, 194; Union Central Life Ins. Co. v. Champlin, 54 G. C. A. 208, 
210, 116 Fed. 858, 860; Cella Commission Co. v. Bohlinger, 147 Fed. 
419, 425, 78 C. C. A. 467, 473, 8 L. R. A. (N. S.) 537. In the light of 
thèse incontrovertible rules of law, the f orcef ul argument of counsel 
for the government in favor of the insertion in the act of Congress of 
the exception they advocate has failed to convince that it is our duty 
to make it, and the court is constrained to leave the statute as the Con- 
gress enacted it. 

We turn to the motion to dismiss the appeal. It was prayed of and 
allowed by the United States District Court in tlie state of New Mex- 
ico on June 20, 1912, and it was taken from the decree of the district 
court of the Sixth judicial district of the territory of New Mexico 
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rendered on December 22, 1911. The conclusions which hâve been 
reached in the considération and décision of the motion to dismiss the 
writ of error leave but one disposition of the motion to dismiss the 
appeal possible. As the case pending in the United States District 
Court of the Sixth Judicial District of the Territory at the time of the 
admission of the state of New Mexico was one of which a fédéra! 
court and a state court would hâve had concurrent jurisdiction if it 
had been commenced in a state, as the jurisdiction of the court which 
rendered) the judgment over this case, its files and records, was trans- 
ferred by the enabling act to the proper state court, as no proceedings 
to remove the case from that court to the United States District Court 
in the state analogous to the usual proceedings to remove cases of this 
nature from the state courts to the fédéral courts hâve ever been taken, 
the jurisdiction of the United States District Court in the state never 
attached to this case, its files, or records. 

Its allowance of the appeal was ultra vires, the pétition of the United 
States to it for the appeal was idle, and the appeal must be dismissed. 



ALASKA FISIIERMEN'S PACKING CO. v. CHIX QTJOXG. 

(Circuit Couri of Appeals, Ninth Circuit. Febniary 3, lOl.*}.) 

No. 2,173. 

1. Tkial (§ 419*)— Moïio.\ FOR Noksuit — Dexial — Waivbh. 

Error in tlie deuial of a nousuit at the close of plalatiff's testimony Is 
walved by defendant's introduction of testimony on its own behalf, 
witliout movirig at the close of ail the testimony for the direction of a 
verdict. 

fEd. Note.— For other cases, see Trial, Cent. Dig. § 982; Dec. Dig. § 
419.*] 

2. CoNTRACTS (§ 202*) — CoK.STKXiCTiON— Perfokmance — "FUKXISir." 

A contract by which plaintifC agreed to operate dofeiidaiit's salmou 
cannery required plaintiff to protide a sufficient force to pack 2,700 cases 
per day, and bound him to "receive" the fisli ou the wharf at N., to clean 
and prépare thero in the fishhouse for canuing, and transport tliein to 
the eannerj'. Held, that plaintiff's obligation to pack 2,700 cases per day 
depeuded on defendant's undertaking to furnish the flsh, and that the 
word "fnruish" was used in the sensé of "dellver," so that plaintiff was 
only required to pack sueh flsh as was actually delivered ijy défendant 
at the wharf where plaintiff was bound to receive them. 

[Ed. Note.— For other cases, see Contracts. Cent. Dig. §§ 918-928 ; Dec. 
Dig. § 202.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3010-3013.] 

3. Contracts (§ 202*) — Performance — Loss. 

Where a contract for the opération of defendant's cannery onîy re- 
quired plalntifC to pack such fish as was furnished by défendant on a 
particular wharf, défendant was not liable for loss sustained by the 
dumping of fisli wliich were never brought to the wharf, in the absence 
of proof that plalntifC was ever informed that the flsh were in the scows 
or lighters ready for delivery, or was given an opportunity to couut 
and inspect them. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 918-928 ; Dec. 
Dig. § 202.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. CoNîRACTS (§ 353*) — Peiîpormance— Instructions. 

In an action on a contract for the opération of defendant's cannery, 
tlie court cliarged tliat it was claimed by défendant tliat by reason of 
insuflicient and careless work 2,045 cases of salmon were totally spoiled, 
tliat if tlie inry found tliat any iiumber of cases were so spoiled solely 
by reason of plaint) ff 's neglect, or want of diligence, and wltliout de- 
fendant's fault, tlien défendant would be entitled under its eounterelaim 
to damages suffered, etc. It then charged tliat tlie jury was entitled 
to consider évidence that In the canning industry a given number of 
cans or cases usually spoiled for one reason or another, and détermine 
wliether the fish lost was more than the usual loss in similar opérations, 
and, if not, plaintifl: had performed his contract with due diligence. 
Held. that such latter instruction had no référence to the measure of 
damages which défendant might recover for spoiled cans, but was proper 
as referring solely to the question whether plaintifE had substantially 
performed his contract to eutitle him to recover thereon. 

[Ed. Note.— For other cases, see Contra cts, Cent. Dig. §§ 1829-1844; 
Dee. Dlg. § 353.*] 

5. CoNTBACTs (§ 322*) — Performance — Evidence — Matesialitt— Sales by 

Défendant. 

In an action for services perforjiied by plaintiff in carrying out a con- 
tract to operate defendant's salmon cannery for the season of 1910, 
défendant having pleaded breach of contract by plaintiff in not having 
snffieient help to take care of the work required, and that the same was 
iniproperly done, defendant's books of account, showing sales of salmon 
for that season, were admissible to show performance by plaintiff, that 
the salmon was packed in accordance with the contract, and that de- 
fendant had aceepted plaintiff's work, and sold the product thereof. 

[Ed. Note.— For other cases, see Oontraots, Cent. Dig. §§ 1306. 1307, 
1339, 1347, 1348, 1465, 1492, 1534-1542, 1754, 1768, 1772, 1801, 1802, 1804- 
1808, 1815, 1816; Dec. Dig. § 322.*] 

6. Appeal and Eeror (§ 1053*) — Réception of Evidence— Subséquent Ex- 

clusion CUBING Erroe. 

Where, in an action on a contract to operate defendant's cannery, plain- 
tiff introduced certain évidence of inaderniaey of the canning iuiple- 
nients and machinery which was not within the issues, and défendant 
offered testimony that plaintiff's faiUire to operate the cannery to the 
contract capacity resulted from insufflcient skill in operating the ma- 
chines, the court's subséquent striking of an unresponslve answer tliat 
the contract capacity was beyond the capacity of defendant's soldering 
machines cured the error Involved in admittiug it. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4178- 
4184; Dec. Dig. § 1053.*] 

7. Appeal and Eeror (§ 1056*) — Préjudice — ^Eulings on Evidence. 

Where, in an action on a contract to operate defendant's cannery, de- 
fendant filed a eounterelaim for plaintifCs alleged breach of the con- 
tract, but no damages were awarded thereon, défendant was not prej- 
udiced by the sustaining of an objection to a question by which it was 
sought to prove tlie market priée of Alaska red salmon in the year in 
question to show the extent of defendant's damage through the loss of 
salmon spoiled in packing by plaintiff. 

[l'îd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4187- 
4193 ; Dec. Dig. § 1056.*] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of Cahfornia; Wm. C. Van Fleet, 
Judge. 

•For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Chin Otiong against the Alaska Fishermen's Packing Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Tlie parties wUl be desisiMted plaintiff and défendant as they were in 
tlie court below. The planitllï brouglit an action upon a coutract whicli It 
liad witli the défendant to recover .«20,240.10. There were three connts In the 
coniplalnt. The second was for the reeovery of .Sl,671.40 on acconnt of vvork 
done and moneys pald and expended for the défendant at Its recjtiest. The 
défendant Jn its answer admitted that sum to be due the plaintiff. The tirst 
and third counts were to recover the sum of $18,568.70, the first count al- 
legii'g that it was due for breach of contract, and the third count that it 
was due for labor and services perfornied by the plaintiff for the défendant 
at its request in executing and carrying out the contract. The défendant 
for a counterciaini alleged that between July 2 and July 13, 1910, it delivered 
at the cannery sufflcient flsh to hâve packed each day 2,700 cases in accord- 
ance with the coutract ; that the plaintiff falled to pack said quantity, and 
by reasou thereof the défendant was compelled tt) and did duiap and destroy 
31,698 salmon whlch the défendant had caught and delivered at the can- 
nery, and whlch the plaintiff was required uuder the terms of the contract 
to pack, and that said salniou were worth the suui of $1,911.39, and that, 
by reason of the plaintiff's inabllity to handle the quantity of flsh supplied 
by défendant, the défendant was compelled to llniit its fishermen to a nuniber 
of fish per day less than they could and would hâve caught, and défendant 
by reason thereof lost 36,600 salmon, whlch would hâve been caught and 
supplied to the plaintiff" for the purpose of cannlng said 2,700 cases of salmon 
per day, and by reason of the failure of the plaintiff' to perforni its contract 
in packing that number of cases the défendant was damaged in the sum of 
.$2,206.98, which it was compelled to pay the fishermen for said 36,600 salmon 
whlch they would hâve caught had they not been put upon a liinit. By the 
terms of the coutract the plaintiff undertook to fnrnish ail the skilled and 
unskilled labor required at the cannery of the défendant at Nushagak, Alaska, 
for the canning of salmon during the season of 1910, and for that purpose to 
place aboard the defendant's vessel at San Francisco on or about April 12, 
1910, a sufficient force of compétent men, not less than 140, to prépare and 
put up every worlùng day during the terni of the contract ail the fish that 
could reasouably be expected to be had at the cannery, "say 2,700 cases or 
inore, if possible." The plaintiff' agreed to receive the flsh on the wharf at 
Nushagak, to clean and ])i'epare theni in the fishhouse for canning, and to 
transport them to the cannery, to make ail cans, etc., and to sait, fill, solder, 
label, and put iu cases nailed up the entire pack of the season. The contract 
contained the following provisions: "The jwrty of the second part guarantees 
the pack at thls cannery t(j reach sixty-slx (66.000) cases, and hereby agrées, 
if the amount should be less than that, to pay the party of the flrst part, 
the same as if the paclî liad been that amount. If over sixty-six (66,000) 
cases each case to be paid for at the price agreed upon iu this contract. 
* * * And it is expressly under.stood that the party of the flrst part is 
to put up not less than twenty-seven hundred (2,700) cases of fish per working 
day, provided they are furnished with the necessary flsh for that purpose, 
by the party of the second part. In default thereof they agrée to forfelt 
to the party of the second part one ($1.00) per case." in the first count 
of the coniplalnt it was alleged that the plaintiff' duly performed ail the 
covenants, stipulations, and conditions of said agreement on his part to be 
performed, that the défendant had paid hini $14,000 as advanee payments 
uuder the contract, and that there became due and payable under the terms 
of the contract the sum of $36,000, and other items were set forth to show 
that the balance remaining due the plaintiff under the contract was $18,- 
568.70. In the third count the plaintiff alleged that the défendant was in- 
debted to him In the sum of $18,568.70 ou account of work, labor, and serv- 
ices doue and performed by him at its retiuest in fulfllllng and perforrning 
the same agreements and stipulations as are contained in the contract. Upon 
the trial the jury returned a verdict in favor of the plaintiff for the sum 
of $20,192.10. 
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G. C. Fulton, of Astoria, Or., and Chickering & Gregory, of San 
Francisco, Cal., for plaintiff in error. 
John T. Thornton, of San Francisco, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
Error is assigned to the déniai of the defendant's motion for a nonsuit 
as to the first cause of action, made at the close of the plaintiff's tes- 
timony. The assignment of error is of no avail to the défendant in 
this court for the reason that, after the motion for a nonsuit was over- 
ruled, the défendant proceeded to take testimony upon the issues in- 
volved in said cause of action, including évidence teuding to show that 
the plaintiff had not perf ormed the contract, and did not, at the close 
of ail the testimony, request the court to instruct the jury to return 
a verdict in its f avor. Columbia & Puget Sound Railroad Co. v. Havv- 
thorne, 144 U. S. 202, 12 Sup. Ct. 591, 36 h. Ed. 405; Runkle v. 
Burnham, 153 U. S. 216, 14 Sup. Ct. 837, 38 E. Ed. 694; Hansen v. 
Boyd, 161 U. S. 397, 16 Sup. Ct. 571, 40 L. Ed. 746; Walton v. Wild 
Goose Mining & Trading Co., 123 Fed. 209, 60 C. C. A. 155. The 
case is unlike Lydia Cotton Mills v. Prairie Cotton Co., 156 Fed. 225, 
84 C. C. A. 129, in which the court held that error might be assigned 
to the overruling of a motion for a nonsuit made at the close of plain- 
tiff's évidence on the ground that there was no issue of fact for sub- 
mission to the jury, notwithstanding that the défendant thereafter took 
testimony, and did not renew the motion at the conclusion of ail the 
évidence. In that case the motion was based solely upon a proposition 
of law and no issue or question of fact was involved, and the defend- 
ant's évidence had and could hâve no bearing upon it. 

[2] Error is assigned to the construction given by the court below 
to the word "lurnish" as used in the contract. The court in charging 
the jury on the contested issue, raised upon the counterclaim pleaded 
by the défendant, as to whether a sufficient number of fish had been 
supplied by the défendant to the plaintiff to enable the latter to pack 
the stipulated number of 2,700 cases per day, instructed them to view 
ail of the évidence and détermine therefrom whether or not it had 
been shown on the part of the défendant in its counterclaim that this 
contract had not been carried out, if it did furnish sufficient 
fish to enable the plaintiff to pack the number of cases required by the 
contract, etc., and in that connection instructed them that fish were 
only furnished under the contract by the défendant to the plaintiff' 
when they were delivered in the manner and at the place designated in 
the contract. The contract provided : 

"The party of tlie first part agrées to reeeive the fish on the wharf at 
Nushagak, to clean and prépare them In the flsh-house for canning (it belng 
understood that the scales are to be removed from the fish) and transport 
them to the cannery." 

We think the court below committed no error in construing the con- 
tract to mean that the plaintiff's stipulation to pack 2,700 cases per 
diem depended upon the defendant's undertaking to furnish the fish, 
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and to furnish them at the place where the plaintiff was under obliga- 
tion to receive them, which was on the wharf. The défendant in urg- 
ing its counterclaim relies upon the fact that 31,698 salmon were 
thrown overboard near the wharf, and that 36,600 more fish might 
bave been caught if the plaintiff had been able to pack them. But 
there was no allégation in the counterclaim of any fact or circumstance 
to excuse the delivery of fish at the wharf under the terms of the con- 
tract. 

[3] The évidence is that the 31,698 fish were never brought to the 
wharf but were dumped from scows or lighters moored near the can- 
nery. The défendant contends that its readiness and ability to furnish 
the fish constituted a compliance with its obligation as expressed in 
the contract, and that it was not required actually to deliver them on 
the wharf in order to support its counterclaim, and that the word "fur- 
nish" does not mean deliver. There can be no question that the word 
"furnish" as used in contracts often does not mean deliver. But its 
meaning niust be determined in each case by its relation to other terms 
and provisions of the contract. In this case its meaning is determined 
by the stipulation of the plaintiff to "receive the fish on the wharf." 

The défendant urges that, notwithstanding its failure to plead facts 
which would constitute an excuse for failure to deliver the salmon, 
proof of thèse facts was received in évidence without objection, and 
that thereby the variance between pleading and proof was waived. 
But the facts shown are not in themselves sufficient to constitute an 
excuse. They are that the défendant destroyed fish and limited its 
catch of fish for the reason that the plaintiff's force was inadéquate 
to take care of them, and to pack the stipulated 2,700 cases. But to 
charge the plaintiff with liability for the loss or destruction of fish it 
was necessary to bring the facts to his attention. In the bill of excep- 
tions which is before us there is nowhere any intimation that the plain- 
tiff or his foreman or any of his workmen were ever informed that 
the fish were in the scows or lighters ready for delivery, or that the 
plaintiff or his foremen was given an opportunity to count or inspect 
them. Kep Yung, for the plaintiff, testified : 

"AU the salmon they furnished us to pack was canned. There weré some 
fish that were no good, and they were thrown away." 

Whatever may hâve been the légal liabilities of the parties, the real 
question hère is whether the court erred in giving the instruction which 
was excepted to. That instruction sùbmitted to the jury the question 
whether the défendant had shown that the contract had not been car- 
ried out, whether the défendant did furnish sufficient fish to enable 
the plaintiff to pack 2,700 cases per day, and informed the jury that 
fish were only furnished under the contract when they were delivered 
in the manner and at the place designated therein. We find no error 
in that instruction. 

[4] Error is assigned to the instruction of the court to the jury 
that they might take into considération the usual loss resulting from 
spoiled cans that occurs in opérations of the kind in question. The 
court, în a lengthy instruction on that subject, among other things, 
said, referring to the évidence that in that class of work a given nuni- 
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ber of cans or cases will usually be spoiled or destroyed througli one 
cause or another: 

"You hâve a light to take tliat évidence into considération and détermine 
VFhetlier the loss of iîsh whicli lias been testifled to hère — tliat is, I mean the 
loss In spoiled cans — was any more than the usnal loss that occurs in op- 
érations of that kind. If there were not, theu the plaintiiï has performed 
the contraot as it is coutemplated by tlie law he should hâve performed it, 
with due diligence." 

It is urged that the instruction so given was erroneous because it 
conflicts with the following provision of the contract : 

"AH swelled cans In excess of tour (4) per hnndred (KX)). ail ll^ht cans, ail 
cans collapsed, burst or déficient in seams (where any of said faults or de- 
fects are the resuit of waut of skill of the party of tlie flrst part) are to be 
paid for by the said party of the flrst part at the l'ate of six (G) cents per 
can." 

No such objection was made in the court below. Counsel for de- 
fendant said : 

"If your honor please, at this tiitie we would like to takë au exception to 
that portion of the instructions whlch says that débris cans whlch liave been 
referrcd to eould be considered a portion of the 2,045 cases. 

"Court: What is tliat? 

"Counsel: That the gênerai loss of a cannery can be considered a part 
of the 2,045 cases. 

"Court: That is for the jury to détermine, whether they were a part of 
such loss or not." 

Elsewhere in the cliarge the court said : 

"It is further claimed by défendant In Its counterclalm that by reason of 
the iuefiiclent and careless work of the plaintltf' s nien 2,045 cases of saliuon 
were totally spoiled, and left at the cannery and could not be marketed. 
* * * Should you flnd that this or any nuniber of cases of salmon were 
so spoiled and reudeved valueless solely by reason of the neglect, unskillful- 
ness, or want of diligence of plaintlff's men, and without the fault of de- 
fendant, then défendant would be entitled under its counterclalm to the 
damages suffered tliereby. and to be compensated for such loss in accordance 
with the ternis of the contract. In that respect tlie contract provides" (quot- 
ing the tenus of the contract). 

It is clear that in the charge which is excepted to the court sub- 
niitted to the jury the question whether or not there were spoiled 
in performing the contract cans in a quantity greater than is usual 
in opérations of that kind, and that tliis question was submitted 
only with référence to its bearing upon the question whether or 
not the plaintifï had sufficiently performed the contract to entitle 
hini to recover under the first count of the complaint. It had no 
référence whatever to the measure of damages which the défendant 
might recover for spoiled cans. There was no error, therefore, in 
the charge as given. 

[5] It is contended that the court erred in permitting the plain- 
tif! to produce in évidence the defendant's books of accounts show- 
ing sales of salmon for the season of 1910. The objection made 
was that the évidence was iminaterial. If that was the only objec- 
tion, the admission of the testimony was not réversible error, since 
it does not follow that it was injurious to the défendant. But the 
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évidence may hâve been admissible as material to showr perform- 
ance by the plaintiff of the contract, or to show that the salmon 
was packed in accordance therewith, and under the third count of 
the complaint it may hâve been material évidence to show that the 
défendant had accepted the work the plaintiff did in carrying out 
the contract. The défendant was not bound by the showing- of the 
sales so made. It was compétent for it to show, if it could, that 
the salmon so sold were not the salmon which were packed by the 
plaintiff under the contract in question. 

[6] There was no error in overruling the motion of the défend- 
ant to strike out the testimony of Kep Yung concerning the defects 
of the machinery of the défendant. Kep Yung testified that enough 
fish were furnished to pack 2,700 cases a day, "but it was beyond 
the capacity of the soldering machines." A motion was made to 
strike out the clause of the answer so quoted as not responsive to 
the question. The motion was denied. Subsequently, however, 
the court stated that it had become satisfied that under the plead- 
ings the évidence on behalf of plaintiff already introduced tending 
to show inadequacy or the improper condition of the implements 
and machinery that were furnished the plaintiff in carrying out the 
contract was inadmissible, and that the évidence put in by the 
plaintiff upon that subject should be eliminated. The évidence was 
stricken out. Counsel urged that, notwithstanding that the évi- 
dence was struck out, the prejudicial effect to the défendant of its 
admission in the first instance was so great as not to be cured by 
striking it out. There doubtless are cases in which the effect of the 
erroneous admission of testimony is not cured by subsequently 
striking it out, cases in which the impression produced by testimo- 
ny upon the minds of the jury persists notwithstanding the instruc- 
tions of the court toi disregard it. But this does not seem to be 
such a case. The testimony on the part of plaintiff tending to 
show that the soldering machines were defective was contradicted 
by testimony of the défendant tending to show that they were in 
good condition and sufficient for the purpose of canning 2,700 cas- 
es per day, and that the trouble with the plaintiff's opération of the 
machines was their want of skill in managing and heating the 
same. In this view of the record, we cannot say that the défendant 
was prejudiced by the admission of the testimony, and, indeed, we 
might be justified in holding that the testimony was not imperti- 
nent to the issues, and would bave been admissiÎDle if offered at the 
proper time in answer to the defendant's counterclaim. 

[7] It is contended that the court crred in sustaining an objec- 
tion to a question asked of a witness by the défendant, the purpose 
of which was to prove the market price of Alaska red salmon in 
the year 1910, and to show the extent of the defendant's damage 
through the loss of salmon spoiled in packing by the plaintiff, and 
it is argued that, notwithstanding that the measure of such dam- 
ages was expressed in the contract, the agreement in that respect 
was not controlling, that, under section 1671 of the California Civil 
Code, such damages may not be liquidated by agreement of the 
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parties except in cases where it would be impracticable or extrême- 
ly difficult to fax the actual damages, and it is said that in the prés- 
ent case there would hâve been no difficulty in iàxing the damages 
by showing the market price of salmon. The whole contention be- 
comes immaterial in view of the fact that the jury found no dam- 
ages for the défendant. The error, if error there was, was thereby 
made immaterial. Cunningham v. Springer, 204 U. S. 647, 27 Sup. 
Ct. 301, 51 L. Ed. 662, 9 Ann. Cas. 897, and cases there cited. 
We find no error. The judgment is alïirmed. 



HOUSTON OIL CO. OF TEXAS et al. v. DOWDEN et al. 

(Circuit Court of Appeals, Fiftli Circuit. February 4, 1913.) 

No. 2,322. 

1. ADVEBeB PoBSESsioîsr (§ 45*) — Suspension of Staïtjte of Ijimitations — 

Effect of Appointment or Receiver. 

Tlie appointment of a receiver for a corporation piits him in posses- 
sion only of sncli property of the corixiration as is at tlie tinie in Its 
actual or construetive possession, and does not interrupt the runninj;' 
of the statute of limitations in favor of an adverse elainiant and oc- 
cupant of land, the légal title to whlch is in tlie corporation, or change 
liis status or rights in any way, either as to the portion of the land in 
his actual occupancy or the reniainder of the tract claimed, as to whicli 
his possession is construetive. 

[Ed. Note.' — For other cases, see Adverse Possession, Cent. DIg. §§ 232- 
254; Dec. Dig. § 45.*] 

2. Adverse Possession (§ 43*)— Interruption op Possession — Sever-^nck 

OF TlTLlJ. 

Where an adverse clalinant of a tract of laud in actual occupancy of 
a portion of it only, before his possession had ripened into tltle by pre- 
scription, sold and conveyed a part of that not so oecupied, his subsé- 
quent possession of the remainder did not inure to the benelit of his 
grantee. 

[I5d. Note.— For other cases, see Adverse Possession, Cent. Dig. §§ 213 - 
225; Dec. Dig. § 43.*] 

3. Adverse Possession (§ 114*)— Texas Statute — Acquisition of Titi.e by 

SQtTATTER — InDEFINITENESS OF CLAIM. 

A daim in an answer of title by prescription to a spécifie IGO acres 
of land described by metes and bounds, under Eev. St. Tex. 1895, arts. 
33-43, 3344. 3347-3349, whieh give a squatter an absolute title to not ex- 
ceeding ICO acres by 10 years' undisturbed occupancy audcultivation of 
a part of such land, is not sustained by evldeiice which shows that for 
a part of the necessary 10 years during whlch defendant's predecessor 
in interest actually oecupied but a small area he claiuicd only an uu- 
deflued 160 acres out of a larger tract, and not the spécifie tract de- 
scribed in his answer. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §s 
682-G90; Dec. Dig. § 114.*] 

Shelby, C. J., dissenting in part.' 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Ancillary bill in equity by receiver of the iiouston Oil Company 
of Texas against. h. S. Dufï and wife, G. J. Gerlach & Bro., and Frank 

•For other casea see same toplc & i NUMber in Dec. & Am. Digs. 1907 to date, & Rep'r laâexea 
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Dowden and wife, to quiet title to land. Decree for défendants, and 
the receiver appeals. Reversed in part. 

This proceeding was an ancillary bill filed by the receiver of the Houston 
Oil Company In the equity cause in whlch he was originally appointed, 
against three adverse claimants, L. S. Duff and wife, C. J. Gerlach & Bro., 
and Frank Dowden and wife, to lands claimed by the Houston Oil Company, 
of whlch claimants were or claimed to be in possession and which were a 
portion of what is designated the "Gunderman survey." The purpose of the 
ancillary bill was to hâve the title of the Plouston Oil Company to the 
lands involved quieted as against the clalms of the défendants to it and to 
be put in possession of them. The claimants Duff and Gerlach & Bro. an- 
swered the bill, setting up title to 160 acres of land in the Gunderman sur- 
vey, described in their answers by metes and bounds, of which 160 acres 
Gerlach & Bro. claimed two forties by purchase frpm DufE's predecessor in 
IJossession. The claimant Dowden also answered, clalmlng a portion of the 
Gunderman survey, described by metes and bounds in his answer. Ail the 
claimants relied entirely upon adverse possession for 10 years to sustain 
their respective claims; the légal title, in the absence of title by adverse 
possession in claimants, being wlthout dispute in the interveners. The only 
issue presented iu the court below was the right of the claimants to the 
portions of the Gunderman survey claimed by them and speciflcally described 
by metes and bounds in their respective answers by adverse possession of 
10 years, under claim to a spécifie 160 acres of that survey, with actual 
occupancy of a less portion for the requisite length of time. 

H. O. Head, of Sherman, Tex., and T. M. Kennerly, of Houston, 
Tex., for appellants. 

John B. Warren, of Houston, Tex., and V. A. Collins, of Beau- 
mont, Tex., for appellees Frank Dowden and S. A. Dowden. 

C. L. Carter, of Houston, Tex. (Baker, Botts, Parker & Garwood, 
of counsel), for appellee C. J. Gerlach & Bro. 

Jacob C. Baldwin, of Houston, Tex., for appellees L. S. Duff and 
M. D. Dufï. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge (after stating the facts as above). The facts 
bearing upon the Duff and Gerlach & Bro. claims make it appropriate 
to consider thèse two casés together. 

Possession of part of the 160 acres, 80 of which was claimed by Duff 
and 80, of . which was claimed by Gerlach & Bro., may be traced back 
as early as 1890 to those under whom both claimants dèraign their 
claim of title. However, the record shows no claim on the part of 
those, who occupied such parts of the Gunderman survey ahd with 
whom the two claimants connect their possession and claim, tô any 
spécifie, 160 acres of that survey which, in the aggregate, consisted of 
640 acres, until after November 19, 1895, when one C. K. Withers had 
the 150 acres surveyed. From that date the évidence tends to show a 
claim on the part of Withers and his successors to the spécifie 160 
acres which he had câused to be run out and which is thé ■ same 160 
acres which is specificâlly described by metes and bounds in the two 
answers of the claimants: Thé actual occupancy by inclosure and 
cultivation, as concerns âll the ptevious occupants and claimants, was 
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restricted to a very sinall area of the 160 acres now claimed, though 
the évidence tends to show tliat during the whole period of occupancy 
from 1890 on an undefined 160 acres out of the 640 in the Gunderman 
snrvey was actually claimed by varions occupants and that the présent 
claimants' improvements were upon a part of it. From November 9, 
1895, we think the évidence estabhshed that Withers and his succes- 
sors in possession and claim, while occupying only a sniall part of the 
160 acres, actually claimed that entire quantity, and according to the 
spécifie boundaries of the survey which Withers caused to be made at 
that time. The possession of Withers, vvhether adverse to the land 
before November, 1895, or a claim to the improvements on the land 
only, as is contended by appellants, evidently became adverse both to 
the land and improvements after the survey. The intervention was 
not filed until the year 1907, so that, if Withers and his successors re- 
mained in continuons possession from November, 1895, until the suit 
was brought, the necessary 10 years has elapsed, and the character 
of Withers' prior possession, so far as Dufï's claim is concerned, be- 
comes immaterial. The possession of J. E. Duff, who claimed the land 
from June 9, 1900, to December 8, 1902, is also attacked by appellants. 
During this period J. E. Dufï did not occupy the land in person, but, 
living remote from it, left it in charge of one Mrs. Sumrall, who culti- 
vated a patch upon it each of the two years, lived adjoining it, and 
exercised other acts of possession upon it. Until the latter part of this 
period there was a house on the land, which burned in 1902 and was 
not rebuilt until after December of that year. We do not think that 
there was any such interruption of the possession during this time as 
would defeat appellee's title, if otherwise made out. 

[1] It is contended that the appointment of receivers in the orig- 
inal cause worked an interruption of the possession of appellee's pred- 
ecessors to ail but the part of the land in their actual occupancy and 
under inclosure at the time of such appointment. The effect of the 
order of the court appointing the receivers was to put in their posses- 
sion ail property which was in the possession, actual or constructive, 
of the Houston Oil Company and to which it had title. This would' 
not include property in the adverse possession of claimants at the time 
of the appointment and to which title by such adverse possession had 
not then ripened, since such property could not be said to be in the 
possession of the corporation. This is conceded to be the status of 
the property actually possessed by adverse claimants. We think it 
equally true that property in the constructive possession of an adverse 
claimant, though title to it has not become complète in such claimant, 
could not pass to the possession of the receivers under the order of 
their appointment, the efïect of which was to vest them with posses- 
sion of only such property as was in the possession of the défendants 
at the time the order was made ; since, though the légal title to such 
property might hâve been in the corporation, it had neither actual nor 
constructive possession of such property. The constructive posses- 
sion which usually attends the légal title was displaced by the con- 
structive possession of the adverse claimant as against the receivers 
jus. as it would be as against the corporation which they represent. 
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The receivership interrupts the running of the statute only as to prop- 
erty of the corporation, which is not at the time of the seizure in the 
adverse possession, actual or constructive, of another. Property of 
the latter character can only be taken out of the possession of the ad- 
verse possessor and into that of the court, through its receivers, by 
adversary proceedings against such adverse possessor. The posses- 
sion of L. S. Duff of the land claimed under the spécifie boundaries 
set out in his answer continued from November 19, 1895, till 1907 — 
twelve years — without interruption. We therefore conclude that the 
land claimed by him was correctly allotted to him by the court below. 

[2] Corning to the claim of C. J. Gerlach & Bro., the land claimed 
by them was part of the 160 acres claimed by L. S. Dufif, which was 
purchased by them from the two Murphys in the fall of 1903, who in 
turn had purchased also in the fall of 1903 from L. S. Dufif. The rec- 
ord fails to show that eitlier the Murphys or C. J. Gerlach & Bro. ever 
entered into possession of the two forties so purchased by them after 
their purchases. The facts as to possession with référence to the claim 
of C. J. Gerlach & Bro. are identical with those relating to the claim 
of L. S. Dufif up to the time of the sale by Dufif to the two Murphys 
of the two forties afterward conveyed to C. J. Gerlach & Bro. From 
that time the two claims are to be dififerentiated in that L. S. Duflf re- 
mained in possession of the balance of the 160-acre tract not conveyed 
by him, and there was no subséquent possession of the two forties 
which he so conveyed. The severance of the title to the two forties 
in the fall of 1903 prevented L. S. Dufï's subséquent possession of the 
80 not conveyed from thereafter inuring to the owners of the two 
forties which he did convey. 

[3] So that the adverse possession of thèse two forties stops with 
the conveyance which severs their title from the balance of the 160 
retained by L. S. Duiï and which occurred in the fall of 1903. Ten 
years had not then elapsed since the survey of Withers in November, 
1895. Conceding the possession of J. E. Dufif through Mrs. Sumrall 
from 1900 till 1902 to hâve been sufficient to continue the running of 
the statute and that the receivership did not interrupt its running un- 
til the receiver filed his ancillary bill in 1907, the elapsed time was still 
less than the required statutory period. If title by adverse possession 
in C. J. Gerlach & Bro. exists, it is only by virtue of the possession of 
their predecessors prior to the survey of C. K. Withers in November, 
1895. If Withers, while in possession up to the time of the survey, 
claimed the improvements only and not the land itself, then the claim 
of Gerlach & Bro. must fail in any event. In the event that Withers' 
possession be found to be adverse to the land from its inception, the 
question as to the character and sufificiency of the prior possession then 
becomes material upon the claim of Gerlach & Bro. It is quite clear 
from the record that prior to the Withers survey, while the occupants 
claimed an undefined 160 acres of the Gunderman survey of 640 acres, 
in connection with actual possession of a small area, there was no claim 
of the spécifie 160 acres described in the answer of C. J. Gerlach & 
Bro., and the record does not support the contention of appellee Ger- 
lach & Bro. that their predecessors had been in possession of the 160 
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acres described in their answer, claiming that spécifie 160 acres ad- 
versely to the holder of the légal title, at any time prior to the Withers 
survey in November, 1895. 

Upon the authority of the cases of Lewis v. Dillingham, 167 Fed. 
779, 93 C. C. A. 267, Houston Oil Co. v. Jenkins, 182 Fed. 489, 104 
C. C. A. 595, Houston Oil Co. v. Farr, 182 Fed. 491, 104 C. C. A. 597, 
Bracken v. Jones, 63 Tex. 184, and Giddings v. Fischer, 97 Tex. 184, 
77 S. W. 209, construing articles 3343, 3344, 3347, 3348, and 3349 
of the Revised Statutes of Texas, 1895, we think the appellee C. J. 
Gerlach & Bro. failed to establish title to the 80 acres described in their 
answer by évidence showing that they and their predecessors had been 
in possession of that 160 acres described in their answer, of which 
the two forties claimed were a part, claiming the spécifie lands so de- 
scribed for a period of 10 years adversely to the true owner, and that 
the court erred in awarding it to them upon this theory, which was 
the only one presented on their behalf on the trial of the cause in the 
court below, either by pleading or proof. 

In reaching this conclusion, we hâve not overlooked the construction 
given to the sections of the Texas Revised Statutes by a line of cases 
(Davis v. Houston Oil Co., 50 Tex. Civ. App. 597, 111 S. W. 219, and 
other cases), which hold that the occupancy of a small area, in connec- 
tion with a claim to an undefined 160 acres of a larger survey, may 
entitle the occupant to the entire 160 acres, where the land is described 
in the pleadings and is asked to be awarded the occupant, not upon 
the idea that he bas claimed that spécifie tract during the required 
period of limitation, but upon the idea that, though claiming without 
boundaries during the period of limitation, the statute entitles him to 
a location of the 160 acres in the larger survey in an équitable raan- 
ner. This présents an issue as to whether the location contended for 
by the occupant is in fact an équitable one. The holder of the légal 
title and the adverse occupant are upon this theory considered to be 
quasi tenants in common, and each is entitled to be heard upon the 
question of what constitutes an équitable partition as between them. 
In the cases of Lewis v. Dillingham and Houston Oil Company v. 
Jenkins and Farr, supra, the pleadings presented no such issue, and 
they are to be distinguished f rom the line of cases last mentioned in 
this respect and were correetly ruled for that reason. 

If the occupant, in his pleadings, relies exclusively upon a showing 
of adverse possession of 10 years under claim of a spécifie tract iden- 
tified by metes and bounds, no issue as to tenancy in common of the 
entire survey as between him and the owner of the légal title is pre- 
sented. If the parties, in spite of this condition of the pleadings, actu-^ 
ally litigate this issue upon the trial, and the court allots the occupant 
his 160 acres after a hearing of the issue as to what is an équitable 
partition as between the parties, no injury could resuit therefrom. In 
this case the issue, as to what was a proper partition, was not only 
ipt presented by the pleadings, but was not entered upon by the par- 
ties or considered by the court upon the trial, and the land could only 
hâve been awarded appellees upon thç other theory that a élaim to the 
spécifie; l^d described in the answers by boundaries during the entire 
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statutory period of limitation had been established by the proof. It 
may be that the allotment of the two forties described in their answers 
to appellees constitutes an équitable partition as between them, the 
other adverse claimants, and the holder of the légal title, and, in that 
event, no in jury has resulted to appellants. In the absence from the 
record of proof to this effect, and in the absence of a showing that an 
opportunity was offorded the appellants to be heard upon that ques- 
tion, we cannot indulge in the presumption that no in jury resulted. 
Giddings v. Fischer, 97 Tex. 184, 17 S. W. 209; Louisiana & Texas 
Co. V. Kennedy, 103 Tex. 297, 126 S. W. 1110; Louisiana & Texas 
Co. V. Stewart (Tex. Civ. App.) 130 S. W. 200. 

Coming to the claim of Frank Dowden, we encounter the same dif- 
ficulty in affirming the decree. Until the Withers survey, it is clear 
that Holmes, Dowden's predecessor in possession, claimed only an in- 
definite 160 acres in the southeast corner of the Gunderman survey 
of 640 acres. His house was in the adjoining Francis Kriner survey. 
The field, through the inclosure and cultivation of which he is said 
to hâve claimed 160 acres in the Gunderman survey, occupied partly 
the Kriner survey, partly the Texas & New Orléans section No. 1, 
partly the Gunderman survey, and encroached over Duff's east line as 
laid off by the Withers survey. Holmes claimed no spécifie 160 acres 
certainly before that survey. After it, the évidence tends to show that 
he claimed the east line of the Dufï tract, as run by the Withers sur- 
vey, as his west line, and Village creek as his south line. He never 
claimed under any definite north and east boundaries. The Withers 
line did not extend as far north as the Richardson tract, to which the 
Dowden tract was laid oiï by the decree in this case. The Withers 
survey, consequently, estabHshed only a part of Dowden's west line. 
We are unable to see from the évidence that even after the Withers 
survey Holmes claimed any spécifie 160 acres by definite boundaries — • 
certainly not the land described in his answer, which was only 90 
acres and was not in the southeast corner of the survey. As it turned 
eut, there was no such quantity of land to be found subject to his 
claim in the Gunderman survey, and the court, accordingly, allowed 
him only 90 acres in a strip, across the east side of the survey, in- 
stead of 160 acres in the southeast corner. As in the case of Gerlach 
& Bro., we think Dowden failed to establish from the évidence that 
he and his predecessors claimed a spécifie 160 acres, during the stat- 
utory period, as distinguished from a floating 160 acres out of the 
larger survey. As in the Gerlach case, no issue was presented or lit- 
igated in the court below as to the right of Dowden to have.partitioned 
to him an undefined 160 acres or any part of it. We think the appel- 
lants were entitled to be heard upon the équitable character of any 
partition made between it and Dowden, and, it not appearing from 
the record that it was given an qp|>ortunity to be heard upon that is- 
sue, we cannot assume that the .^otment made to Dowden was éq- 
uitable between him and the appellant, or that no in jury resulted to 
appellant from being deprived of' the chance to be heard upon the 
partition which resulted in the aiiotment to Dowden of the land de- 
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scribed in his answer. This conclusion necessarily results in a re- 
versai of the decree of the court below upon the claim of Dowden. 

As to L. S. Duff and wife, the decree is affirmed, with costs. As 
to C. J. Gerlach & Bro., the decree is reversed, and the appellee taxed 
with the costs of the appeal, and the cause remanded, with directions 
that a decree be entered in favor of the intervener for the two forties 
described in the answer of the claimant, unless the answer is amend- 
ed, upon leave granted, so as to présent properly the issue based upon 
an undefined claim to 160 acres, and, in that event, that further pro- 
ceedings be had in conformity with this opinion. As to Frank Dow- 
den and S. A. Dowden, the decree is also reversed and appellees taxed 
with the costs of appeal, and the cause remanded, with directions that 
a decree be entered in favor of Frank Dowden and S. A. Dowden for 
that portion of the land allotted to them by the former decree which 
was inclosed under fence and in the actual possession of claimants 
when the suit was commenced, unless the answer of claimants is 
amended, upon leave granted, so as to properly présent the issue based 
upon an undefined claim to 160 acres, and, in that event, that further 
proceedings be had in conformity with this opinion. The costs on ap- 
peal are to be taxed equally between the Houston Oil Company, ap- 
pellant, C. J. Gerlach & Bro., appellees, and Frank Dowden and S. 
A. Dowden, appellees. 

SHELBY, Circuit Judge (dissenting in part). ï concur in the af- 
firmance of the decree in favor of L. S. Duff and wife. I dissent f rom 
the reversai of the decree in favor of C. J. Gerlach & Bro., and I 
dissent from the reversai of the decree in favor of Frank Dowden 
and S. A. Dowden. I think the record shows that, if the pleadings 
had been framed as suggested in the opinion of the majority, the re- 
sult should hâve been the same. The parties, in my opinion, accord- 
ing to the évidence in the record, are entitled to the lands allotted to 
them respectively, and I find nothing inéquitable in the decrees. I am 
of the opinion that they should ail be affirmed. 



UNION PAC. R. CO. y. AMERICAN SMELTING & REFINING CO. 

(Circuit Court of Appeals, Eighth Circuit. December 19, 1912.) 

No. 3,7C9. 

(St/Ualus bu the Court.) 
1, Carriers (§ 19-1») — Consiqnee's Liability for Freksht CnAKQEa. 

An implied contraet by tbe consignée to pay the freight cUarges on 
goods shipped under a Mil of ladlng containing the stipulation, "tbe 
consignée or consignées paying freight," or any siuiilar provision, arises 
from the acceptance l)y the consignée of the delivery of the goods under 
the bill, because the consignée Knows that the carrier looks to liiiu for 
the charges and by delivery waite* his lieu therefor in the faith that the 
consignée wlU pay them. 

For the same reason an Implied contraet by the consignée to pay the 
freight charges, In the absence of||i biU of lading, arises where the con- 

•For other cases see same topic &■ i numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexct 
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signée kuows that the carrier looks to him for their payment and waives 
his lien tlierefor and dellvers the goods In the faith that the consignée 
will pay them. 

[Ed. Xote.— For other cases, see Carriers, Cent. Dig. §§ 870-872; Dec. 
Dig. § 191.*] 

2. Cahmees (§ 194*)— Conclusion. 

Interstate shipnients of ore consigned to the défendant were niade. 
The légal charges for the transportation of this ore and tlie reasonable 
value of the transportation were .$7,549.70. The consignée received the 
ore, paid $4.610.86 of the charges, and refused to pay the renialnder 
thereof. Bdd, thèse facts raised an Iniplied contract by the consignée 
to pay the unpaid balance of the légal charges. 

[Kû. Note.— For other cases, see Carriers, Cent. Dig. §§ 870-872; Dec. 
Dig. § 194.*] 

In Error to the District Court of the United States for the District 
of Utah; J. A. Marshall, Judge. 

Action by the Union Pacific Railroad Company against the Amer- 
ican Smelting & Refining Company. From a judgment sustaining a 
demurrer to the complaint, plaintiff brings error. Reversed and re- 
manded. 

George H. Smith, of Sait Lake City, Utah (P. L. Williams, of Sait 
Lake City, Utah, N. H. Loomis, of Omaha, Neb., and Frank K. 
Nebeker, of Sait Lake City, Utah, on the brief), for plaintiff in er- 
ror. 

Franklin S. Richards, of Sait Lake City, Utah (Edward S. Ferry 
and Daniel Hamer, both of Sait Lake City, Utah, on the brief), for 
défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LL^M H. MUNGER, District Judge. 

SANBORN, Circuit Judge. This writ of error challenges a judg- 
ment which sustained a demurrer to the complaint of the Union Pa- 
cific Railway Company, on the ground that it failed to state facts suf- 
ficient to constitute a, cause of action, and adjudged that the complain 
ant should take nothing and pay the costs of the suit. 

The complaint contained the proper jurisdictional averments, and 
also alleged thèse facts : In July and August, 1907, the plaintiff trans- 
ported over its railroad and over its Connecting lines from Goldfield, 
Nev., by a route designated to the initial carrier by the shipper, to 
Denver, Colo., seven car loads of ore, and delivered them at Denver 
to the American Smelting & Refining Company, the défendant, a cor- 
poration, to which they were consigned. The légal charges for this 
transportation and the reasonable value thereof were $7,549.70. The 
défendant paid $4,610.86 of thèse charges when it received the ore. 
The plaintiff has demanded the payment of the unpaid balance thereof, 
but the défendant fails and refuses to pay any part of them. 

The main argument in support of the judgment below is that the 
consigner or shipper is primarily liable under a contract of consign- 
ment for the f reight charges on the goods, and the consignée is not ; 

*For other cases née same topic & i numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
202 F.— 4e 
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that a new contract, either express or implied, between the carrier and 
the consignée is indispensable to the création of a liability of the lat- 
ter for such charges ; and that the acceptance of the goods by the con- 
signée raises no imphcation of a contract by the latter to pay the 
charges for the transportation thereof. But if this contention be 
Sound, it is net conclusive of the question presented in this case, be- 
cause the averments of the complaint, read, as they must be, in the 
light of the acts of Congress and the law, présent much more than a 
mère acceptance by the consignée of the goods transported. By vir- 
tue of the law of the land, the railroad company had a lien upon this 
ore until it was delivered to the consignée for the charges for its 
transportation, and when the railroad company delivered it to the 
défendant it lost that lien. The amount of the charges for the trans- 
portation was fixed by schedules of rates legally published pursuant 
to the act to regulate commerce and the amendments thereof (Act June 
29, 1906, c. 3591, 34 Stat. 586, § 2) ; and it was unlawful for the 
plaintiff to give, and for the consignée or any other person to receive, 
any rebate or concession from this amount, whereby this ore should 
be transported at a less rate than that named in the schedules of rates 
filed and published under the acts of Congress. Act Feb. 19, 1903, 
32 Stat. c. 708, p. 847 (U. S. Comp. St. Supp. 1911, p. 1309). Thèse 
things the consignée knew; for it was charged with knowledge of 
the law. 

[1] Thus it will be seen that when the complaint and the law, in 
accordance with which it must be construed, are read together, its aver- 
ments show that this ore was consigned to the défendant; that the 
légal charges for its transportation due to the plaintiff were $7,549.70 ; 
that the défendant knew that there were legally published schedules 
of rates of transportation which fixed the amount of thèse charges ; 
that the giving by the plaintiff, or the receipt by it, or by any other 
person, of any rebate or concession from that amount was illégal : 
that the railroad company had a lien upon this ore for this amount, 
which it lost by delivering it to the défendant; and that with this 
knowledge the défendant accepted the ore and paid $4,610.86 of the 
légal transportation charges and refused to pay the balance. Thèse 
facts leave no rational avenue of escape from the implication that 
the défendant, in considération of the waiver by the plaintiff of its 
lien for its charges and its delivery of the goods, agreed to pay the 
. lawf ul charges for their transportation. 

[2] Thèse facts certainly established an implied contract by the 
défendant to pay the $4,610.86, which it did pay. But the légal 
charges were $7,549.70. The légal presumption is that the plain- 
tiff intended to charge, and the défendant intended to pay, a lé- 
gal, and not an illégal, amount for this transportation ; and the 
conclusion is that the facts pleaded évidence an implied con- 
tract by the défendant to pay the légal charges for the transpor- 
tation, and that the complaint states a good cause of action. 
Hatch V. Tucker, 12 R. I. 501, 503, 34 Am. Rep. 707 ; 3 Kent's Comm. 
(14th Ed.) * page 222, *page 228, note (e) ; Hutchinson on Carriers 
(3d Ed.) § 807; 4 Elliott on Railroads, § 1559; Philadelphia & Read- 
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ing R. R. Co. V. Barnard & Sons, 3 Ben. Rep. 39, 41, Fed. Cas. No. 
11,086; North German Lloyd v. Heule (D. C.) 44 Fed. 100, 101, 10 
L. R. A. 814; Davison v. City Bank, 57 N. Y. 81, 83; Dart v. En- 
sign, 47 N. Y. 619, 622 ; New Haven & Northampton Co. v. Camp- 
bell, 128 Mass. 104, 105, 35 Am. Rep. 360; Grant & Stone v. Wood, 
21 N. J. Law, 292, 295, 47 Am. Dec. 162; Taylor v. Fall River Iron 
Works (D. C.) 124 Fed. 826; Gates v. Ryan (D. C.) 37 Fed. 154, 
155; Neilsen v. Jesup (D. C.) 30 Fed. 138, 139; Morse v. Pesant, 
*41 N. Y. 16, 18; Gulf, Colorado, etc., Ry. Co. v. Hefley, 158 U. 
S. 98, 15 Sup. Ct. 802, 39 L. Ed. 910; Texas & Pacific Ry. Co. v. 
Mugg, 202 U. S. 242, 26 Sup. Ct. 628, 50 L. Ed. 1011 ; Texas & 
Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 448, 27 
Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075; Baldwin Sheep & 
Eand Co. v, Columbia Southern Ry. Co., 58 Or. 285, 114 Pac. 469, 
471. 

In every case of this character, in which there is no express con- 
tract by the consignée to pay the transportation charges, the question 
is whether or not the facts of the case raise the implication of such 
a contract. The law is well settled that such a contract is implied 
from the acceptance by a consignée or consignées of goods shipped 
under a bill of lading which contains the stipulation, the consignée 
or consignées paying freight, or any similar provision. Hatch v. 
Tucker, 12 R. I. 501, 503, 34, Am. Rep. 707; Cock v. Taylor, 13 
East. 399; Dougal v. Kemble, 3 Bing. 383. 389; Merian v. Funck, 
4 Denio (N. Y.) 110, 114; Pelayo v. Fox, 9 Pa. 489; Blanchard v. 
Page, 8 Gray, 281, 291 ; North German Lloyd v. Heule (D. C.) 44 
Fed. 100, 101, 10 L. R. A. 814; Taylor v. Fall River Iron Works 
(D. C.) 124 Fed. 826, 828 ; Neilsen v. Jesup (D. C.) 30 Fed. 138, 139 ; 
Gates V. Ryan (D. C.) 37 Fed. 154, 155 ; Davison v. City Bank, 57 
N. Y., 81. 85; Grant & Stone v. Wood, 21 N. J. Law, 292, 295, 47 
Am. Dec 162. 

The reason for this rule is that the consignée accepts the goods 
with knowledge that the carrier looks to him for payment of the 
transportation charges and waives his lien for them by delivery in re- 
liance upon the consignee's implied promise, evidenced by his ac- 
ceptance of the goods, that he will pay the charges. But this reason 
exists in ail its force, in the absence of a bill of lading, wherever^the 
consignée àccepts the goods knowing that the carrier looks to him for 
payment, waives his lien, and delivers the goods in the faith that he 
will pay the charges. And as there is in such Cases the same reason 
for the implication of a promise by the consignée to pay thèse charges 
as in cases where bills of lading exist, the same implication ought to 
and does arise. Hatch v. Tucker, 12 R. I. 501, 505, 506, 34 Am. Rep. 
707; 4 Elliott on Railroads, § 1559; New Haven & Northampton -Co. 
V. Campbell, 128 Mass. 104, 105, 35 Am. Rep. 360; Irzo v. Perkins 
(D. C.) 10 Fed. 779, 780, 781. 

The fact has not beeri disrègarded that it was held'in Sahders V. 
Vanzeller, 4 Ad. & Ellis (Q. B.) 259, that it wasa question for a 
jury, and not for, a court, whether or not a contract fciy the piirchaser 
of a part of goods consigned under a bill of lading, which was con- 
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ditioned tliat the consignée or consignées should pay the transporta- 
tion charges, was implied to pay a part of the charge;s by the pur- 
chaser's acceptance of the part of the goods he purchased, and that 
there are other authorities to this eflfect (Wilson v. Kymer, 1 M. & 
S. 157; New York & New England Railroad Co. v. Sanders, 134 
Mass. 53), and still other authorities more or less out of accord, upon 
the spécial facts of the cases, with the propositions which hâve been 
stated (Dempsey, Son & Co. v. Philadelphia & Reading Ry. Co., 30 
Pa. Co. Ct. R. 484; Central Railroad Co. of New Jersey v. MacCart- 
ney, 68 N. J. Law, 165, 52 Atl. 575, 578; Old Colony Railroad Co. 
V. Wilder, 137 Mass. 536 ; Merritt & Chapman D. & W. Co. v. Voge- 
man [D. C] 127 Fed. 770; Elwell v. Skiddy, ^l N. Y. 282; Coleman 
V. Lambert, 5 M. & W. 501) ; but the stronger reasons and the more 
persuasive authorities are in accord with the views which hâve been 
expressed ; and the facts stated in the complaint are such that a ver- 
dict of the jury upon them in favor of the défendant could not be 
lawîuUy sustained by the court. 

The judgment below must therefore be reversed, and the case must 
be remanded to the court below, with directions to overrule the de- 
murrer and to permit the défendant to answer. 



HIMROD V. FT. PITT MININ» h MILLTNC CO.t 
(Circuit Court of Appeals, Eiglith Circuit December 16, 1912.) 

No. 3,721. 

(Syllabus hy the Court.) 

ï. Limitation ot Actions (§ 183*) — Continuing TnespAss — Plea of Statuts 
TO Entiee Complaint Good ro Part Though Bad as to Part. 

In an action for damages for continuing trespasses, a plea that they 
were not commltted within the Unie liiulted by statute Is sufHcient to 
InvoUe the bar of the statute against those committed wlthout the tlme 
liniit, and there can be no recovery on their account, although some of 
the trespasses charged were within the time, and damages therefor are 
recoverable. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dlg. {§ 
6S3-G92 ; Dec. Dlg. S 183.»] 

2. Teial (§ 45*) — Exclusion of Evidence — ^Necessitt of Offeb. 

Tt a question Is In proper form and clearly admlts of au answer rele- 
vant to the Issues and favorable to the party who propounds tt, Its ex- 
clusion Is error, although no offer to prove the fact sought to be estab- 
llshed Is made. 

[Ed. Note.— For other cases, see Trial, Cent Dig. H 110-114; Dec 
Dlg. § 45.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by the Et. Pitt Mining & Milling Company against Fred 
E. Himrod. Judgment for plaintiff, and défendant brings error. Re- 
versed and remanded. 

*For olber eu*» M* um* tople é i hviibbb in Bec. A Am. Dig«. U07 to data, & Rep'r Indexes 
t Reh«aring denled Februanr 2t, 19U. 
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Charles C. Parsons, of Sait Lake City, Utah, and F. L. Collom, of 
Idaho Springs, Colo., for plaintiff in error. 

Caldwell Martin, of Denver, Colo. (Charles W. Waterman, of Den- 
ver, Colo., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. On March 28, 1908, the Ft. Pitt Min- 
ing & Milling Company brought an action against Fred E. Himrod 
for $30,000 and recovered a judgment for $5,000. For its cause of 
action the Mining Company alleged that on the Ist day of March, A. 
D. 1903, and "at other times prior and subséquent thereto," Himrod 
had "willfully and maliciously entered" upon its Oneida Lode without 
its permission, had dumped thereon waste material he had taken from 
their property, had thereby "covered up, filled and entirely destroyed" 
the tunnels, drifts, adits, shafts, winzes, stopes, and workings on and 
in that lode, and "by his said acts and continuing trespasses" had in- 
jured the plaintifï and its property in excess of $30,000. Himrod an- 
swered: (1) That he had never entered or dumped waste material on 
the Oneida Lode willfully or maliciously, or without the permission 
of the Mining Company; (2) that the acts of which complaint was 
made were donc by him with leave of the plaintiff; and (3) that "the 
cause of action set forth in said plaintiff's complaint did not accrue 
within six years before the commencement of the action." The stat- 
utes of Color'kdo provided that ail actions for waste and trespass on 
lands should be commenced within six years after the cause of action 
should accrue and not other wise. Mills' Ann. Stat. of Colorado 1891, 
§ 2900. There was évidence that in 1894 Himrod entered level No. 2, 
whereon was the Lamartine tunnel which had been driven in the 
Oneida Lode 540 feet by the plaintiff, drove it 360 feet f arther within 
that Iode and several thousand feet beyond that lode until it reached 
the Lamartine mines in which the défendant was a part owner, and 
that then and thereafter he worked thèse mines through this tunnel, 
that between his entry upon the tunnel in 1894 and -he commencement 
of this action he dumped waste material from time to time on the 
surface of the Oneida Lode, and filled a stope under the tunnel, and 
that the plaintiff sustained substantial damages from the dumping on 
the surface of the lode and also from the filling of the stope. At the 
close of the trial the court instructed the jury to find what damage, 
if any, the plaintiff had sustained from the filling of the stope, and 
also what damage, if any, it had suffered from the dumping upon the 
surface of the lode, and to return a verdict against the défendant for 
the sum of thèse damages, if, under its other instructions, they found 
that the plaintiff was entitled to recover at ail. 

While proving its case in chief the plaintiff called a Mr. Nicholls 
as a witness, who testified that he worked for the plaintiff on the 
Oneida Lode in 1892, that he subsequently worked there for the de- 
fendant, that the défendant filled the stope under the tunnel, and he 
guessed that he was dumping there a month or two, though he had 
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nothing to do with the length of time he was dumping into the stope 
and made no note of it. After this testimony was given, in response 
to questions by plaintiflf's counsel, the defendant's counsel, upon the 
cross-examination of this witness, asked him this question : "When 
did you do the dumping to which you hâve testified that you did in 
the No. 2 level when you were in the employ of Mr. Himrod?" An 
objection was made and stistained to this question and its answer on 
the sole ground that the évidence sought was immaterial, and this 
ruHng is assigned as error. 

The plaintiff does not allège in this case a single causal wrongful 
act and subséquent damages as aggravation. If it had donc so, the 
statute of limitations would hâve run from the date of the causal 
wrongful act, and, if it barred that act, it would hâve barred ail subsé- 
quent damages. McConnel v. Kibbe, 33 111. 175, 180, 85 Am. Dec. 
265; 25 Cyc. 1138, note 79. Hère the plaintiff avers that on March 
1, 1903, and on divers other days and times prior and subséquent 
thereto, the défendant trespassed upon its land, and it demands dam- 
ages for thèse continuing trespasses. This therefore is an action for 
continuing trespasses, and in such an action the damages from those 
committed without the time limited by the statute are barred thereby, 
although the damages from, those committed within that time may 
be recovered. It is therefore difficult to perceive why proof whether 
the damages from the fiUing of the stope were inflicted without or 
within the six years before the commencement of the action limited 
by the statute for its beginning was not material. 

In support of the ruling which excluded this évidence, counsel for 
the plaintiff below présent three arguments. In the first place, they 
argue that this évidence was immaterial because the plea of the stat- 
ute was to the entire complaipt and was barred as to the part thereof 
which charged the trespasses within the six years and hence was in- 
sufficient as to ail of them. Conceding for the moment, for the sake 
of the argument, the rule and its applicability to this case, the plea 
raised the issue whether or not any of the alleged trespasses were 
committed within the six years, and the défendant had the right to 
support his side of that issue by évidence that every one of the tres- 
passes, and hence that any one of them, was not committed within 
the six years. The question challenged was asked in the plaintiff's 
main case before the court or the jury could hâve known whether 
the defendant's évidence would or would not establish the fact that 
ail the trespasses were without the six years. The plaintiff. had in- 
quired of the witness whether the défendant had dumped waste ma- 
terial into the stope and how long hç had continued to do so, and the 
witness had answered thèse queries. The question challenged was 
therefore proper cross-examination, and the answer to it was material 
because it would hâve tended to prove whether or not the trespasses 
in fîlling the stope were committed within or without the six years. 

[ 1 ] Again, the rule cited is inapplicable to actions for Continuing 
trespasses. In such an actioft a plea that none of the trespasses chal- 
lenged was comniitted within the time limited by the statute for corn- 
mencing suit upon it is sufficiènt to invoke the bar of the statute 
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against those committed without, although some of those charged were 
committed within, the time limited by the law. Angell on Limitations 
(6th Ed.) § 307 ; Bergman v. Inman, 43 Or. 456, 72 Pac. 1086, 73 
Pac. 341, 99 Am. St. Rep. 771 ; Missouri Pacific Ry. Co. v. House- 
man, 41 Kan. 300, 304, 21 Pac. 284, 286; Carpentier v. Mitchell, 29 
Cal. 330, 336; 25 Cyc. 1138, note 80; Baldwin v. Calkins, 10 Wend. 
<N. Y.) 167, 179; Western Union Telegraph Co. v. Moyle, 51 Kan. 
203, 32 Pac. 895 ; Union Pacific Ry. Co. v. Foley, 19 Colo. 280, 35 
Pac. 542; Smith v. Philadelphia & R. R. Co. (C. C.) 57 Fed. 903; 
Dean v. Thwaite, 1 Morr. Min. Rep. 77 . Every such trespass raises 
a new cause of action, and a plea that ail of the trespasses charged 
were committed without the time limited by the statute is a plea that 
each of them was so committed, and those trespasses regarding which 
the proof sustains the plea fall, while those concerning which the proof 
fails to sustain it, stand. A separate plea for each alleged trespass, 
or any plea more spécifie than that hère presented, would be burden- 
some, confusing, and useless. 

In the second place, counsel for the Mining Company insist that 
the évidence sought was immaterial because the plaintifï by its com- 
plaint limited its claim to damages to the dumping of waste material 
extracted by the défendant from lands other than the Oneida Eode 
and counsel insist that the dumping in the stope was of material taken 
from the Oneida Eode. But the défendant had two défenses to this 
claim for damages for filling the stope : (1) That the claim was bar- 
red by the statute; and (2) that the stope was filled with material 
from the Oneida Eode. The fact that he proved, or that he had the 
privilège of proving, the latter défense, did not deprive him of the 
right to prove the former, nor make his proof of it immaterial. The 
subséquent course of the trial is a démonstration of this answer, for 
the court permitted the jury to find, and they probably did find, that 
the plaintifï was entitled to damages for this filling when no such 
recovery could bave been allowed if satisfactory proof that the stope 
was filled more than six years before the action was commenced had 
been permitted and had been made. 

[2] In the third place, the Mining Company's counsel insist that 
the ruling of the court below sustaining the objection to the defend- 
ant's question was not error because the défendant did not offer to 
prove the fact which he was trying to establish by the answer he sought 
to his query. But if a question is in proper form and clearly admits 
of an answer relevant to the issues and favorable to the party who 
propounds it, its exclusion is error although no offer to prove the 
facts sought to be established by the question is made. Buckstaff v. 
Russell, 151 U. S. 626, 636, 14 Sup. Ct. 448, 38 L. Ed. 292; Stanley 
V. Beckham, 153 Fed. 152, 155, 82 C. C. A. 304; Harris v. Brown, 
187 Fed. 6, 7, 109 C. C. A. 60; Scotland County v. Hill, 112 U. S. 
183, 186, 5 Sup. Ct. 93, 28 L. Ed. 692 ; Mo. Pac. Ry. Co. v. Castle, 172 
Fed. 841, 844, 97 C. C. A. 124. The question which defendant's coun- 
sel asked falls far within this rule, the évidence sought by it was 
relevant to one of the chief issues in the case, and the rule which 
, excluded the answer was a fatal error which was subsequently re- 
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peated in the taking of the testimony of the witness Hanchett and 
which seems to hâve conditioned the entire trial. 

It is assigned as error that the court refiised to admit in évidence 
a lease of a portion of the Oneida Lode and a deed of the perpétuai 
right of way through the tunnel made by the plaintifï to the défendant 
and another, to whose right the défendant had succeeded, on August 
15, 1894. Thèse instruments were marked Exliibits 16 and 17, and 
the défendant oft'ered them in évidence to prove that he entered, drove, 
and used the tunnel in the Oneida Lode with the permission of the 
plaintifï and not willfully and maHciousIy. As this case must be re- 
versed and a new trial must be directed on account of the error in 
the trial of the issue upon the plea of the statute of limitations, and 
as it is possible that the error, if any, hère was extracted by the charge 
of the court, it is unnecessary to discuss the questions this assignment 
présents. It is sufîficient to say that if the issues remain the same at the 
second trial as they were upon the first, and thèse exhibits are offered 
in évidence, this court is of the unanimous opinion that they should 
be received. They disclose and fix the rights, privilèges, and relations 
of the parties to this action to the Oneida Lode and the Lamartine 
tunnel. 

Some other questions are presented by brief and argument, but their 
discussion is unnecessary to the disposition of the case, and the judg- 
ment is reversed, and the case is remanded to the court below for the 
error in the trial of the issue under the statute of limitations, with 
directions to set aside the verdict and grant a new trial. 



UNITED STATES v. BERNARD et al. 
(Cil-cuit Court of Appeals, Ninth Circuit. February 3, 1913.) 

No. 2,180. 

1. Public Lands (§ 8*) — ^Ti!E.spass — Rights of United States. 

Iri-espective of Act Coug. Feb. 25, ISSô, c. 149, 23 Stnt. .■Î21 (U. S. 
Comp. St. 1901, p. 1524), relatiug to trespass aiid déprédations on the 
public domain, the United States has ail tlie common-law risilits of an 
individual in respect to déprédations committed on pul>Iic lands, and niay 
conie into equity and avail Itself of summary remédies giveu by sucli 
court in sucii cases. 

[F.û. Xote. — For other cases, see Public Lands, Cent. Dig. §§ 8, 148; 
I>ec. Dig. § S.*] 

2. Public I.ands (§ 19*) — Depredations^Remedies— Equitt — Statutes. 

Act Cong. Feb. 25, 1885, e. 149, 2.3 Stat. 321 (U. S. Comp. St. 1901, p. 
1524), makes ail inclosures of public lands illégal, and enlarges the équi- 
table .lurisdlction of the fédéral courts in enjoining such inclosures, ex- 
tending it to injunctions against maintaiuing feuces, the eft'ect of whicli 
is to Inclose public lands. Held to give the courts of the United States 
jurisdiction In equity over a suit to restrain the inclosure of public 
lands and to recover damages for the use thereof as incidental relief. 

[Ed. Note, — For other cases, see Public Lands, Cent. Dig. §§ 25, 26; 
Dec. Dig. § 19,*] 

•For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Public Lands (§ 19*) — Inclosure — Use— Damages. 

Wliere défendants wrongfully Inclosed public lands and deprived the 
public of the use thereof, they were liable to the government for the 
reasonable value of such use, notwithstandiii},' the lands were not injured 
thereby, and would not hâve been leased by the government, if they had 
not been inclosed. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 25, 26; 
Dec. Dig. § 19.*] 

4. Punuc Lands (§ 19*) — Equitable Relief— Exemplaky Damages. 

Where complainant sought relief in equity for the wrongful inclo.sure 
of public lands, it waived its right to claini exeniplary damages which 
it might hâve recovered at law ; equity having no jurisdiction to award 
such damages. 

[Ed. Xote. — For other cases, see Public Lands, Cent. Dig. §§ 25, 26; 
Dec. Dig. § 19.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona; Julian W. Mack, Judge. 

Suit by the United States of America against N. C. Bernard and 
others. From a judgment of dismissal, the United States appeals. 
Reversed and remanded. 

J. E. Morrison, U. S. Atty., of Bisbee, Ariz,, and J. C. Forest, Asst 
U. S. Atty., of Prescott, Ariz. 

John B. Wright, of Tucson, Ariz., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The government filed a complaint in the 
court below, alleging in substance that the appellees had, without right 
or authority of law, on or àbout November 1, 1908, knowingly, will- 
fully, and recklessly, without the appellant's consent and in disregard 
of its rights, inclosed with fences 840 acres of the public lands of the 
United States, and that they had maintained said fences and inclosure 
for their own exclusive use and occupancy continuously thereafter, 
and had caused and permitted a large number of their cattle and other 
live stock to graze upon the lands embraced within said inclosure, to 
the actual damage of the appellant in the sum of $600. The relief 
prayed for was that the inclosure be adjudged unlawful, that the ap- 
pellees be ordered to remove said fences, and adjudged to pay $600 
actual damages and $500 exemplary damages. Prior to the trial of 
the cause, the appellees removed the fences. The court, upon a show- 
ing of that fact, dismissed the case at the cost of the appellees, hold- 
ing that the United States was not entitled to damages. 

Upon appeal to this court, the sole question presented is whether the 
court below erroneously denied the appellant damages. It requires the 
citation of no authority to sustain the gênerai proposition that, wherî 
a court of equity has entertained jurisdiction of a controversy for 
any purposes, or on any ground, it may retain jurisdiction for the 
purpose of administering complète relief or doing complète justice 
with respect to the entire adjustment of the subject-matter in con- 
troversy. But the appellees deny that the court below, in entertaining 
jurisdiction of the case at bar, was exercising the gênerai powers of 

•For other cases see game topic & i kdmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
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an equity court, or that it was authorized to grant any of the inci- 
dental relief which ordinarily pertains to suits in equity, and they con- 
tend that the jurisdiction was spécial and limited, and measured by 
the express terms of Act Feb. 25, 1885, c. 149, 23 Stat.- 321 (U. S. 
Comp. St. 1901, p. 1524), and that, since that statute confers juris- 
diction only to grant injunctions to restràin violations of the act and 
to order the destruction of inclosures, the court was powerless to 
grant other relief such as it might grant in an ordinary suit for an 
injunction. 

[1] There can be no question that, irrespective of the act of 1885, 
the United States has ail the common-law rights of an individual, in 
respect to déprédations committed on the public lands. In Camfield 
V. United States, 167 U. S. 518-524, 17 Sup. Ct. 864, 867 (42 L. Ed. 
260), Mr. Justice Brown said : 

"It needs no argument to s^how that the building of fences tipon public lauds 
vrith intent to inclose theni for private use would be a uiere trespass, and 
that such fences might be abated by the oiiicers of the governraent, or by 
the ordinary processes of courts of justice." 

And he observed that if the act of Kebruary 25, 1885, be construed 
as applying only to fences actually erected upon public lands, it was. 
manifestly unnecessary. In Cameron y. United States, 148 U. S. 301. 
13 Sup. Ct. 595, 2)7 L. Ed. 459, the court said that the suit provided 
for by the act was in the nature of a suit in equity. 

In United States v. Brighton Ranch Co. (C. C.) 26 Fed. 218, the 
défendant had built a fence partly on its own land, and partly on land 
belonging to the government, and inclosing a tract of several thousand 
acres. The suit was in equity to compel the défendant, by mandatory 
injunction, to remove its fence from the government land, and thus 
leave the inclosed government land free from ail obstructions to ap- 
proach. The court said : 

'"The question niade is whether the government eau couie into a court of 
e(iuity and avail itself of the summary remédies giveu b.y such a court. We 
are of the opinion that it can ; and, whether the act of the défendant cornes 
vvltliin the teohnical définition of purpresture or that of a public nuisance, 
we arc of the opinion that the government can come into a court of equity, 
and by its orders bave an end put to this trespass on the public rights. 
* * * We tliiiik, too, an action of Injunction is the appropriate remedy, 
and that an action of ejectment would not furnish full protection to the 
goveriiHient." 

This was held by Judges Brewer and Dundy on exceptions to the 
answer. On the final décision of the case (United States v. Brighton 
Ranch Co. [C. C] 25 Fed. 465) Mr. Justice Miller said: 

"I am of opinion that the United States Is entltled to its Injunction, man- 
datory as to so much of the fence coniplalned of as esists, and prohibltory 
as to building any future fences, so far as elther of them cornes withln the 
following princlples: (1) There exlstg no right in the défendants to bulld 
any fence on the lands of the United States. (2) AU lands are for this 
purpose lands of the United States, so long as the légal tltle remains in the 
United States. (3) It is the right of the United States, and Its duty, to pro- 
tect ail such lands from this luisuse in cases where there hâve been any Tiind 
of entries, whether of pre-eniptiou, homestead, or private entry, though th» 
I>urcbase money be paid, so long as the légal tltle remains in the United 
States, except where thèse latter parties bulld their own fences, or give ex- 
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press license to otliers to do it. In thèse cases it holds the tltle in trust, and 
can maintaln thls bill to reinore the fence or prevent Its érection." 

Those décisions were rendered in a case which was begun before the 
act of February 25, 1885 was adopted, and without discussion of or 
référence to that act. 

[2] As we construe that act, it was its purpose, first, to render il- 
légal ail inclosures of public lands ; and, second, to enlarge the équita- 
ble jurisdiction of the Circuit Courts in the matter of enjoining such 
inclosures, and to extend it to injunctions against maintaining fences 
on lands other than the public lands, with the efïect to inclose the 
public lands; also to confer the same jurisdiction upon the District 
Courts. Its effect is to give to the courts of the United States juris- 
diction in equity over such a case as the case at bar, and it should 
be held that the jurisdiction is as broad as the ordinary jurisdiction 
of courts of equity in the classes of cases in which injunctions may 
issue, and that it comprehends the granting of any appropriate re- 
lief ordinarily incidental to such a suit, such as an accounting and the 
awarding of damages. 

[3] Notwithstanding that the acts of the appellee were deliberately 
done with full knowledge of the statute, and were continued in dis- 
regard of numerous notices to abate the inclosure, and that the value 
of the use of the inclosed public land was the full amount sued for, 
the appellees contend that no damages are recoverable by the govern- 
ment, for the reason that the public land of the United States has 
not been injured by their acts, that they hâve destroyed no government 
property, that the gênerai public was licensed to pasture on the lands, 
and that others would bave used the pasture on the lands if the ap- 
pellees had not inclosed them. Thèse reasons are not sufficient. It 
is true there has been no destruction of government property by the 
appellees, as in the case of cutting and removing timber, or taking tur- 
pentine sap from pine trees on government lands; but the appellees, 
by their wrongful act, bave obtained the sole benefit of that which be- 
longed to the United States, and was of value, the right to the use of 
which the government might bave leased and thereby bave obtained 
revenue. It is no answer to the claim of the government for damages 
to say that the government would not bave used the land or derived 
any pecuniary benefit theref rom, and that the government had licensed 
the public to use it. The license was a gênerai one, and was for the 
benefit of ail the people who were in a situation to avail themselves 
of it, and it was for the public good, and the fact that the government 
would bave received no money considération for the use of the pas- 
ture lands inclosed by the appellees is no ground for saying that it may 
not recover damages measured by the actual value of that which be- 
longed to the United States, and which the appellees took without 
authority of law, and against the prohibition of the law. The fact that 
a plaintiflf in an action for continued trespass would bave made no 
use of the land which the défendant has wrongfuUy used to bis ad- 
vantage and profit will not prevent the plaintiflE from recovering the 
actual value of that which has been so used and acquired by the de- 
iendant. The measure of damages for an appropriation of land by 
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a contintiing trespass is the worth of the use of the property. McWil- 
liams V. Morgan, 75 111. 473 ; Western Book & Stationery Co. v. Jevne. 
179 m. 71, 53 N. E. 565; Eno v. Christ, 25 Mise. Rep. 24, 54 N. Y. 
Supp. 400; Bunke v. New York Téléphone Co., 110 App. Div. 241. 
97 N. Y. Supp. 66, affirmée! in 188 K. Y. 600, 81 N. E. 1161; Jacob 
Tome Inst. v. Crothers, 87 Md. 569, 40 Atl. 261. 

[4] The appellant's connsel contend that the government is entitled 
to recover exemplary damages. In actions of trespass, where the in- 
jury is wanton or malicious, or gross and outrageous, or is done 
against the protest of the plaintiff, or in knovvn violation of the law, 
the court may permit the jury to add to the measured compensation 
of the plaintiff further damages by way of punishment or example, 
the amount thereof to be left to the jury's discrétion, in view of the 
spécial, peculiar circumstances of the case. But the function of a 
court of equity goes no farther than to award as incidental to other 
relief, or in lieu thereof, compensatory damages. It has no authority 
to assess exemplary damages, By applying to a court of equity for 
relief, the complainant waives ail claim to vindictive damages. Bird 
V. Wilmington, etc., R. Co., 8 Rich. Eq. (S. C.) 46, 64 Am. Dec. 739. 

The decree is reversed, and the cause is renianded to the court be- 
low, with instructions to assess and award damages against the ap- 
pellees in accordance with the views herein expressed. 



TJNITED STATES v. COLORADO MIDLAND ET. CO. 
(Circuit Court of Appeals, Eiglitli Circuit. December 21, 1912.) 

No. 3,810. 

(Sjfllali-us hy the Court.) 

Master and Servant (§ 87*) — Safety Appliancb Acts — Construction. 

The proviwo of section 4 of tlie act of April 14, 1910 (,S6 Stat. 209, c. 
ICO [U. S. Comp. St. Supp. 1911, p. 1328|), wliicli permits the hauling in 
interst.ite commerce hy a common carrier of a properly equipped car, 
whose equipment has become defective or insecure, to the nearest avail- 
able repalr point, without liability for tlie penalty previously imposed 
for sueh an act by tlie safety appliance acts, is inapplicable to offenses 
conunitted before Its passage and neitlier that proviso nor the other pro- 
visions of the act relating to that subject operate retrospectively. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 138; 
Dec. Dlg. § 87.* 

Duty of railroad conipanies to furnish safe appliances, see note to 
Fenton v. Bullard, 37 C. C. A. 8.] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by the United States against the Colorado Midland Railway 
Company for violation of the safety appliance act. Judgment for 
défendant, and the United States brings error. Reversed on certain 
counts, with instructions to grant new trial. 

•For other ca-ses see same topic & S number tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ralph Hartzell, Asst. U. S. Atty., of Denver, Colo. (Harry E. Kelly, 
U. S. Atty., of Denver, Colo., and Philip J. Doherty, Sp. Asst. U. S. 
Atty., of Washington, D. C, on the brief), for the United States. 

George A. H. Fraser, of Denver, Colo. (Henry T. Rogers, Daniel 
B. Ellis, Lewis B. Johnson, and Pierpont Fuller, ail of Denver, Colo., 
on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. This writ of error questions judginents 
for the défendant upon two counts of a complaint for violations of 
the Safety Appliance Acts (Act March 2, 1893, 27 Stat. 531, c. 196, as 
amended by Act April 1, 1896, 29 Stat. 85, c. 87 [U. S. Comp. St. 
1901, p. 3174], and Act March 2, 1903, 32 Stat. 943, c. 976 [U. S. 
Comp. St. Supp. 1911, p. 1314] ; and Act April 14, 1910, 36 Stat. 298, 
c. 160 [U. S. Comp. St. Supp. 1911, p. 1327]), which charged, and 
upon the trial of which there was substantial évidence tending to 
prove, that the défendant, on and after the 7th of March, 1910, and 
before the Ist of April in that year, hauled in Interstate commerce 
two cars which had been properly equipped, but which had become so 
defective at Arkansas Junction, while they were being used on its 
line of railroad, that they were not equipped as required by the acts, 
a distance of 77 miles to Cardiff, the nearest available point where 
the equipment could be repaired and the place where the defects 
were discovered. 

By section 6 of the act of March 2, 1893 (27 Stat. 532, c. 196), the 
défendant was liable for a penalty of $100 for so hauling each of 
thèse cars. But section 4 of the act of April 14, 1910, re-enacted this 
déclaration of liability, and added others, with the proviso that : 

"Where any car shall hâve been properly equipped as provided in this aet 
and the other acts mentioned hereiu, and snch eiiuipment shall hâve hecome 
defective or insecure whlle snch car was being used on Its line of riùlroad. 
such car may be hauled from the place where such equipment was first dis- 
covered to be defective or insecure to the nearest available point where 
such car can be repaired, without liability for the penalties imposed by 
section 4 of this act, or section <> of the act of March 2, 1<S1».'3, as amended 
by the act of April 1, 1896, if such movement is necessary to niake such re- 
pairs and such repairs cannot be made except at such repalr poiuc." SU 
Stat. 299. 

The court below instructed the jury that under this act the de- 
fendant had the right to haul the cars, found in a defective condition 
in the manner testified to and described in thèse counts, to the first 
repair point and there repair them, and that such hauling was not a 
violation of the acts of Congress, unless such repair point was un- 
reasonably distant from the place where the cars were first discovered 
to be in a defective condition. The United States, the plaintiff below, 
excepted to this charge and assigned it as error, on the ground that 
the act of April 14, 1910, was inapplicable to the facts of the case, 
because it was not enacted until after the offenses charged were com- 
mitted ; and the question presented to this court is : Did the proviso 
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of section 4 of the act of April 14, 1910, and a compliance therewith, 
discharge a common carrier from a violation of the Safety Appli- 
ance Acts committed before the act of 1910 was passed? 

A first reading of the proviso fails to suggest to the mind that Con- 
gress intended that it should hâve any rétrospective efïect. On the 
other hand, it produces a strong impression that the question should 
be answered in the négative. In opposition to this view counsel 
for the défendant argues : (a) That acts of Congress of a remédiai 
nature should be given a rétrospective opération whenever it is neces- 
sary to do so in order to give effect to the intention of the Congress ; 
and the soundness of this proposition is admitted. (b) That the pro- 
viso is rather a part of the body of the act, an exception and an amend- 
ment to the main provision of section 4, and an amendment of the 
provision of the act of 1893 defining the oiïense, than a proviso : 
but it was not enacted by Congress in the form of an exception, or 
in the form of an amendment to the définition of the ofïense in the 
act of 1893, and no good reason occurs why the court should transf orm 
it into either in order to interpret it. (c) That the provisions of sec- 
tion 5 of the act of 1910, to the eiifect that "except as aforesaid," 
that is, that except that "within the limits specifîed in the preceding 
section the movement of a car with defective or insecure equipment 
may be made without incurring the penalty provided by the statutes," 
ail the provisions, liabilities, and requirements of the earlier safety 
appliance acts "shall apply to this act," has the same meaning as if 
they had declared that the provisions, liabilities, and requirements of 
the earlier acts should not apply where a car with defective or insecure 
equipment is hauled to the nearest available repair point; but section 
5 reads that except that the movement of such a car "may be made 
without incurring the penalty," and thereby clearly refers to a move- 
ment to be made and a penalty liable to be incurred after the passage 
of the act, and there is neither express nor implied référence in it to 
a movement made or a penalty incurred before its passage, (d) That 
Congress intended by the act of 1910 to relieve ofifenders from lia- 
bilities for previous violations of the earlier safety appliance acts in 
cases like those specified in the proviso of section 4, wherein the pen- 
alties had not been reduced to judgment because the act of 1910 con- 
tains no express provision saving thèse penalties ; but the act of 1910 
was not a repealing, but was a supplemental, act, and no saving clause 
was requisite to préserve lawful daims based on statutes that were 
not repealed. And (e) that it clearly appears from ail thèse consid- 
érations, and from the purpose and terms of the act, that the Con- 
gress intended thereby to discharge ail ofïenders who had complied 
with the terms of the proviso from ail liabilities they had incurred 
by previous violations of the earlier safety appliance acts. 

But a review of thèse contentions of counsel for the company and 
a study of the act and ail its terms has forced our minds to the op- 
posite conclusion. It is an indisputable canon of construction that, 
unless the intention of the législative body that a law should operate 
retrospectively is clear, it should not be given that etïect. There is 
no provision or terni in this act which expresses any intention of the 
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Congress to release oiïenders who prior to its passage had found and 
hauled ca;rs with defective or insecure equipment in the raanner de- 
scribed in the proviso of section 4 from the liabilities for penalties 
which they had admittedly incurred by such acts under the earlier 
saf ety appliance acts. On the other hand, the proviso of section 4, and 
the other provisions of the act of 1910 relating to this subject, use 
expressions which either customarily or naturally refer to the future. 
The proviso reads that a car whose proper equipment has become 
defective or insecure "may be hauled" to the nearest available repair 
point without liabiHty for the penalties imposed by the earUer safety 
appHance acts and by that act. The act speaks at the time of its 
passage. This provision means that after that time, after the passage 
of the act, a car may be hauled without liability; and under the rule 
that the expression of one excludes other like times or conditions, 
this provision excludes the thought that at any previous time a car 
could hâve been so hauled without liability for the penalties. There 
is nothing in the act to indicate that it was the purpose of Congress 
to release ofïenders from liabilities already incurred. Its purpose 
appears tO hâve been to permit common carriers to avoid possible 
liabilities in the future, and upon a considération of its purpose, its 
terms, and its provisions the conclusion is that the proviso of section 
4 of the act of April 14, 1910, is inapplicable to violations of the 
Safety Appliance Acts prior to its passage, and that the act did not 
release ofïenders who had hauled cars with defective or insecure 
equipment in the manner described in the proviso of section 4 from 
liabilities for penalties incurred by such previous violations of the 
earlier safety appliance acts. 

The judgments upon counts 9 and 11 of the complaint in this 
action must therefore be reversed, and the case must be remanded 
to the court below, with instructions to grant a new trial upon those 
counts. 



PHILADELPHIA & G. S. S. CO. v. McCAULDIN. 

(Circuit Court of Appeals, Third Circuit. February 3, 1913.) 

No. 1,685, October Term, 1912. 

1. ADMlBAtTT (§ 118*) REVIEW ON APPEAL FlNDINGS OF FACT. 

A flnding of fact by an adtnlralty court made on conflicting testlmouy 
heard In TVhole or In part beforé the judge should bave great weight 
•with an appellate court, and should not be disturbed unless clearly wrong. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. |§ 758-775, 794; 
Dec. Dlg. i 118.*] 

2, Shipping (§ 58*) — Time Chaetee — Right of CANCELLA-raoïf. 

Evidence considered, and held not to justify a time charterer In can- 
cellng thè charter, on the ground that the vessel had become defective 
for service withln the meanlng of a charter provision giving such right. 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. §§ 233-244, 314, 
327; Dec. Dlg. § 58.*] 

♦For otiier cases scë eame topic & S numbeb In Dec. £ Am. DIgs. 1907 to date, & Rep'r Indexes 
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3. Shipping (§ 58*) — Charters — Fitness of Vessel — Inspection as Evi- 
dence. 

In the absence of any évidence of coucealment, latent defect, bias, or 
fraud, an inspection of a vessel and a flnding of fitness for charter serv- 
ice should hâve persuasive weight. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 233-244, 314, 
327 ; Dec. Dig. § 58.*] . . , 

Appeal f rom the District Court of the United States for the Eastern 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Suit in admiralty by Joseph McCauldin, managing owner of the 
steamship Lassell, against a cargo of lumber, the Philadelphia & Gulf 
Steamship Company, claimant, and same against the Philadelphia & 
Gulf Steamship Company in personam. Decrees for libelant, and 
respondent appeals. Affirmed. 

For opinion below, see McCaldin v. Philadelphia & G. S. S. Ce, 198 
Fed. 328. 

Lewis, Adler & Laws, of Philade;lphia, Pa.. for appellant. 
Howard M. Long, ci Philadelphia, Pa., for«iappellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 

Judges. 

BUFFINGTON, Circuit Judge. The libels in this' case concern a 
dispute over two charter parties, wherein Joseph McCauldin, managing 
owner of the steamship Lasseil, hired' that vessel to the Philadelphia 
& Gulf Steamship Company. The original charter was from June 15, 
1909, and its extension on December 28, 1909, was for six months. 
The charter hire not having been paid in full, McCauldin filed a libel 
in rem against a cargo of lumber aboard the Lassell to recover $2,- 
375, charter hire from March 28 to April 14, 1910. The défendant ad- 
mitted the use of the vessel, but made, by cross-libel, a counterclaim 
for damages for breach of the charter party. On final hearing the 
court awarded plaintiff the full amount of the charter hire, $2,375, and 
also allowed défendant a réduction of $746.40 for extra coal con- 
sumed by reason of a réduction of allowable steam pressure made by 
the government in.spectors, and $742.69 for expehses of delays caused 
by the stranding of the vessel at Tinicum Islând. From a decree for 
the balance of $885.91, défendant appealed. 

The second libel was in personam against the Philadelphia & Gulf 
Steamship Company to recover $4,607.98, an alleged balance of charter 
hire from April 14 to June 12, 1910, after allowing certain crédits 
realized upon recharters. Défense was made to such second libel on 
the ground of a surrender of the vessel, alleged to be justified by 
plaintiff's failure to maintain the Lassell as provided by charter, and 
her failure to proceed with dispatch. The court below did not sustain 
such défense, and entered a decree in favor of libelant for $3,917.84, 
being the charter hire in full, $4,607.98, less $690.14 of allowances 
not hère necessary to détail. From a decree for said balance of $3,- 
917.84, défendant appealed. 

•For other cases see same topic & § riUMCER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The substantial controversy between the parties turns on two ques- 
tions: Was the Lassell maintained up to the charter party require- 
ments, viz., "she being then tight, staunch, strong and every way 
fitted for the service. That the owners shall maintain her in a thor- 
oughly efficient state in hull and machinery for the service. That the 
captain shall prosecute his voyage with the utmost dispatch"? Sec- 
ondly. Was the charterer, by virtue of the provision, "subject to 
cancellation of the said charter on thirty days' notice, if the ship be- 
comes defective for service," justified in surrendering the vessel? 

[1] On the first issue a large mass of conflicting testimony was 
given by both sides, either before the judge or by déposition. This 
testimony, as appears by his opinion, was carefully considered, and 
upon it he has found against the défendant. This finding, as said in 
The Charles Hebard v. Lyons, 56 Ped. 315. 5 C.C. A. '516, and ap- 
proved in City of Cleveland v. Chisholm, 90 Fed. 431, 33 C. .C. A. 
157, and Monongahela Con. Coal & Coke Co. v. Schinnerer (C. C. A.) 
196 Fed. 375, "ought to hâve great weight with an appellate court, 
hearing the cause upon the record only, and without any additional 
évidence. The judgment below ought not to be disturbed, excepting 
upon a clear showing that it was wrong." 

[2] The testimony has had our careful re-examination, and we are 
satisfied its substantial weight justifies the court's findings. Without 
entering into a discussion in détail of the very numerous phases of the 
proofs, we may refer to the fact that the vessel had been classified 
as "A No. 1" by the American Bureau of Shipping, and that the local 
surveyor of the bureau, in response to a complaint of the défendant, 
madè a reinspection of the Lassell, covering several différent days, 
both with and without steam, and found the compiaints unfounded. 
He so reported to the bureau, and the Lassell's classification was con- 
tinued to run four years. Moreover, after the défendant gave notice 
of the intention to cancel, the Lassell was on complaint of défendant 
inspected by the fédéral Board of Local Inspectors, who on April 
15, 1910, reported, "after having carefully examined vessel's hull, 
boilers and machinery, we are of opinion she is in a condition to nav- 
igate with safety as a steamer, on the route named in her certificate 
of inspection." The integrity of this inspection is supported by the 
testirtiony of the officiais who made it. 

[3] In the absence of any évidence of concealment, latent defect, 
bias or fraud, an inspection, like a survey, should hâve persuasive 
weight, for, while a survey is not conclusive and in certain cases not 
a justification, yet, as said in The Amélie, 73 U. S. (6 Wall.) 27; 18 
L. Ed. 806, one supported by a survey "is in a condition to furnish 
the court or jury reviewing the proceedings, strong évidence in jus- 
tification of his conduct." See, also, The Piskataqua (D. C.) 35 Fed. 
622. Nor are we impressed with the contention that the défendant 
was debarred from thoroughly inspecting thé ship. In brief thé cir- 
cumstances were that in pursuance of an agreement between the par- 
ties a joint survey was attempted. As its surveyors, défendant sent 
some eight or ten persons. They were pefmitted to examine the bpdy 
of the ship, but, when it came to inspecting the machinery and boil- 
202 F.— 47 
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ers, plaintiff declined to permit them to do so, claiming that a number 
of them were not surveyors, but boiler makers sent to secure évi- 
dence. At the same time plaintiff, however, agreed that one of the 
ten, Boyt, ' who ail parties agrée was a compétent engineer and steam- 
ship surveyor, and any person he might sélect, should be permitted to 
make the survey below. The testimony of Boyt, which was: "First 
we went through the 'tween decks and îower holds, and I, in Com- 
pany with the other surveyors, made a very careful examination of ail 
of the framing and beams and bulkheads and beam gussets and 'tween 
decks, and then we came on up to the deck, and looked around. I 
tested the seams as far as I could, and the sills of the houses, and 
around the combing of the hatches, and when we were through with 
that we went along to the engine room door. Mr. McCauldin stood 
there with the captain, and Mr. McCauldin said that he could not per- 
mit s6 large a body of surveyors to go down below, and then, of 
course, I turned around to Mr. Wright to know what we were to 
do. Mr. McCauldin said that he would be perfectly satisfied for me 
to go alone, if necessary, to represent both parties, or to go in Com- 
pany with Mr. Wright, or with any other surveyor, but this course 
was objected to, and the survey was called off" — satisfies us that the 
plaintiff cannot be justly charged with unreasonably preventing a sur- 
vey. 

Without entering on ail the minor questions raised, it suffices to 
say that on the broad question of the Lassell fulfilling the charter re- 
quirements we agrée with the conclusion reached by the court below. 
It follows, therefore, that the cancellation of the charter was not jus- 
tified. 

The decrees below are affirmed. 



MATTLBY v. GIESL,ER. 

(Circuit Court of Appeals, Elghth Circuit. December 17, 1912.) 

No. 3,739. 

Appeal and Ebror (i 1214*) — Reversai — Remand — Jueisdiction of Trial 
Court — Further Proceedings. 

Where, In a suit by a bankrupt's trustée to recover tlie value of prop-, 
erty Sold uiiflér a chattel mortgage, on the theory that the mortgage was 
a voldable préférence, the trustée alleged that the value of the property 
was $2,500, and on appeal the Circuit Court of Appeals reversed a decree 
dismissing the blll, and remandeâ the cause wjth directions to enter a 
decree in conformity with the views expressed In the opinion, without 
any flndlng as to the value of the property, the trial court was not hound 
to render judgment for the trustée for the amounti demanded in the blll, 
but was authorized to recelve further évidence as to the value of the 
property, anci flnd the value f rom such évidence. . 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4715 ; 
Dec. Dlg. § 1214.* 

Appeal and review in bankrùptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

*FoT other cases see same topic & ! number In Dec. & Am. Digs. 1907 to date, éS: Rep'r Indexes 
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Appeal from the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action by Herman N. Mattley, trustée in bankruptcy of one Parker, 
against John Giesler, administrator c. t. a. of the estate of Joseph 
W. Wolfe, deceased. Judgment for défendant, and plaintiff appeals. 
Modified and affirmed. 

John S. Bishop, of Lincoln, Neb., for appellant. 
D. H. McClenahan, of Lincoln, Neb. (John M. Stewart, of Lincoln, 
Neb., on the brief), for appellee. 

Before SANBORN and HOOK, Circuit Tudges, and McPHER- 
SON, District Judge. 

SANBORN, Circuit Judge. Mr. Mattley, the appellant, is the 
trustée of the estate of Parker, who was adjudged a bankrupt on 
April 6, 1907. At the time of his adjudication his property was in 
the hands of Mr. Wolfe, who had taken possession of it under his 
chattel mortgage on April 3, 1907, and on vSeptember 14, 1907, he 
sold it under this mortgage for $825. On December 24, 1907, the 
trustée brought a suit in equity against Wolfe to set aside this chattel 
mortgage and the proceedings under it, on the ground that it consti- 
tuted a voidable préférence, and to recover of Wolfe the value of the 
mortgaged property, which the trustée alleged to be $2,500. Witnesses 
were produced, évidence was introduced, the case went to a final hear- 
ing, and the District Court dismissed the bill, on the ground that the 
mortgage did not constitute a voidable préférence. Upon an appeal 
this court reversed the decree and remanded the case, with directions 
to enter a decree in conformity with the view's expressed in its ooin- 
ion. Mattley v. Giesler, 187 Fed. 970, 110 C. C. A. 90. Upon'the 
return of the case to the District Court that court considered the évi- 
dence and the arguments and briefs of counsel on the question of 
the value of the property taken by Wolfe, found that it was worth 
$1,040.50, and rendered a decree in favor of the trustée for that 
amount, interest, and costs. The trustée challenges this decree, be- 
cause the court did not find and adjudge the property taken by Wolfe 
to hâve been of greater value, and assigns several errors in support 
of this contention. 

On July 15, 1909, the court below filed an opinion to the effect that 
the mortgage was fraudulent and void, and that the trustée was enti- 
tled to recover "the amount prayed for in this bill ($2,500), which is 
less than the proven value of the goods seized and converted by the 
défendant." This court said in its opinion that the trustée was enti- 
tled to recover the value of the property taken by Wolfe, and re- 
manded the case for a decree in conformity with that view. Counsel 
for the trustée maintains that thèse facts imposed the duty on the 
court below to render a decree for $2,500 and interest, and that it 
erred in considering the évidence again and making another finding 
of the value of the property. But upon a motion for a rehearing the 
court below on September 28, 1909, withdrew its opinion of July 15. 
1909, in which it found the property to be worth $2,500, and delivered 
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atiother opinion to the effect that the défendant was entitled to a de- 
cree, and it was pursuant to the latter opinion that the decree of dis- 
missal of the bill of May 24, 1909, was made. In this latter opinion 
no finding of the value of the property appeared. There was, there- 
fore, no finding or judgment of the value of the property taken by 
Wolfe in efïect when the decree of dismissal was rendered, or when 
that decree was reversed, and it was not error for the court below, 
after receipt of the mandate, to consider the évidence in the case and 
find the value of the property. Indeed, it was necessary for it to do 
so in order that it might obey the mandate of this court. 

Another contention of counsel for the trustée is that, laying aside 
the first finding on the subject, the évidence clearly proves that the 
value of this property was at least $2,500. This claim is met by the 
défendant with a déniai, and with the légal proposition that where 
the chancellor has determined a question of fact upon conflicting évi- 
dence the appellate court will not disturb his findings, unless it clearly 
appears that he has fallen into some error of law, or has been misled 
by some substantial mistake of fact. The proposition of law, how- 
ever, is deprived of its persuasive force in this case by the fact that 
the chancellor made two findings of the value of this property on the 
same évidence, one of $2,500 and another of $1,040. This court has 
accordingly carefully examined the record upon this question of value. 
The property consists of many items. The évidence of its value com- 
prises a confused and contradictory mass of testimony and invento- 
ries, and a review and discussion of it would furnish no guide for 
future décisions and would be useless. Suffice it to say that this évi- 
dence has persuaded this court that the value of the property taken 
by Wolfe was $1,500. 

Let the decree below, therefore, be so modified that it shall adjudge 
that the trustée shall recover, in addition to the recovery therein 
granted, $460 and interest on this sum at 7 per cent, per annum from 
April 4, 1907, and let the decree, so modified, be affirmed. L,et the 
appellant recover his costs in this court, and let the case be remanded 
to the court below, with instructions to modify its decree as herein 
directed. 



CLARK v. TJNITIOD STATES. 
(Circuit Court of Appeals, Eighth Circuit. December 18, 1912.) 

No. 3,754. 

PosT Ofîice (§ 48*) — MisusB OF Mails — Inforiiation wiiii Référence to 
Abortion — Indictment. 

An indictment for mailing a letter designed to glve information wliere, 
from wliom, and by what means articles intended for procuring an abor- 
tion could be obtained, set out a letter addressed to accused, who was a 
surgeon, containing a statement that tlie writer was pregnant, desired 
relief, and requested that défendant write and tell lier whether or not be 
could get her out of the trouble, etc. The indletment tben alleged tliat 
défendant in answer, for the purpose of giving the information requested, 

•For other easea see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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kiiowiiigly (3(!positefî in the mail a letter, addresscd to hls correspondent 
and slgned liy hlui. stating tliat lier case could be treated wlth perfect 
snccess, and tliat if she liad no place to stay slie could corne direct to bis 
office, and tliat sucli letter gave information where, how, froni wliom, and 
the nieans by wliicli articles aud tliin^'s designed, adapted, iind intended 
for prociiritiîj; abortlou could be obtaiiied. etc. HrW, tliat the indietment 
was not deiiiurrable for failm-e to state facts suJticleiit to «how wlierein 
the letter .eave information \vbere, froni whom, or by wliat uieaiis articles 
designed, atiaiited, and inteiided to procure abortiou could be obtained. 
in tliat it di<l not state wliat articles or tliiiif;« were to be used, how they 
vvere tu be used. or wlien or by whom they were to be nsed. 

[Ed. Xote.— For otlier cases, see Post OfHce, Cent. Dig. §§ 6T-80; Dec. 
Dig;. § 4.S.* 

XoLimuilable niatter, see notes to Timnions v. T^nited States. 30 C. C. A. 
29; McCartiiy v. United States, 110 C. C. A. 548.] 

In Error to the District Court of the United States for the West- 
ern District of Missouri ; John C. PoUock. Judge. 

S. M. Clarlv was convicted of maiHng a letter giving information 
where, from- whom, and by what means articles designed, adapted, 
and intended for [irocuring an abortion could be obtained, and he 
brings error. Affirmed. 

Leslie J. Lyons, U. S. Atty., and Thad. B. Landon, Asst. U. S. 
Atty. 

Before SANBORN and HOOK, Circuit Judges, and WILLARD, 
District Judge. 

SANBORN, Circuit Judge. The défendant below was convicted 
and sentenced for depositing in the mail a letter giving information 
where, from whom, and by what means articles designed, adapted, and 
intended for procuring abortion could be obtained, in violation of 
section 3893 of the Revised Statutes (U. S. Comp. St. 1901, p. 2658). 

The first spécification of error is that the court erred in refusing to 
sustain the demurrer to the indietment. The indietment charged that 
about February 13, 1911, the défendant was a practicing physician and 
surgeon at Kansas City, Mo., and that E. A. McBride on February 
10, 1911, addressed to him a letter, which is set forth in full in the 
indietment. That letter was dated "Garden City, Kansas, Feby. 10, 
1911," was addressed to "S. M. Clark, #4 E. lÔth St., Kansas City, 
Mo.," was signed "Miss E. Alexander," contained a statement that the 
writer was in trouble, that she was pregnant and must hâve relief 
soon, and a request that he would write and tell her whether or not he 
could get her out of this trouble, and how long it would take and 
how much it would cost. Following this letter the indietment contains 
an allégation that in answer to it the défendant, for the purpose of 
giving the information requested therein, knowingly deposited for 
mailing and delivery an envelope addressed to "Miss E. Alexander, 
P. O. Box 891, Garden City, Kansas," which contained a written letter, 
dated "Kansas City, Mo., Feb. 11, 1911," addressed to Miss E. Alex- 
ander, and signed by the défendant, in which he wrote that her case 

•For other cases see same topic & § numeee in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 



742 202 FEDERAL REPORTBB 

could be treated wîth perfect success, and that îf sHe had no place 
to stay she could corne direct to his office, northeast corner Tenth and 
Main. This letter was also set f orth in f ull. And the indictment con- 
tained the further averment that the défendant deposited for mailing 
this letter giving information where, how, from whom, and the means 
by which articles and things designed, adapted, and intended for pro 
ducing abortion could be obtained, and where and by whom acts and 
opérations for the producing of abortions could be done and per- 
formed. 

The ground of the demurrer to this indictment was that it did not 
State facts sufficient to show wherein the letter to Miss E. Alexander 
gave information where, or from whom, or by what means articles 
designed, adapted, and intended to produce abortion could be obtained ; 
that is, that it did not state what articles or things were to be used, 
or how they were to be used, or when or by whom they were to be 
used. But the letter to Miss Alexander and the letter to which it 
was an answer, must be read and considered together, and when so 
considered they give unmistakable information that the articles and 
things to be used to procure abortion could be obtained at the de- 
fendant's office in Kansas City from him, and that they were to be 
used and applied by him. No further information was requisite to 
violate the statute. Nor would any discussion or argument make the 
fact that this indictment clearly charged the offense denounced by 
the statute more manifest than the reading of the indictment itself, 
and the conclusion is that there was no error in overruling the demur- 
rer to it. 

There are other spécifications of error, but the rulings they attempt 
to assail were not challenged by objection or exception, and hence 
they are not hère for review. 

The judgment below must be affirmed, and it is so ordered. 



WILSON CTPRESS CO. T. POZO Y MASCOS et aï. 

(Circuit Court of Appeals, FIfth Circuit. February 4, 1913.) 

No. 2,334. 

Taxation (5 5*) — Peopertt Taxable — Public IiAnds. 

Public lands are not taxable by the state prier to the Issuance of 
patent. 

[Ed. Note.— For other cases, see Taxation, Cent Dlg. §§ 17, 31-44; 
Dec. Dig. § 5.»] 

Appeal from the District Court of the United States for the South- 
ern District of Florida; Jas. W. Locke, Judge. 

Suit in equity by the Wilson Cypress Company against Enrique del 
Pozo y Mascos and others. Decree for défendants, and complainant 
appeals. Affirmed. 

•Por «t&er cascit se» some toplc & 9 nuubbb in Dec. & Am. Dlgs. 19Q7 to date, & Rep'r ludezea 
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J. C. Cooper and C. M. Cooper, both of Jacksonville, Fia., for ap- 
pellant. 

Wm. W. Dewhurst, of St. Augustine, Fia., and Jos. H. Jones, of 
Orlando, Fia., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. The lands in controversy were net segregated 
from the public domain, and the title thereto remained in the United 
States until the issuance of the patent ; therefore they were not tax- 
able by the state of Florida at the several times they were listed for 
taxes and sold for nonpayment thereof . 

In the other questions involved in the case we find no réversible 
error. 

The decree appealed from is affirmed. 



GIBSON V. SAMPLES. 

In re HARVEY. 

(Circuit Court of Appeals, Fourth Circuit. November 19, 1912.) 

No. 1,105. 

Appeai, and Errob (I 1022*) — Review on Appeal — Questions of Fact. 

Findlngs of fact by a référée, wlio heard tlie witnesses, eonfîrmed by 
the District Court, will not be disturbed by an appellate court, unless 
clearly erroneous. 

[Ed. Note.— F'or other cases, see Appeal and Error, Cent. Dig. §| 4015- 
4018 : Dec. Dig. § 1022.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C 
C. A. 9.] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi, in Bankruptcy; Alston G. 
Dayton, Judge. 

In the matter of O. L. Harvey, bankrupt ; W. P. Samples, trustée. 
From an order of the District Court, M. C. Gibson appeals. Affirmed. 

J. Blackburn Ware, of Belington, W. Va., and F. E. Parrack, of 
Tunnelton, W. Va., for appellànt. 

W. P. Samples, of Grafton, W. Va., for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, 
District Judge. 

PER CURIAM. There are a number of assignments of error. In 
terms, some of them raise questions of law. An examination of the 
record, however, shows that such questions are not material, if the 
conclusions of the court below as to the facts are correct. The référée 
had the witnesses before him, The conclusion he reached was con- 
firmed by the learned judge of the court below. The record does not 
persuade us that they were mistaken. 

Affirmed. 

*For other cases see same topic & i number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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STAFFORD CO. v. 0OLDWELr/-GILDARD CO. et al, 
(Circuit Court of Appeals, First Circuit. Jauuary 30, 1913.) 

No. 994. 

1. Patents (§ 136*) — Reissues — Authobity to Géant. 

To autliorlze a reissUe patent under Rev. St. § 4916 (U. S. Comp. St 
1901, p. 3393), there must be clear proof tliat the error which rendera 
the original patent inoperatlve or invalid arose by "Inadverteuce, accident 
or mistake," and tliat the party asking for relief acquires no more tlian 
lie was origiually eutitied to ; and what is called for by the words "same 
invention" in the statute eannot be gathered from mère inferences or sug- 
gestions with référence to what the patentée might or might not hâve 
conceived. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 198iA; Dec. Dig. 
§ 136.*] 

2. Patents (§ 328*) — Validitt of Reisstje — Stop-Motion fob Looms. 

ïhe Coldwell & Gildard reissue patent, No. 11,023 (original No. 637,- 
234), for a warp stop-motion for looms, in which claims 19 to 30 In- 
clusive are new, is void as to claim 19 and ail subséquent claims which 
are substantially broader than claim 23 as not for the same invention 
disclosed in the original patent, 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Arthur L. Brown, Judge. 

Suitin'equity by Coldwell-Gildard ,Company and others against the 
Stafford Company. Decree for complainants, and défendant appeals. 
Reversed. 

Wilmarth H. Thurston, of Providence, R. L, for appellant. 
William K. Richardson, of Boston, Mass. (J. Lewis Stackpole, of 
Boston, Mass., on the brief), for appellees. 

Before COLT, PUTNAM, and DODGE, Circuit Judges. 

PUTNAM, Circuit Judge. This case, in our opinion, turns on the 
validity of a reissued patent to Coldwell & Gildard, dated July 30, 
1901, No. 11,923, entitled "Warp Stop-Motion for Looms." The 
reissued patent contained 30 claims, of which claims 19 to 30, each 
inclusive, were brought in on the reissue, and are the only claims we 
need especially trouble ourselves about. 

The patent is for a warp stop-motion for loortls. Original claims 
3 to 18, each inclusive, related to a combination of a drop-bar with 
other éléments, constituting a warp stop-motion for looms; but daims 
1 and 2 related only to a peculiar form of a drop-bar. The claims in- 
troduced in the reissue relate to a subject-matter différent from any 
of the original claims. They do not cover stop-motion combinations, 
and they are not ail limited to a particular kind of drop-bar. They 
concern the location of the drop-bars in whatevçr form they may be, 
and the capability of f ree movemént with référence to the avoiding of 
chafing of the threads. 

In the original patent there was nothing whatever of this, unless the 
following expression in the spécification, namely: 

"It will also be noticed that by the relative location of the lease-rods with 
the elrcuit-rOd's a warp-thread can only chafe against one of the adjacent 

'F or other cases see same topic & 5 ntimbpr in Dec. & Am. Diga. 1907 to ^«te, 4 Rep'r Indexe» . 
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drop-bars instead of tliat at eaeh side, as would be the case If tlie lease-rods 
were located in advance of the cirouit-rods." 

In lieu of that, we find in the spécification of the reissued patent 
the following: 

"It will also be noticed that, owing to tbe locution of the lease-rods with 
référence to the drop-bars and to the shape which we give thèse drop-bars, 
eaeli drop-bar is entirely free from contact with the warp-threads on either 
side of its own warp-thread, and can only corne in contact with them (if at 
ail) by Jumping upward while the loom is in motion. By this arrangement 
we prevent the injurions chafing of the warp-threads which takes place 
where each tliread passes by the drop-bars of the two adjacent threads, and 
is uornially in contact with one or both of thèse drop-bars." 

[1] It is not necessary hère to go into any lengthy examination of 
the authorities, because the law is too manifest to need multiplication 
of restatements. The statute (Rev. St. § 4916 [U. S. Comp. St. 1901, 
p. 3393]) provides that "vvhenever any patent is inoperative or invalid 
by reason of a defective or insufficient spécification," "if the error has 
arisen by inadvertence, accident or mistake," "the Commissioner shall" 
"cause a new patent for the same invention to be issued." Two lead- 
ing and imperative requirements stand in the path of a reissue : First, 
that the error must hâve arisen "by inadvertence, accident or mis- 
take"; and, second, that the nevif patent is to be for the ".same in- 
vention." Consequently, it must appear, in some manner provided by 
law, that the invention for which the reissue is granted was in the 
contemplation of the patentée at the outset, and that he failed to ac- 
quire it by reason of "inadvertence, accident or mistake." 

Starting with thèse propositions, the ruies which govern the Com- 
missioner and the courts are those applied by the fundamental princi- 
ples of equity, that in order to relieve against "inadvertence, accident 
or mistake" there must be clear and positive proof that there was such 
"inadvertence, accident or mistake," and that the party asking for re- 
lief acquires no more than he was originally entitled to. The burden of 
maintaining the facts to which thèse requirements relate is of a char- 
acter that requires clear and positive proof, in harmony with the uni- 
versal rules of equity not to disturb the existing status except by proof 
of that character. No mère inferences can take the place of such 
proof. Ordinarily, what is called for by the words "same invention" 
should appear in some way on the face of the original patent, and it 
cannot be gathered from mère inferences or suggestions with référence 
to what the patentée might or might not hâve conceived. 

[2J Of course, in many respects, the ruling of the Commissioner 
in authorizing a reissue, like a!l other departmental rulings, may be 
of spécial weight and force, and sometimes quite conclusive. This ap- 
plies not to questions of law appearing on the face of the record, but 
to questions of fact, and sometimes to mixed questions of law and 
fact, especially where the real issue is the application of doubtful 
or disputed facts to the law. Also it must be remembered that, with 
référence to the topic of "inadvertence, accident or mistake," equity 
gives great effect in neutralizing the errors of scriveners where the 
scrivener départs from what was clearly the intention of the parties. 
In the pétition for the reissue, and the déposition which is a part 
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thereof, the patentées représentée! to the Commissioner tliat they had 
intrusted the matter of an application fôr letters patent to their solici- 
ter, "to whom as they supposed they had sufficiently explained ail the 
features of the machine which they desired to patent, including the 
improvements for preventing the chafing of the warp-threads, which," 
as they said, "formed an important part of their invention, and which 
they supposed he had properly described and claimed" ; and that they 
had, however, "recently discovered that, while the spécification cor- 
rectly describes the manner in which the warp-threads are passed 
over and under the lease-rods, and while the drawings correctly show, 
especially in Fig. 5, the manner in which the chafing of the warp- 
threads is prevented, the passage in the spécification which especially 
relates to this subject is not clearly or accurately expressed," "and 
that upoii discovering this defect they at once instructed their solicitor 
to apply for a reissue in their behalf." This imdoubtedly, according 
to the practice of the Patent Office, laid the foundation for an in- 
vestigation by the Commissioner of the two important questions in- 
volved, namely : First, of "inadvertence, accident or mistake" ; and, 
second, of the question of the "same improvement." The question of 
the "same improvement" is not very satisfactorily answered. How- 
ever, this was a matter to a certain extent within the jurisdiction of 
the Commissioner, and so far within his jurisdiction, that we think, 
upon the entire state of facts presented in this record, we should fol- 
low his ruling thereon. The other question, that of "inadvertence, ac- 
cident, or mistake," was a pure question of fact, and on this record 
was clearly within his jurisdiction, as no évidence was anywhere of- 
fered contravening the patentées' propositions in référence thereto. 

In view, therefore, of the Commissioner's décision, we find that the 
reissue was valid, at least to a certain extent. This, however, is far 
irom concluding the diffici^lties of the case. 

There are substantial différences between the varions claims num- 
bered from 19 to the end. Claim 19 is a broad claim, and one which 
ought not be sustained except after careful considération. It wouid 
prohibit almpst any forni.of arrangement of drop-bars by which chaf- 
ing would be avoided ; while claim 23, which we were tokl at bar sub- 
stantially represents in détail the method of thé patentées, is extremely 
limited. That is as f ollows : . 

"23. A looni, havlng, in coinbiuatiOD, lueaus wliicli divitle the warp-threads 
into interisecting planes, guides located beneatli the warp-threads on opposite 
sides ot the intersection between said planes and ont of vertical alinement 
witli said dividing meaus, and a drop-bar lor each warp-tliread, said drop-bars 
belng arrangea in banks positioned respectively by said guides, and suSpended 
respect! vely fûoni said \\-arp-threads on opposite sides of said intersection, 
eacli drop-bar. terminating at its upper end below tlie plane of the warp- 
threads which Is intersected by the thread from Which said drop-bar is sus- 
pended, ' wllereby each drop-bar conies in contact only with the warp-thread 
wliich supports' it, and is free to move vertically." 

Nevertheless, the dëcree went against the respondent on ail the ncvv 
claims en masse. It becomes necessary, therefore, to consider whether 
the reissue is valid for anything beyond claims of the character of 
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No. 23. The pétition for reissue, to which we hâve ref erred, uses thç 
words : 

"While this spécification correctly describes the manner in which the warp- 
threads are passed over and under the lease-rods; aud while the drawings 
correctly show, especially in Fig. 5, the manuer in Avhich the chaflng of 
the warp-threads is prevented," etc. 

This prima f acie bars the patentées f rom claiming any improvement 
beyond that specifically described in Fig. 5. Moreover, the complain- 
ants, describing the reissue, now say: 

"It corrected the inaccurate paragraph as to chaflng, stating what was 
plain from the original patent, namely, that in the patentées' arrangement 
the drop-bar would be free from contact with the warp-threads o£ each of 
the adjacent drop-bars." 

Also they say that "a part of their invention was the subcombina- 
tion in question shown in the drawings, particularly in Fig. 5." Con- 
sequently, the whole goes back to what was thus pointed out by Fig. 
5, and the broad claim of No. 19 was beyond anything the Patent 
Office cpuld lawfully hâve found to be a part of the patentées' im- 
provement, or consequently to hâve been omitted by "inadvertence, 
accident or mistake." Consequently, therefore, the reissue is invaHd 
as to claim 19, and ail claims substantially broader than claim 23. It is 
not within our province to go through ail thèse numerous claims, and 
sif t out the resuit of our conclusion. Therefore we leave it to the Dis- 
trict Court to work out the détails of that character. 

It must also be remembered that while with référence to ail the new 
claims. Nos. 19 to 30, each inclusive, the question of infringement 
might be very simple, yet with regard to claims of the character of 
claim 23, the question of infringement might be of an entirely différ- 
ent character, and the infringement not found. This fact may require 
spécial investigation in this particular. 

We say nothing herein on the question of anticipation, because with 
référence to a claim of the nature of claim 23 it would be almost be- 
yond belief that anticipation could be found on this record. 

The decree of the District Court is reversed, and the case is re- 
nlanded to that court for proceèdings in accordance with our opinion 
passed down the 30th day of January, 1913 ; and the appellant recov- 
ers its costs of appeal. 
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SAME V. STRUCTURAL CEMENT STONB CO. 

(Circuit Court of Appeals, First Circuit. January 30, 1913.) 

Nos. 961, 962. 

1. Patents (§ 62*) — Anticipation — Sufficiencï- ôf Proof. 

The ruie applied that to sust^in.the défense of anticipation 4B ^ patent 
Case, by a prlor use by anothéf, w-here there bas heeh a côilsiderable 
lapse of tlmër something moîfe than oral testimôéyj is ordlnarily re- 

•For other cases see same toplc & 5 KUiÏBEB ta Dec. £ kta. £>igs. 1907 to date, & Rep't Inaeies 
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quired to establlsh the Identlty of structure as between what Is pat- 
entée! aiid what Is alleged to hâve anticlpated It. 

[Ed. Note.— For other cases, see Patents, Cent Dig. $ 78; Dec. Dlg. 
f 62.*] 

2. Patents (§ 328*)— Validitt and Infeinqement— Peccess or Makino Ab- 

TIFICIAL STONE. 

The Stevens patent, No. 624,563, for a process of making artificial 
stone by the use of a mold of relatively dry sand which absorba the 
surplus moisture from the stone conipound, held, on the évidence, not 
anticlpated, valld, and infringed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts ; Clarence Haie, Judge. 

Suit in equity by Emerson & Norris Company against Simpson Bros. 
Corporation, and same against the Structural Cernent Stone Company. 
Decrees for défendants, and complainant appeals. Reversed. 

For opinion below, see 188 Fed. 808. 

Louis W. Southgate, of Worcester, Mass., and R. A. Parker, of 
Détroit, Mich., for appellant. 

Frederick L. Emery and Laurence A. Janney, both of Boston, Mass. 
(Emery, Booth, Janney & Varney, of Boston, Mass., on the brief), 
for the appellees. 

Before COLT, PUTNAM, and DODGE, Circuit Judges. 

PUTNAM, Circuit Judge. Thèse suits were proceedings on alleged 
infringements of a patent for invention, and the bills were dismissed, 
and thèse appeals taken to us by the complainant below. We find 
it necessary to consider only one question. 

The substantial défense is anticipation, first by référence to the 
gênerai use of sand molds, as to which ail we need say is that it is 
not in the same art, as this patent relates only to artificial stone ; and 
the alleged anticipatory publications were not within the strict rules 
laid down by Walker on Patents (4th Ed.) § 57, which we hâve several 
times accepted and applied. A further référence will be required to 
what is known as the Sellars patent, which will not be intelligible until 
we hâve proceeded somewhat further. 

Thèse suits are based on the patent issued on May 9, 1899, on an 
application filed November 12, 1897, to Charles W. Stevens, entitled 
a patent for a "process of making artificial stone," No. 624,563. j The 
facts, except as referred to by us, are sufficiently stated in the opinion 
of the learned judge of the District Court for the District of Maine, 
188 Fed. 808. The first claim, which is ail we need consider, is as 
f oUows : 

"1. The process of formlng artificial stone consistlng In molding the stone 
compound while In a plastic or semlliquid state In or on a mold formed of 
relatively dry sand and then allow the mass to set until the sand absorbs 
the surplus moisture from the compbiind, thereby convertlng the latter to a 
Bolid or nonllquid form, substantlally as and for the purpose set fortb." 

The peculiar features of this claim are that the mold is formed o£ 
"relatively dry sand," which "absorbs the surpltis moisture from the 

*Fgr othor casw ue sama tapie & i ndkbsb lu Dee. * Am. Dlg*. Wfl te dat*, A Rejji'r Indexes 
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compound." It might seemi to a nonexpert doubtful whether this 
method of molding could succeed ; but not only the complainant shows 
that it did succeed, but the respondents' attempts to make use of it 
confirm the complainànt's position in this respect. 

The particular défense which we need consider is an English patent 
to Sellars, of April 9, 1877, No. 1,379, and what came out of it. The 
nature of the patent is sufficiently pointed out for this appeal by the 
foHowing extracts: 

"This invention relates to molds and franies to be used in the formation 
of concrète blocks and structures, and bas for its object to insure that the 
concrète shall not adhère to the surfaces of such niolds or frames, and hence 
the surfaces shall présent a smootli, neat and finished appearance. 

"Under the flrst part of my improvement I make the molds of paraffin, or 
similar wax-like substance unacted upon by alkaline matter, mixed with 
sand, charcoal or other flnely-divlded materlal ; in some cases parafiin alone 
may be used." 

Then Sellars says that under the second part he forms molds of 
timber, etc., and under the third part he forms the molds of a rigid 
material, and covers the surface with lac, mastic, or other varnish ; 
and that under the fourth part he forms the molds of métal and japan, 
or enamels the surfaces. This is an entirely différent art than that we 
are dealing with, as it is only the art of constituting molds of suffi- 
ciently binding strength; so we need not consider this patent further. 
The difHculty arises from what one Berthelet, who became interested 
in Sellars and Sellars' patent, did afterwards as the resuit thereof in 
Wisconsin and Minnesota, in the years 1881, 1882, and 1883, nearly 
30 years before the important évidence in this case was given. It is 
claimed that in that connection, and making use of the suggestions of 
Sellars, he extensively availed himself of substantially the sand mold 
pointed out by the Stevens claim which we hâve quoted. The case 
on this point is put in behalf of the défendant very f.orcibly, and with 
much care and clearness, by the learned judge who sat below, in the 
following language: 

"Up to the fall of 1881, Berthelet operated a sewer-pipe manufactory; 
but he then turned his pipe vrorlcs into a letter factory. He and his vvife 
had visited Sellars at Blrkenhead, England, where Sellars had explained the 
process to them. of maldng^ liquid concrète In sand molds. Berthelet himself 
is not livlng; Mrs. Berthelet has testifled very fully, not only from memory, 
but from letters and a dlary which she kept. There Is also the testimony 
of other witnesses who had means of observation In référence to the conduct 
of Berthelet's manufactory during the years he was making artificial stone. 
From the testimony I am induced to believe that the letters and numerals 
produced by Berthelet, and the panel upon the Blatz Brewery, which has 
stood the test of time, were made from artificial stone produced from sand 
molds by absorption, or capillary attraction, after the manner set out in the 
claim of the patent in suit. The burden of proof rests upon the défendant; 
every reasonable doubt should be resolved against it; and the greatest 
scrutiny should be given to testimony of a long past prior use. I thlnk the 
défendant has met the weighty burden of showlng that the process described 
in the Stevens patent was known to Berthelet long before the invention of 
Stevens." 

[1] This clearly fepresents a very careful and thorough review 
of proofs in this case, and a satisfactory weighing thereof so far as 
ail ordinary civil litigation would be concerned. The difficulty, how- 
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ever, is that the settled rules with référence to those Departmental 
adjudications which are qî a quasi judicial nature, involving the 
hearing of parties and the considération of what is ofifered by 
them, rigidly applied in this circuit, stand across the path of the 
case thus made by the respondents below. Thèse rules were con- 
sidered by us in Brooks v. Sacks, 81 Fed. 403, 26 C. C. A. 456, 
announced on June 10, 1897; although there they were not applied 
with the utmost strictness, because the case was only as between 
an admitted date of invention and an alleged anticipation thereof, and 
not as against a finding of the Patent Office in issuing the patent. 
This case, however, developed the underlying rule that ordinarily, 
in cases like the présent, it is necessary that the anticipations should 
be supported, not merely by the testimony of one or numerous wit- 
nesses relating to matters many years previous, but by concrète, visible, 
cotemporaneous proofs which speak for themselves. In that case, the 
testimony of crédible witnesses was rejected because there were no 
cotemporaneous visible objects of that nature, and solely for that rea- 
son. Among other cases, the rule came up again in Westinghouse 
Co. V. Stanley Co., 133 Ked. 167, 68 C. C. A. 523, announced on Sep- 
tember 9, 1908. In that case the whole topic was considered, and the 
fact was referred to that the Suprême Court bas once said that, under 
the circumstances hère, the respondent's proofs should be "beyond 
reasonable doubt" ; though we observed that we did not feel bound 
to adhère to that stringent expression. There was no difficulty in 
that case because only a spécifie date was in question, and that was 
settled by cotemporaneous f acts beyond ail doubt. The main difficulty 
is with référence to cases where it is undertaken by paroi évidence 
to prove the précise characteristics of the alleged anticipatory matter, 
as is the fact hère, and as was the fact in Greenwood v. Dover, 194 
Fed. 91, 114 ce. A. 169, decided by us on December 12, 1911. There, 
as against an order of the Circuit Court of Appeals for the District 
of Columbia, we stood in the same class as against the finding of the 
Commissioner in this case, and other cases involving the issue of pat- 
ents. There we said that the évidence of anticipation must at least 
meet the expression in Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 
772, 38 L. Ed. 657, there repéated, namely, "that the proof must at 
least establish à clear conviction"; and we further explaihed that 
in this respect the action of the department was to be held to be of 
the higb character which was required in the Maxwell Land Grant 
Case, 121 U. S. 325, 7 Sup. Ct. 1015, 30 L. Ed. 949, and in tJnited 
States v. Bell Téléphone Co., 167 U. S. 224, 17 Sup. Ct. 809, 42 L. Ed. 
144. The resuit of ail thèse cases is that, with référence to questions 
ofi the class which we hâve hère, namely, the identity of structure as 
between what is patented and what is alleged to hâve anticipated it, 
somethin'g môre than oral testîinony, even of the highest character, 
is required, where there bas been a considérable lapse of time.. A 
close examination of the issues and proofs which appear in this rec- 
ord show that this. case is pecuharly noticeable in that rçspect. 

The case seems to hâve proceeded, in large part on the theory that 
the question hère was broadly between the old method of forming 
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artificial stone, involving tamping, and the new method by which the 
mechanical action, or reaction, between the material of which the mold 
is constructed and the plastic, or semiliquid, material of which the 
casting is formed, accomplishes the resuit desired. Very likely the 
patentée was mistakenly of that opinion ; but it is plain that this broad 
distinction was made by the anticipatory patent of Sellars to which 
we hâve referred. Nearly ail the testimony of the respondents, and 
page after page of their brief, are based on this fact. This constantly 
appears in the testimony of their main witness, Mrs. Berthelet, show- 
ing that she had in mind a composite mold, covered by the Sellars 
patent as we hâve explained it. This matter is perhaps put more 
clearly by comparing with the patent in suit the claims in the Sellars 
American patent of July 22, 1881, as foUows: 

"What I claim, and désire to secure by letters patent of the Uuited States, 
is: 

"1. A coniposition to be used in the formation of molds for shaping con- 
crète and lilve jjlastic material, the same consisting of a lubricating binding 
material which is not affected by alkalies, sucli as parafBn, and a fluely- 
divided body material, such as sand or chareoal, substantially as and for the 
purpose specifled. 

"2. A composition mold for sliaping concrète and lilce plastic material, 
composed of paraffln and sand or chareoal, substantially In the proportions 
and for the purpose specified." 

It is not important for this part of the case that we should point 
out again that Sellars' invention was for a mold, or molds, and not 
for a process ; but wherever it appears, and from every point of view, 
it was for a mold of composite material. A comparison of thèse 
claims with the simple claim of the patent in this case at once makes 
clear the real issue hère. The latter claim gives no material for the 
mold except molding sand, which is to be relatively dry, expressly 
operating by absorption. The nature of this claim is emphasized by 
the testimony of Benedict, who shows the process as actually carried 
on by the complainant in its factory, and as actually carried on by the 
respondent Simpson Bros. Corporation in its factory. In each case 
the évidence makes clear that the "workmen were forming molds of 
relatively dry sand, using wooden patterns," and that they poured the 
mixture "into the molds which they had formed in the sand"; and 
such clearly was the entire process as shown by this witness. Of 
course, as we hâve already said, the question at once arises in the lay 
mind whether this would be an effectuai process ; but the leading ex- 
pert foi- the complainant, Carpenter, testified as f ollows : 

"The fact that a dampened sand mold would hold its shape and at the 
same tiine absorb water so as to compact a nearly liquid stone compound Is 
certainly a phenoraena, which would never bave been believed had it not 
been tried. * * * 

"ïhls discovery, which is set forth in the claim of the Stevens patent in 
suit, was the flrst disclosure to the world of the process of niaking an arti- 
ficial stone of a homogeiieous structure resembling natural stone, and in many 
ways superior to natural stone, and which was adapted for use in buildings 
of the best style of architecture." 

Therefôrethis was plainly the entire process of the patentée. On 
the other hand, the Sellars process called for a combination with the 
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sand; and, so far as this record shows, it was practically applied in 
that way. Mrs. Berthelet, who saw it in Ëngland, both at the foundry 
of one Butler and at that of Sellars himself, said that at Butler's 
foundry she saw Butler's men "pouring the liquid concrète into molds 
made of paraffin treated with sand" ; and she also said the same with 
référence to Sellars' factory. She further stated that the process she 
described was the same "we used ourselves in Milwaukee" — meaning 
by "we" her husband and herself. This and like this appear in her 
évidence over and over again. The most significant fact in her évi- 
dence is that she herself took part in preparing the sand at the hôtel 
where she and her husband lived ; thàt while her husband was laying 
out the sand she was on the floor using paraffin, and making sure that 
the sand was thoroughly coated with it. The process she described 
was comparatively tedious, and in an extensive business must hâve 
added very largely to the cost of production. 

If there is évidence which tends to show that Berthelet, in whose 
opérations the molds at first used are admitted to hâve been of sand 
coated with paraffin, came afterwards to use molds of relatively dry 
sand only, it is this part of the évidence tending to show prior use 
which lacks the support of those concrète, visible, cotemporaneous 
proofs, speaking for themselves, which we bave held necessary as 
above for a finding that Berthelet made such use of the Stevens pro- 
cess as amounted to anticipation. Except the Blatz Brewery panel 
and the letters and numerals produced in court, there is nothing be- 
fore us having any claim to possess that character. But the panel was 
admittedly molded in sand coated with paraffin, and as to the letters 
and numerals, though the évidence regarding the place and time of 
their manufacture bas some tendency to show that they may hâve 
been made at Racine, where molds of sand only were most used, and 
while such molds were being used there, it falls short of sufficient 
proof that thèse articles were actually made in such molds. 

While what Berthelet did was not merely expérimental in the sensé 
of the patent law, it was not a success financially; and it is not im- 
possible that the saving in cost arising from the simpHcity of Stevens' 
method was equal to the différence between failure and success. At 
any rate, the facts hère illustrate the wisdom of the rule with référ- 
ence to paroi évidence in cases of this nature which we hâve explained. 
In the lapse of time the memory becomes especially confused as to 
the identity of matters similar in part, and especially of processes. 
Also, if they establish anything, they establish that Sellars' method 
and Berthelet's method were not the method of Stevens. Stevens' 
patent must be sustained precisely as it stands, and for nothing more. 
Any process which uses for any practical purpose, to an extent not 
absolutely negligible, any élément besides the sand described and 
claimed by Stevens, cannot be held to be an infringement. 

[2] In the case against the Simpson Bros. Corporation, the testi- 
mony of Benedict, to which we hâve referred, establishes infringement, 
and the other facts explained establish the validity of the patent in suit. 

In the case against the Structural Cernent Stone Company the ques- 
tion of infringement is left in a somewhat unsatisfactory condition. 
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but the complainant offered some évidence tending to prove infringe- 
ment, and we are not satisfied that this has been fully met by the de- 
fendant. 

In both cases the judgment is: 

The decree of the Circuit Court is reversed, and the case is re- 
manded to the District Court, with directions to enter a decree for 
the complainant for an injunction and an account; the complainant 
recovers its costs of appeal; and the costs of the District Court are 
to await final decree. 



OEHRING et al. v. WILLIAM GARDAM & SON. 

(Circuit Court of Appeals, Second Circuit. January 13, 1913. On Pétition for 
ReheariDg, January 24, 1913. On Rehearlng, February 10, 1913.) 

No. 111. 

Patents (§ 328*) — Validity and Infeingement — Multiple Dbill. 

The Oehring patent, No. 560,171, for a multiple drlll, consisting of a 
macliine by which a plurality of holes arrangea at regular or irregulai- 
intervais and extending to varions depths naay be simultaneously drilled, 
claim 1, was not anticipated, and discloses patentable invention, in that 
the bracket supports for the drill carrying spindles are "Independently 
adjustable in ail directions," a combinatlon not found in the prlor art. 
Claim 3 also held valid, and both said claims infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York; John R. Hazel, Judge. 

Suit in equity by August J. Oehring and the Pratt & Whitney Com- 
pany against William Gardam & Son. From that part of the decree 
finding certain claims of the patent in suit invalid, complainants ap- 
peal. Reversed. 

For opinion belov^r, see 180 Fed. 476. 

The decree of the District Court, Southern District of New York, 
dismissed the bill with respect to claims 1, 2, 7, 10 and 11 in a suit 
to restrain the alleged infringement of letters patent No. 560,171 is- 
sued on May 12, 1896, to the complainant Oehring for an improve- 
ment in multiple drills.^ The complainant corporation is an assignée 
under the patent. 

A. V. Briesen and T. E. Brown, Jr., both of New York City, for 
appellants. 

J. Q. Rice and M. B. PhiHpp, both of New York City, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The patent itself at its commencement 
clearly discloses its subject-matter: 

"ïhis invention relates t» multiple drills, and has for its object to provide 
a machine by means of which a plurality of holes arrangea at regular or Irreg- 
ular intervais and extending to varions depths may be simultaneously drilled." 

♦For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

* The decree finds claim 3 of the patent valid and infringed but tbe détendant doeg not 
appeal. 

202 F.— 48 
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Several claims are in issue but as the complainant will obtain sufïi- 
cient relief if the first claim be found valid and infringed, we may con- 
fine our examination to that. This claim reads as follows : 

"lu a multiple drill, tlie combinatiou, witli tlie drill carryiug spiudles, and 
flexible shafts for drivlug the sanie, of a frame arranged in a plane at rlgbt 
angles to the axes of the splndles, and bracket isupports for the said spindles, 
connected with said fraïue and independently ad.iustable In ail directions in 
the plane of the sanie, substantlally as described." 

The claim, then, covers a drilling machine whereby a muUiplicity of 
holes may be drilled simultaneously and according to any desired ar- 
rangement, regular or irregular. But as showing merely a multiple 
drill, nothing new is disclosed. Multiple drills of various kinds were 
old in the art. Whatever novelty is to be found in the claim is to be 
looked for in the words "independently adjustable in ail directions." 
The claim is valid, if at ail, because the multiple drill which it shows 
bas 

(1) Independent adjustability; 

(2) Vnkersal adjustability. 

Independent adjustability as we now use the phrase is the capacity 
of adjusting the drill spindles in a desired arrangement without the 
aid of an additional perforated pattern plate or "jig" to guide them." 
Thisindependence is found to some extent in the prior art. Thus for 
example the Morgan patent shows a multiple drill machine in which 
the drill spindles may be adjusted and différent arrangements made 
without the aid of a pattern plate. But the field of arrangement is very 
limited. The holes must be drilled either in a straight, slightly curved 
or zigzag line. The drill carriers can be moved only so far as is per- 
mitted by the Connecting links and are held in the same relation to 
them. In this as in the other patents and uses of the prior art, inde- 
pendent adjustability does not go with universal adjustability in a sub- 
stantial field. 

Universal adjustability in multiple drills is to be found in the prior 
art. Thus the Woodcock and Gwyn English patent permits every ad- 
justment in a substantial field but a pattern plate is provided to guide 
the drills. There is no capacity for adjusting the drills by themselves 
— for independent adjustment. So other patents and uses disclose 
universal adjustability but do not disclose it in combinatiou with inde- 
pendent adjustability. 

Probably the nearest approach to the patent is the Gardner machine 
but if theslotted plate of that machine can be said to perniit inde- 
pendent adjustment, it does not permit universal adjustment. The 
slots permit only a limited radial adjustment. The Gai^dner machine 
cannot be said to be "independently adjustable in ah directious," 

Going over the prior art with care, the two things, capacity for uni- 

2 The words "independently adjvistable" in the elaim undonbtedly mean 
primarily that the drills may be individually adjusted. But the elaim, in 
connection with the spécification, malles capacity for independent adjustment 
as defined in the text, an élément, and the phrase "independent adjustability" 
is used as a convenlent expression, of the idea inyolved in counection with 
the phrase "universal adjustability." 



OEHRING V. WILLIAM GAEDAM & SON 755 

versai adjustment and capacity for independent adjustment will not 
be found together. Those patents and uses in the prior art vvhich show 
capacity for universal adjustment do not show capacity for independ- 
ent adjustment and we are not convinced that it would be merely a 
matter of shop practice to make a drill which is adjustable by a pattern 
plate as in the English patent referred to independently adjustable. 
So those uses which show a capacity for independent adjustment do 
not show with it a capacity for universal adjustment. It is not alto- 
gether apparent that mère mechanical skill would suffice to remove the 
slots of the Gardner machine and substitute the field of the patent. 

To sum up the situation: It does not appear that any one before 
Oehring made the combination of the claim and it does appear that 
his structure supplanted the earlier drills and made a real advance in 
the art. Taking this into considération we think that invention should 
be said to exist in the first claim and that it should be sustained. We 
also think it very clear that this claim has been infringed by the de- 
fendant. We do not think the défense of lâches established. 

The decree appealed from is reversed with costs and the cause re- 
manded with instructions to enter the usual decree for the complain- 
ant upon claim 1 of the patent.* 

On Pétition for Rehearing. 
Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The pétition for rehearing is granted with respect 
to the question whether the complainants hâve waived or hâve lost by 
lâches the right to an accounting and with respect to costs. 

Oral argument is not required, but the case may be considered as 
resubmitted on printed briefs to be filed within two weeks. 

On Rehearing. 

After carefully considering the briefs submitted, we adhère to the 
the conclusion stated in the opinion that the défense of lâches was not 
established either as a bar to an injunction or an accounting. We think 
that the complainants by waiving an accounting upon the narrow claim 
did not waive it upon the broad one, and, under ail the circumstances, 
that the delay in bringing this suit after the notice to the défendants 
was not inexcusable. The complainants were prosecuting another in- 
fringer, and the défendants were hardly misled. 

The complainants are entitled to the costs of the appeal and in the 
lower court. This is not a case where the complainants hâve prevailed 
on certain claims and the défendants on others. We held that the 
broadest claim in questiort was valid and infringed, and, as that would 
give the complainants , adéquate relief, we thought it unnecessary to 
consider the narrower claims. 

The opinion of the court as rendered will stand without modifica- 
tion. 

3 AiSSUHiing that we may review upon this appeal that paft oî the decree 
which finds for the coniplainant on claim S of the patent, we see no reason to 
dlfCer from the conclusions reached by Judge Hazel. ... . 
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HORSEY V. CONSUMERS' AUTO STJPRLY CO. et al. 

(Circuit Court of Appéals, Tliird Circuit. February 4, 1913.) 

iS'o. 1,661. 

Patents (§ .328*) — Priob Use — Patch fob Rubtsep. Tiiîes. 

The ïingley patent, No. 787,010, for a patcli for rubber tires, Is vold 
for prior use of the device by otiiers. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; James S. Yonng, Judge. 

Suit in equity by Edgar T. Horsey against the Consumers' Auto 
Supply Company and others. Decree for défendants, and complain- 
ant appeals. Affirmed. 

Frederick W. Winter, of Pittsburgh, Pa. (Arthur J. Hudson and 
Thurston & Kwis, a!l of Cieveland, Ohio, of counsel), for appellant. 

Paul Synnestvedt, of Pittsburgh, l'a. (J. C. Bradley, of Pittsburgh, 
Pa., and Harvey L. Lechner, of Philadelphia, Pa., of counsel), for 
appellees. 

Before GRAY, BUFFINGTON, and JNIcPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The nature of this controver- 
sy vvill appear from Judge Young's opinion: 

"The bill was flled in this case against tlie défendants alleging the in- 
frlngement of letters patent No. 787,010, obtained by C. O. ïingley, dated 
April 11, 1905, and subsequently assigued to Kdgar T. Horsey, the com- 
plainant, and now cornes before us upon bill, answer, replication, and proofs. 
The claiins of the patent in suit are two : 

" '1. As au article of manufacture, a rubber patch of ordiuary vulcanized 
materlal, and a reinforce C of raw rubber, and a protection D of easily- 
reiuovable material, adapted to serve substantially as herein speeifled. 

■' '2. As a patch for rubber tires and analogous articles of vulcanized rub- 
ber, a plug A having a head B of vulcanized rubber, a reinforce of raw 
rubber, and a protection D of easily-removable material, adapted to serve 
substantially as herein specified.' 

"Thèse clalms are very simple. The flrst cousists of three éléments : A 
layer of vulcanized material ; a layer of raw rubber ; the raw rubber covered 
by some material as a protection until used. The second claim is the flrst 
cla,im identically, except tliat a vulcanized plug is used projecting from the 
raw rubber of the patch. 

"The défenses are prior patents and prior use. The prier patents are 
Tillinghast, No. 516,691, March 20, 1894; Kenyon, No. 581,235, April 20, 
1897 ; Bancroft, No. 622,436, April 4, 1899. Thèse patents ail show the patch 
consisting of two layers, one of vulcanized rubber and the other of raw rub- 
ber. Two of them, the Tillinghast and the Kenyon, show a flexible rubber 
stem. Thèse patents elearly anticipate the patent in suit in every élément 
except that described in the claims as 'a protection D of easily-removable 
material.* This protection Is used for the purpose of preventing the raw 
rubber surfaces from adhering to each other In shipment and before use. 
The placing of some nonadhesive substance over the raw rubber does not 
In our opinion show any inventive genius, but even if it dld It was elearly 
anticipated by the Mullett patent, No. 208,484, October 1, 1878, which pro- 
vided for the placing of layers of tin foll between unvulcanlzed sheets 

*For other cases see same topic & i nvmbsH in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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of rnbber when preparing them for shipmejit. Clearly, then, the patent In 
suit was anticipated by the prlor patents piesented. 

"The défense of prier use is establlshed hy the évidence introduced by 
défendants and represented by défendants' exliibit 'Goodrich Factory, Oom- 
l)ination Kepair Sheet,' and manufactured and used by the Goodrich Factory 
since 1901. This shows a sheet of rubber material consisting of a layer of 
vulcanized rubber and a layer of unvulcanized rubber anJ a nouadhesive 
fabric laid over the unvulcanized rubber. The évidence of the défendants 
shows conclusively that this was manufactured a]id sold as early as 1901 
and during the subséquent years prlor to the Tingley patent. This was 
clearly an anticipation by use of the Tinglej' patent." 

Accordingly, the bill was dismissed "for lack of equity," which ev- 
idently means because the patent was void. 

We do not find it necessary to discuss the prior art ; the défense of 
prier use has been satisfactorily established. Ail the évidence on this 
subject has been carefully examined in the light of the well-known 
cautionary rules of décision (whose latest application in this court is 
Sarfert Co. v. Chipman, 194 Fed. 116, 114 C. C. A. 191), and the re- 
suit is that we agrée with what we understand to be the finding of 
the district judge. There is no such exhibit as "Goodrich Factory, 
Combination Repair Sheet." That phrase may be intended to combine 
the descriptions of two ëxhibits ; but we suppose it to refer to the ex- 
hibit that is described indifïerently by the witnesses as "Combination 
Repair Sheet" or "Repair Material." So understanding it, we are of 
the same opinion; it has been proved, we think, that the so-called 
Repair Sheet or Repair Material (not the Factory Sheet, which is a 
différent article and may be laid aside without comment) was publicly 
used and sold for more than two years before the patent in suit was 
applied for. The two claims are therefore invalid, and the plaintifif's 
bill was properly dismissed. 

The decree is affirmed. 



METAL STAMPING CO. v. GERHAB. 

(Circuit Court of Appeals, Thlrd Circuit. February 4, 1913.) 

No. 1,516, October Term, 1912. 

Patents (§ 328*) — Infkinokme.xt — Thill Coupling. 

The Worrest patent, No. 6(Î2,050, for a thlll coupling, must be conflaed 
to the narrow linilts of the précise device disclosed, which Includes a 
flat curved spriug as a part of the mechauism for autoniatically taking 
up the wear of the boit coupling. As so construed, the patent is not in- 
tringed by the device of the Bradley patent, No. 838,707. 

Appeal from thé District Court of the United States for the Eastern 
District of Pennsylvania ; James B. Holland, Judge. 

Suit by the Métal Stamping Company against Lena Gerhab, doing 
business under the name of Jacob Gerhab. Decree for défendant, and 
complainant appeals. Affirmed. 

For opinion below, see 180 Fed. 112. 

•For other cases see same topic & { number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Wm. A. Megrath, of New York City, for appellant. 
Howard P. Denison, of Syracuse, N. Y., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Métal 
Stamping Company, owner of patent No. 662,050, granted November 
20, 1900, to Alfred H. Worrest, for an improvement in thill couplings. 
cliarged défendant with infringing claims 2, 3, and 6 thereof . On final 
hearing that court, in an opinion reported at (C. C.) 180 Fed. 112, 
found défendant had not infringed. From a decree dismissing its bilt 
complainant appealed. 

As the opinion referred to enters fully into the détails of the patent 
and the prior art, we Hmit ourselves to stating the conclusions to 
which a study of this case has led. Both the patent in suit and the 
patent to Bradley, No. 838,767, under which défendant justifies, which 
avers that its invention, "is very similar to Worrest, No. 662,050, 
November 20, 1900, in which a bow-spring link is used," are restricted 
to a very narrow field. Without entering upon the question of the 
patentable character of the devices of either, it is évident that the 
claims of the patent hère in suit must be cohfined to the narrow limits 
of the précise device disclosed by the patentée. His disclosure was 
of a thill coupling which automatically takes up the wear of the boit 
Goupling, a vehicle axle and a thill. And, omitting a discussion of 
détails, it suffices to say that the wear-controlling élément in the de- 
vice is a flat, curved spring. The spécifications and drawings show,, 
not only that such a flat, curved spring, and no other, was disclosed 
by the patentée, but that the co-operating élément of the device, viz., 
a link-shaped lever, is specially adapted to rest on and adjust itself to 
such a spring. It is urged that the peculiar tension to which a flat 
curved spring was subjected in the working of this device made it 
give way in continuons service, and that the device itself proved in- 
operatiye in practical use. Indeed, the court below so found. But 
without going to that extent, or eritering on that question, it suffices 
to say the claims must be restricted to the flat curved spring of the 
disclosure. 

,So construed, it foUows that defendant's device, the spring of which 
is not of that type, does not inf ringe. The decree of the court below 
is affirmed. 
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WESTIKGHOUSE ELECTRIC & MFG. CO. v. SUïTER et al. 

(Circuit Court of Appeals, Tliird Circuit. January 27, 1913.) 

No. l,Ki8, Oetober Terra, 1912. 

Patents (§ 328*) — Infrixgement — Electrical Transfokmeb. 

The prac-tical gist of the Stanley patent. No. 469,809, for a System 
of electrioal distribution, lies in two faetors: ïlrst, the application of 
the so-called Stanley or C2R rule for deterinining the length of wire 
on the primary coil of the transformer, and, second, the use of a pre- 
determined length of wire on sueh coil ; as so construed hcld not in- 
fringed. 

Appeal froni the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Westinghouse Electric & Manufacturing Com- 
pany against f'rederick C. Sutter and others for infringenient of let- 
ters patent No. 469,809, for a system of electrioal distribution granted 
to William Stanley, Jr., March 1, 1892. Decree for défendants, and 
complainant appeals. Affirmed. 

For opinion below, see 194 Fed. 888. 

GifFord & Bull, of New York City, for appellant. 
Edwards, Sager & Wooster, of New York City, and S. S. Mehard. 
of Pittsburgh, Pa., for appellees. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This case, while it involves a large 
record and a review of alleged conflicting décisions in the First and 
Second Circuits, cornes down finally to a narrow question of fact in 
the end. The opinion of the court below (C. C.) 194 Fed. 888, is so 
fuU that we confine ourselves to briefly stating our conclusions. The 
problem to which both complainànt's and défendants' devices are ad- 
dressed wàs to provide self-regulating means whereby a variable num- 
ber of electric lights located on a secondary wire would not hâve their 
brilliancy varied by reason of variation in number. In other words, 
that, in spite of a varied pull and consumption on the capacity of the 
device, the light product would be uniform. To accomplish this resuit, 
the patent in suit made use of a predetermined length of wire on the 
primary coil, which length was such "that reacting self-inductively upon 
its own magnetic circuit the average counter potential so produced ap- 
proximately equals the potential applied to the primary circuit." This 
length of wire Stanley, the patentée, determined by what is called the 
Stanley C^R rule. The operative gist of his device was this prede- 
termined length of wire on the primary coil. The défendants' device 
attacked the problem in a différent way. In if the length of wire on 
the primary coil was a matter of indifférence, and the variable factor 
was the varying voltage. It was the antithesis of Stanley's device and 
involved neither a predetermined length of ,primary wire nor the ap- 
plication of the C^R rule. The view of the Second Circuit was that 

•For other cases see aame topic & § ncmbee m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



760 202 FEDERAL REPORTER 

the gist of Stanley's patent was a predeterminecl length of wire, and 
not the Stanley rule by which that predetermined length of wire was 
figured oût. The view of the First Circuit was that the gist of the 
patent consisted in the process. in which the C-R rule was applied. 
In our view the alleged diversity between the two views is ralher a 
différence in statement than substance, for givitig fuU weight to both. 
as we do, we are clear that the practical gist of the Stanley disclosure 
lies in the two factors: (I.) The application of the C^R rule; and 
(2) the use of a definite limited length of primary wire. The two 
factors, first, definite wire length, and, second, application of rule to 
obtain it, are neither of them présent or utilized in the défendants' 
device. 

It follows, therefore, that défendants do not infringe, and the ca^e 
is affirmed on the opinion of the court below. 



BUFFALO SPECIALTY CO. v. ARÏ BRASS CO. 

(District Court. S. D. New York. April 13, 1012.) 

In Equity, No. 6— 1S3. 

Patents (§ 32S*)^Vatidity — Design for Batiitub Seat. 

Tlie Kobertson design patent, No. 29,993, for a design for a liatlitub 
seat, wlien compared witli the structures of tlie prior art, does not dis- 
close the exercise of patentable invention, and is also void lieeause tlie 
altérations did not resuit in si^'ing the article uny distinctivel.v attracti^■e 
appearance which is essentiai to the vaîidity of a design patent. 

In Equity. Suit by the Buffalo Specialty Company against the Art 
Brass Company. On final hearing. Decree for défendant. 

E. G. Mansfield, of Buffalo (James L. Stenart, of New York City, 
of counsel), for complainant. 

James B. Curtis, of New York City (O. W. Jeffery and Edmund 
Wetmore, both of New York City, and H. R. Williams, of counsel), 
for défendant. 

HAZEL, District Judge. The bill charges înfringement of a de- 
sign patent for a bathtub seat granted to William Robertson on Jan- 
uary 10, 1899; said patent being No. 29,993. The design consists of 
metallic arms attached to a seat, extending outward from the seat at 
their lower parts and then bent upward at a point where they diverge 
outward, having their upper parts curved downward, and havin'r ron- 
cavo-convex supports thereunder. The curved portion of the :; is 
formed to fît over the rounded sides or top of the bathtub to enable 
sliding the seat from one position to another. 

The défenses are want of patentable novelty, noninfringement, and 
lack of ornament and artistic configuration in the mechanical device 
described in the patent. The stipulation of the parties, together 
with the exhibit évidence, shows that the patentée lias assembled 
well-known mechanical features in such a way as to permit plac- 
ing the bathtub seat in a desired position in the tub for use, either 

•For other cases see same topic & | numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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as a seat, or as a headrest when lying down. The design has no pro- 
nounced ornamental features, but the patentée daims that the struc- 
tural éléments or parts are combined in a pleasing manner and impart 
to the design an original and distinctive appearance, as a resuit of 
which its salability is enhanced. 

In my opinion there is nothing in the shape or configuration of the 
article in question which appeals to the eye or serves to commend it 
to users as a thing of ornament or spécial nicety. It is practical, use- 
ful, and plain, possessing no attractiveness over other seats of the prior 
art that might be placed in a bathtub and suspended by poHshed métal 
arms from the top thereof. The configuration of the seat, arms, and 
curved top-plate is not materially distinctive from that of the Sloat 
patent, No. 390,407, dated October 2, 1888. Said patent at its latéral 
ends has métal arms supporting it and extending upwards to the edges 
of the bathtub on which it rests. The arms are bent, métal strips 
formed to slide vvithin a groove on the under side of the seat and 
secured by thumbscrews as in complainant's patent. The seat is of 
precisely the same shape as the seat of the patent in suit, and is sup- 
ported in the same way. The only perceivable diflferences in the two 
are that the arms in one are perpendicular, and slanting in the other, 
and that the supports for the arms are flat in one, and concavo-convex 
in the other. It is obvious that Robertson made the métal arms slant- 
ing, and the supports curved, so as to conform them to the sides and 
rounded edges of the up-to-date bathtub. To make the upper ends of 
the arms concavo-convÈx was not a patentable thing to do, but was 
merely an adaptation of the Sloat patent, in which the supports were 
flattened to permit resting them on a flat-edged bathtub, to présent 
conditions. 

A comparison of the design in suit with the Sloat patent présents 
very Httle différence between them. They are equally plain and prac- 
tical without possessing ahy such attractiveness as in my judgment is 
in the contemplation of the patent law relating to design patents, and 
as said by Judge Coxe in Mygatt v. M. Schauffer-Flaun Co., 191 Fed. 
836, 112C. C. A. 350: 

"ïu order to sustain a patent, whether for mechanical construction or for 
(iesigi), it must appear that tliere was an exercise of the inventive faculties. 
A mère change In construction vvhicli .shows no originality and adds no beauty 
to existlng structures Is not sufflcient to sustain a patent for a design. If 
this were otherwise, a mère mechauic by inconsequential changes in a struc- 
ture which enibodles a pleasing design could secure a patent for each change 
which lie might malie." 

This quotation may fittingly be applied to the design under con- 
sidération. The altérations which were made by the patentée over 
designs of the prior art were not the resuit of the exercise of pat- 
entable ingenuity, nor bave such changes or altérations resulted in 
giving to the article a distinctively attractive appearance. 

There are numerous other patents in évidence to anticipate the nov- 
elty of the Robertson design, but it is not thought necessary to ad- 
vèrt to them. Each has been examined by me, and I hâve become 
satisfied (1) that the conception of the patentée consisted merely of a 
rearrangement of various features shown in the prior art and geiier- 
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ally used in bathtub seats; and (2) tliat even thougli he has niade- 
slight changes in the configuration of the arms and supports over the 
Sloat patent, it does not appear to me that his modifications, in view 
of the prior art, were patentably novel, or that he combined the parts 
to impart to the structure as a whole, aside f rom its practicabihty and 
usefulness, anything ornamental or attractive. 
The bill is dismissed, with costs. 



In re BURXHAM. 

(District Court, W. D. Washington, S. D. February 4, 1913.) 

No. 725. 

1. Bankruptcy (§ ,399*) — Homestead— Diligekce. 

Where a banlîrupfs wife was a party to tlie bankruptcy proceedings 
and appeared tlierein, and it was lield that the communlty property of 
the banlirupt and his wife, as well as tlie banlirupt's separate property. 
was a part of the estate in bankruptcy, the wife was bound to exercise 
as great diligence as the bankruiit hiniself in making any claims to 
homestead or other exemptions under tlie state law. 

[Ed. Note.— For other cases, see Bauki-uptcy. Cent. Dig. §§ 657, 669; 
Dec. Dig. § 399.*.! 

2. BASKRurrcY (§ 395*)- -Exemptions — Homestead — Timk of Claim. 

The extent and reipiisites of a homestead exemption to which a bank- 
rupt niay be entitled are governed by the state law ; but the time 
within which such exemptions must be claimed and the manner of 
(■Jainiing the same are controUed by the bankruptcy act, and this, though 
the daim is made by the bankrupt's wife, and not by him. 

[Ed. Note. — î\>r otlier cases, see Bankruptcy, Cent. Dig. § 658; Dec. 
Dig. § 395.*] 

?,. Baxkrdptct (§ 400*) — Homestead Exemption — Claim — Peefection. 

Where a homestead exemption is .seasonably claimed in a bankruptcy 
proceedlng, it niay thereafter be perfeeted under the state law, if the 
datmant proceeds expeditiously. 

[Ed. Note. — For other cases, see Bankruptcy. Cent Dig. §| 670, 671- 
675 ; Dec. Dig. § 400.*] 

4. BA-sriatupTCY (§ 399*) — Homestead — Perfection — Time. 

Where a homestead claim has been perfeeted and Ideutifled under the 
state law, bankruptcy courts wili not be strict in determining what con-. 
sti tûtes due diligence in clalming the homestead in the bankruptcy court 
after adjudication, if through inadvertence it has not been claimed in 
the schédules. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 657, 669; 
, Dec. Dig. § 309. *G 

5. Bankruptcy (§ 899*) — Homkstbad — Exemptions — ïime or Claim. 

Where community property and the separate property of the banknipt 
were scheduled as hls estate in bankruptcy, witliout claiming a home- 
stead exemption in the schédules, and the land constituting community 
property had been converted into money before any homestead claim by 
tlie bankrupt's wife was niade, a homestead claim, then made, could not 
be allowed out of the fund so derlved. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 657, 669; 
Dec. Dig, I 399.*] 

•For other cases see sanifi topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. In the matter of bankruptcy proceedings of H. 
À. Burnham. Cross-demurrers by the trustée to the pétition of 
Udella B. Burnham, and by Mrs. Burnham to the pétition of the 
trustée. Demurrer to the pétition of the trustée overruled, and sus- 
tained as to the pétition of Mrs. Burnham. 

Dix H. Rowland and Raymond J. McMillan, both of Tacoma, 
Wash., for trustée. 

Troy & Sturdevant, of Olympia, Wash., for Udella B. Burnham. 

CUSHMAN, District Judge. This matter is now before the 
court upon two demurrers, one of which is the demurrer of the 
trustée of the bankrupt estate to the pétition of Udella B. Burn- 
ham, the wife of H. A. Burnham, bankrupt, alleging the bankrupt's 
failure to make and file a déclaration of homestead on certain real 
estate, upon which it is alleged they réside, that petitioner has 
made and filed a déclaration of homestead thereon, and that there 
is $675 in the registry of the court, proceeds from the saleof a por- 
tion of said homestead. The prayer of the pétition is that this mon- 
ey be paid to the petitioner. 

The other demurrer is that of Udella B. Burnham to the pétition 
of the trustée of the bankrupt estate. The prayer of this pétition 
is that Udella Burnham be decreed to hâve no interest in one por- 
tion, and in an undivided half interest of another portion of the 
land covered by her pétition, or déclaration of homestead, for the 
reason that the same is a portion of the bankrupt estate, which the 
trustée had advertised and was about to sell when the said Udella 
Burnham claimed it as a homestead, thereby clouding the title ; 
that the claim of a homestead exemption was made sulDsequent to 
the adjudication in bankruptcy; that she and her family did not ré- 
side upon the premises claimed at the time of filing said déclara- 
tion; and that a portion of said premises is owned by other parties, 
tenants in common with H. A. Burnham, bankrupt. 

It is further alleged that she was made a party to the bankruptcy 
proceedings, in order that her interest in the community real estate 
of H. A. Burnham and herself might be determined; that she an- 
swered in this proceeding, claiming ail of said real estate in her 
separate right, and, on an order to show cause why the trustée 
should not sell the same, a trial was had, and it was determined 
that she had no separate right or interest in the same, that it was 
community property of herself and said H. A. Burnham, and was 
subject to the claims of creditors herein, and that, by such proceed- 
ing, she is now estopped from setting up any claim by reason of 
homestead rights, or otherwise. 

The trustée relies on the following authorities : Harrison Good- 
win et al. v. Colorado Mortgage & Inv. Co. of London, 110 U. S. 
4, 3 Sup. Ct. 473, 28 L. Ed. 47; In re Youngstrom, 153 Fed. 98, 82 
C. C. A. 232; In re Gerber, 186 Fed. 693, 108 C. C. A. 511; Hook- 
way V. Thompson, 56 Wash. 57, 105 Pac. 153. 

Udella B. Burnham relies upon the following authorities : In re 
Maxson (D. C.) 170 Fed. 356; In re Fisher (D. C.) 142 Fed. 205; 
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York Mfg. Ce. V. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 
782; Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. 
Ed. 577; Hewit v. Berlin Mach. Works, 194 U. S. 296, 24 Sup. Ct. 
690, 48 E. Ed. 986; Snelling et al. v. Butler, 66 Wash. 165, 119 Pac. 
3; sections 529, 533, 534, and 559, Rem. & Bal. Code; sections 
1040, 1041, and 1042, Remington on Bankruptcy; section 419, 
Loveland on Bankruptcy; page 153 et seq., Collier on Bankruptcy, 
8th Ed. ; page 207 et seq., 9tli Ed. 

On July 28, 1909, a pétition was filed to hâve H . A. Burnham ad- 
judged an involuntary bankrupt. On August 24, 1909, Udella B. 
Burnham, the petitioner herein, was made a party to such proceed- 
ing. On January 5, 1910, H. A. Burnham, was adjudged a bank- 
rupt. On January 14, 1910, H. A. Burnham filed his schedules, 
which contained no claim to exemptions. On March 4, 1910, the 
trustee's bond was filed and approved. On April 12, 1910, the trus- 
tée reported no claim of exemptions had been made. On August 
17, 1910, a claim to exemptions was filed by the Ijankrupt. On Sep- 
teniber 6, 1911, this claim to exemptions was disallowed by the 
référée. On March 16, 1912, H. A. Burnham and Udella B. Burn- 
ham petitioned the court for further tinie in which to présent ex- 
ceptions to this disallowance of exemptions. On August 28, 1912, 
after a hearing upon the disallowance of the exemptions by the réf- 
érée, the exceptions were by this court overruled. 

The exact time of the making by Udella B. Burnham, the petitioner 
herein, of the présent claim of a homestead exemption is not shown 
(her présent pétition for homestead exemption having been filed herein 
November 18, 1912), but it must hâve been between October 7, 1912 — 
when the déclaration, which she claims was filed with the county au- 
ditor, was acknowledged — and November 18, 1912, the date the trustée 
had advertised the real property, a portion of which she now claims, 
for sale. 

The statutes of the state of Washington contain the following pro- 
visions in regard to homesteads : 

"The homestead consists of the dwelling hoiise, in which the claimant ré- 
sides, and the land on whicli tlie same is situated. selected as in tliis act 
provided." Section 5456, Pierce's Code; I Rem. & Bal. § 528. 

"If the claimant be married the homestead may lie selected from the com- 
munity property, or the separate property of the hnsband, or, with the consent 
of the wife, from her separate property. When the claimant is not married, 
but is the head of a faudly witliin the meanlng of section 25 of this act, 
the homestead may be selected from any of his or her property." Section 
5457, Pierce's Code; 1 Rem. & Bal. § 530. 

"The homestead is exempt from exécution or forced sale, except as in this 
act provided." Section 5450, Pierce's Code; 1 Rem. & Bal. § 532. 

"The homestead is subject to exécution or forced sale in satisfaction of 
judgments obtained: 1. On debts secured by mechauics', laborers' or ven- 
dors' liens upon the premiaes. 2. On debts secured by mortgages on the prem- 
ises executed and acknowledged by the husband and wife or by an unmarrled 
claimant." Section 5460, Pierce's Code; 1 Rem. & Bal. § 533. 

"The homestead of a married person cannot be conveyed or incumbered 
uuless the instmment by which it is conveyed or incumbered is executed and 
acknowledged by both husband and ,wife." Section 5401, Pierce's Code; 
1 Rem. & Bal. § 534. 
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"There shall be also exempt from exécution and attachment to every lionse- 
holder, being the head of a family, a homestead not exceeding in value the 
suni of one thousand dollars, while occupied as such by the owner thereof, 
or hls or her family. Said homestead may consist of a house and lot or 
lots in any eity, or a farm, consisting of a number of acres, so that the value 
of the same shall not exeeed the aforesald sum of one thousand dollars. 
Such homesteads may be selected at any time before sale." Section 836, 
Pierce's Code; 1 Rem. & Bal. § 529. 

"Homesteads may be selected and claimed in lands and tenements with the 
improvements thereon, not exceeding the sum of two thovisand dollars. The 
premises thus ineluded in the homestead must be actually intended and used 
for a home for the elaimants and shall not be devoted exclusively to any 
other purposes." Section 5479, Pierce's Code ; 1 Rem. & Bal. § 552. 

"The husband cannot sélect a homestead from the separate property of the 
wife, nor the wife from the separate property of the husband, but either 
may seleet and hold a homestead from his or her separate property, and the 
husband may sélect a homestead from the community property. But if the 
husband neglect or refuse to sélect such homestead then the wife may sélect 
the same: Provided, That but one homestead shall be selected or held by hus- 
band or wife, and it must embrace the dwelling house in whieh one or both 
of them réside." Section 3882, Pierce's Code. 

"In order to sélect a homestead the husband or other head of a family, 
or in case the husband has not ma de such sélection, the wife must exécute 
and acknowledge, in the same manner as a grant of real property is acknowl- 
edged, a déclaration of homestead and file the same for record." Section 
5485, Pierce's Code; 1 Rem. & Bal. § 558. 

[ 1 ] Udella B. Burnham having been made a party to the bankrupt- 
cy proceedings and appearing herein, and after the détermination by 
the référée and by this court that the community property of H. A. 
Burnham and Udeha B. Burnham, as well as the separate property of 
H. A. Burnham, was a part of the bankrupt estate, whatever her rights 
under the state law may be, she would, under the bankruptcy statute, 
be bound to as great dihgence as the bankrupt himself in making any 
claims to homestead or other exemptions. 

[2] The Bankruptcy Act making no provision, there is no question 
but that the state law will control, as to the extent of, and requisites 
of, a homestead exemption ; but the time vvithin which exemptions are 
to be claimed and the manner of claiming the same are fixed by the 
Bankruptcy Act itself, and its provisions in that respect are control- 
Hng. In re Gerber, 186 Fed. 693, 108 C. C. A. 511. And this ap- 
plies where the claim to exemptions is made by the wife of the bank- 
rupt. In re Youngstrom, 153 Fed. 58, at 101. 

[3] If the homestead exemption is claimed seasonably in the bank- 
ruptcy proceeding, it has been held, it may thereafter be perfected 
under the state law, if the claimant proceeds expeditiously. In re 
Culwell (D. C.) 165 Fed. 828; Goodman v. Curtis, 174 Fed. 644, 98 C. 
C. A. 398; In re Fisher (D. C.) 142 Fed. 205. 

[4] Where a homestead claim has been perfected and identified un- 
der the state law, courts hâve not been too strict in determining what 
would constitute due diligence in claiming the homestead in bankrupt- 
cy courts after the adjudication, if, through inadvertence, it had not 
been claimed in the schedules. Under such facts, in the Maxson Case, 
supra, this right was accorded the intervening spouse of the bankrupt ; 
but no case has been called to the court's attention, where the home- 
stead exemption had not been perfected under the state law and had 
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not been seasonably claimed under the bankruptcy law, that either 
upon the pétition of the bankrupt or his spouse either bas been allowed 
to recover from the trustée, as a homestead, any part of the estate, 
title to which had vested in him. Nor bave any persuasive reasons 
been advanced to départ from the rule, especially so in a case where, 
as hère, the wife had sought to hold the community estate as her sep- 
arate property, and made no claim to any part of it as a homestead, 
until after it had been advertised for sale by the trustée. Bankruptcy 
Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (U. S. Comp. St. 1901, p. 
3451). 

Under the authority given in the Bankruptcy Act to amend the 
schedules, in which schedules, under the bankruptcy rules adopted, 
the claim to exemptions should be made, the courts bave been libéral 
in the matter of allowing amendments, where the original schedules 
had not made exemption claims; but they bave uniformly required. 
before doing so, that the, omission to make the claim to exemption had 
occurred through inadvertence, and that there had been diligence in 
seeking to cure the defect. Collier on Bankruptcy (9th Ed.) p. 213. 
Thèse essentials are recognized by the principal authority relied upon 
by the petitioner, Udella B. Burnham (In re Maxson [D. C] 170 Fed. 
356, at 359) : 

"But it Cîiiiuot be tli;it îi failure, througli oversislit lu preparing tlie sclied- 
iiles, to tlierein make such claim wll! deprive tlie bankrupt of tlie exemption 
allowed by the state, when tiniely application is made to the court of bank- 
ruptey therefor." 

In the case now at the bar neither inadvertence nor diligence is 
shown. The Maxson Case is distinguished from the case now before 
the court; for, under the lowa law, occupancy by the bankrupt was 
ail that was required to exempt the homestead. It is further distin- 
guished because the intercst of the husband of the bankrupt in the 
homestead, in that case, was fixed and attached prior to the institution 
of the bankruptcy proceedings. 

[5] Real estate of the community property having been converted 
into money before the claim of homestead was made, such money 
would be as any other personal estate. It can in no sensé be consid- 
ered the "proceeds of the homestead." 

Demurrer to pétition of Udella B. Burnham sustained. Demurrer 
to the pétition of the trustée overruled. 



THOMAS V. CHICAGO & X. W. RY. CD. 

(District Court, N. D. lowa, Ccdar Rapids Division. Febraary 17, 1913.) 

No. 19. 

1. Death (§§ 11, 32, 83*) — RiGHT op Aciiox — Statxjtes — IO.mployeb's Liabil- 
ITY Act. 

Uiider the fédéral Jîmployer's Liability Aet (Act Cong. April 22, 1908. 
c. 149, 35 Stat. «5 II;. S. Comp. St. Supp. 1911, p. 13221). creating a 
right of action against railroad conipanies engaged in interstate eom^ 

*For other cases see eame topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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merce lii favoi- of employés injured throu)?h the railroad company's ne&- 
lect, or that of any of its ofHcers or agents, and, in case of death of 
such employé from such Injuries before he Is compensated therefor, in 
favor of his Personal représentative, for the benefit of his surviving wid- 
ow ànd ehildren, if any, and, if none, of his parents, and, if uone, of 
his next of kin dépendent on him, no action can be maintained for the 
benefit of relati\-es other than those specified, and the action conferrerf 
on the relatives specified is independent of that given to the servant, and 
does not include any damages that he might hâve recovered had he 
lived, but is given for the pecuniary loss which such relatives may 
hâve sustained because of decedent's untimely death. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 10, 15, 47, 48. 
107; Deci Dig. §§ 11, 32, 83.*] 

2. EemovAl os Causes (§ 25*)— Actions Removable — Pétition. 

Where an action was instituted in an lowa state court by an lowa 
administratrix against an Illinois railroad company engaged in inter- 
state commerce for the death of plaintiff's intestate while employed by 
défendant in such commerce, but the pétition failed to allège that dé- 
cèdent Jeft surviving him a widow, child, parent, or next of lîin, for 
whosé benefit a right of action survives and should be brought under the 
fédéral Employer's Liability Act (Act April 22. 1908, c. 149, 35 Stat. 65 
[U. S. Comp. St. Supp. 1911, p. 1322]), the pétition did not state a cause 
of action thereunder, though it alleged that by reason of the facts al- 
leged a cause of action had accrued to plaintiff against défendant under 
and by virtue of that act, and hence the action was removable for dl- 
versity of citizenship. 

[Bd. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58, 
59; Dec. Dig. § 25.*] 

3. Action (§ 45*)— Joinder — Pétition — Separate Counts. 

It is permissible under the lowa practice for plaintiff to allège différ- 
ent causes of action in separate C(iunts of the pétition. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 378-383, 385- 
448 ; Dec. Dig. § 45.*] 

At Law.i : Action by Maud M. Thomas, as administratrix of the 
estate of Çrnest H. Thomas, deceased, against the Chicago & North- 
western Railway Company. On motion of plaintiff to remand. De- 
nied. 

Dawley & Wheeler, of Cedar Rapids, lowa, and Searle & Marshall, 
of Rock Island, 111., for plaintifï. 
James Ci Davis, of Des Moines, lowa, for défendant. 

REED, District Judge. This action was commenced by the plain- 
tifï, a citizen of lowa, in the district court of lowa in and for Linn 
county, Aiigust 23, 1912, and was, in due time, removed by the de- 
fendant to this court. 

The pétition is in two counts, the first of which allèges: That the 
plaintifï is the duly appointed and legally qualified administratrix in 
the state of lowa of the estate of Ernest H. Thomas, deceased, and 
that défendant is a railway corporation engaged as a common carrier 
by railroad in interstate commerce. That one of its lines of railway 
extends from Chicago, in the state of Illinois, into and through the 
state of lowa. That on or about November 6, 1910, said Ernest H. 

»For other cases see same topio & i nombeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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Thomas was in the employ of the défendant in interstate commerce as 
a brakeman upon a f reight train in which were being transported cars 
and freight from points without the state of lovva to points in and 
beyond that state. That while plaintiff's intestate was engaged in the 
performance of his duty in switching said train in defendant's rail- 
road yard at Tama, lowa, his foot became caught in a frog or switch, 
which the défendant had neg'ligently failed to properly block or guard 
and keep the same in repair, so as to be reasonably safe for its em- 
ployés ; and, being unable to extricate the same, he was struck by said 
train and received injuries which then and there caused his death, 
and by reason of his death his estate has been damaged in the sum of 
$25,000. That by reason of the foregoing a cause of action has ac- 
crued to the plaintiff against the défendant under and by virtue of the 
provisions of the act of Congress approved April 22, 1908 (Act April 
22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), 
entitled "An act relating to the liability of common carriers by rail- 
road to their employés in certain cases." Judgment is asked against 
the défendant in said sum of $25,000 and costs. 

In the second count it is alleged: For further cause of action 
against the défendant, plaintifï refers to and makes a part hereof ail 
the allégations of count 1, excepting the allégations "that défendant 
was engaged in interstate commerce, and that plaintiff's intestate was 
employed in interstate commerce," as fully as though the same were 
herein repeated at length. That by reason of said facts a cause of ac- 
tion has accrued to plaintiff against thé défendant under and by virtue 
of the provisions of the statutes of the, state of lowa. Judgment is 
asked against the défendant upon this count of the pétition in the 
sum of $25,000 and costs. 

In due time the défendant removed the action to this court upon the 
grovmd alone of the diverse citizenship of the parties ; and the plain- 
tiff moves to remand it to the state court upon two grounds, viz. : 
(1) That this court has no jurisdiction of the action. (2) That the 
removal of the action is expressly forbidden by the amendment of 
April 5, 1910 (36 Stat. 291, c. 143 [U. S. Comp. St. Supp. 1911, p. 
1324]), to the act of April 22, 1908, and section 28 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1094 [U. S. Comp. St. Supp. 
1911, p. 140]). 

The first count of the pétition purports to rest upon the Employer's 
Liability Act of Congress approved April 22, 1908 (35 Stat. 65, c. 149), 
as amended by the act ofj April 5, 1910, commonly known as the Em- 
ployer's Liability Act of Congress. That act provides : 

' "That every common carrier by railroad while engaging in commerce be- 
tweeii any of the several states * * • shall be liable in damages to any 
person sulïering injury while he is employed by such carrier In .such com- 
merce, or, in case of the death of such employé, to his or her Personal repré- 
sentative, for the benelit of the surviviiig widow or husband and chlldten of 
such employé, and, If none, then of such employé'» pai-ents, and, if none, then 
of the next of kin dépendent upoù such employé, for such Injury or death 
resulting in whole or in part frpw the négligence of the carrier, or any o£ ita 
ollicers, agents or employés." 
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By the amendment of April 5, 1910, it is provided that: 

"The jurisdiction of the courts of the United States under thls act shall 
be concurrent with that of the several states, and that no case arising under 
this act, and brought in any state court of compétent jurisdiction, shall be 
removed to any court of the United States." 

Also that, in case of the death of such injured employé, any right 
of action given by the act to a person sufifering injury shall survive to 
his or her personal représentative— 

"for the benefit of the survivlng widow or husband and children of such em- 
ployé, and, if none, then of such eniployé's parents, and, if none, then of the 
next of kin dépendent upon such employé ; but in such cases there shall be 
only one recovery, for the saœe injury." 

In any action brought in the proper District Court of the United 
States under this act as thus amended, or removed thereto from any 
State court, it cannot rightly be said that the United States court "has 
no jurisdiction thereof," for under said act the proper state and 
United States courts are given concurrent jurisdiction of the same. It 
is obvious, however, that Congress by the amendment intended to give 
to the injured employé, or, in case of his death, his personal repré- 
sentative, the right to sue for such injuries, or death, in either the 
proper state or United States court ; and if suit is brought therefor in 
the state court, the plaintiff may seasonably object to its removal by 
the défendant to a United States court, and, if removed over his ob- 
jection, he may hâve it remanded by the United States court to the 
state court from which it is removed. Should he not, however, if the 
cause is removed to the United States court, seasonably move to re- 
mand the same, and should consent to its remaining in the United 
States court, the action may rightly proceed to final judgment therein 
the same as though it had been originally brought in that court. The 
objection that this court is without jurisdiction of the action is not, 
therefore, w^ell taken. 

[1] Was the action rightly removed from the state court? The an- 
swer to this question dépends upon whether or not the plaintiff in her 
pétition states a cause of action arising under the fédéral Employer's 
Liability Act as amended. This act créâtes a right of action against 
a railroad company engaged in interstate commerce, in favor of an 
employé employed by it in such commerce, who is injured through its 
neglect, or that of any of its officers or agents, and, in case of the 
death of such employé from such injuries before he is compensated 
therefor, in favor of his personal représentative, "for the benefit of 
his surviving widovi^ and children, if any, and, if none, then of his 
parents, and, if none, then of the next of kin dépendent upon such 
employé." No right of recovery is given for the benefit of relatives 
other than those specified. Such a right of action did not exist prior 
to this enactment, and the enactment itself supersedes ail state laws 
upon the subject. Mondou v. Railroad Co., 223 U. S. 1, 32 Sup. Ct. 
169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44. 

The right of action given to the dépendent relatives by the act is 
independeiit of that given to the décèdent, and does not includè any 
202 F.— 49 



770 202 FEDERAL REPORTER 

damages that he might Bave recovered from the carrier, had he lived, 
but is given to them for the pecuniary loss which they may hâve sus- 
tained because of his untimely death. Prier to the aniendment of 
April 5, 1910, the right of recovery given to the injured employé did 
not survive his death, but died with him. Michigan Central R. R. Co., 
v. Vreeland, 227 U. S. 59, 33 Sup. Ct. 192, 57 L. Ed. — . By that 
amendment the right of recovery given to décèdent survives his death, 
but not, however, for the benefit of his estate, but of specified relatives 
in the order stated, and for the pecuniary loss which they may hâve 
sustained because of his death. If no such relative survives the dé- 
cèdent, then no right of recovery is given by the act to his personal 
représentative. 

[2] The first count of the pétition allèges plainly enough that the 
défendant, at the time of the in jury to and death of the plaintifï's in- 
testate, was engaged in interstate commerce by railroad between the 
States of Illinois and lowa, and that Thomas was employed by the de- 
fendant in such commerce, and received injuries while so engaged, 
through defendant's neglect, which resulted in his death. But it is no- 
where alieged that deceased left surviving him a widow, child, parent, or 
next of kin, for whose benefit the right of action given to the décèdent 
survives, nor for whose benefit an original right of action was given for 
the pecuniary loss either may hâve sustained because of his untimely 
death, and for whose benefit alone the plaintifï is entitled to recover 
in either event. No facts are therefore alieged in this count of the 
pétition from which it can rightly be determined that a right of ac- 
tion accrued to, or exists in favor of, the plaintifï as administratrix 
of the deceased employé under the fédéral act. True, there is an allé- 
gation "that by reason of the foregoing a cause of action has accrued 
to plaintifï against the défendant under and by virtue of" the Em- 
ployer's Liability Act. But this is a conclusion only, and does not en- 
large the facts previously alieged, and from which the conclusion is 
drawn. The court takes notice of the acts of Congress, and it is to 
the facts alieged in the pétition that it must look to détermine wheth- 
er or not a cause of action is alieged thereunder ; and, if they do not 
show a cause of action arising under some act of Congress, an aver- 
ment that they do so arise avails nothing. 

It may be that it was intended to allège in this count of the pétition 
a cause of action arising under the fédéral Employer's Liability Act. 
If so, essential facts are wholly wanting to show such a cause of ac- 
tion; the averment alone that "the carrier and its employé were en- 
gaged in interstate commerce at the time of the injury to and death of 
the employé" being insufficient to show such a right. If it appeared 
upon the face of the pétition that sufficient facts existed to show a 
right of action under the fédéral act, but were inaptly or defectively 
alieged, such defects could be cured by an amendment, and they might 
be overlooked. But, when essential facts are wholly wanting, effect 
must be given to the pétition as it is written. Besides, this count of 
the pétition plainly allèges that it was the estate only of the deceased 
employé that was damaged by the alieged wrongful acts which caûsed 
his death, and recovery is asked for the benefit of his estate. The 
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damage to the estate, and the measure of recovery therefor, are essen- 
tially différent from the pecuniary loss or in jury to the dépendent rel- 
atives because of the death of the employé, and the measure of recov- 
ery therefor. Michigan Central R. R. Co. v. Vreeland, above ; Amer- 
ican R. R. Co. V. Didrickson, 227 U. S. 145, 33 Sup. Ct. 224, 57 L. 
Ed. — . 

[3] The second count of the pétition is identical with the first, ex- 
cept that it omits the allégations "that défendant was engaged in In- 
terstate commerce, and that plaintifï's intestate was employée! in Inter- 
state commerce," at the time of his alleged injury and death ; and re- 
covery is sought for such injury and death under the statute of lowa 
for the benefit of the estâte of the deceased employé. It is permissible 
under the lowa practice for the plaintiff to allège différent causes of 
action in separate counts of the pétition. Bankson v. Illinois Central 
R. R. Co. (D. C.) 196 Fed. 171. 

The second count of the pétition, therefore, allèges a cause of ac- 
tion arising alone under the law of lowa; and it being alleged in the 
pétition for removal that the plaintiff was at the time of the com- 
mencement of the suit a citizen of lowa, and the défendant then an 
Illinois corporation operating its railroad in the state of lowa, and 
in the Northern judicial district thereof, but was neVer incorporated 
under the law of lowa, the cause was rightly removed to this court. 

Whether or not any cause of action is alleged in the first count of 
the pétition against the défendant will not be determined upon this 
motion; it being sufficient that none is alleged that arises under the 
fédéral Liability Act. Whether or not the action would hâve been re- 
movable, if sufficient facts were alleged in that count to show a right of 
action under the fédéral act as amendecl, is a question that does not 
arise upon this record, and need not be considered. See Bankson v. 
minois Central R. R. Co. (D. C.) 196 Fed. 171. 

The conclusion, therefore, is that the motion to remand should be 
denied ; and it is so ordered. 



HAGERLA v. MISSISSIl'PI RIVER POWER CO. 

(District Court, S. D. lowa, E. D. April 10, 1912.) 

No. 277. 

Removal of Causes (^ 44*) — Pabty Enhitled to REsrovE as Défendant — 

CONDEMNATION l'iiOCEEDINGS — EfFBCT OF CROSS-BILL. 

While, on an appeal by a laiidowner from the award of a slieriffl's jury 
In condemnation proceecliugs, under the lowa statute, the landowner is 
the défendant for removal purposes, the fillng hy such landowner in 
the State court of a pleadlng which is in efl'ect a cross-hill in equlty, 
alleging that the adverse party is a private corporation, without power 
to inaintain the proceedings, and praying for an injunction, makes sud- 
corporation the défendant as to the issues raised by such pleading and 
entitles it to remove the cause, where grounds for removal exist and 
the requisite amount is involved. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. DIg. § 88 ; 
Dec. Dig. § 44.*] 

♦For other cases see same tdpic & § nxjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by Albert Hagerla against the Mississippi River 
Power Company. On motion to remand to state court. Motion denied. 
See, also, 202 Fed. 776. 

Hughes & McCoid, of Keokuk, lowa, for complainant. 
W. E. Blake, of Burlington, lowa, and Geo. B. Stewart, of Et. Madi- 
son, lowa, for défendant. 

SMITH McPHERSON, District Judge. The Power Company, a 
corporation under the laws of Maine, is constructing a dam across 
the Mississippi river between Keokuk, lowa, and Hamilton, 111., for 
the purpose of generating electricity to sell for power and light ; and 
in conjunction therevt'ith is erecting a lock to lift boats to such a height 
as to pass over the rapids of the river, and is constructing a dry dock. 
The river, both in fact and in law, is a navigable stream. The improve- 
ment was authorized by congressional enactment, approved February 9, 
1905, and is to be built under the supervision of the Secretary of War. 

Hagerla owns land in Lee county, lowa, which will be submerged 
by the backwater occasioned by the érection of the dam, lock, and dock. 
That is a taking of property within the meaning of the Constitutions, 
State and national. United States v. Lynah, 188 U. S. 445, 23 Sup. 
Ct. 349, 47 L. Ed. 539. The parties not being able to agrée, the Pow- 
er Company applied to the sheriff of the county for the appointment 
of six freeholders to appraise the damages that Hagerla will sustain. 
Commissioners were appointed by the sheriff, who, upon due notice to 
Hagerla, appraised the damages at the sum of $7,816.60. 

Within the statutory time Hagerla appealed to the district court of 
the county, The appeal was by written notice directed to and served 
on both the sheriff and the Power Company, and the notice is one of 
much détail, reciting ail that had been donc in the matter, botîi by the 
Power Company and the sheriff 's jury, describing the land, and the 
award. Thereupon the case was docketed in the district court of the 
county. Hagerla then filed a pleading in two paragraphs. The first 
paragraph is not designated by name, but recites the appraisement, 
and that the damages sustained by Hagerla are $20,000. The second 
paragraph is as foUows : 

"(2) ïhis plaintifE by way of cross-petition and for affirmative relief al- 
lèges." 

Then follow récitals to the effect that the Power Company is a 
naked trespasser on the bed of the river, the lands of the state of lowa, 
erecting a cofferdam ; that it is a mère private corporation for profit, 
impeding navigation, beyond légal control, and is a continuing tres- 
passer. The paragraph concludes in this language: 

"And this plaintiff therefore prays that the défendant be enjoined and re- 
strained from taking and approprlatlng the property of this plaintiff foi- 
its said illégal use and unwarranted purposes, and that said injunction be 
made permanent and perpétuai, and that this plaintiff hâve ail such other 
and further relief as in equity and good conscience he is entitled." 

Thereupon the Power Company filed its pétition and bond for re- 
moval to this court. 
The state court ordered the removal. 
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A motion by Hagerla to remand is iiow for décision. 

There are some matters relating to removals, not longer subject to 
debate. 

Under the Act of March 3, 1887, c. 373, 24 Stat. 554, and (Act Aug. 
13, 1888, c. 866, 25 Stat. 436 [U. S. Comp. St. 1901, p. 582]), and the 
présent Judiciary Act (Act March 3, 1911, c. 231, § 28, 36 Stat. 1094 
"[U. S. Comp. St. Supp. 1911, p. 140]), whether by reason of a diversity 
of citizenship, or by reason of a fédéral question, no one but a défend- 
ant can obtain a removal. 

Another proposition equally clear is that in a mère naked proceeding 
to appropriate land and ascertain the indemnity, under eminent domain 
proceedings, the landowner is the défendant and the corporation is 
the plaintîff. Railroad v. Boynton, 204 U. S. 570, 27 Sup. Ct. 321, 51 
L. Ed. 629. 

The désignation by the lowa statute of the landowner as plaintiff, 
and the corporation as défendant, is without effect as to removal pro- 
ceedings, and the self-designation by the parties to the record is of no 
importance. And it is equally clear that such a proceeding is an ac- 
tion of a civil nature, and in this case the requisite amount is involved. 

That there is no other phase of American jurisprudence with so 
many refinements and subtleties, as relate to removal proceedings, is 
known by ail who hâve to deal with them. 

Those who dotibt this statement should but read my opinion in Kir- 
by V. Railroad (C. C.) 106 Fed. 551, followed on the same record in 
Myers v. Railroad, 118 lowa, 312, 91 N. W. 1076, citing my décision 
with. approval. Then there is my décision in the Boynton Case, in 
which I reversed my own décision in the Kirby Case, and then the 
affirmation of my Bovnton décision (204 U. S. 571, 27 Sup. Ct. 321, 
51 L. Ed. 629).^ Then turn to the Wisner Case, 203 U. S. 449, 27 Sup. 
Ct. 150, 51 L. Ed. 264, followed by the criticism and partial overruling 
in Re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 
Ann. Cas. 1164, and in Re Winn, 213 U. S. 458, 29 Sup. Ct. 515, 53 
L. Ed. 873, and then see Ex parte Harding, 219 U. S. 363, 31 Sup. 
Ct. 324, 55 L. Ed. 252, 37 L. R. A. (N. S.) 392, overruling the Wisner 
and Winn Cases. 

I call attention to those cases, not by way of criticism, but to show 
the late décisions, and to show the vexing questions judges on the cir- 
cuit hâve had to consider. 

Jiere is a case which présents removal questions relating both to 
diversity of citizenship, and fédéral questions. Both of such ques- 
tions are presented by the pleading filed by Hagerla and the removal 
pétition filed by the Power Company. The latter specifically recites 
fédéral questions, and the pleading of Hagerla recites facts, coupled 
with facts of which the court takes judicial notice, such as the naviga- 
bility of the river, and the ownership of the bed of the river, and the 
supervision and control over the same by the gênerai government, 
which présent fédéral questions equally clear. So that, both phases 
are kept in mind as I reach a conclusion. 

And another proposition must not be overlooked. Under the lowà 
practice acts, both légal and équitable défenses can be pleaded; even 
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contradictory défenses can be pleaded. But tlie United States pro- 
cédure forbids such a practice. 

As a défendant only can remove a case, the question hère is 
as to whether Hagerla or the Power Company is the real défendant. 
That Hagerla is the défendant as to the taking of his property in the 
proceedings at law, and the assessment of his damages, is not longer 
questioned, by reason of the Boynton Case. But this is not ail of the 
case. He says in effect that the building of the lock and dry dock 
are but incidents to the building of the dam, and that the dam is an 
enterprise of a private nature for private gain. That is a question 
of fâct coupled with matters judicially noticed. But it is not a ques- 
tion for a jury. It is a question to be heard either in certiorari or quo 
warranto, of doubtful efficiency. But even with such proceedings 
there would hâve to be an auxiliary writ of injunction to protect 
Hagerla, if in the right. His counsel recognize this by a distinct prayer 
for the writ, coupled with another prayer for gênerai équitable relief. 
And Hagerla's counsel emphasize this, after nrst suggesting a with- 
drawal of the prayer, they reinstate it and keep it of record. This is 
a matter of very great importance. If sustained, neither the dam, nor 
lock, nor dry dock can be completed, and if completed must be abated 
by destruction, and millions of dollars lost, and one of the great enter- 
prises of ail history abandoned ; and ail this because of the contention 
as to a différence as to damages, whether Hagerla shall be paid $7,816.- 
60 or $20,000, or some intermediate sum. A court of equity can issue 
the injunction as prayed; it can order the fuU sum deposited in the 
registry of the court; it can order the fuU sum of $20,000 paid over 
to Hagerla with a bond back to ref und ; or it can order the Power 
Company to give a bond for the fuU payment when ascertained. And 
as conditions change, a court of equity can take hold of and control 
the situation to the full protection of both parties. This is so because 
of the gênerai principles of equity recognized by section 723 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 583), by reason of the fact 
that there is not at law a plain, adéquate, and complète remedy. And 
thèse matters cannot be grasped other than by a bill or cross-bill in 
equity, to which the other party can both answer and file a cross-bill. 
And that is precisely what Hagerla's counsel conceded when they filed 
this pleading to which they gave no name. It is a bill in equity, both 
as to phrasing and in substance and effect. And by filing it Hagerla 
made himself a complainant in a bill in equity, and thereby challenged 
the Power Company to contend against it, by reason of which it is a 
défendant. 

And such a défendant has the right of removal. 

West V. Aurora, 6 Wall. 139, 18 L. Ed. 819, is relied on to defeat a 
removal. That case arose under the Judiciary Act of Sept. 24, 1789, 
c. 20, 1 Stat. 73. The record doeâ not clearly appear. But it does 
appear that an answer only was filed, attended, however, with a prayer 
for injunctive relief, and it was held that the case was not removable 
by the plaintiffs who brought the action. This was so held because, 
when the plaintiffs dismissed their original pleading,. then nothing was 
left for décision other than the défensive pleas. To make that case 
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in point, Hageiia would hâve to first dismiss his case, viz., his appeal, 
from the award, which he does not purpose doing. 

The following cases sustain the proposition that the Power Company 
has the right of removal: Clarkson v. Manson (C. C.) 4 Fed. 257, 
bv Blatchford, Judge; Carson & Rand Lbr. Co. v. Holtzclaw (C. C.) 
39 Fed. 578, by Thayer, Judge; Walcott v. Watson (C. C.) 46 Fed. 
529, by Hawley, Judge ; Price v. Ellis (C. C.) 129 Fed. 482, by Tric- 
her, Judge. And that the party bringing the case becomes a défend- 
ant to a cross-bill, see Kirby v. American Co., 194 U. S. 141, 24 Sup. 
Ct. 619, 48 L. Ed. 911. Such has been the uniform practice in so far 
as my expérience and observation has extended. In some jurisdic- 
tions within this circuit the uniform practice is to separately docket 
the cross-bill, making the party filing it appear as complainant. 

My holdings are: 

1. This is an action of a civil nature, and présents matters in value, 
both in the law action, and by paragraph 2 of Hagerla's pleading, in 
excess of $3,000. 

2. It is a controversy between citizens of lowa and Maine, and aiso 
présents fédéral questions. 

3. That as the case stood when the record made by the sherifï and 
appraisers were filed in the state court, the case, and it was then first 
made a case, was not removable. 

4. When Hagerla filed paragraph 2 of his pleading, he filed in eiïect 
a cross-petition in equity, which in this court is in effect a bill in 
equity in which Hagerla is complainant, and the Power Company is 
the défendant. 

5. The Power Company is a nonresident and noncitizen of lowa, 
and has the right of removal. 

6. By reason of the removal of the cross-bill, the entire case is 
now in this court. 

7. The Power Company must plead to the cross-bill by way of 
cross-bill, answer, or other plea. But I hold that the landowner 
Hagerla is entitled to a jury trial on the question of the amount of 
his damages. 

8. And I hold that neither by certiorari, quo warranto, nor by pro- 
ceedings instituted before the sheriff, can the povver to take the land be 
determined. The only plain, adéquate, and complète remedy is by 
proceedings in equity. 

This court will retain jurisdiction over the parties and the entire 
subject-matter for further proceedings, and the motion to remand is 
overruled. 
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HAGERLA v. MISSISSIPPI RIVER POWER CO. 

(District Court, S. D. lowa, E. D. February 3, 1913.) 

No. 277. 

1. Navigable Watees (§ 36*) — Tiïle and Rights of Ripabiatj Owners. 

Under tlie law of lowa, a riparian owner on a navigable stream owns 
the fee only to hlgh-water mark, while the state in its sovereign capacity 
holds title to ttie soll below in trust for navigation and commerce and 
other public uses. It lias been the pollcy of the state for many years to per- 
mit such ripariau owners to build structures from their boundaries into 
the stream for use in connection with navigation and commerce. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 180- 
200 ; Dec. Dig. § 36.»] 

2. Fbanchisks (§ 15*) — Fohfeiture — Conditions Subséquent. 

Conditions subséquent are never self-forfelting, and the failure of a 
corporation to perform the conditions of a graut from the staife withln 
the time llmlted does not forfait its grant without action by the stute, 
and In no event can its rlght be questloned by an indlvidual. 

[Ed. Note.— For other cases, see Franchises, Dec. Dig. § 15.*] 

3. Eminent Domain (§ 288*) — Action by Landowner — Lâches. 

A landowner, whose land would be flooded by a projected dam across 
the Mississippi, who took no action until after the corporation building 
the dam had expended millions of dollars in the work and in the pur- 
chase of other lands simllarly situated, but negotiated for the sale of his 
own land and awaited the action of a sherlff's jury in eondemnation pro- 
ceedings, is estopped by lâches from then questiouing the power of the 
Company to build the dam or to exercise the power of eminent domain. 

[Ed. Note. — For other cases, see Eminent Domain, Q\ t. Dig. §§ 783- 
788; Dec. Dig. § 288.*] 

4. Removal or Causes (§ 106*) — Remand — Waivek or Rioiit. 

Where a removed cause was one withln the gênerai jurlsdlctlon of the 
fédéral court, and after complainant's motion to reniaud had been over- 
ruled he joined in a stipulation, flled addltlonal pleadings, and set the 
case down for hearlng on bill and answer, the question of defendaut's 
right to remove cannot be again raised. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 216; 
Dec. Dig. § 106.*] 

5. Navigable Watebs (§ 22*)— Construction of Statute — "Assent" De- 

fined. 

Act Feb. 9, 1905, c. 566, 33 Stat. 712, "grantlng to the Keokuk & Ham- 
ilton Water Power Company rights to construct and maintain * * * 
a dam across the Mississippi river," provides, in section 1, that "thé as- 
sent of Congress is hereby glven" to such company to construct the îlam. 
Held, that the word "assent" as so used was s-.'iuivalent in meaning to 
the Word "authorlze." 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 100- 
120, 132 ; Dec. Dig. § 22.» 
For other définitions, see Words and Phrases, vol. 1, pp. 545-547.] 

6. Constitutional Law (§ 130*) — Eminent Domain— Délégation of Power 

— Foreign (Corporation — Contract Right. 

Where a foreign corporation by complylng wlth the laws of a state 
acquires the right under such laws to exercise the power of eminent 

•For other cases see same topic & § numbee in Dec. &. Am. Diga. 1907 to date, & Rep'r Indexes 
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domai» in tlie state and expends money on the project to which the 
exercise of sucli power is essential, It has a contract right to exercise 
it wliicli is proteeted from impairnieiit by the fédéral Constitution. 

[Ed. ]S'ote. — For otlier cases, see Constitutional Law, Cent. Dig. § 301; 
Dec. Dig. § l.'ÎO.*] 

7. l'jMiNE.N'T Domain (§ 10*) — Délégation of Power — Foreign Coeporatoon. 

A corijoration, altliough without tlie power of eminent domain in tlie 
state of Its création, may exercise sueli power in anotlier state if vested 
tlierewitli by tlie statutes of sucli state. 

[ICd. iS'ote. — For other cases, see lîlmiuent Domain, Cent. Dig. §§ 35-48; 
Dec. Dig. § 10.*] 

8. Eminent Domain (§ 10*) — Délégation of Power — Foreign Corporations 

— Public Use. 

Code îowa 1S97, § 1990, authorizes any corporation organized for 
the purpose of utillzing any water power within the state or of any 
stream lying upon the borders thereof to condemn such lands as niay 
be necessary for its plant under the power of eminent domain, and sec- 
tion 1637 et seq. authorizes foreign corporations on complianee with their 
provisions to corne into the state with ail the rights of doiiiestic corpora- 
tions. Ueld, that a foreign corporation complylng with such provisions, 
which was authorlzed by its charter and also by aot of Congress (Act 
Feb. 9, 1905, c. 566, 33 Stat. 712) to bulld a dam across the Mississippi 
liver at a rapids, in aid of navigation, and also to utilize the water pow- 
er to générale electrleity to be transported and used in différent states, 
had power to condemn land which would necessarily be overflowed by 
its dam ; such flowing constituting a taking for a public use. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 35-48 ; 
Dec. Dig. § 10.*] 

9. Eminent Domain (§ 10*) — Délégation of Power — Exception of "Mànu- 

factubing" Corporations. 

A corporation organized to engage in the business of generating elec- 
trical power, to be sold to others, is net a "nianufacturing" corporation 
within the meaning of a statute excepting such corporations from those 
developing water power on which it confers the right of eminent do- 
main. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 35-48; 
Dec. Dig. § 10.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4.346-4358.] 

10. Navigable Waters (§ 22*) — Mississippi Kiveb — Improvement of Navi- 

gation — Power of Congress. 

Congress has suprême authorlty as to plans and methods of improving 
navigation on the Mississippi river, and whether it appropriâtes money 
from the treasury for the construction of a dam and lock to enable ves- 
sels to pass rapids, or whetlier it authorizes a corporation to build such 
Improvements and permits it to use the water power created thoreby to 
generate electrleity to be distributed and sold in adjoining states to 
comi)ensate for the public improvement, its action is equally beyoud the 
control of the courts. 

[Ed. Note. — For other cases, see Nailgalile Waters, Cent. Dig. §§ 100- 
120, 132; Dec. Dig. § 22.*] 

In Equity. Bill by Albert Hagerla against the Mississippi River 
Power Company. Hearing on bill and answer. Decree for défendant. 
See, also, 202 Fed. 771. 

•For other cases see same topic & 5 numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Félix T. Hughes, of Keokuk, lowa, and Ernest McCoid, of Keokuk, 
lowa, for complainant. 

W. E. Blake, of Burlington, lowa, George B. Stewart, of Et. Madi- 
son, lowa, J. O. Boyd, of Keokuk, lowa, and Hazen I. Sawyer, of Ke- 
okuk, lowa, for défendant. 

SMITH McPHERSON, District Judge. This case présents the 
question as to whether the above-named Power Company, in con- 
structing a dam across the Mississippi river, has the power of eminent 
domain. The case was set down by Hagerla for hearing on bill and 
answer. The rule in such a case is : 

(1) Ali facts well pleaded in the bill and not denied must be taken 
as true. Allégations denied are taken as untrue. 

(2) Affirmative récitals pleaded in the answer and germane to the 
bill will be taken as true. 

(3) Mère conclusions, either of fact or law, whether in the bill or 
answer, will be disregarded. 

(4) Eacts of which courts take judicial notice will be considered, al- 
though not pleaded by either party. 

The Keokuk & Hamilton Water Power Company, a corporation 
created under the laws of Illinois, was empowered to develop and util- 
ize the water power of the Des Moines rapids in the Mississippi riv- 
er, with power to construct a dam and other improvements as may be 
necessary to create and utilize such water power and to rent and sell 
power, and to carry on and conduct ail business enterprises by which 
water power and its products may be directly or indirectly used. That 
company was licensed and authorized to do business in lowa. Later 
on the Congress of the United States enacted a statute entitled: 

"An act grantlng to tlie Keoknk & Hamilton Water Power Company rights 
to construct and niaintain for the Improvement of navigation and develop- 
nient of water power a dam across the Mississippi river." 

This act was approved February 9, 1905 (33 Stat. 712, c. 566). 
Section 1 provides: 

"That the assent of Congress is liereliy given to tlie Keokuk & Hamilton 
Water Power Company, * * * its successors, and assigns, to erect * * » 
;i dam * * * across the Mississippi river at * * * tlie foot of the 
Des Moines rapids, froni Keokuk, lowa, to Hamilton, Illinois, and to con- 
struct, operate and maintain power stations * * * in connection with 
the said dam, with suitat)le accessories for the developmeut of water power. 
and the génération, use, and transmission * * * of eleetric energy. * * * " 

The statute provides that, in lieu of the three locks and the dry dock 
now owned by the government, the company shall build, in connection 
with the dam, at places designated by the Secretary of War, a lock and 
dry dock to accomniodate the traffic on the river. The Secretary of 
War was empowered to approve the plans for the dam, lock, dry dock, 
and appurtenant works, and ail said works should be constructed un- 
der the supervision of an arniy officer designated by the Secretary of 
War. 

The company was required to pay ail persons for lands thus taken, 
overflowed, or damaged by the construction and opération of the said 
works, and the gênerai government was not to be liable for any dâm- 
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âges or for any part of the costs of said works. But when complétée! 
to the satisfaction of the Secretary of War, the United States should 
hâve the ownership and control of the lock, dry dock, and appurte- 
nances, and operate and maintain the same. The company was further 
required to provide, in connection v^rith said improvements, a suitable 
power plant for operating and lighting the lock, dry dock, and ap- 
purtenances, under spécifications approved by the Secretary of War. 
The company was required to commence said improvements within five 
years from the date of the approval of the statute, and complète the 
same vi'ithin ten years from said date. The Keokuk & Hamilton Wa- 
ter Power Company commenced the construction of said improvements 
on January 8, 1910. 

The Des Moines rapids of the Mississippi river are llVz miles in 
length, with a fall of 22.68 feet, by reason whereof there can be no 
navigation on the river in low or ordinary stages of the water. In 
the interest of navigation, more than 30 years ago, after an expendi- 
ture of many millions of dollars, the government completed a canal 
on the lowa side around said rapids, with a depth of 5 feet, and in 
which there is a dry dock and three locks. But such canal and locks 
hâve long since become inadéquate for the navigation and for the 
commerce. The government is put to an annual expense of a large 
sum for the opération and maintenance of said canal and dry dock 
and the three locks. When the dam in question is completed, the gov- 
ernment canal, locks, and dry dock will be submergea in water and 
rendered useless. 

The dam will hâve a length of 4,278 feet, or practically four-fifths 
of a mile. The base of the dam will be 42 feet wide, and the' top 29 
feet wide, with a height of 53 feet. In the dam are 119 arches, in 
which are as many spillways and gâtes, the use of which are to pro- 
vide a constant level of water above the dam. At the foot of the 
rapids on the lovva side is the city of Keokuk, opposite which is the 
city of Hamilton, 111. In the dam will be a lock 400 feet in length and 
110 feet in width, inside measurements, with a lift of 40 f>;et, through 
which ail boats can be carried to or from the river below and the water 
above as formed by the dam. The dam will back the water up, or 
f orm a pooL as far to the north as the city of Burlington, something 
like 60 miles distant. Between the thread of the river and thé lowa 
shore there is to be a power house built in the bed of the river. The 
foundation of this power house is 26 feet deep in the rock bed, 1,800 
feet in length, and 266 feet in width. The power house itself will be 
î,718 feet long, 135 feet wide, and 144 feet high. On the lowa side 
there is to be a dry dock of sufficient capacity to dock any river ves- 
sel therein, so that the water can be drawn off and vessels repaired. 
The river at the point in question runs from north to south. The dam 
proper extends from the Illinois shore to the northeast corner of the 
power house; the power house lengthwise being from north to south. 
Between the southwest corner of the power house and the lowa shore 
is the dry dock, and adjoining on the west of the dry dock is the lowa 
shore. Protection is given against floating ice and driftwood frorn 
getting inio the turbines. The dam and the locks, power house and 
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dry dock, arches and spillways, as well as foundations, are ail to be 
built of concrète formed from crnshed rock, sand, water, and cernent, 
and, when completed, ail said improvements and structures will com- 
prise one structure of solid concrète from the Illinois to the lowa 
shore. The power house is to be equipped with'30 turbines each fur- 
nishing 10,000 horse power at tlie works, the révolutions of which will 
be 57.7 per minute, with an efficiency of 86 per cent. 

After the Keokuk & Hamilton Company liad proceeded with the 
work until February, 1911, it assigned and conveyed its rights to the 
Mississippi River Power Company, a corporation created and existing 
under the laws of the state of Maine. That company is stiU prosecut- 
ing the work, which will be completed within a few months. It bas 
already entered into a contract for the furnishing of 60,000 horse 
power of electric energy for a term of 99 years, to be delivered to 
parties in the city of St. Louis, approximately 135 miles distant. It 
proposes to furnish the remainder of the power to parties at cities in 
the States of lowa, Illinois, and Missou-.»»i, but it does not propose to 
use any of this power for its own uses other than in the opération of 
its power house in connection with the power for lighting the same 
and for operating the locks and the dry dock. The capacity of the 
dam at the points of delivery at St. Louis and elsewhere will equal 
at least 200,000 horse power. 

Hagerla, a citizen of lowa, owns, on the bottoms on the lowa side 
of the river, 35 miles distant from the dam, 220 acres of land, a part 
of which ail the time, and at times the whole thereof, will be sub- 
merged by reason of the pool formed by the dam and gâtes. The 
Power Company bas bought and paid for, at an expense of more than 
$1,000,000, more than 600 farms ; ail to be thus submerged, with the 
exception of Hagerla's and six others. Hagerla and the company 
were unable to agrée as to the valuation to be placed on his land. 
Thereupon the Power Company, under title 10 of chapter 3 ot the 
lowa Code, 1897, filed its pétition praying for the appointment of a 
commission, or jury of six men, to fix the valuation of Hagerla's land. 
Hagerla was given timely notice of the time and place of hearing. 
This proceeding resulted in an award in favor of Hagerla of $7,816.60. 
From that award Hagerla appealed to the district court of Lee coun- 
ty, lowa, asking that the award be increased to $20,000. The company 
at once deposited with the sheriff of the county the amount of the 
award and the costs. In the district court of Lee county, Hagerla 
filed a pleading, coupled with which was a cross-bill in equity, by 
which he challenged the constitutional right of the Power Company to 
thus take his land for any sum. Thereupon the company, a défend- 
ant as to said cross-bill, obtained an order to remove the case to this 
court. Thereaf ter Hagerla filed a motion in this court to remand the 
case to the state court, and that motion was denied. 

Thereafter Hagerla filed a stipulation as to pleading, and then filed 
an elaborate bill of complaint in equity asking that the Power Com- 
pany be enjoined from overflowing his land, and, coupled with the 
prayer, prays for a writ of injunction on final hearing, and for gênerai 
équitable relief. Later Hagerla filed a motion to dismiss his cross- 
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bill, and still later by writing withdrew his motion. To that bill of 
complaint the Power Company filed an answer. Since then each party 
has filed amendments to pleading.s; and it is upon that bill of com- 
plaint and answer, each as amended, that the case has been set down 
for hearing on Hagerla's motion, and is now to be determined by this 
court. There are other facts to be stated later. 

[1] Hagerla contends that from the thread of the stream to high- 
water mark, the title to both water and soil is in the state of lowa. 
That is true, but such title is held in trust for navigation and com- 
merce and other public uses. To contend that such title is in trust for 
the people of lowa as tenants in common is without the slightest force. 
And when it is said that the state holds such title in trust, the word 
"state" is as was defined in the great case of Texas v. White, 7 Wall. 
700, 19 ly. Ed. 227. The state has no proprietary ownership, but the 
title and holdings are in trust for public uses — navigation, fisheries, and 
other public uses. 

Much was said in argument as to the riparian rights. In this case 
the Power Company holds the légal title in fee to the soil at the shore 
place of thèse structures, and for a long distance up the river on each 
side. And since the year 1874 (Code 1897, § 2032), it has been the 
législative policy of lowa to allow the fee owners of adjacent shore 
lands to build piers, cribs, "and other convenient érections" to be used 
in connection with navigation and commerce. But the riparian pro- 
prietor only owns to high-water mark. Hall v. Hobart, 186 Fed. 426, 
108 C. C. A. 348 (Circuit Court of Appeals, Eighth Circuit) ; Steele 
V. Sanchez, 72 lowa, 65, 67, 33 N. W. 366, 2 Am. St. Rep. 233 ; Mus- 
ser V. Hershey, 42 lowa, 356; Grant v. Davenport, ISTowa, 179, 185 ; 
McManus v. Carmichael, 3 lowa, 1. 

At the common law no stream above tidewater was navigable in 
law. But the question was otherwise settled as to this country in 1851 
by the Suprême Court in the case of Genesee Chief, 12 How. 443, 13 
L. Ed. 1058, and from that day to this the conclusion therein reached 
has been followed by ail American courts, state and national. If a 
stream is navigable in fact, it is navigable in law. And the Missis- 
sippi river is not only navigable both in fact and law, but is navigable 
for 2,000 miles, more than one-fourth of which is between Keokuk 
and St. Paul. And it is equally true that Congress, and Congress alone, 
has the suprême control thereof , because it is a navigable stream, and 
because its commerce is Interstate and foreign. Philadelphia v. Stim- 
son, Secretary of War, 223 U. S. 605, 635, 32 Sup. Ct. 340, 56 L. Ed. 
570 ; Union Bridge Co. v. United States, 204 U. S. 364, 27 Sup. Ct. 
367, 51 L. Ed. 523; United States v. Rio Grande, 174 U. S. 690, 19 
Sup. Ct. 770, 43 L. Ed. 1136. And such has been the uniform hold- 
ings, with the single exception, allowing the states to act, as held in 
the famous case of the Black Bird Creek, 2 Pet. 245, 7 L,. Ed. 412, 
and subséquent like cases, as to matters of local concern only, until 
Congress takes action. 

And the législative déclarations hâve been equally emphatic. The 
ordinance of 1787 recognized it. The Spanish Treaty of 1795 so de- 
clared. The enabling act for the territory of Orléans to form a state, 
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of February 20, 1811 (chapter 21, 2 Stat. 641), declared that the Mis- 
sissippi river "shall be a common highway and forever f ree." The act 
admitting Louisiana as a state (Act April 8, 1812, c. 50, § 1, 2 Stat. 
703) so declared, the act forming Missouri as a territory (Act June 4, 
1812, c. 95, § 15, 2 Stat. 747), and the later act admitting Missouri as a 
State (Act March 6, 1820, c. 22, § 2, 3 Stat. 545, 546), likewise declared. 
The statute for the survey and sale of public lands (May 18, 1796, c. 
29, § 9, 1 Stat. 468) declared that the navigable waters shall remain 
public highways. And the same is true as to ail the enactments form- 
ing the territories, and admitting the states of Illinois, Wisconsin, 
Minnesota, and lowa. So that from any view, this river is peculiarly 
and solely under the power and control of the nation, and the nation 
can and does act only through Congress, acting either directly or by 
and through povvers delegated. And it is for neither lowa nor Illi- 
nois, and much less an individual, to in the slightest degree attempt 
to control navigation or commerce on this river. And Congress never 
bas attempted to limit or burden navigation on the river, with but one 
exception, and that exception is in the interest of Interstate commerce 
by land. When the first bridge across this river (Davenport and Rock 
Island) was provided for, the owners of steamboats combined to pre- 
vent its building, insisting that they had the inonopoly of the free use 
of the river, and that the bridge piers, and draws woùld delay them, 
and add to the hazards. But that eminent equity judge and scholar in 
constitutional law, Judge Love, who so long presided in this court, 
adopted the argument and phrasing of Abraham Lincoln representing 
the railway company, and held that interstate commerce should be free 
"across" as well as "lengthwise" the river. And see United States v. 
Railroad Bridge Co., 6 McLean, 517, Fed. Cas. No. 16,114. And now 
we hâve near 20 bridges across this river, ail built with the "assent" 
or "authority" of Congress, and ail built under the supervision of the 
Secretary of War or other designated officer, but ail built so as to place 
the lightest possible burden on the commerce of the river. 

[2] Hagerla contends by counsel that this dam, the lock, etc., were 
not commenced as soon as required by lowa statute, lowa Code, § 
1994. But conditions subséquent are never self-forfeiting, but are 
grounds only for déclarations of f orf eiture by the power which makes 
the grant. And if a déclaration of forfeiture by the granting power 
is delayed, then the grant as originally made will remain in force until 
such forfeiture is lawfully declared. A citation of authorities to sup- 
port this elementary statement is unnecessary. Aside from that, it 
is never within the rights or power of an individual to raise a state 
or governmental question as to excess of power. Kerfoot v. Farmers' 
Bank, 218 U. S. 281, 31 Sup. Ct. 14, 54 L. Ed. 1042; C, B. & Q. R. 
R. v. Lewis, 53 lowa, 101, 4 N. W. 842 ; National Bank v. Matthews, 
98 U. S. 621, 25 L. Ed. 188; Silver Lake Bank v. North, 4 Johns. 
Ch.^(N. Y.) 370, by Chancellor Kent. 

[3] In this case Congress by enactment provided for the improve- 
ments in 1905. Work visible to ail was actually commenced on the 
ground in January, 1910. Newspapers of the vicinity had had many 
detailed accounts, with référence to the project. Thousands of men 
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were employed in and about tlie works. Hundreds of landowners, 
many of them neighbors of Hagerla, had sold their lands which would 
be overflovved to the Power Company. Hagerla had gone into the 
Illinois courts (September 30, 1911) to enjoin the prosecution of the 
enterprise, which action voluntarily by Hagerla awaits this case. In 
the meantime the Power Company had expended millions of dollars, 
lie made no protest as to lack of authority of the Power Company 
to take by condemnation proceedings, but, on the contrary, negotiated 
to hâve a price fixed by agreement. He awaited the action of the sher- 
ifï's jury. He was disappointed as to the amount of the award. He 
then appealed, by which he elected to adopt the remedy at law to hâve 
damages assessed. And then on appeal, after first claiming he was 
entitled to a larger award, for the first time challenged the power to 
thus take his land, excepting at a price to be named by him alone, and 
not by negotiations, nor by judicial award. He then did not ask for a 
temporary injunction. This is not ec]uitable. Thèse acts are within the 
doctrine of lâches. It is now too late for him to be heard on the ques- 
tion of power. New York v. Fine, 185 U. S. 93, 22 Sup. Ct. 592, 46 
L,. Ed. 820; Abraham v. Ordway, 158 U. S. 416, 15 Sup. Ct. 894, 39 
L. Ed. 1036; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873, 36 
L. Ed. 738; Bliss v. Anaconda (C. C.) 167 Fed. 342 et seq.; Penrhyn 
V. Granville, 181 N. Y. 80, 73 N. E._ 566, 2 Ann. Cas. 782. 

The period of the statute of limitations is not the sole test. Mère 
time is not of itself controUing. But if investments are about being 
made, and the status of the parties changing, a complaining party must 
act promptly before a court of equity will give attention to an alleged 
wrong. Such is the rule as uniformly stated by the text-books and 
authorities. 

[4] The question as to the removal of this case has again been ar- 
gued. If Hagerla had stood on his motion to remand, it might still 
be a live question. But after this court had denied his motion to re- 
mand, he and the Power Company signed and filed in the case a stip- 
ulation as to time for pleading. He filed a motion to withdraw his 
cross-petition, and later withdrew his motion. Still later Hagerla filed 
an amended bill setting out his case with most elaborate détail, with 
ail the particularity of an original bill in equity with the prayer in- 
cluded. Instead of filing a gênerai replication, he then filed a motion 
to hâve the case heard on bill and answer. The Power Company ac- 
cepted the issues thus tendered, and the court has taken the submis- 
sion of the case on such issues. Hagerla is a citizen of this district, 
and the Power Company is a corporation of Maine. Besides, a fédéral 
question is presented by the bill. The jurisdictional amount is in- 
volved. It is an action of a civil nature. Therefore this - proceeding 
has ail the requirements of an original bill, in which he invokes the 
powers of this court sitting on the equity side of the docket. Any and 
ail that occurred in the state court can be taken for naught, and the 
case can stand as it does stand on the pleadings filed in this court, vest- 
ing this court with ail its powers, so that it is immaterial what was 
done as to the removal or motion to remand. 

[5] The title of the act is "granting" the right to construct and 
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maintain the dam. Section 1 of the statute recites that the "assent" 
of Congress is given. Whether the word "assent" is as though the 
Word "authorize" had been used, has been in this case the subject of 
much discussion. It is worthy of but little considération in my opin- 
ion, other than to state that the statute as a vvhole shows what Con- 
gress had in mind, and what Congress attempted to do. And that the 
statute must be read in its entirety falls within an elementary rule for 
the construction of statutes. The statute as a whole, with the accept- 
ance by the company, makes a contract. With référence to bridges 
and other structures on or across navigable waters, in ail the statutes 
for many years, those enacted both before and since the act of Con- 
gress in question, Congress has used the words "assent" and "consent" 
and "authorize" and "empower" indiscriminately, as though synonyms 
of the same and like meaning. Such is the fact, and it is unnecessary 
to schedule thèse statutes. Not only so, but the act of Congress ap- 
proved June 29, 1906 (chapter 3628, 34 Stat. 632 [U. S. Comp. St. 
Supp. 1911, pp. 1543, 1544]), amending an act approved May 16, 1906 
(chapter 2465, 34 Stat. 196), following the report No. 4,945 of the 
Committee on Rivers and Harbors, House of Représentatives, Fifty- 
Ninth Congress, First Session, and the act of Congress approved June 
23, 1910 (chapter 360, 36 Stat. 593 [U. S. Comp. St. Supp. 1911, p. 
1559]), ail show most clearly that the word "assent" has received the 
législative construction and means the same as though the word "au- 
thorize" or "empower" had been used. ' 

[6] The State of lowa, through the proper officers, acting under a 
valid statute, admitted the Power Company, a corporation of Maine, 
to corne into the state to transact the very business now questioned, 
namely, to construct the dam, power house, lock, and dry dock, and 
expend millions of dollars therefor. The state extended such invita- 
tion, granted the entrance into the state, and accepted the statutory 
license fee. Coming into the state, paying the fées, and obtaining per- 
mit f rom the Secretary of State is expressly authorized by section 1637 
of the lowa Code. Section 1638 provides : 

"No foreign corporation whicli has not In good faith complied with the 

provisions ot this chapter and taken out a permit sliall possess the rigbt 

to exercise the power of eminent domain ♦ ♦ ♦ until It has so complied 
herewlth and taken out such permit." 

So that this Power Company, having complied with the statute, had 
ail the rights to remain in lowa, built its structure, at least from the 
lowa shore to the thread of the stream, and was given the power of 
eminent domain, and to take lands by purchase. Now to drive it from 
the state and render useless such improvements and such expenditures 
would be in violation of the clause of the Constitution prohibiting the 
impairment of contracts. American Smelting Co. v. Colorado, 204 U. 
S. 103, 27 Sup. Ct. 198, 51 L. Ed. 393, 9 Ann. Cas. 978. 

[7] Southern Bridge y. Stone, 174 Mo. 1, 73 S. W. 453, 63 L. R. 
A. 301, holds that a foreign corporation without the power of eminent 
domain in the state of its création may exercise such power in the state 
where the property is situated, if the statutes of such state vest the 
power in a foreign corporation. So that it is not material whether the 
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constructing company under tbe laws of Illinois or Maine hâve such 
power. 

There are three questions, which, if affirmatively decided, give the 
Power Company the power of eminent domain, as stated by the Cir- 
cuit Court of Appeals for this circuit in Foltz v. Railroad, 60 Fed. 
316, 319, 8 C. C. A. 635, 638, Judge Sanborn writing the opinion: 

(1) Has the corporation légal capacity to exercise the power of em- 
inent domain? 

(2) Is it necessary for the corporation to take the land it seeks to 
condemn ? 

(3) Does it seek it for a public use ? 

[8] Section 1 of the act of Congress of February 9, 1905, provides 
that the Power Company shall make compensation for ail lands that 
may be taken, overflowed, or damaged by the construction, main- 
tenance, and opération of said works, in accordance with the laws 
of the state where such lands or other property may be situate. 

Section 1990 of the lowa Code, being a part of title 10 thereof, 
provides that any person or corporation organized for the purpose 
of utilizing any water power within the state or any streams lying 
upon the borders thereof may take and hold so much real estate as 
may be necessary for the location, construction, and convenient use 
for the means employed in the utilization of such water power and 
for the construction of such buildings and appurtenances as may be 
required. But compensation shall be made for the lands so taken, in 
the manner provided for taking private property for the works of in- 
ternai improvement. 

When the Constitution was adopted empowering Congress to regu- 
late commerce between the states, with foreign nations, and with 
Indian tribes, the then existing evil sought to be remedied was as to 
the commerce carried between Connecticut and New York, and be- 
tween some of the other states, which commerce was carried in part 
by small boats, but largely by wagon. The commerce consisted largely 
of vegetables and cordwood. The steam engine had but recently been 
invented, and railroads were not to be known for about 30 years. 
Steamboats were not to be known for nearly 20 years, and so wise 
a man as Chancellor Kent reached the erroneous conclusion in the 
great case of Ogden v. Gibbons, 4 Johns. Ch. 150, that steamboats 
did not corne within the constitutional provision when carrying com- 
merce between the states. Electricity was unknown except as dem- 
onstrated by Franklin with his kite, followed by the lightning rod. 
The text-books on the subject of natural philosophy or physics as 
then used, and continued in use until within the last 40 years, de- 
voted îess than two pages to the subject of electricity, and could 
suggest no utility therefor other than the lightning rod, and defining 
electricity as "a very subtle and unknown agency." Later came the 
telegraph, consisting of a pressure at one end of the wire and with 
breaks on such pressure, forming the Morse alphabet at the other end 
of the wire. Morse Telegraph Case, 15 How. 62, 14 L. Ed. 601 
(1853). When such pressure is over and beyond the state line, it is 
an interstate commerce, and a foreign corporation doing a telegraph 
202 F.— 50 
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business cannot be denied admission to or excluded from the state, 
nor subjected to burdens by the state. Western Union Telegraph Co. 
V. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355. Then came 
the téléphone, then the wireless telegraph, and now we hâve 1,500,000 
horse power in the United States created by the electric current gen- 
erated by water power, with many millions to follow, if waterfalls 
now useless are conserved. The pressure and carrying of such cur- 
rent is surély a commerce, as much so as the pressure and carrying 
of telegrams or natural gas by pipe line. And it has been held by the 
Suprême Court that natural gas when reduced to possession is a sub- 
ject of commerce, and a state statute which provides that such gas 
shall net be carried by means of pipe line beyond the limits of the state 
is répugnant to the commerce clause and therefore void. Oklahoma 
V. Kansas Gas Co., 221 U. S. 229, 31 Sup. Ct. 564, 55 L. Ed. 716. 

From this it seems to follow that the pressure of the electric cur- 
rent from this power house into Illinois and Missouri will be regarded 
by the courts as Interstate commerce, and as such to be regulated only 
by Congress, either by action or nonaction, and that the state of lowa 
will be without any power in the matter. It has been the boast of 
both the courts and the légal profession that the courts keep pace as 
civilization advances, and methods of business change, and new inven- 
tions are brought about. And it will be a reproach to our jurispru- 
dence if the courts fail to keep in touch with the advancement made 
as to the use of the electric current. The power in question will be 
approximately 300,000 horse power and fuUy equal to 200,000 at the 
end of the line 200 miles distant; the différence being on account of 
leakage by reason of climatic conditions and the size of the copper or 
aluminvmi wire which may be commercial!)' obtainable. This means 
the saving of 12 tons of coal per year by steam for every water horse 
power — equal to three times that used in manufacturing in lowa, more 
than is now used in the state of Missouri, and one-third of what is 
used in the state of Illinois, including the city of Chicago, as is gath- 
ered from the last census reports. Until recently this power has gone 
to waste. This is not theoretical conservation of natural resources of 
which we hear so much, but is conservation of the practical kind 
that ought to appeal to every thinking man. 

A statutory déclaration déclares the necessity, but as ôf course is 
not conclusive on the courts, as to whetlier such use is a public use 
within the meaning of the Constitution. The commerce clause, the 
clause as to the impairment of contracts, the clause as to ex post facto 
laws, the clause as to pardons, hâve ail been construed by the Suprême- 
Court, not as understood when the Constitution was adopted, but as 
understood when time for action arises. And it is utterly illogical. 
and some will say absurd, to construe the words "public use" as ap- 
plied to taking of private property, by defining those words as relating 
to utilities in use in the year 1787. 

'[9] The articles of incorporation of the Keokuk & Hamilton Wa- 
ter Power Company, to which the grant of power was madè by the 
act of Congress in question, specifically authorized that company to 
construct the works. Section 1 of the statute expressly granted suCh 
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rights to that company, its successors and assigns. A sale, transfer, 
and assignment was made by that company to the Power Company 
now constructing said improvements, and which company is the party 
to the record herein. And the articles of incorporation of this com- 
pany authorized it to build the dam, the lock and dry dock, and power 
house, and to operate the same. Section 1637 et seq. of the lowa Code 
provides for a foreign corporation, such as this company is, to enter 
the state, to transact business, and to exercise the power of eminent 
domain, and ail the powers with ail the rights of an lowa corporation. 
It is true that a manufacturing corporation is excluded from the terms 
of the statute. But by both the letter and the spirit of the term "manu- 
facturing" it does not apply to this company. This is so because it 
is to generate electricity, and not to manufacture any product. An- 
other reason is that, so far as the government is concerned, the pur- 
pose is to deepen the waters for navigation and make one lock answer 
for three locks, and that one lock much larger than ail of the former 
three, and to save nearly two hours of time for boats in making the 
trip. Still another reason is that the lowa Secretary of State, em- 
powered to pass on the question, construed the statute in favor of 
the company, accepted the fées, and granted the permit. So that I 
conclude that the Power Company has the légal capacity to exercise 
the power of eminent domain if the other two requisites exist. 

The physical fact that water seeks a level subjects Hagerla's land 
to overflow by the building of this dam and maintaining the water on 
a level with the 119 gâtes at the arches. So that we hâve a "taking" 
under the holding in the Lynah Case, 188 U. S. 445, 23 Sup. Ct. 349, 
47 L. Ed. 539, and it is not only necessary, but not to be avoided, that 
Hagerla's land be submerged. The question of power is a judicial 
one, but the question of necessity is a législative question. Kaw Val- 
ley v. Metropolitan, 186 Fed. 315, 108 C. C. A. 393 (Circuit Court of 
Appeals, Eighth Circuit). 

The procédure for taking Hagerla's land was that which is provided 
for in the statute of lowa of which section 1637 is a part. Hagerla, 
although duly served with notice thereof, made no objection to such 
procédure until the amount of the award was made known. He then 
recognized it by taking an appeal therefrom. The lowa statutes as 
respects taking of private property for public use, such as constructing 
ditches, straightening and widening streams, providing for railroad 
right o£ way, for court and schoolhouses, constructing waterworks, 
cities taking over system of waterworks, gasworks, and other public 
utilities, cemeteries, highways, and perhaps other public uses, provide 
for the appointment of a commission commonly called a jury, in some 
instances of one man, in other instances three meii, in still others six, 
and still others twelve men. Such awards thus made, while only pre- 
liminary, are final and binding unless there is an appeal. But in every 
instance to meet the requirements of the lowa Constitution in such 
cases of. taking private property for a public use, an appeal is allbwed 
the party feeling aggrieved to the district court of the county— a court 
provided for by the Constitution, in which court either party on de- 
mand is given the right of a trial to a common-law jury of^ 12 men. 
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such a jury as is meant by the lowa Constitution when the right of 
trial by jury is given. So that I am of the opinion that the matter of 
procédure prior to the time the case is lodged in the district court on 
appeal is not at ail pivotai or décisive. It is ail in the nature of a 
process to secure the parties a trial in the district court with the aid 
of a jury. This is illustrated by the Cincinnati post office case of Kohi 
V. United States, 91 U.S. 367, 23 U. Ed. 449. 

A statutory déclaration in any given case authorizing the tak- 
ing of property for a public use, while not binding, is persuasive, unless 
clearly and without doubt it is beyond the Constitution. Whether 
this property will be subject to state and municipal taxation is not 
before the court. Possibly (but not deciding the question), because 
a governmental agency, thèse improvements cannot be taxed, nor levied 
upon by writ of attachment or exécution against the Power Company. 
But ail this is hère of little importance, for the reason that this is 
a court of equity with power to require, on a showing, an additional 
deposit to be placed in the registry of this court, or a bond with surety 
to meet any award that in the end may be given Hagerla for his land. 
The authorities show this work as one for public use. Carothers v. 
Philadelphia, 118 Pa. 468, 12 Atl. 314; Plelena Power Co. v. Spratt, 
35 Mont. 108, 88 Pac. 773, 8 L. R. A. (N. S.) 567, 10 Ann. Cas. 
1055; Hollister v. State, 9 Idaho, 8, 71 Pac. 541; Cas Light v. 
Richardson, 63 Barb. (N. Y.) 437; Dodgev. Council Bluffs, 57 
lowa, 560, 10 N. W. 886, holding that a foreign corporation had the 
power of eminent domain in the construction of waterworks under 
ordinance of the city. A statute of Wisconsin was enacted to improve 
navigation and to create hydraulic power for sale. It was held that 
the Company building it had the power of eminent domain, it being 
for a public use. In re Southern Co., 140 Wis. 245, 122 N. W. 801. 
In Walker v. Shasta Power Co., 160 Fed. 856, 87 C. C. A, 660, 19 
U. R. A. (N. S.) 725 (C. C. A. Ninth Circuit), it was held that in 
building a ditch and a flume to convey water in furnishing electricity 
to the public generally for lighting, power, and heating purposes, gives 
the right of eminent domain. 

Sisson V. Board of Supervisors, 128 lowa, 442, 104 N. W. 454, 70 
Iv. R. A. 440, holds that private property may be taken in connection 
with a ditch constructed to drain agricultural lands. 

In Head v. Amoskeag, 113 U. S. 9, 5 Sup. Ct. 441, 28 L. Ed. 889, 
it was held that a state statute authorizing a person to erect on his 
own land a mill and dam across a stream not navigable, paying to the 
owners of the land overflowed, was the taking of property by due 
process of law. The holding of the court on the f acts in the case and 
the authorities cited is strongly applicable to the case at bar. 

Strickley v. Highland Boy, 200 U. S. 527, 26 Sup. Ct. 301, 50 L. 
Ed. 581, 4 Ann. Cas. 1174, sustained the Suprême Court of Utah (28 
Utah, 215, 78 Pac. 296, 1 L. R. A. [N. S.] 976, 107 Am. St. Rep. 711, 
3 Ann. Cas. 1110), in holding that private property could be taken 
under the power of eminent domain for a right of way for a bucket 
line across the property of another in carrying ores from the mountain 
to a railroad station. 



HAGEKLA V. MISSISSIPPI EIVEB POWER CO. 789 

In Hollister v. State, 9 Idaho, 8, 71 Pac. 541, the Suprême Court 
of Idaho held that the power of eminent domain is given to obtain 
lands for the improvement of water power in which the power is to 
generate electricity for light and power. 

Thèse cases and cases therein cited show that the power of eminent 
domain has been lawfully exercised in a variety of cases, such as ditch- 
ing and for irrigation and to aid in mining, straightening streams, 
widening and deepening channels, and perhaps in other instances, 
showing thereby that the courts are keeping pace with the progress of 
our institutions and improved facihties for business. 

But a much broader view than the foregoing should be and is 
taken in the décision of this case. This dam, lock, power house, and 
dry dock ail in combination is one solid mass of concrète work extend- 
ing from the Illinois to the lowa shore. No one of the four can be 
segregated from the other three without destroying ail four. So far 
as the government is concerned, they are ail to deepen the channel of 
the Mississippi river for 60 miles, including the Des Moines rapids, 
and are ail for the benefit of navigation on a navigable stream. The 
Power Company owns ail the shore lands from the dam above to quite 
a distance on both sides of the river, and therefore it is the Power 
Company which has the riparian right under the lowa statute, as main- 
tained by the lowa Suprême Court in the cases hereinbefore cited. 
And it is for the national Congress and it alone to enact législation 
for the improvement of navigation on this river, and its discrétion or 
wisdom is to be questioned by no party and by no court. Législation 
by Congress is suprême. Union Bridge v. United States, 204 U. S- 
364, 27 Sup. Ct. 367, 51 L. Ed. 523; Scranton v. Wheeler, 179 U. S. 
141, 21 Sup. Ct. 48, 45 L. Ed. 126; Gibson v. United States, 166 U. 
S. 269, 17 Sup. Ct. 578, 41 L. Ed. 996; Eldredge v. Trezevant, 160 
U. S. 452, 16 Sup. Ct. 345, 40 L. Ed. 490; Shively v. Bowlby, 152 
U. S. 1, 14 Sup. Ct. 548. 38 L. Ed. 331 ; South Carolina v. Georgia. 
93 U. S. 4, 23 L. Ed. 782. 

And it is for the executive and administrative officers of the gênera! 
government to exécute such laws without hindrance by any individual 
or by any court, state or national. The contemporaneous action by 
committees of Congress and administrative officers judicially noticed 
by this court ail warrant the statement that this enterprise is one of a 
national character subject only to the législation of Congress and made 
effective by government officers. There can be no logical answer made 
to the opinion of the court in the case of Stockton, Attorney General 
of New Jersey, v. Baltimore & New York R. R. (C. C.) 32 Fed. 9, 
in which the opinion was written by Justice Bradley, Associate Justice 
of the United States Suprême Court, when holding court on the cir- 
cuit, in what is known as the Arthur Kill Case. It is to be regretted 
that the Suprême Court was not enabled to redetermine that case. 
The records show that the state of New Jersey filed this case in the 
Suprême Court on appeal, but later on with the leave of the court on 
motion of the state of New Jersey the appeal was dismissed. But this 
décision is entitled to great weight, because of the strong reasoning in 
the opinion, and because of the great learning of Justice Bradley, and 
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the still further fact that he it was who wrote the opinion concurred in 
by the entire court in the case of Barney v. Keokuk, 94 U. S. 324, 24 
L,. Ed. 224. Justice Bradley's opinion in 32 Fed. 9, is cited with ap- 
proval in Luxton v. North River, 153 U. S. 532, 14 Sup. Ct. 891, 38 
L. Ed. 808. 

In the case at bar the action in effect is to enjoin on final hearing 
the completion of the lock and dry dock for the use of the govern- 
ment, and restore the old and tortuous canal with its three locks and 
the canal with a depth of water of but fîve feet, and, if completed be- 
fore final hearing, to abate not simply the dam, but the lock and dry 
dock and deepened channel as a nuisance. 

The milldam acts hâve quite generally been held as constitutional 
as conferring the power of eminent domain. Otis v. Ludlow, 186 
Mass. 89, 70'^N. E. 1009, 104 Am. St. Rep. 563 ; Burnham v. Thomp- 
son, 35 lowa, 421 ; Occuni v. Sprague, 35 Conn. 496; Todd v. Austin, 
34 Conn. 78; Boston v. Newman, 12 Pick (Mass.) 467, 23 Am. Dec. 
622 ; Hankins v. Lawrence, 8 Blackf . (Ind.) 266 ; Scudder v. Trenton, 
1 N. J. Eq. 694, 23 Am. Dec. 756. Although in the latter case the 
statute was sustained by giving tlie parties damage and action therefor 
without conceding that it had the right of eminent domain. 

In the case of Head v. Amoskeag, 113 U. S. 9, 17, 5 Sup. Ct. 441, 
28 L. Ed. 889, on writ of error to the Suprême Court of New Hamp- 
shire, the opinion collects the statutes of the varions states and the 
décisions thereunder. The opinion recites the fact that no one of thèse 
many statutes has been held invaUd, until since the year 1870, and then 
only in three states. 

Hagerla's counsel in efïect concède the constitutionality of the 
milldam statutes of most of the states, lowa included, but claim that 
they are not an authority hère because, as is insisted, the owner of 
the mill must submit to rates of toU as prescribed by public authority, 
and must serve ail corners alike and without préférence. The hold- 
ing of the lowa Suprême Court that milldam sites and overflows there- 
from can be established by the power of eminent domain is binding 
on United States courts. Hairston v. Danville, 208 U. S. 598, 28 Sup. 
Ct. 331, 52 L. Ed. 637, 13 Ann. Cas. 1008. But the lowa Code, sec- 
tion 1994, under which this proceeding was instituted, among other 
things, provides: 

"ïhe rights, powers and privilèges conferred by this cliapter shall be at ail- 
times subject to législative control." 

Hagerla makes no showing that his land to be submerged has any 
value other than the money value. The showing afhrmatively made 
is that the Power Company will pay any award which may be judicial- 
ly established. And this court will see to it that this is donc. It there- 
fore follows that to enjoin this work or to abate it as a nuisance will 
subject the Power Company to millions of dollars of expense, and 
deny the government the rights of an improved navigation. But to 
deny Hagerla his contention, and allow thèse improvements to go on 
and be operated, gives Plagerla îuU compensation, and harms him in 
no sensé whatever. lie has a plain, complète, and adéquate remedy 
at law and is not entitled to relief in equity. The case of New York 
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City V. Fine, 185 U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820, is in point 
on many questions in this case and décisive of them, and is of itself 
of sufficient authority for a holding adverse to Hagerla. To grant 
Hagerla the writ of injunction would be a holding that he could use 
the writ and dictate terms of a hundred or even a thousand more times 
in amount as to the value of his land. "While we do not mean to 
intimate that the plaintiff would make an extortionate demand, we 
do hold that equity will not place them in a position where they can 
enforce one." Justice Brewer speaking for the court in New York 
v. Fine, 185 U. S. 93, 98, 22 Sup. Ct. 592, 594 (46 L. Ed. 820), supra. 
The writ of injunction is not allowed as a club, but is only allowed in 
furtherance of good conscience, and to protect a party in a right for 
which a court of law does not furnish an adéquate remedy. 

The authorities, cases, statutes, reports of congressional commit- 
tees, and acts of executive and administrative ofiEcers with référence 
to this dam, and kindred subjects, if reviewed, would fill a volume. 
This opinion will not be further extended, except to state : 

[10] This case can be correctly decided on the following statement: 
Congress is suprême as to the plans and methods for the improve- 
ments of navigation on this river. Whether Congress acts wisely or 
unwisely, its acts are not to be challenged by any court, officer, or 
person. Congress could hâve provided for this dam and the lock 
and dry dock precisely as being built, and with a power house to light 
and operate the dry dock and lock, and pay the Fower Company there- 
for out of the public treasury. Instead of doing that, payment is to 
be made by allowing the Fovi'er Company the momentary use of the 
overflow water. In the one case, as in the other, Hagerla's land is 
taken. So that this entire record présents the académie question as 
to how the government is to pay for an improved navigation for 60 
miles. And the raanner of payment does not concern Hagerla, pro- 
vided he is paid the value of his land. That he will receive in money 
the full value of his land is not in doubt. 

His bill of complaint and amendments should be disniissed with 
préjudice. Such will be the decree. 



In re SÏIGER. 

(District Court, !>. Xew Jersey. January 27, 1913.) 

1. AssioKMENTs (§ 48*) — ''Equitable Assignments" — Essektials. 

To constitute iiti équitable assijfmiient of an aceount recelvable as se- 
(-■urity arising out of au uuexeeutert agreenient to assign, there muwt 
liave beeu a purpose to presently transfer ail of the assignor's right, 
which would create au absolute indebtedness froni tlie aecount debtor to 
the assignée, and not nierely the création of an obligation on the part 
of the assigner to make payment from the proceeds of the aceount. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. S 133 ; Dec. 
Dig. § 48.* 

For otlier définitions, see Words and Plirases, vol. 3, pp. 2434-2437 ; 
vol. 8, p. 7652.] 

•For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. BA^^KEu^TCT (§ 155*) — Equitable Assignment — Yaliditt Against Trus- 
tée. 

Petitiouer sold materlal to banUrupt, who was a maimfacturer, uuder 
an agi'eement that it should be secured by an assignment of actouuts 
receivaWe. ïhe goods were delivered, but there was a disagreement as 
to tlie assignment, and it was not executed until sonie time afterward 
and witliln fonr montiis prior to Ihe bankruptcy. Petitiouer linew tlie 
banlinipt's situation, and its testiniony was to the effect tbat tlie as- 
sigmneut vfas to cover ail accounts of banlcrupt tlien outstanding and 
tliose tliat sliould be tliereafter made, subjeet to a prior assignment to 
another créditer. It was also' sliown tliat bnnkrupt liad no otlier re- 
sourees froni which to pay the current expenses of lils business, and 
tliat lie lield and oontlnued to coUect the accounts and to use the pro- 
ceeds in paying current bills. Held, that there was no such delinite and 
spécifie agreement at the tiine of the sale as amounted to a présent trans- 
fer even hy équitable assignment, and that the assignment was voidable 
as against bankrupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 155.*j 

In Bankruptcy. In the matter of Augustus K. Stiger, trading as 
A. K. Stiger & Company and A. K. Stiger Manufacturing Company, 
bankrupt. On revievv of referee's order directing trustée to pay to D. 
C. Andrews & Company the sum of $4,158.81, proceeds of certain 
book accotints on the ground that such accounts were assigned to it by 
paroi. Reversed. 

Nathan Bikler, of Newark, N. J., for trustée. 

Sigmund Solomon and D. G. MyerS; both of New York City, for 
petitioner. 

RELLSTAB, District Judge. The question presented on this re- 
view is whether the occtirrences between such company and the bank- 
rupt on or about the 19th day of January, 1911, amounted to an as- 
signment of bankrupt's book accounts then existing and subsequently 
created. 

The référée found: 

"That at the tinie of the sale of the merehandise by the petitiouer to the 
bankrupt, the bankrupt, in considération thereof assigned to the petitiouer 
by a paroi assigniuent operating in prsesentl his mercliaiidise accounts then 
in existence and afterwards to be created, subjeet to a prior similar as- 
signment to his bank, as security for the paymeut of sueli merehandise." 

He predicated such finding "upon the facts in the case and the fol- 
lowing authorities: Union Trust Co. v. Bulkeley (C. C. A. 6th Cir.) 
18 Am. Bankr. Rep. 35, 150 Fed. 510 [80 C. C. A. 328] ; Tomlinson 
V. Bank of Lexington (C. C. A. 4th Cir.) 16 Am. Bankr. Rep. 632, 
145 Fed. 824 [76 C. C. A. 400] ; WilHams v. Ingersoll, 89 N. Y. 508." 

The petitioner does not contend as pledgee of such accounts, and 
in its brief it asserts that: 

"They are not attempting to enforce the transaction as an équitable lieu, 
which falls for want of a dell%'ery as a pledge. We are euforciug an actual 
assiguuieut of certain choses in action." 

The bankrupt, a manufacturer of buttons, was adjudicated a bank- 
rupt in involuntary proceedings instituted against him, on the 8th day 

•For other cases see same toplc & | ntj-mber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of June, 1911. In the pétition presented to the référée claiming such 
book accounts or the proceeds, the petitioner based its right thereto 
upon a written agreement and accompanying assignment, bearing date 
the 17th day of February, 1911. After the filing of the trustee's an- 
swer to such pétition, and on the day set for the taking of the tes- 
timony on the issues raised thereby, the petitioner sought and obtained 
permission to amend its pétition ; the pétition as amended asserts that 
the assignment was made, not on the 17th day of February, 1911, the 
date of said written agreement and assignment, but on or about the 
19th day of January, as already mentioned. 

It is conceded that, if the petitioner's right to such book accounts 
dépends upon the documents bearing such later date, it is not entitled 
thereto, as the considération for such assignment, i. e., the saie and de- 
livery of certain merchandise, took place several vveeks prior thereto; 
and the agreement and assignment, assuming for présent purposes that 
they cover a past transaction, were given to pay, or to secure the pay- 
ment, of an antécédent debt, and therefore are invalid by the opération 
of the Bankruptcy Act. Thèse documents, however, are said to be 
but confirmatory of the oral agreement previously entered into, and 
to put the same into légal form. 

At the ancient common law, assignments, of things in action found- 
ed on Personal covenants, were not recognized, and were not enforce- 
able by the assignée either in his name or that of the assigner. The 
reason for this was that such an assignment destroyed the privity of 
contract then necessary to maintain an action at law. This theory was 
repudiated, however, at an early day by the Court of Chancery, which 
enforced such assignments in favor of the assignée. In more modem 
times the équitable rights of the assignée were recognized in courts 
of law, and he was permitted to enforce such assignments in an ac- 
tion at law, using the name of the assigner as plaintifï. By statute, 
the right to recover in cases of assigned choses in action in a court of 
law, in the name of the assignée, has been much enlarged. As a re- 
suit of thèse changes many assignments which in former times were 
cognizable only in a court of equity are now enforceable at law. 3 
Pomeroy's Eq. Jur. (3d Ed.) c. 8. In Sullivan v. Visconti, 68 N. J. 
Law, 543, 548, 53 Atl. 598, there is a concise, yet comprehensive, dis- 
cussion by Justice (now Mr. Justice) Pitney, of the history of assign- 
ments of choses in action under the statute of New Jersey, and anté- 
cédent thereto, the laws of which state must furnish the test of the peti- 
tioner's rights in this case. Hiscock v. Varick Bank of New York, 
206 U. S. 28, 27 Sup. Ct. 681, 51 L. Ed. 945; Loveland on Bank. (4th 
Ed.) § 441. By section 19 of the act entitled "An act to regulate the 
practice of courts of law (Rev. 1903, 3 Comp. St. N. J. 4056) : 

"AU choses in action arising on contract shall be assignable at law, and 
the assignée may sue thereon in hls own name ; but in such action there 
shall be allowed ail set oSd, discounts and défenses, not only agalnst the 
plaintiff, but agalnst the assigner before notice of such assignment shall 
be given to the défendant." 

While the right to assign such choses in action is hère given in com- 
prehensive terms, and includes moneys to grow due on existing con- 
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tracts (Sullivan v. Visconti, supra), it does not make assignments _of 
a part of a chose in action or of contingent interests and expectancies 
which hâve no présent actual or pbtential existence, but rest in mère 
possibility only, enforceable in an action at law. Sternberg & Co. v. 
L. V. R. Co., 78 N. J. Law, 277, 73 Atl. 39. This is the gênerai rule 
laid down by the United States courts. Mandeville v. Welch, 18 U.- 
S. 277, 5 L. Ed. 87; Mitchell v. Winslow, 17 Fed. Cas. 527. But 
both such kinds of assignment are clearly cognizable in a court of 
equity. In both légal and équitable assignments, however, it is es- 
sential that the parties contemplate an assignment ; and, while at law 
the mère agreement to assign is unenforceable, in equity such enforce- 
ment may be had as between the parties and others having notice 
thereof, upon the fundamental principle that equity will regard that 
as donc which it was agreed should be performed — not merely what 
the chancelier may conclude should hâve been donc, but what he finds 
the parties agreed to do, and which, through neglect or intervening 
causes dehors the agreement, was not donc. Such agreement may be 
implied as well as expressed, but in case of an alleged assignment of 
a chose in action which, it is said, arises by implication, the implication- 
must necessarily and exclusively point to an assignment, and not to a 
mère désignation of a fund or assets out of which a payment is to 
be raade. One who sells property bas a right to dictate the terms upon 
which he will part with it. He may sell it on the crédit of the debtor. 
He may insist upon security. lî he insists that it was sold on the 
last-mentioned terms, and he fails to establish an actual transfer of 
the chose in action said to constitute the security, before he can obtain 
it or the proceeds thereof, on the ground of équitable assignment, he 
must show either an express agreement to so assign, or that the cir- 
cumstances attending such sale necessarily imply a présent intention 
to transfer, directly applying to the chose in question. Failing to do- 
either, he will not be entitled to a decree to turn over to him such chose 
or its proceeds, but only a judgment for the amount of his claim, such 
as is pronounced in an action at law. 

[1] Where enforcement of an agreement to assign is sought, it is 
cssential that there was a purpose to presently transfer ail that the 
assigner had or was to obtain in the funds or accounts which are the 
subject of the transaction. The sure criterion is ^yhether the transac- 
tion between the parties, if assented to by the debtor of such alleged 
assignor, créâtes an absolute personal indebtedness payable by himi 
to such alleged assignée, or whether it créâtes merely an obligation) 
by such assignor to make payment out of that particular debt. If the 
former, an équitable property in the debt, and not a mère right of 
action against such primary debtor, passes to such assignée, and an 
équitable assignment is effected. 3 Pomeroy's Eq. Jur. § 1280. That 
a présent appropriation of the fund or property is essential to an équi- 
table lien or assignment is the rule in the courts of the United States 
and the state of New Jersey. The following are a few of the cases 
holding such doctrine: Wright v. Ellison, 1 Wall. (68 U. S.) 16, 17 
L. Ed. 555 ; Christmas v. Russell, 14 Wall. (81 U. S.) 69, 20 L. Ed. 
762; Trist v. Child, 21 Wall. (88 U. S.) 441, 22 E. Ed. 623; Smediey 
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V. Speckman, 157 Fed. 815, 85 C. C. A. 179, 19 Am. Bankr. Rep. 694; 
Bovver v. Hadden Bluestone Co., 30 N. J. Eq. 171, affirmed Lyon v. 
Bower, 30 N. J. Eq. 340; Lanigan Adm. v. Bradley & Currier Co., 
50 N. J. Eq. 201, 24 Atl. 505; Board of Education v. Duparquet, 50 
N. J. Eq. 234, 24 Atl. 922; Weaver v. Atlantic Roofing Ce, 57 N. 
J. Eq. 547, 40 Atl. 858; Seyfried v. Stoll, 56 N. J. Eq. 187, 38 Atl. 

y55. 

In Wright V. Ellison, supra, it was held that: 

"To constitute an équitable lien on a fund there must he some distinct 
appropriation of tiie fund by tlie debtor. It Is not onougli that the fnnd 
iiiay hâve been created throiigh the efforts and outlays of the party elaini- 
ing the lien." 

In Christmas v. Russell, supra, it was held that: 

"A mère pronii.se, tliough of tlie clearest and most solemu kind, to pay a 
debt out of a particular fund, is not an assignment of the fund even In 
«quity. To make au équitable assignment there should be such an actual 
■or constructive appropriation of the subject-matter as to eonfer a complète 
and présent right on the party meaut to be provided for, even where tlie 
circumstances do not admit of its immédiate exercise. If the holder of the 
fund retaiu control over It, as ex gr., power on his ovvn account, to colleet 
it or to revoke the disposition pi-omised, this is fatal to the thing as an 
«qultable assignment." 

In Smedley v. Speckman, supra, a case in this circuit, the Court of 
Appeals, by Judge Gray (157 Fed. page 819, 85 C. C. A. page 183), 
said: 

"Tliis testimony falls far short of evidencing the absolute appropriation 
by the assigner of the fund sought to he assigned, whleh is a fundamental 
requlsite of a valid assignment, nor is there any évidence of that surrender 
by the assignor of ail control over the fund that the law requires." 

In Lanigan v. Bradley & Currier Co., supra, V. C. Pitney followed 
Trist V. Child, supra, and declared (50 N. J. Eq. page 206, 24 Atl. page 
506) upon the authority of that case that the test was : 

"Does the contract or arrangement In question authorize the depository 
of the fund to pay it directly to the créditer or party claiming as assignée, 
without the further intervention of the debtor or party originally entitled 
to it?" 

He also distinguished équitable assignments from promises to pay 
out of a particular fund, saying that the distinguishing feature of such 
latter class was "that the party does not part with the control of the 
fund, but his promise is consistent with its being paid to and received 
by him." 

In Weaver v. Atlantic Roofing Co., supra, it was said by V. C. Grey 
(57 N. J. Eq. page 554, 40 Atl. page 861) that the essential requisite 
of such an assignment was "that the assignor should presently strip 
himself of his interest in the fund or in some part thereof." 

What shall amount to the présent appropriation which constitutes 
an équitable assignment is a question of intention, to be gathered from 
ail the language construed in the light of the surrounding circum- 
stances. Pomeroy's Eq. Jur, § 1282. It is not necessary that the 
assigned indebtedness or chose in action shall be actually iti being; 
if it exists potentially — that is, if it will in due course of things arise 
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from the contract entered upon — it passes by équitable assîgnment 
enforceable as soon as it is in esse. Id. §§ 1283-1288. Where the 
assignaient is absolute in form, it will not be construed as a mère 
covenant to pay out of the fund because the assignor therein agrées 
to act as agent of the assignée in collecting the money and to pay the 
same over to him. Cogan v. Conover Mfg., Co., 69 N. J. Eq. 809, 
64 Atl. 973, 115 x\m. St. Rep. 629. 

[2] Turning to the particular facts in this case, and which are said 
to show an équitable assignment : The merchandise constituting the 
considération for the alleged assignment was sold in two lots, on Jan- 
uary 31 and February 4, 1911, respectively. This merchandise was 
raw material, and was worked up by the bankrupt into manufactured 
prodiict, upon the sale of which some of the book accounts claimed 
by the petitioner were created. Prier to January of that year the 
petitioner was a créditer of the bankrupt to an amount exceeding 
$6,000, for the payment of which an extension of two years was 
given. Such extension was a part resuit of negotiations that took 
place between the bankrupt of the one part, and the petitioner and 
the National Butchers' & Drovers' Bank of New York, another large 
creditor, of the other part. Another resuit was that the bankrupt's 
business was to be managed by one Charles O. Thompson, under the 
supervision of the bank and petitioner. Some time about the middle 
of January, after such new management had taken place (the exact 
time not being fixed), the purchase of raw material was discussed be- 
tween either the bankrupt or his said manager, and Alfred E. White- 
house, the managing member of the petitioner's firm, resulting in an 
agreement that petitioner would sell the bankrupt raw material, if 
it were secured against loss. None of the three witnesses to such 
agreement (Whitehouse, Thompson, and Stiger) attempted to give 
the actual language used at the time of such discussion ; but it is ap- 
parent that the petitioner was unwilling to sell without security, and 
that the bankrupt intended that his accounts receivable, existing and to 
be created, were to be the petitioner's security, subject to the prior 
assignment thereof to the said bank, who had advanced, and was to ad- 
vance, from time to time, the moneys necessary to meet the pay rolls and 
other business expenses. So far as the testimony discloses, no formai 
words of transfer in prEesenti were used on such occasions, nor any 
that a writing f ormally evidencing such agreement was to ^e executed ; 
but the subséquent conduct of the parties, rather than any testified-to 
express words, shows that a more formai agreement was contemplated 
by them. The letter of January 19, 1911, from the petitioner to 
bankrupt, recites : 

"In confirmation of 'iihoiie conversation wlth your Mr. Stiger to-day we 
hâve sold you about tliirty tons of Tumaco Ivory nuts at 5% cents per 
pouud, against your sixty days' note and as collatéral security a private 
assignment of sufflcient outstanding accounts receivable to keep the above 
covered." 

The letter of February 7, 1911, following the last sale of merchan- 
dise, States : 

"We had expected to liear from you to-day with the form of assignment 
agreement, and if you hâve not glven this matter your attention we must 
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klndly ask that you do so immediately, as we would like to hâve tbls œatter 
put in shape in accordance with the terms of sale." 

Whitehouse, in answer to the question, "What was donc in référ- 
ence to putting the talk into the form of an agreement ?" said : 

"Wheu we had the merchaiidise ready for delivery, I drevv up a form of 
assignment which 1 suhmitted to Stiger and Thompson, and there were some 
objections to its form, and they arrangea to hâve auother assignment drawn 
up, and there was considérable talk as to that. Then an assignment waa 
submitted to me and I niade some corrections or suggestiou.s, and flnally 
we had one drawn up whieh was mutually satisfactory." 

And further, with référence to the same subject, he testified, in re- 
sponse to petitioner's counsel, as follows : 

"Q. Was that letter of January 19th answered by Mr. Stiger, do you know? 
A. 1 can't answer that ; I don't know. 

"Q. That January 19th letter was an agreement had between you at the 
time? A. Yes. 

"Q. And it was on that agreement that you started to deliver the goods? 
A. Yes. 

"Q. The actual drawing and signing of the paper was up between you 
from that date until February 17th? A. Yes. 

"Q. Because of changes made by both of you in the papers? A. Yes. 

"Q. On January ]9th, or prior, when you had this talk, was there any- 
thing said then about their sendlng a statement of accounts? A. I don't 
think the détails ot it were thrashed ont. 

"Q. They were diseussed in the lawyer's office when the paijer was signed? 
A. Diseussed prior to that. I drew up a form of agreement eovering the dé- 
tails and submitted it to theni, and they submitted sonietliing else, and linally 
we got to their lawyer's office, aud thls was the resuit. 

"Q. What you are certain of Is that prior to January 19tli you refused to 
sell them uuless they secured you with outsto^ding accounts? A. Yes." 

Though the subsequently executed written agreements cannot, for 
the reasons already advanced, be rehed upon as the basis of peti- 
tioner's right to such accounts, the fact that they were made after con- 
sidérable negotiations concerning their terrns may be resorted to, to- 
gether with the testimony of what took place when the prospective 
sale and security were diseussed and that intervening, and the con- 
duct of the parties in relation thereto, in determining how the matter 
of security stood at the time of the sales of such merchandise. Two 
differently phrased agreements of assignment, one emanating from 
each, neither of which was satisfactory to both, were drawn before 
the agreement and assignment in évidence were executed. What thèse 
rejected agreements contained, and what the points in différence be- 
tween the parties were, does not appear ; but that they were vital must 
be assumed, else how can the "cojtsiderable talk" that ensued between 
the submissions of the two rejected agreements be accounted for, as 
well as the rejection of the agreements which, presumably, expressed 
the real understanding of the respective parties? If the points in 
controversy did not relate to matters essential to the establishment 
of such an équitable assignment, it was within the power of the peti- 
tioner to establish them. Its failure to do so leaves the court to draw 
but one inference, viz., that thèse différences prove that at the time 
of the alleged bargain the minds of the parties had not definitely met, 
and that no présent transfer of the book accounts took place. 
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Petitioner being forcée! to rely upon the oral agreement made be- 
fore the goods were delivered, the burden of proof is on it to show 
that by such agreement an assignment in prsesenti was perfected, and 
that the goods subsequently delivered were sold in pursuance of that 
agreement. It is not necessary that such agreement should be ex- 
pressed in as apt words as would be looked for in a formai document 
having such purpose in view. Equity looks at the final intent and 
purpose rather than the form. Hurley v. Atchison, T. & S. Ry., 213 
U. S. 126, 29 Sup. Ct. 466, 53 L. Ed. 729. And if it appears that a 
completed transfer of the book accounts as security for such sales 
was then intended, a court of equity will enforce it as of that time, 
even though a more formai expression of such assignment was con- 
templated and subsequently perfected. McDonald v. Daskam. 116 
Fed. 276, 53 C. C. A. 554, 8 Am. Bankr. Rep. 543. But if at the 
former time the terms of the security were not f ully determined, some 
being left open for further considération, and such terms were not 
settled until after the sale and delivery of the goods, no such assign- 
ment results which either a court of law or equity will enforce. The 
whole conduct of the parties, from the time they first talked of secu- 
rity until the written agreement was formally executed, shows that the 
scope or extent of such security was not fixed until after the sales 
were made and the prohibitive period of four months had begun. 
However, aside from the question whether, as a matter of fact, a defi- 
nite agreement to assign accounts was reached at a time before the 
four months' period began, it is perfectly apparent from the testimony 
that at no time was it agreed that the bankrupt should part with ei- 
ther his title to such accounts or his control over them. Nothing upon 
his books of account indicates that, at the time the deliveries of such 
goods were made or the notes given therefor, any of the accounts then 
existing were held in trust for the petitioner. No individuation of 
the book accounts ever took place. AH are claimed to bave been as- 
signed for the benefit, first, of the bank, and, second, the petitioner. 
No other assets were available to continue the business, and, if the 
business was to continue as contemplated, the current expenses had 
to be met from their proceeds. Whitehouse's testimony in this par- 
ticular is illuminating : 

"Q. And you were unwilling to extend any furtlier crédit exeept upon se- 
curity? A. Yes. 

■'Q. New, what did Thompson and Stiger say to that? A. They agreed to 
give us security. 

"Q. What klnd of security was talked aliout? A. Asslgned accounts. 

"Q. Any spécifie accounts nieutioned? A. Ail accounts over and above 
those assigned to the Xational Bulcliers' & Drovers' Bank for pay roll. 

"Q. Tliey were going to assign everything to you? A. Everything. 

"Q. lïow were they going to pay their rent? A. I dou't know. 

"Q. How were they going to pay current bills? A. I don't know. 

"Q. How did you exiiect the eoncern would be able to continue buslne.ss If 
they assigned ail accounts to you with the exception of those assigned to 
the bank? A. They were assigned as security. 

"Q. Well, was that discussed in any way? A. Was wliat discussed? 

•'Q. The question of the continuation of the business if ail accounts exeept 
those assigned to the bank went to youï A. Why, no." 
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The bankrupt's conduct in relation to such accounts, from the time 
of such alleged assignment until they were taken charge of by the re- 
ceiver appointée! in this cause, was one of absolute ownership and con- 
trol. He collected them and used the proceeds thereof in paying cur- 
rent bills, and this was donc by him, net contrary to any proven under- 
standing between him and the petitioner, but of necessity in exact 
accordance therewith. This control by the banknipt over such ac- 
counts, as heretofore shown, is fatal, as a matter of law, to the peti- 
tioner's contention that the effect of the oral agreement between the 
parties was to transfer such accounts to it. 

The finding of the référée that there was "a paroi assignment 
operating in prassenti" is not sustained by the évidence; and, as the 
invoking of the law by him is predicated upon such a finding of facts, 
it is unnecessary to consider the cases cited by him ; but as Union 
Trust Co. V. Bulkeley, supra, is the main reliance of both the référée 
and the petitioner, and as the conclusion hère reached might other- 
wise appear to be in direct conflict therewith, it may be advisable 
to note that in such case it was found as an explicit fact that there was 
a completed assignment of the book accounts there drawn into ques- 
tion. Furthermore, that in that case, unlike the one at bar, nothing 
is disclosed that shows that, in the state according to the laws whereof 
the agreement there considered was tested, the rétention by the al- 
leged assignor of control of the subject of the transfer made the trans- 
fer invalid as an assignment. In fact, in the Circuit Court of Appeals 
no référence is made to the bankrupt's appropriating to his own pur- 
pose the proceeds of the accounts ; and while the District Court re- 
fers to such use, in neither was the effect of such use by the bankrupt 
considered as a factor upon the question whether an assignment was 
efïected. The case of Christmas v. Russell, supra, which, as hereto- 
fore noted, makes the retaining of control over the fund by the bank- 
rupt, with power on his own account to collect it or to revoke the dis- 
position promised, fatalto équitable assignment, was not mentioned. 

The order of the référée is reversed. 



MIDDLETON v. P. SANFORD ROSS, Inc. 

(District Court, S. D. Georgia, E. D. February 24, 1913.) 

1. Master and Servant (§ 107*)— Death of Servant — Safe Place — Danger 
FBOM Work of Otheb I/aborers. 

Whlle a master is bound to furnisb a reasonably safe place wtiere ail 
the workmen engaged in the work may labor, yet, having done so, the 
master is not bound to anticipate and assume liability for damages that 
resuit from the négligence of other laborers on the work renderlng the 
place unsafe and resulting in the death of one employed on the work 
whether they are fellow servants in a strict sensé or not, especially where 
the deceased had a better opportunity than the master to perceive the 
danger and avoid it. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 199- 
202, 212, 254, 255 ; Dec. Dig. S 107.*] 

*Far other cases see same topic & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Mastee and Servant (§ 217*) — ^Death oï Servant— Assumed Risk. 

Where décèdent while worklng at the relnstallatlon of an engins on a 
dredge was stnick and killed by a timber which was being puUed from 
beneath tlie angine, and décèdent saw the exertion of power from an en- 
gine to pull out the tlraber and must hâve Unown that the work was 
dangerous, and could easily hâve removed hiniself to a safe place, he 
asi5nmed the risk. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 574- 
600 ; Dec. Dig. | 217.*] 

At Law. Action by Annie Middleton against P. Sanford Ross, In- 
corporated. On deniurrer to pétition. Sustained. 

Osborne & Lawrence and Edmund H. Abrahams, ail of Savannah, 
Ga., for complainant. 

Garrard & Gazan, of Savannah, Ga., for défendant. 

SPEER, District Judge. This is an action brought by Annie Mid- 
dleton for the death of her husband. P. Sanford Ross, Inc., was en- 
gaged in rebuilding one of its dredges at a wharf at the foot of Bar- 
nard street, in the Savannah river. The work was being donc under 
the direction of the défendant Company, and workmen of varions trades 
were engaged. Among thèse was a machinist, the late husband of the 
plaintiff, who was in the service of John Rourke & Sons. Middleton 
was working at the reinstallation of the engine. It was necessary to 
house over the dredge, and upright posts had been installed along its 
side and on the deck at intervais of about 20 feet apart. In the process 
of construction beams were laid crosswise the dredge. Ail this was 
done to make what is known as the "hog frame." There were on the 
top of the uprights Connecting timbers running fore and aft, and on 
thèse the cross-beams were laid. About 20 feet aft of the spot where 
the engines were being reinstalled and where Middleton was at work 
there were two of thèse uprights and a cross-beam lying athwart the 
dredge. Nothing was completed. The cross-pieces had net been per- 
manently placed and bolted. A steam hoisting engine with derrick and 
fall attached was on the dock. The derrick was movable, and swung 
over the dredge. In the course of the work, it became necessary to 
reniove a stick of timber on which the engine was resting. This tim- 
ber was 14 feet by 14 feet and 25 inches in length. The wire cable 
was run from the derrick boom and fastened around the timber un- 
derneath the engine, but was not fastened to the middle of the timber. 
When the power was applied and the timber brought above deck, one 
€nd sagged down, and the shorter end projected upward. While doing 
this work, this timber got loose from the control of the men engaged 
in handling it. It struck the crûss-beam, knocked the same from its 
position, and in falling it inflicted a blow upon Middleton from which 
he died. While working on the dredge, Middleton was not engaged in 
the actual work of removing the timber. This was being done by 
other servants and employés of défendant. When the work of re- 
moving the timber from beneath the engine commenced, Middleton 
walked from the place where he was engaged, and was standing on 
the side of the dredge about 15 or 20 feet away in what, it is alleged, 

•For other cases see same topic & S ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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was apparently a safe place. It is further alleged that this was a safe 
place. This did not turn out to be true, however, because there he 
received the blow from which bis deatb resulted. 

Tbe grounds of négligence are that défendant failed to provide a 
safe place of Work on board the dredge; that it failed to fasten both 
ends of the cross-beam before the removal of the pièce of timber ; that 
it failed to warn Middleton of this failure to fasten and boit the ends 
of the cross-beam ; that it permitted the cross-beam to lie on the top 
of the upright post without fastening or support of any kind ; that it 
negligently and carelessly removed the timber from beneath the en- 
gine ; that it failed to fasten the cable in the middle of this timber and 
equalize the weight so as to prevent the slipping thereof (however, no, 
slipping is alleged) ; that it failed to provide a safe means of removal 
of the timber from beneath the engine bed; that it failed to provide 
a safe method of controlling the vveight of the timber after it was 
brought above the deck of the dredge and to adopt proper précautions 
to prevent it striking the cross-beam ; that it allowed the stick of tim- 
ber to w'hich the hawser was attached to strike such cross-beam. 

[ 1] There, are several difficulties in the way of the plaintiff's right 
to recover which are suggested by the demurrer, the argument there- 
on, and subséquent reflection. It is, of course, true that the owner of 
the dredge was under obligations to furnisb a reasonably safe place 
where ail the workmen engaged in its construction might work. Having 
donc this, the master is not unreasonably called upon to anticipate and 
become liable for damages which resulted from the négligence of labor- 
ers on the work, whether they were in a strict sensé fellow servants 
or not. This is particularly true where, as in this case, the deceased 
had even more opportunity than the master to perceive the danger 
and would bave avoided it even if he had stayed on the spot where 
he was obliged to work himself. 

[2] The description of the dredge and its condition as presented in 
the plaintiflf's déclaration makes this perfectly clear. Any one can see 
that the 12-inch beam superimposed on the stringers running fore and 
aft the dredge was not fastened down. Any one could see, and it is 
not denied that the deceased did see, the exertion of power put forth 
by means of the donkey engine, the derrick and fall rope to pull out 
the timber from under the engine and to remove it to another place. 
There is no déniai that the deceased had the opportunity to see and 
know thèse facts. They must bave been obvions to him. That there 
was risk about it is true, but it was a risk which he, in the very nature 
of the undertaking, had assumed. The dredge was in process of con- 
struction. The conditions were changing with the progress of the work. 
Most of the instrumentalities were pondérons, and, if not handled by 
other workmen with care, were likely to be destructive. 

The rule announced under thèse conditions may be found in the 
case of Armour v. Hahn, 111 U. S. 313, 4 Sup. Ct. 433, 28 L. Ed. 440. 
The pertinence of the précèdent may be readily gathered from the fol- 
lowing languâge of Mr. Justice Gray, speaking for the court: 

"This court is of the opinion that the Circuit Court erred in not renderlng 
judgment for the défendant on lils demurrer to the plaintiff's évidence. There 
was no^evldenoe tending to prove any négligence on the part of the flrm of 
202 F.— 51 
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which the défendant was a member, or of their superintendent, or of the 
foreman of the gang of carpenters. The obligation of a niaster to provide 
reasonably safe places and structures for his servants to v/ork upon does not 
impose upon him the duty, as tovi'ards them, of keeping a building, which 
they are employed in erecting, in a safe condition at every moment of their 
work, so far as its safety dépends upon the due performance of that work 
by them and their fellows." 

Speaking further of the stick of timber which in that case caused 
the injury, the learned justice says : 

"If it was at the time Insecure, it was either by reason of the risks ordi- 
narily incident to the state of things in the unfinlshed condition of the build- 
ing, or else by reason of some négligence of one of the carpenters or brick- 
layers, ail of whom Were employed and paid by the same master, and were 
working in the course of their employment at the same place and time, wlth 
an immédiate common object, the érection of the building, and therefore, 
within the strictest limits of the rule of law upon the subject, fellow serv- 
ants, one of whom cannot maintaln an action for injuries caused by the 
négligence of another against their common master." 

In addition to this, while the duty of construction and provision of 
a suitable place for work is upon the master, the duty of opération and 
of protection from négligent use is the servant's. This was fully set 
forth in the case of Kreigh v. Westinghouse (C. C. A. 8th Circuit) 152 
Fed. 120, 81 C. C. A. 338, 11 L. R. A. (N. S.) 684, décision rendered 
by Sanborn, Hook, and Adams. There, too, a derrick was in use, and 
its négligent opération, as in this case, was alleged to hâve produced 
the injury. 

"The rule of safe place is inapplicable to this case. The duty of con- 
struction and provision is the master's. The duty of opération and protec- 
tion from négligent use is the servant's. The duty of so using a reasonably 
safe place and of so operating a reasonably safe machine that neither the 
place nor the machine shall become dangerous by their négligent use or op- 
ération is the duty of the servants to whom the use or opération is intrusted, 
and it is not any part of the positive duty of the master. The duty of caring 
for the safety of a place or of machinery in cases in which the work which 
the servants are employed to do necessarlly changes the character of the 
place or of the machinery as to safety as the work progresses is the duty of 
the servants to whom the work is intrusted, and it Is not the duty of the 
master" — citing American Bridge Company v. Seeds, 144 Fed. 605, 75 O. O. A. 
407, 11 L. R. A. (N. S.) 1041. 

The case last cited seems very instructive on this topic. There 
a bridge was in process of construction. There as hère, a swinging 
load was attached to a snub line. The court holds : 

"There Is no duty Imposed upon a master to anticipa te breaclies of duty 
on the part of his servants, but he may lawfully reckon the natural and prob- 
able results of his actions upon the supposition that his servants will obey 
the law and faithfuUy discharge their duties. The légal presumption Is 
that they will do so, and this is the only practicable basls for the measure- 
ment of the açts, rights, or remédies of mankind"— citing many cases. 

The court continues : 

"The indepeiident voluntary act of the foreman who gave the reekless sig- 
nal which sent the Iron chords against the plaintifî and knocked him off the 
bridge was abreach of his duty incapable of anticipation. • * * It Is 
the duty of the niaster to use ordinary care to furnish reasonably safe ma- 
chinery and Instrumentalities wlth which his servants may perform their 
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work, and a reasouably safe place In whleh they may render their service, 
and this duty may not be so delegated by hlm that he may escape llability 
for its breach. Nevertheless, this duty has its rational and légal llmit. It 
does not extend to tbe guarding of the safety of a place or o£ a machine 
against Its négligent use by the servants. The risk that a safe place will 
become unsafe, or that safe machinery wlU become dangerous, by the négli- 
gence of the servants who use them, Is one of the ordinary risks of the 
employment which the servants necessarlly assume when they accept it. It 
is a risk of opération and not of construction or provision, and the duty to 
protect place and machinery from dangers arising fi'oni négligence in their 
use is a duty of the servants who use thera, and not that of the master who 
furnishes thera." 

It is true that the question of neghgence is generally for the jury, 
but, where but one inference can reasonably be drawn from the évi- 
dence, the question of neghgence or no neghgence is one of law for 
the court. District of Columbia v. Moulton, 182 U. S. 579, 21 Sup. 
Ct. 840, 45 Iv. Ed. 1237, and cases cited. 

While the court has sincère sympathy for the widow who has been 
so distressingly bereft of her husband, and doubtless of her means of 
support, by this accident, our judgment must be controUed by the prin- 
ciples stated. In short, the case does not seem to difïer from one 
where a home builder might hâve made contracts with varions per- 
sons to erect his house. Bricklayers, carpenters, roofers, an engine- 
man we will say who runs a gasoHne engine and a ripsaw, and others 
are engaged in the structure. The fellow laborers, whether fellow 
servants or not, negligently handle the varions instrumentalities used in 
the changing and progressing construction, and one is hurt. In such a 
case the injury is not that of the owner. The proximate cause is the 
négligence of the fellow laborer. Whether he is in strict law a fellow 
servant or not it matters not. 

The demurrer must be sustained. 



UNITED STATES v. NIPISSING MINES CO. 
(District Court, S. D. New York. May 14, 1912.) 

1. Taxation (§ 382*) — Excise Tax on Corporations— Allowance for De 

pkeciation. 

In determlnlng the net income of a corporation for a given year on 
which it is subject to excise tax under Act Aug. 5, 1909, c. 6, § 38, subd. 
S, 36 Stat. 112 "(U. g. Comp. St. Supp. 1911, p. 947), the corporation is en- 
titled to a "reasonable allowance" for dépréciation of its property, which. 
if the question of the amount of tax due is litigated, is to be deter- 
mined as a question of fact on the évidence. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 633; Dec. 
Dig. § 382.*] 

2. Taxation (§ 382*) — Excise Tax on Corporations — Allowance tob Dé- 

préciation. 

Under such provision, a mining corporation engaged in extractlng ore 
from its mines is entitled to an allowance for dépréciation equal to the 
value in place of the ore extracted and disposed of during the year. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 633 ; Dec. Dig. 
I 382.*] 

•For other cases see same topic & § ntjmbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Action ty the United States against the Nipissing Mines Company 
to recover additional corporation excise tax under Tariff Act Aug. 5, 
1909, c. 6, § 38, 36 Stat. 112 (U. S. Comp. St. Supp. 1911, p. 947). 
Verdict directed for défendant. 

Henry A. Wise, U. S. Atty., and Addison S. Pratt and Frank M. 
Roosa, Asst. U. S. Attys., ail of New York City. 

Richard T. Greene and George F. Hurd, both of New York City, 
for défendant. 

LACOMBE, Circuit Judge (directing verdict). [1] This statute 
provides for a déduction of ail losses actually sustained within the 
year, including reasonable allowances for dépréciation of property, if 
any. That is within the second subdivision of section 38. The circum- 
stance that in the third subdivision of section 38, where the form of 
making the return is provided for, the same words are repeated with 
a slight modification requiring a separate statement of any amounts 
allowed for dépréciation of property, does not in my opinion change 
the meaning of the words used in the second subdivision of the par- 
agraph. The word "allowed" refers to an allowance by the Commis- 
sioner of Internai Revenue, and his allowance or disallowance ends the 
matter unless some case is made out, upon the strength of which a 
party may come into court to test the reasonableness of the allowance 
or disallowance by the Commissioner. The suggestion that there can 
be no allowance for dépréciation unless such dépréciation is entered 
in the books of the company, recorded f rom time to time, seems to me 
without force. The books may be very badly kept, kept in such a way 
as will in the end bring them into trouble and difficulty ; but this act 
does not provide any penalty for bad bookkeeping. It simply provides 
that 1 per cent, of the net profit of the varions corporations shall be 
turned over to the government, and provides that in finding out that 
net profit there shall be a reasonable allowance for dépréciation. 

[2] Now, the testimony hère seems to me entirely reasonable, and 
certainly it is not contradicted, that the value of the ore as it lies in 
the ore beds is as stated by the witness to be 31.1 cents. The govern- 
ment does not controvert the testimony by other witnesses, nor does 
it dispute the expert's method of calculating. This unit of value, 31.1 
cents, multiplied by the total amount of ore that was removed during 
the year, indicates in dollars the amount by which the total assets of 
this company were depleted through the opération of the mine during 
that year. It seems to me to be a reasonable allowance for déprécia- 
tion within the meaning of the statute. Certainly so much value bas 
been eliminated f rom the property of the company forever. Granting 
the proposition that .such is a reasonable allowance for the déprécia- 
tion, upon the figures hère there is no net profit remaining, which 
would indicate that the government's claim for $8,534.68 should be 
dismissed, and that a verdict should be directed in f avor of the défend- 
ant for the counterclaim, being the amount taxed, which it paid, $5,- 
188.62, with an exception to the government on each of thèse rulings. 

If the évidence had shown that the unit value 31.1 cents is too high, 
there would be some net profit despite the dépréciation; but the case 
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must be determined on the testimony. It makes no différence that, in 
filling up the form of return under the direction of the revenue ofîficers, 
this claimed ailowance was called "return of capital," which it cer- 
tainly is not, instead of "dépréciation of deposits," which it clearly is. 

If the known vahie of an ore bed were exactly $2,000,000, and ex- 
actly $500,000 were taken out of it each year, in four years there would 
be nothing left. It is difficult to say why it niay not reasonably be said 
that the ore bed suffers each year a dépréciation of $500,000, just as 
$10,000 pièce of machinery with a life of 10 years suffers a déprécia- 
tion of $1,000 each year. As I read the statute, Congress intended to 
allow ail reasonable dépréciations to be deducted from the gross profits 
to find the net ; and the reasonableness of any déduction a.sked for dé- 
pends upon the nature of the claim on which it is based, not upon the 
amount of dollars it niay aggregate. Nor is it apparent why it should 
make any différence that one cannot tell with reasonable certainty the 
total value of the deposit so long as the value of the amount removed 
in any one year can be ascertained with sufficient accuracy. Nor is it 
apparent why the problem is altered in any way by the circumstance 
that the property was bought at a very high or at a very low priée, or 
that the capitalization of the company which owns it is large or small. 

Verdict directed for défendant for $5,188.62. 



CROWN FEATUKE FILM CO. v. LEVY et al. 
(District Court, S. D. Xew York. October 21, 1012.) 

1. Copyrights (§ .S2*) — Infrinoement — Complaist — Ownekship. 

A c-oniplaitit for infrlii'renient of a copyritrlit, inerely alleging that com- 
plalnant's assignor was tlm sole and exclusive owner and proprietor of 
the coijyriiflitt'd productions, was Insufflcieiit witliout an allégation of 
tlie facts sliowlng liow complainant becanie proprletor and liis rlght to 
sue. 

[Ed. Note.— For otlier ca.ses, see Copyrights, Cent. Dig. §§ 72, 73 ; Dec. 
Dig. § 82.*] 

2. Copyrights (f 82*) — 1ki-rixgi;mi;xt — Bill. 

A bill for alleged infringement of a copyrighted photograph niust show 
that the photograijh was a copyrightable work. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 72, 73; Dec. 
Dig. § S2.*l 

3. Copyrights {§ 82*) — Infringement — Existence of Copyright. 

In a suit to restrain the infringement of certain alleged copyrighted 
photographs, an allégation that plaintifC's assigner filed two complète 
copies of the photographs did not show conipliance with the provision 
of the statute rcquiring registration by depositing two complète copies 
of the best édition tliereof then publlshed. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 72, 73; Dec. 
Dig. § 82.*] 

Suit by Crown Feature Film Company against Morris M. Levy and 
another, doing business under the firm name and style of Feature 
Film Company. On demurrer to bill. Sustained. 

•For other cases see same topic &, § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Isaac B. Owens, of New York City, for complainant. 
Samuel F. Frank, of New York City, for défendants. 

MAYER, J. The défendants hâve demurred, urging that the bill 
f ails in the following particulars : 

"(1) There Is nothing to show that the person claimlng copyright had the 
sald right or how he aequlred it. 
"(2) There is nothing to show that the pliotograph is a copyrightable worlc. 
"(3) It fails to show comiJiance with the copyrifrlit statute. 
"(4) It fails to allège faots showing infringeinent." 

The fourth ground is not tenable, and since the argument that 
ground has been abandoned, as appears in défendants' replying mém- 
orandum. 

[1] First. Complainant states merely that its assignor was "the sole 
and exclusive owner and proprietor of certain photographs entitled 'St. 
George and the Dragon, Part i^' * * * and of ail rights and priv- 
ilèges thereunder and therein in and to the United States and the ter- 
ritories thereof ." There is no allégation that Powers was the author, 
or that there was any author or producer in the United States or else- 
where, or how, if Powers was not the author, he became the proprie- 
tor. I think, under the présent act even more strongly than hereto- 
f ore, complainant must show his title not merely by an allégation that 
he is the proprietor, but by setting forth f acts which show how he be- 
came proprietor and vi^hy he has the right to bring the action. While 
Bosselman v. Richardson, 174 Fed. 622, 98 C. C. A. 127, and Ford 
v. Charles E. Blaney Amusement Co. (C. C.) 148 Fed. 642, arose un- 
der the previous law, yet they are in principle applicable to the case 
hère under considération. 

[2] Second. I am inclined to think that défendants are right in their 
contention that the bill is demurrable because there is nothing to 
show that the photograph is a copyrightable work. 

[3] Third. The allégation that Powers filed "two complète copies 
of said photographs" does not satisfy the i-equirement of the statute, 
which, among other things, is that registration shall be made by de- 
positing "twO' complète copies of the best édition thereof then pub- 
îished." The bill must show strict compliance with the requirements 
of the Copyright Law, and, if the failure so to do appears on the face 
of the bill, then the bill fails to state a cause of action under the stat- 
ute. 

The demurrer is sustained, with leave to the complainant to amend 
the complaint within 20 days upon the payment of $10 costs. 



In re MITCHKLL et al. 

(District Court, E. D. New ïork. Febriiary 13, 1913.) 

Bankbuptcy (§ 136*) — WiTiiirEi.D .\ssets— Recovkry. 

Evidence held to justlfy an order requiring oue of the membM-s of a 
bankrupt flrm to pay over or properly account for §1,000 drawn froio the 
flrm's assets and paid to liis wife, or show cause why he should not be 

•For otber cases see stime topic & § numbkk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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punislied for failure to do so, but insuflScient to sustain a similar order 
asainst the other niembers of the flrm. 

|Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 233, 285: 
Dec. Dig. § 136.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Thomas 
H. Mitchell and Edward R. Mitchell, individually and as members of 
the firm of Thos. H. Mitchell & Brother. Pétition to review an order 
requiring the bankrupts to pay over $1,000 as property belonging to 
the firm. Modified and affirmed. 

Strauss & Singer, of New York City, for trustée. 
Judson G. Wells, of New York City, for bankrupts. 

CHATFIELD, District Judge. Application bas been made to com- 
pel two bankrupts to pay over $1,000 obtained on or about August 15, 
1911, by the wife of Thomas H. Mitchell, one of the bankrupts, on a 
check of the bankrupt firm, given to her that day to be cashed. 

It appears that the mother of the two bankrupts who had advanced 
considérable money to them in order to carry on the business, sent a 
check dated August 14, 1911, drawn on a bank in the state of Penn- 
sylvania, where she then was, for the sum of $1,000, to the bankrupts 
as a loan. This check was deposited and the firm's check for $1,000 
drawn on the same bank, but the firm's check was not cashed until 
Thomas H. Mitchell obtained information by telegram that his mother's 
check was good. 

Upon the 31st day of October, 1911, an involuntary pétition was 
filed, and adjudication was had upon December 1, 1911. The transac- 
tion was therefore within four months of the date of the pétition, but 
no claim has been made that the wife of the bankrupt Thomas H. 
Mitchell kept the $1,000, and the record shows that Thomas H. Mitchell 
testified previously that the money was turned over by her to him and 
used in paying varions bills to firm creditors and in purchasing goods. 
The assets of the bankrupts were sold, and some of their books seem 
to hâve disappeared at the time of sale. The trustée allèges that the 
books in his possession contained no record showing payment of this 
$1,000. Whatever books there were went into possession of the trus- 
tée, and could not be produced by the bankrupts. One of the bank- 
rupts, Edward R. Mitchell, returned to Pennsylvania after filing an 
answer to this application, and has been there since that time. The 
other one, Thomas H. Mitchell, was then living in Brooklyn ; but his 
wife and children were not then hère, and neither of the bankrupts 
ever appeared personally for examination upon this application. Their 
attorney appeared and interposed the answers which recite the fore- 
going, with a déniai that the bankrupts now hâve any money or prop- 
erty, and alleging that Thomas H. Mitchell had used the sum in ques- 
tion for the firm's benefit. 

The issues raised were sent to a spécial commissioner, who reports 
that on the référence parts of the testimony of the two bankrupts, at 
the first meeting of creditors, were read by the trustée to show that the 
$1,000 was in the hands of the bankrupts, and other parts read by the 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bankrupts' attorney to show that Thomas H. Mitchell alone had the 
$1,000 and used it as stated. 

The spécial commissioner states that Thomas H. Mitchell was un- 
able to name a single person or amount so paid ont, and thé books of 
the firm were not introduced to substantiate his theory. The spécial 
commissioner concludes that a transaction like the telegram was so 
unusual as to indicate need for cash and could not be forgotten. He 
also concludes that, in ordinary course, payments would hâve been by 
check, and the method pursued shows some irregular motive. 

He gives no weight to the answering affidavit, which states two pay- 
ments from the check in question for firm obligations. The testimony 
introduced also shows a payment to the judgment creditors whose levy 
precipitated bankruptcy, and the statement is made that, because of 
attachments and possible levies, it was unsafe for the bankrupts, even 
three months before bankruptcy, to put this money in the bank, and 
so they cashed the check as soon as possible. The spécial commissioner 
says : 

"I do not believe he pald tliis money eut to creditors, and, as this is the 
only explanatlon offered, I thlulv the banlîrupts hâve wholly failed to account 
for this sum of $1,000, and that the same bas been and is now being with- 
held from the trustée iu banlîruptcy." 

But if Thos. H. Mitchell's statement is to be believed in every re- 
spect except as to the one question of using the money to pay debts, 
why should the line be drawn there? The bankrupts, when examined 
at the first meeting, were trying to uphold a mortgage to their mother, 
given preferentially to secure some $7,000 in loans, of which this $1,- 
000 was a part. But aside from this and from their admissions, there 
is nothing to show that Mrs. Thomas H. Mitchell bas not retained the 
$1,000 which she obtained from the bank. If the statement of the 
bankrupts as to the firm 's use of the money is not to be believed, and 
if the money was concealed at the time, then the story that this woman 
cashed the check and turned it over to the bankrupts is unworthy of 
belief and she should account therefor. She bas never testified nor 
been proceeded against. 

On either theory there is no évidence that Edward R. Mitchell at any 
time had the $1,000 or any part thereof, or that it was concealed for 
his benefit, and there is no testimony that the books or stock of the 
bankrupts, after August 15, 1911, showed the withdrawal or disap- 
pearance of such a sum for the purpose of secreting it, or for any 
other purpose. 

The resuit is that, on the testimony, the spécial commissioner has 
decided that the testimony of Thomas H. Mitchell has not been worthy 
of belief, that the $1,000 was traced into the hands of him or his agent, 
i. e., his wife, and that for the failure to properly account therefor, or 
to appear and testify, he should be held to bave failed to explain, by a 
crédible story, the use made by him of the $1,000. To this extent the 
findings of the .spécial commissioner should be upheld. There is grave 
doubt whether Thomas H. Mitchell has any funds left, and his con- 
duct and failure to keep pro]jer books showing such transactions as 
this one relating to the $1,000 will probably prevent a discharge, but 
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the entire record justifies an order that he pay over or properly account 
for the $1,000 in question, or show cause why he should not be pun- 
ished for failure so to do. 



BLTRXS & DICKEY r. TITZELL et al. 
(District Court, S. D. Georgia, B. D. February 20, 1913.) 
EQTJiTy (§ .35*) — .TuRisDioTioN — Nature of Bill — Ascillaby Procbedings. 

Wliere receivers appointée! In a fédéral court had possession of a fund 
on whleh complalnants clalmed a lien under the state law for labor and 
materials furnislied, and, after filing of a bill to restrain ttie receivers 
from paying over the fund to other parties without subjectlng the same to 
complalnants' lien, the receivers paid into the registry of the court more 
thaii |!3,000 to settle complalnants' claim when it should be flnally ascer- 
talned, the blll was properly flled in the nature of an ancillary proceed- 
ing, and was not demurrable for want of equity. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §| 99-102 ; Dec. Dlg. 
§ 35.*] 

Bill by Burns & Dickey against J. C. Titzell and others to restrain 
receivers of the Atlanta, Birmingham & Atlantic Railroad Company 
from paying over a fund on which complainants claimed a lien for 
labor and materials under state law. On motion to dismiss for want 
of equity jurisdiction. Overruled. 

Max Isaac, of Brunswick, Ga., for complainants. 
D. C. Barrow, of Savannah, Ga., and Alexander Akerman, of Ma- 
çon, Ga., for défendant J. C. Titzell. 

SPEER, District Judge. In this case, which the court took under 
advisement yesterday, 1 hâve reached the conclusions following: 

This bill was filed to restrain certain receivers of the Atlanta, Birm- 
ingham & Atlantic Railroad Company from paying over a fund to 
other parties upon which the complainants claimed a lien for labor and 
material furnished, which lien is allowed by the laws of Georgia. 

A temporary restraining order was granted and the case set down 
for a hearing. The respondent, J. C. Titzell, desiring to use the fund 
which the restraining order had in that way impounded, came into' 
court and made plain the righteousness of the complainants' claim. 
The justice of the demand, and its accuracy was not disputed. The 
respondents then, in order to be relieved of the effect of the restraining 
order, paid into the registry of the court something more than $3,000 
to settle the claim of the complainants when it should be finally as- 
certained. The bill is demurred to, on the ground that there is no 
equity, that there was an adéquate remedy at conimon law ; the usual 
grounds of such demurrers to bills in e(juity. The court is of the 
opinion, however, that there was, prima fade, equity in the bill But 
for the bill it is probable that complainants would hâve lost their right 
to payment from the fund in the hands of the receivers. The receiv- 
ers themselves are already the officers of the court of equity. It is 
true that the bill upon which they were appointed was filed in the 
Northern District of Georgia and in the Circuit Court, as it formerly 

•For other cases see same topic & i numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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existed, but that court bas been abolished by law, and tHe jurisdictîon 
of the cause was transferred to the District Court. An ancillary bill 
had been filed hère, and in a sensé this court bas jurisdictîon of the 
cause through that ancillary bill. In this way the applications of the 
complainants may be treated, I think, in the nature of interventions 
pro interesse suo. This is a common procédure by which parties who 
hold a claim against a fund in court may corne in, set up and seek 
to hâve adjusted their rights. But, if there was any defect in the 
equity of the cause, it bas been cured by the act of the respondents 
in coming before the court, and paying into its registry the sum upon 
which the lien it is claimed attaches. In that way, the jurisdiction, in 
the opinion of the court, is sufficiently established, and we should not 
drive the complainants back to their remedy at common law, but in 
accordance with the trend of modem jurisprudence on this subject 
and particularly the new rules of the Suprême Court of the United 
States we should proceed in the speediest way to hâve the rights of 
the parties adjusted. What could be more speedy or satisfactory than 
to proceed hère now on the pleadings and proof and détermine whether 
or not the complainants are entitled to their claim which has actually 
been paid into the hands of the court to be subject to its decree. 

For thèse reasons, I overrule the motion to dismiss, and direct that 
the cause proceed. 



In re JAMAICA SLATE EOOFING & SUFFLY CO. 
(District Court, E. D. New York. February 7, 1913.) 

1. Bankruptct (§ 136*) — Concealment oï Assets — CoNTEurpr Pboceedings. 

Where, in proceedlngs against two of tlie indivldual owners of a bank- 
rupt corporation for contempt for fallure to account for tlie proceeds 
of a note, it appeared that défendant K. took up the note and relieved 
hls codefendant from payment therefor, K. havlng furnished évidence 
of the existence and vvhereabouts of the note, the contempt proceeding 
against H. should be dismissed, slnee, If any claim vested In the trus- 
tée as against H-, It could be disposed of In a separate action against 
him, as no punishment for contempt in faillng to turn over the note could 
be inflicted. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §1 233-235; 
Bec, Dlg. § 136.*] 

2. Bankruptcy (5 136») — Cokporations — Dibbctoes — Withheld Assets. 

Where certain dlrectors of a bankrupt corporation were ordered to 
return $822.94 alleged to hâve been wrongfuUy recelved by them from 
the corporation, they were not entitled to set off against such amount 
and claim of another corporation controlled by them, against the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. |§ 233, 235; 
Dec. Dig. § 136.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Jamai- 
ca Slate Roofing & Supply Company. Proceeding to punish W. B. 
Hambright and Joseph Kellow for misappropriation of the bankrupt's 
funds. Dismissed as to défendant Hambright, and Kellow and wife 
adjudged in contempt in failing to turn over or account for certain 
funds. 

See, also, 200 Fed. 460. 

•For oUier casea see same toplc & 9 nvmbbb i.n Dec. à Am. DIgs. 1907 to date, & Rep'r Indexes 
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M. S. Schoenbaum, of Jamaica, N. Y., for trustée. 
Robert McC. Robinson, of New York City, for Joseph Kellow and 
Elizabeth P. Kellow. 

CHATPIELD, District Judge. The two indivîdual owners of the 
bankrupt corporation hâve been ordered to pay or account for $822,94, 
which it is admitted they received from a sale of part of the assets of 
the bankrupt prior to the filing of the pétition. As to this sum, Jo- 
seph Kellow now asserts that he personally received the entire amount, 
and offers vouchers, receipts, and pay roU accounts for the month of 
November, 1911, totaling $1,374.49. He makes affidavit that thèse 
moneys were paid out by him for bills and labor for the bankrupt dur- 
ing that month, and that he has neither concealed nor retained any of 
the sum. 

He claims that the Jamaica Slate Roofing & Supply Company had 
on hand, on November 1, $101.11; that it received on November 3d, 
in cash, $222.94, making a total of $324.05, from which it expended, 
upon the 4th of November, $122.64, and upon the 9th and Uth of 
November, $161.90; that the bankrupt received, upon the 14th of 
November, from W. B. Hambright, $450, and expended upon the 
17th, for slate and traveling expansés, $430.50, and upon the 18th, 
for wages, $192.25; that it also received, on the 17th of November, 
$495 (as proceeds of a note for $500 given by Hambright), and ex- 
pended, from the 20th of November to the 29th, the sum of $367.20. 
According to thèse figures, the total amount received in November 
was $1,419.05, and the total paid out, $1,374.49, leaving a balance in 
bank and in cash of $44.56. 

The trustée attacks this account by pointing out that Hambright 
has testified that the $822.94, paid by him, was paid upon the 20th 
of November. It further appears that $367.20 of the payments shown 
by Kellow were subséquent to that date. The trustée also points out 
that a number of the charges were against Joseph Kellow personally, 
and that one item, for $110.80, purports to hâve been paid by a man 
named Carman. Inasmuch, however, as this item, which was paid up- 
on the 27th day of November, is only credited by Kellow for the sum 
of $10.80, it is évident that he may hâve contributed that much, or 
it may indicate the total Unreliability of the account submitted. 

[1] It is évident that, if the $500 note was discounted by Tony 
Weiss for $495, upon November 17th, and that $430.50 was used 
upon that day, while upon the following day $192.25 wages were paid, 
then the proceeds of this note were used in the business. And if Jo- 
seph Kellow thereafter took up the note and relieved Hambright from 
payment therefor, the situation is as the court previously outlined the 
matter, viz., that the Kellows havë furnished évidence of the existence 
and whereabouts of the note, and, if ariy claim vests in the trustée as 
against Hambright, that can be disposed of in a separate action against 
him, and no punishment for contempt in f ailing to turn ovef this note 
can be inflicted. 

As to the item of $822.94^ which the Kellows were ordered to pay 
back because of their use of the property of the bankrupt in acquiring 
stock in the new corporation valued by them at that amount, thèrèc> 
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ords show repayment by the Kellows of $597.94; they having- de- 
ducted $225, received by the trustée upon what is kiiown as the Whiton 
contract. They allège that the new corporation, the Jamaica Slate, 
Slag & Métal Roofing Company, finished this contract, which has been 
assigned to Hambright for that purpose, at a greater cost than the 
contract price and that therefore the net amount realized should be 
credited to the Kellows. 

[2] This argument is fallacious, in that the Kellows are bound to 
repay this amount of money, viz., the $225, individually, and if the 
Jamaica Slate, Slag & Meta! Roofing Company as a corporation is en- 
titled to recover from the trustée in bankruptcy, the right thereto 
must be shown by proper corporate action, and the Kellows, as indi- 
viduals, cannot take advantage without assignment to themselves and 
without any proof whatever except a mère statement of the alleged 
fact of some balance due another person, i. e., the corporation doing 
the work. 

The difïiculties in this case bave to a large extent been caused by 
the action of the Kellows, showing entire obliviousness to their proper 
conduct as stockholders or officers in a corporation. 

Upon the présent motion, therefore, Joseph Kellow and Elizabeth 
Kellow should be adjudged in contempt in failing to turn over or 
properly account for the sum of $225 and the further sum of $455.74, 
and should be freed from punishment for contempt in failing to turn 
over the $500 note. 



In re ZIMMERMAN et al. 

(District Court, E. D. Wlsconsin. February 18, 1913.) 

Bankruptcy (§ 397*) — Rigiits op Bankrtjpts — Exemptions — Membees oi 
Pabinership — State Statutes — "Tools and Implbmbnts." 

Wis. St. 1898, § 2982, subd. 6, allows a debtor to take as exempt cer- 
tain specifically enumerated items of property, includlng a horse, with 
no limitation as to value save as to a wagon, plow, and otlier farming 
utenslls includlng tackle for teams and stock lu trade of any mechanic, 
miner, merchant, trader, or other person used or Icept for carrying on 
hls trade or business, not exceeding $200 in value. Held that, where 
the members of a flrm become bankrupt, they were each entitled to 
sélect, under subdivision 6, a horse regardless of value, and a wagon, 
sleigh, tackle, etc., of value not exceeding $200, the fact that such items 
were used in the business of the firm not warranting a conclusion that 
they constituted "toolg or implements" within subdivision 8, and also 
$200 In value of tools and implements under such subdivision. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 678; Dec. 
Dig. § 397.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7000-7005.1 

In Bankruptcy. In the matter of bankruptcy proceedings of John 
H. Zimmerman and Furness W. Libby, bankrupts. On pétition to 
review a referee's order allowing exemptions to the bankrupt. Re- 
versed, with directions. 

F. V. McManamy, of Oshkosh, Wis., for bankrupts. 
Williams & Williams, of Oshkosh, Wis., for creditors. 

*For other cases see aame topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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GEIGER, District Judge. The bankrupts, copartners, applied for 
allowance of exemptions under the Statutes of Wisconsin, § 2982. 
Under subdivision 6 of this section, the debtor is allowed, specifically, 
certain enumerated items of property, with no limitation as to value 
save as to a "wagon, * * * plow * * * and other farming 
utensils, including tackle for teams, not exceeding tvi^o hundred dollars 
in value." By subdivision 8 are exempted "the tools, implements and 
stock in trade of any mechanic, miner, merchant, trader or other per- 
son used or kept for carrying on his trade or business, not exceeding 
two hundred dollars in value." 

Each of the bankrupts claimed as exempt certain property, the one 
a horse, valued at $125 ; a delivery wagon, a set of harness, a sleigh 
and blankets, valued at $51.50; a computing scale and a register, the 
latter used in the business and valued at $175; also household furni- 
ture valued at $200. The other claimed one horse, valued at $125 ; 
a harness, wagon, sleigh, and blankets, valued at $46.50; certain quan- 
tity of seed valued at $181.95. Each bankrupt also claimed certain 
insurance policies, not now considered. 

The trustée allotted to the bankrupts, jointly, the two horses, two 
sets of harness, wagons, and sleighs, but refused to recognize their 
claims to implements, tools, or stock in trade. The référée, however, 
held that each bankrupt was entitled tO' an exemption to the amount 
of $200 in value, holding that, as ail of the property belonged to the 
partnership, the spécial exemptions claimed, such as horses, wagons, 
etc., were part of the tools and implements, and that neither was 
entitled to any spécifie exemptions in thèse différent articles; that 
the bankrupts may sélect "from the spécial articles designated, or the 
stock in trade or both, to the amount of $200 each, and no more." 

I think that under subdivision 6, above mentioned, each bankrupt 
was entitled to sélect, as specifically exempt, the items coming within 
its terms — a horse, regardless of value; and wagon, sleigh, tackle, etc., 
of a value not exceeding $200. Knapp v. Bartlett, 23 Wis. 68, 99 
Am. Dec. 109; In re Friederick (D. C.) 95 Fed. 284; In re Friedrich, 
100 Fed. 284, 40 C. C. A. 378; Spikes v. Burgess, 65 Wis. 428, 27 
N. W. 184. The mère fact that such spécifie items of property may 
hâve been used by him in the conduct of a business does not warrant 
treating them as "tools or implements" if they are not ordinarily and 
fairly to be treated as such. This is obviously true of a horse. As 
indicated in Cunningham v. Brictson, 101 Wis. 382, 77 N. W. 740, if 
a debtor chooses, in lieu of stock in trade valued at $200, to sélect 
"tools and implements" of like value, he may do so. Indeed, no one 
could complain because no one could suffer. But hère he is deprived 
of the benefits of the spécifie exemptions awarded by subdivision 6, by 
compelling him to include the items of property therein enumerated in 
his sélection under subdivision 8. 

The conclusion is that each bankrupt was entitled to claim spécifie 
exemptions under subdivision 6, and also exemption of tools and im- 
plements or stock in trade of the value of $200 under subdivision 8 ; 
and the referee's order is reversed, with direction to allow the same 
accordingly. 
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THE CONINGSBT. 
(District Court, S. D. Georgla, B. D. February 18, 1913.) 

ADMIBALTY (§ 36*) LlBEL StEVEDOBES' WAGES — OOUNTEKCLAIM INJUBT TO 

Ship. 

Where stevedores, havlng contractée! to unload a ship, found that tlie 
cargo had become so compact tliat It was difficult to unload it and un- 
dertook to use dynamite for the purpose, to whieh the master objected, 
whereupon it was agreed that there sliould be no Injui-y to the ship, but 
Injury oceurred, the master was entitled to set off the damage so caused 
against the stevedores' libel for unloading compensation. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. i§ 327-334 ; Dec. 
Dlg. § 36.*] 

In Admiralty. Libel for stevedores' wages against the steamship 
Coningsby, in which the owner filed a cross-hbel for injury to the ship. 
Exception to cross-demand overruled. 

John E. Hartridge, of Jacksonville, Fia., and Adams & Adams, of 
Savannah, Ga., for libelant. 

Kay, Dogget & Smith, of Jacksonville, Fia., and Garrard & Meldrini, 
of Savannah, Ga., for respondent. 

SPEER, District Judge. This is a libel brought by stevedores for 
their pay for unloading a ship. The ship was loaded with kainit. By 
some means the cargo had become so compacted that it was difficult 
to unload it, and the stevedores undertook to use dynamite for that 
purpose. Surely an exceedingly high explosive, the careful use of 
which would necessarily be demanded. The master, with some ap- 
parent reason, objected to the use of the dynamite, and an agreement, 
more or less binding, was given that there should be no injury to the 
ship. It is claimed by the master of the ship that the dynamite was 
so carelessly used that the ship was injured to an extent more than 
setting ofï the claim of the libelants for unloading. Now, while the 
authorities cited by Mr. Adams in his argument are doubtless illu- 
minative, still there is a strong trend from those technicalities which 
prevent the trial in one proceeding of ail controversies closely con- 
nected with the principal matter in issue. I think that the manner of 
unloading by the use of powerful explosives is auxiliary to the main 
contract. The law, it seems, would présume that no such explosive 
agency would be utilized. Certainly it was used, and hence for the 
purpose of this argument we must conclude that the ship was injured. 
When the stevedore brings libel to recover payment for labor, he can 
be very readily, and logically, I think, met with the proposition : True, 
you did unload my ship, but you did it in silch a manner as to injure 
or destroy it. Let us suppose that the dynamite had been so prompt 
and effective in its opération that, while it elevated the cargo, it also 
blew out the bottom. If, then, the stevedores shoUld bring suit for 
removing the cargo, surely a set-off for removing the bottom would 
be auxiliary, and an apparently proper défense. While I hâve great 
admiration for the opinions of the learned proctor who has argued 
that dynamite is an expeditious and harmless instrùmentality for dis- 

•For other cases see same topic & § nomber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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charging a compactée! cargo, and that any casualty resulting from its 
use can only be redressed in a separate and independent proceeding, 
I find sonie difficùlty in assenting to his conclusions. 
•On account of this difficùlty, I must overrule the exception. 



In re MANNESCHMIDT. 
(District Court, E. D. New York. February 13, 191.3.) 

Bankruptcy (§ 326*) — Bkeach oï Contbact — Set-Off. 

Where a subcontract for work on certain school buildings by the 
bankrupt entitled the main contracter to complète the job in case of the 
bankrupt's inabllity to perform and to use for that purpose any materials 
and tools left on the work by the bankrupt, and the eontractor suffered 
loss from havlng to complète the work, the bankrupt's claim for materials 
and tools used or converted and for any loss thereof by négligence could 
be set ofC agalnst the contractor's claim for damages. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. 
Dig. S 326.*] 

In Bankruptcy. In the matter of Jacob Manneschmidt, Jr. Claim 
by the bankrupt's trustée to recover the value of certain tools and 
other property left by the bankrupt on certain contract work and ap- 
propriated or lost by the gênerai eontractor. Referred to référée. 

Phillips & Avery, of New York City, for Bottsford-Dickinson Co. 
Maerkle, Darius & Maerkle, of New York City, for trustée. 

CHATFIELD, District Judge. This case présents, according to the 
affidavits, a claim against the main eontractor on two school buildings 
for certain materials and tools which a subcontractor (the bankrupt) 
testifies he had previously taken to and left at the work and which 
went into the possession of the main contracter when the bankrupt was 
forced to stop work, shortly before the pétition was filed. 

The trustée claims that, under the contracts, title to the material 
had not passed from the bankrupt, and that the tools and property (not 
to be used on the contract) must be accounted for by the main eon- 
tractor. Some of thèse bave been stolen while the property was in the 
possession of the main eontractor, and he is charged by the trustée 
with responsibility for the value of thèse also. 

Under the contracts the main eontractor had the right to complète 
and to use for that purpose any materials and tools left on the job. 
It is alleged that the main eontractor has suiïered a great loss from 
having to complète the work. If so, then any claim for materials and 
tools used (even if conversion resulted) and for any loss by négligence 
would be a set-off to his claim if allowed. This should be passed upon 
by the référée. 

If no claim is presented, then a flat question of fact arises, and the 
main eontractor must account for those articles which the trustée may 
be able to prove were taken possession of by the main eontractor, and 
which he did not hâve the right to use. The question of whether title 

♦For other cases see same toplc & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to Spécifie articles passed, when they were taken to the job, cannot be 
answered properly now. The issues will be referred to the referee 
as referee, if proof of claim brings up the question, and as spécial 
'•ommissioner with respect to other issues presented. 



In re DOWIB, 
(District Court, S. D. New York. December lï, 1912.) 

1. BANKBUPTCT (§ 391*) — NONDISCHARGEABLE DeBT JUDGMENT — STAT. 

A judgment on a nondischargeable debt sbould not be stayed pending 
bankruptey proceedings. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dlg. §5 637-655; 
Dec. Dlg. § 391.*] 

2. Bankkuptct (i 424*) — ^Nondischaegeable Debt — Torts — Judgment roB 

COSTS. 

A judgment for damages for slander not being dischargeable In bank- 
ruptey, a judgment agalnst plalntlflE for eosts in such action partakes 
et the same character and Is not dischargeable. 

[Ed. Note.— For other cases, see Bankruptey, Cent Dig. §§ 787, 818; 
Dec. Dig. § 424.*] 

3. Execution (§ 425*) — Executoon Against Peeson — Torts. 

A judgment In any action for a pure tort, as In an action for slander, 
can be enforced by an exécution agalnst the person. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. § 775; Dec. Dig. 
i 425.*] 

In Bankruptey. In the matter of bankruptey proeeedings of Oliver 
Dowie. On motion to vacate an order staying proeeedings on a judg- 
ment for costs reeovered against the bankrupt in an action by him for 
slander. Granted. 

Mortimer W. Solomon, of New York City, for bankrupt. 
Herbert H. Gibbs, of New York City, for judgment créditer. 

HOLT, District Judge. This is a motion to vacate an order staying 
proeeedings upon a judgment for costs reeovered against the bankrupt 
by a défendant whom the bankrupt sued for slander. 

[1-3] A judgment on a debt which is not dischargeable should not 
be stayed pending bankruptey proeeedings. It bas been held that a 
judgment to recover damages for slander is not dischargeable (Na- 
tional Surety Ce. v. Medlock, 19 Am. Bankr. Rep. 654, 2 Ga. App. 
665, 58 S. E. 1131 ; McDonald v. Brown, 10 Am. Bankr. Rep. 58, 23 
R. I. 546, 51 Atl. 213, 58 L. R. A. 768, 91 Am. St. Rep. 659), and, in 
my opinion, a judgment for costs in such an action, reeovered by a 
défendant against the plaintiflf, partakes of the same character. A 
judgment in such an action, or in any action for a pure tort, either in 
favor of the plaintifï or the défendant, can be enforced by an exécu- 
tion against the person. 

The stay enjoining the enforcement of the judgment against the 
bankrupt is vacated. 

•Forsther cases see same toplc & i numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BARBER ASPHALT PAVING CO. r. NORTHERN OHIO TRACTION & 

LIGHT CO. 

(Circuit Court of Appeals, Sixth Circuit. March 4, 1913.) 

No. 2,243. 

1. I/iMiTATioN or Actions (§ 32*) — Torts — WitAT Law Govekns. 

An action againist a street railway company for a tortious injury to a 
City pavement, requiring a paving contractor to repair tlie same under its 
eoatract with tlie elty, was within the Oliio four-year statute of limita- 
tions (Gen. Code OUio, § 11224). 

[Ed. Note.— For other cases, see Limitation of Actions, Cent. Dig. §§ 
143-145; Dec. Dig. § 32.*] 

2. Subrogation (§ 11*) — Contkact— Repairing Pavement— Indemnity. 

A traction company having agreed in its friinchise to keep its tracks in 
repair, plaintiiï paving company niade a bid for laying an asphalt pave- 
ment on the Street with a guaranty to keep the pavement in good repair 
at ail times for a period of ten years. The paving company prepared 
the foundation for the car tracks, but, this proving insufficient to sus- 
tain the track and equipment, the pavement was broken as the resuit 
thereof, and plaintlff was required to make extensive repairs under its 
guaranty. Held, that such guaranty was not a contract of indemnity Im- 
posing a seeondary liability only on the paving company, so as to entitle 
it, on being compelled to pay for such repairs, to subrogation to the city's 
right to recover against the traction company for so constructing its 
road as to cause the defects in the pavement. 

[Ed. Note.— For other cases, see Subrogation, Cent. Dig. § 4; Dec. 
Dig. § 11.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio ; WilHam L. Day, Judge. 

Suit by the Barber Asphalt Paving Company against the Northern 
Ohio Traction & Light Company. Decree for défendant, and plaintifï 
brings error. Affirmed. 

Gann, Peaks & Townley, of Chicago, 111., and Albert H. Feibach, of 
Cleveland, Ohio (Morris M. Townley, of Chicago, 111., of counsel), 
for plaintiff in error. 

Rogers & Rowley, of Akron, Ohio, and Ford, Snyder & Tilden, of 
Cleveland, Ohio (S. G. Rogers, of Akron, Ohio, and D. H. Tilden, of 
Cleveland, Ohio, of coimsel), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. In 1897 the city of Akron, hereafter 
called the city, entered into contract with plaintifï in error, hereafter 
called the Paving Company, for the improvement by the latter of a 
portion of Howard street in Akron, from curb to curb, with stone 
curbing and asphalt pavement, under a guaranty that the pavement 
should at ail times during the period of 10 years be "in as perfect con- 
dition as the day it was laid," and that at the end of the period the 
pavement should "show 75 per cent, of the original thickness called 
for in the contract." There was at the time a double track street rail- 

*For other cases see same topic & § numbhr In Dec. £ Am. Digs, 1907 to date, & Rep'r Indexe» 
202 F.— 52 
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way extending tlirough this portion of Howard street, the railroad 
then being operated by the predecessor of défendant in error, here- 
after styled the Traction Company, under a franchise which required 
the railway company and its successors and assigns to "in ail instances, 
construct, operate and maintain, and keep in repair its said railroad." 
In 1899, which was two years after the paving contract was made, the 
city granted a further franchise to the Traction Company's pred- 
ecessor, which provided that the railway tracks should be "se con- 
structed as that the upper surface of the rails thereof at ail times 
should conform to the grade of the streets in which the same were 
laid." The paving was completed in 1897, and the Paving Company 
seems to hâve complied with its contract to keep the pavement in re- 
pair, making such repairs each year, until and including the year 1903, 
In 1904 it refused to make further repairs, clainiing that those de- 
manded by the city were induced by breakages of the pavement caused 
by defects in the foundations under the street car tracks, resulting 
from the failure of the street railway company to keep its road in 
repair ; it being alleged that, after the paving was done and with the 
city's permission, cars had been used which were too heavy for the 
track foundations. The city accordingly repaired the pavement, and 
brought suit against the Paving Company for reimbursement. This 
court held on review that the Paving Company was not relieved from 
its guaranty by the fact that the pavement was broken because of in- 
sufficient railway track foundations, nor because of the renewal of the 
grant to the railway company, nor because heavier cars were used by 
the latter; but that ail thèse facts must be presumed to hâve been 
within the contem])lation of the parties when the paving contract was 
madè. 171 Fed. 29, 96 C. C. A. 271. The city finally recovered of the 
Paving Company upwards of $7,000. Thereupon the Paving Com- 
pany paid the judgment, and brought this suit against the Traction 
Company for reimbursement. 

The pétition in the instant suit alleged the franchise obligation exist- 
ing when the paving contract was made to keep the street railway in 
repair; also the requirement of the 1899 franchise that the upper 
surface of the rails at ail times conform to the grade of the street, and 
the Traction Company's assumption of those obligations; set up the 
paving contract of 1897, alleged that "as a part of said contract this 
plaintifï agreed with said city of Akron to insure the maintenance of 
said asphalt pavement for a period of 10 years from the date of its 
construction, and furthermore promisedy in the event said pave- 
ment should become out of repair during said period, to make the nec- 
essary repairs to said pavement so as tokeep the same in a good con- 
dition of repair during ail of said time," and that at the time the pav- 
ing contract was made plaintifîE "was aware of the obligation imposed 
by said franchises upon said street railway company with respect to 
the maintenance and repair of its System of street railway," and that 
plaintifï "entered into said contract with said city * * * relying 
upon said street railway company and its successors to keep and per- 
form its obligations in the premises." It will be noted that the gênerai 
agreement to keep the street railway in repair was the only franchise 
obligation actually existing when the paving contract was made. The 
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pétition further alleged the failure of the Traction Company to comply 
with its duty to keep the railway in repair, in that "the foundation, 
ties and rails of said street railway were of insufficient construction 
for the Street railway traffic upon said street ; that said rails were per- 
mitted to become loose and that said ties and foundation were insuffi- 
cient to support the same" ; that the excessive vibration of the rails and 
ties caused the top of the rails to sink below the grade of the street ; 
that the asphalt surface of the pavement near the rails and ties was 
thereby broken, permitting the accumulation of rainwater along the 
rails, and its infiltration through the binder course of the pavement, 
thus permitting the freezing of and injury to the pavement. The Trac- 
tion Company or its predecessor was alleged to be primarily liable to 
the city for such damage, and the Paving Company to be secondarily 
liable to the city for the repairs. It was asserted that the plaintifif, hav- 
ing been required to make the repairs, "should now be subrogated to 
the rights of the city of Akron as against the défendant herein." The 
pétition was demurred to, the causes which are pertinent hère being 
(a) that the action was barred by the four-year statute of limitations, 
and (b) that the facts stated constituted no cause of action against the 
Traction Company. The demurrer was sustained and the suit dis- 
missed. 

The plaintiff plants its action squarely upon the ground of subroga- 
tion alone ; and upon the theory stated that the Traction Company was 
"primarily liable" to the city for the injury to the pavement caused 
by that company's failure to properly maintain its tracks ; that the 
plaintiflf's obligation to the city was "secondary" only to that of the 
Traction Company ; that the obligation of the latter to keep its tracks 
in repair was, as between it and the Paving Company, superior to the 
latter's obligation to keep the pavement in repair ; that plaintiff was 
thus in légal effect merely a guarantor or insurer of the performance 
by the Traction Company of its obligation to the city, its relation being 
strictly analogous to that of an insurer of goods during transportation 
in reliance upon the contract of the carrier to safely carry the goods, 
or that of a tenant under obligation to repair as against third persons 
whose négligence makes such repairs necessary ; that the Paving Com- 
pany having satisfied the city's demand, on account of an injury occa- 
sioned, as alleged, exclusively by the misconduct of the Traction Com- 
pany, the Paving Company is entitled to such remédies as the city 
would hâve had against the Traction Company, had it elected to sue 
that Company. 

[1] We may dismiss ail question of def endant's liability to plaintiff 
for a tortious injury to the pavement not based upon contract between 
the Traction Company and the city, for the reason, if for no other, 
that any action for tort which the city may hâve had was barred by the 
four-year statute of limitations. Gen. Code of Ohio, § 1 1224. 

[2] Plaintiff "s alleged right of subrogation is thus limited to the 
enforcement of the Traction Company's contract obligations to the 
city. If it be conceded that the Paving Company's obligation to keep 
the pavement in repair was merely secondary to that of the Traction 
Company to keep its tracks in repair — in other words, that the f ormer's 
obligation was only one of insuraiice or indemnity with respect to the 
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obligation of the latter — the riglit of subrogation would seem clear. 
But we think the premises relied upon are f atally unsound. The péti- 
tion, it is true, allèges that plaintiff agreed with the city to "insure the 
maintenance of said asphalt pavement"; but we do not understand 
this to mean that such was the actual language of the contract, but 
only that such is claimed to be the légal effect of the premises other- 
wise stated in the pétition. In the brief of plaintifï in error it is as- 
sumed that this court "may take judicial notice of the record of the 
former case in this court," viz., the case between the city and the Pav- 
ing Company. Turning then to the record in the former case, we find 
that the only language which may be even plausibly thought to sustain 
the idea of a contract of indemnity is that found in the guaranty, the 
substance of which we bave already stated, except that the Paving 
Company (to use the language of the pétition in the instant case) "fur- 
thermore promised that in the event said pavement should become ont 
of repair during said period, to make the necessary repairs to said 
pavement so as to keep the same in a good condition of repair during 
ail of said time." We find nothing in the pétition in the présent case, 
or in the record of the former case, indicating an intention or under- 
standing on the part of either of the three parties concerned that the 
plaintifï was to be merely an insurer of the Traction Company's obli- 
gation to the city. There is in fact much to the contrary. The paving 
spécifications required bids "covering periods of five, ten and fifteen 
years guaranty." The 10 years guaranty proposed by the plaintifif was 
accepted. The Paving Company took it upon itself "to prépare the 
foundations and to warrant the work as set ont in the spécifications 
and proposais, irrespective of what may occur by reason of any un- 
derground work or repairs made prior to the laying of said pavement." 
As shown by the pétition in the présent suit, it knevv of the existence 
of the railway tracks in the street, and, as held by this court in the 
former case, was bound to anticipate such use as was actually made of 
the tracks subséquent to the paving contract. As said in the opinion 
of Judge Warrington, speaking for this court in the former case; 

"Foundations for the car tracks appear froni the testimony to hâve been 
laid by the street car compauy, while the paving company was engaged in its 
worlv upon the improvement. Indeed, the paving company furnished and 
mixed the materials for tlie track foundations ; and it does not appear to 
hâve made any objections to the foundations as laid. With the knovirledge 
tlie paving company thus obtained of the foundations, and its apparent ac- 
quiesceuce in their sufliciency, it proceeded to construct the pavement founda- 
tions and to place the asphalt surface thereon throughout the length and 
breadth of the improvement, including the spaces between the street car rails." 

This statement is borne out by the record of the former case. In- 
deed, we understood plaintiff's counsel on the argument practically 
so to concède. No suggestion of mère indemnity or insurance any- 
where appears. The allégation that, when the paving contract was 
made, plaintifï knew of the railway company's obligation to keep its 
tracks in repair, and entered into the contract in reliance upon that 
obligation, justifies no légal presumption that its bid was less on that 
account. But, were it so, the plaintifif's contract did not thereby be- 
come one of indemnity alone. The Traction Company had no benefit 
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from it, and it is not alleged that even the city or the Traction Com- 
pany knew that the alleged liability of the latter Was in the mind of 
any one. The pétition in the présent suit, and the record in the for- 
mer case, are consistent only with the idea that the plaintiff sold its 
pavement to the city, and as incidental to the sale, and as necessary 
to its accomplishment, made the guaranty in question. The respective 
obligations of the Traction Company and the Paving Company toward 
the city were not necessarily legally identical. The city's measure of 
damages for breach of the respective obligations was not necessarily 
the same. Under thèse circumstances, it is difficult to see how the 
obligation of either the Traction Company or the Paving Company 
can be said to be, as to the other, "primary" in character, except that 
that of the Traction Company was prior in time. But we think this 
insufficient to make the Paving Company's obligation secondary, and 
that of the Traction Company superior, within the meaning of the 
law of subrogation. The existence of such superior obligation is nec- 
essary to the existence of the right invoked. 

The theory of Insurance or indemnity as applied to the case pre- 
sented is in our opinion strained and unnatural. We see no satis- 
factory analogy between the plaintiff's status and that of an insurer 
of a cargo burned during transportation, as in Hall v. Railway Com- 
pany, 13 Wall. 367, 20 L. Ed. 594, where the insurer palpably stood 
in the position of a surety, "stipulating that the goods shall not be lost 
or injured in conséquence of the péril insured against." The case of 
Owensboro, etc., Ry. Co. v. Paving Co. (Ky.) 107 S. W. 244, 14 L. 
R. A. (N. S.) 1216, relied upon by the Paving Company, is readily 
distinguished from the case before us, in that in the Owensboro Case 
the paving company had built the railway tracks for the Railway Com- 
pany, and upon disagreement arising as to which of those companies 
was under obligation to the city to repair, the traction company took 
an assignment from the city of the paving company's agreement with 
the latter; and the repairs were thereafter made by the paving com- 
pany, under agreement with the traction company, whereby the latter 
deposited the cost of the repairs, and suit directly between the railway 
company and the paving company was provided for to détermine which 
of the two was liable as against the other. 

Under the case hère presented, the city (as is now conceded) could 
hâve sued either the Traction Company or the Paving Company. But 
neither was, we think, under superior obligation to the other, and nei- 
ther, if compelled to comply with its agreement, had any equity for 
reimbursement from the other. It would hâve been entirely fair and 
équitable for the Paving Company to hâve obtained, in connection with 
its paving contract with the city, a right of assignment from the lat- 
ter of any right of action it might hâve against the Traction Company 
for breach of its franchise agreement. By such arrangement the city 
would presumably hâve been benefited. But this was not donc, and 
without it we think no right of action has accrued to the Paving Com- 
pany. 

In our opinion the demurrer was properly sustained and the judg- 
ment of the Circuit Court dismissing the suit is affirmed. 
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JAT WAI NAM et al. v. ANGLO-AMERIOAN OIL CO., Limited. 

(Circuit Court of Appeals, Ninth Circuit. February 17, 1913.) 

No. 2,134. 

Shipping (§ 138*) — Damage to Cargo — Liabilitt — Fault oe Brror in Man- 
agement or Vessel. 

A tank steamer was divlded by bulldieads into two rows of tanks for 
tlie earriage of oil, whicli were also cleaned and used for dry cargo on 
return trips. A main pipe conneeted with a pump ran tlirough eacli tier 
of tanks, having a valve in each tank which permitted the oil to bo 
pumped therefrom. When other cargo was stowed In the tanks, thèse 
valves were left open. On a voyage from China the vessel took on coal 
at a Japanese port, and, to trim the shlp, it became necessary to empty 
a water ballast tank by means of the pump, usiug the main pipe. Au 
offlcer was directed to close the valves in the other tanks, which was doue 
by means of a spindle from the deck, but the valves in two tanks had 
become jammed or had been screwed too tight when opened, and did not 
close properly, allowing the water to flow In through the pipes, and Injure 
libelant's goods stowed therein before it was discovered. Held, that the 
jamming of the valves was not sufficient to render the vessel unseaworthy 
at the commencement of the voyage as they were readily elosed when 
the trouble was discovered ; that the damage to libelant's cargo was not 
referable to any want of care in its protection or custody within the 
meaning of section 1, Harter Act Feb. 13, 1893, c. 105, 27 Stat. 445 (U. 
S. Comp. St. 1901, p. 2046), but, as it resulted from négligence in trimming 
the ship, was due to a fault or error In the management of the vessel 
within the meaning of section 3, for which the owner was not liable. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 492; Dec. Dig. 
§ 138.*] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; John J. De Haven, 
Judge. 

Suit in admiralty by Jay Wai Nam and others, copartners, doing 
business under the name of Ti Hung Lung & Co. against the Anglo- 
American Oil Company, Limited, owner of the British steamship Ap- 
palachee. Decree for respondent, and hbelants appeal. Affirmed. 

William Denman and Denman & Arnold, ail of San Francisco, Cal., 
for appellants. 

Edward J. McCutchen, Ira A. Campbell, and Page, McCutchen, 
Knight & Olney, ail of San Francisco, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge. Besides the alleged want of seaworthiness 
of the vessel in question, the only real question in this case is whether 
the damage sustained by the merchandise of the appellants which was 
shipped at Hongkong to San Francisco on the appellee's steamship 
Appalachee is properly referable to a lack of care in its proper pro- 
tection and custody by the officers of the ship, or to their fault or er- 
ror in the management of the vçssel. 

It appears that the Appalachee is a "tank" ship, engaged in the 

•For other cases see same topic & § ntimbeb In Dec. & Am. Digs 1907 to date, & Rep'r Indexes 



JAY WAI NAM V. ANQLO-AMEKICAN OIL CO. 823 

transportation o£ oil from this country to the Orient, retuniing with 
gênerai cargo to San Francisco. Her cargo space is divided into 16 
tanks by means of athwart-ship bulkheads and a center longitudinal 
bulkhead. Her machinery and boilers are located in the after part of 
the vessel, and immediately forward of the boilers is a cofferdam for 
carrying sait water ballast to trim her. In the extrême forward part 
of the vessel are dry cargo holds, and immediately abaft those com- 
partments is the pumproom, in which is located the machinery for dis- 
charging the oil cargo, the cofferdam, and fans to ventilate the tanks 
when carrying dry cargo. The tanks are located eight on each side 
of the center line of the vessel, and respectively numbered, starboard 
and port, 1 to 8. Tvi'o eight-inch pipes, one on each side of the 
vessel, run along its bottom from the discharging pumps in the pump- 
room to the cofferdam, to which they are connected by a four-inch pipe 
with a nonreturn valve. Valves are fitted in each tank to the main line 
pipe, and are operated by spindles located on deck. To discharge 
oil from the tanks the valves are opened by means of a ratchet used 
to turn the spindles, and the oil is drawn through the main line pipe 
and forced out of the vessel through a discharge line by means of the 
pumps. When oil cargoes are carried, the tank valves are closed ex- 
cept during discharge. When dry cargoes are to be carried, the tanks 
are steamed, cleaned, and whitewashed to eradicate the smell and 
taint of oil, and, when cargo is stored in the tanks, the valves are 
kept open and periodically fresh air is forced into the tanks by means 
of the fan located in the pumproom. Previous to the voyage on which 
the damage in question occurred, the Appalachee had discharged a 
cargo of oil at Hankow and Shanghai, China, and at the latter port 
the tanks had been steamed, washed, and whitewashed, and ceiling 
boards laid on the bottom preparatory to loading a dry cargo for San 
Francisco. From Shanghai the ship went to Iloilo, Philippine Islands, 
and there took on sugar, which was stored in tanks Nos. 3, 4, 5, and 
partly filling No. 6; this certificate as to the then condition of those 
tanks having been made by a master mariner and marine surveyor 
appointed by Lloyd's agent to make such survey: 

"Iloilo, P. I., 29th April, 190T. 
"I hereby certify that I liave this day surveyed the holds of the S/S "Ap- 
palachee' numbered .3, 4, 5 and G (Port and Starboard), and found them in 
the followlng condition, viz. : Clean, and well lime washed. free from pe- 
troleum smell, and in good and fit condition to carry perishable cargo. 

"Ohas. James Kerr, ilaster Mariner & Marine Surveyor." 

From Iloilo the vessel proceeded to Hongkong, and there completed 
her cargo with gênerai merchandise, stowing it in tanks Nos. 1 and 2, 
and in the remaining space in No. 6, that of the appellants being 
stored in Nos. 1 and 2, the then condition of Nos. I and 2 being cer- 
tified to as follows: 

"Lloyd's Register of British & Foreign Shlpping. 
"Head Office, îl Fenchuroh Street, London, E. 0. 

"Port Hongkong, llth May, 1907. 
"This is to certify that I hâve surveyed the Nos. 1 & 2 Tanlîs of the 
British ïauk screw steamer 'Appalachee' of Iiondon, No. 1056 in the Register 
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Book, aftor carrying petroleum In bulk .iiid fouiid saine cleaned, Hmewashed 
and free froin suiell, and that I hove transniitted to tlie Committee of 
Llo.vd's Kesistei- of Kritish aud ForeiRU Sliipping, London, a reiiort statiug 
that ail repairs recoiiinieuded by me liave been eompleted to my satisfaction, 
and the requirenieuts of tlie Soeiety's Unies fulfilled, and that I hâve recom- 
niended that she be eontinned as classed, being fit to earry dry and perish- 
ablo cargo. Jno. Lambert, Snrveyor to Lloyd's Eegister." 

The testimony of the chief engineer of the ship appears from the 
record to hâve been very frank, and is clear to the effect that the ves- 
sel and ail of its machinery was in first-class condition at Hongkong 
and when leaving that port with the appellants' goods on board, and 
there was other testimony to the same effect. The valves in starboard 
tanks 1 and 2, in vvhich was the merchandise of the appellants, were 
open and had been open since the vessel's departure from Iloilo, for 
the purpose of ventilation by means of the fan. The record shows 
that at Hongkong the cofferdam was filled with ballast water, and 
that the ship there also took on a certain quantity of coal — not suffi- 
cient to complète its voyage to San Francisco, but quite sufficient for 
its voyage to the intermediate port of Moji, Japan, where it contem- 
plated and did take on a fuU supply of coal, pursuant not only to 
the custom of the ship, but also in accordance with the express un- 
derstanding of the parties as evidenced by the following provision of 
the bills of lading covering the appellants' shipment, viz. : 

"That the said vessel shall hâve liberty to take in coal or other necessary 
snpplles at any intermediate port," etc. 

The ship left Hongkong May 12, 1907, on lier voyage to San Fran- 
cisco by way of Moji, at whic'h latter place it arrived May 18th, and 
there immediately commenced coaling, the coal being stored in her 
regular bunkers and in tanks Nos. 7 and 8. Shortly after commencing 
coaling at Moji, and on the same day, for the purpose of trimming the 
ship, her captain gave orders for the emptying of the ballast water 
from the cofferdam. As that had to be done by means of the pumps 
through the main line pipe, it was, of course, necessary to close the 
valves of the various tanks in order to prevent the flooding of them 
by the ballast water. Accordingly the first mate, in carrying ont the 
captain's order, directed the third officer to close the valves, which he 
reported to hâve done, whereupon the pumping of the ballast water 
was commenced by direction of the first mate, shortly after which it 
was discovered by sounding that the ballast water was flooding the 
appellant's merchandise in starboard tanks 1 and 2 by reason of the 
fact that the valves in those tanks had not been closed as reported to 
the first officer. The pumping was thereupon immediately stopped 
and the carpenter summoned, who discovered that the valves in those 
tanks had been jammed or screwed toc tight when opened, and evi- 
dently had not responded to the vi'orking of the ratchet on deck. The 
carpenter thereupon screwed the valves down, after which the pump- 
ing of the ballast water from the cofferdam was resumed, and the 
water also removed from tanks 1 and 2. The action is for damages 
thus done to the appellant's merchandise. 

The contention that the ship was not seaworthy when she left Hong- 
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kong is based solely upon the fact that the valves in starboard tanks 
1 and 2 were jammed or screwed too tight when opened for ventila- 
tion. We think that circumstance is far too trivial upon which to 
sustain the contention. The évidence shows without conflict that the 
carpenter when summoned readily and quickly closed the valves, and 
that there was nothing substantially the matter with them. This is 
quite clearly shown by the following excerpt f rom the direct and cross 
examination of the chief engineer; and there is nothing to the con- 
trary : 

"Mr. Page: Q. What liappeiied after you started in to punip ont the cof- 
ferdam? A. I was called there, and liiformed there was water lu the tanks, 
and that they could not open the valves of the two tanks that the water 
was in. 

"Q. Did you flnd out what was the matter? A. Yes, sir; they were jam- 
med hard up. 

"Q. What valves were those, what tanks? A. No. 1 and No. 2 tanks. 

'Q. Was anything done? A. I found out what was the matter, and they 
were made workaWe, shut down, and I believe they pumped the water 
out. * * *" 

Cross-examination : 

"Mr. Denman: Q. You say that your attention was called to the fact that 
there was water in 1 and 2 holds, and that you examined the valves and 
found them hard open? A. Yes, sir. 

"Q. As a matter o( fact, ail you had to do was to screw down those 1 
and 2 valves, and then go riglit to work continuing your i)uniping on the cof- 
ferdam? A. They pumped 1 and 2 out first. 

"Q. How long did it take to do that? A. I hâve no reeoUection how long: 
not long, I should think. 

"Q. A couple of hours? A. No, sir; half an liour. 

"Q. What did you do more, screw down those valves? A. Screwed dowu 
those valves and pumped out the colïerdam." 

"The test of seaworthiness is whether the vessel is reasonably fit to 
carry the cargo which she has undertaken to transport," said the Su- 
prême Court in the case of The Silvia. 171 U. S. 462, 464, 19 Sup. Ct. 
7, 8 (43 L. Ed. 241). The open condition of the valves in the tanks 
in which was stored the merchandise of the appellants did not of itself 
cause the damage to the appellant's goods ; on the contrary, those 
valves were opened and kept open for the very purpose of afifording 
the merchandise proper ventilation, so that there was nothing in their 
condition at ail affecting the fitness of the ship to carry the goods which 
she undertook to transport. When the trim of the ship or any con- 
dition of the sea or weather required the use of the pipes with which 
the valves were connected for water, thus necessitating the closing of 
the valves in order to prevent damage to the cargo, it was manifestly 
the duty of the officers of the ship to close the valves, just as it was the 
duty of the officers of the ship to put the iron shutters over the glass 
covers of the portholes in the case of The Silvia, supra. 

In the case of The Mexican Prince (D. C.) 82 Fed. 484, 488, Judge 
Brown, in answering a contention that an obstruction of a similar 
valve rendered the ship there under considération unfit, said : 

"Bût, even if the alleged obstruction of No. 3 valve existed on leaving Rio, 
that would not constitute unseaworthiness; for, however it arose, the ob- 
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structlon, If any, was accidentai, of the most teinporary charaeter, aud sure 
to be removed by suction upon the flrst test made witli the pumps, and as 
well as by the exercise of reasonable diligence on any spécial occasion calling 
for care during the voyage. It would hâve becn tlius renjoved or else dis- 
covered in time to avert damage had the pump test been applied, as re- 
quired by the owners' rules, either on the day of sailing or ou the uext morn- 
ing, before the valves of Xo. 2 were opened. lîeasouable prudence certainiy 
required an actual test of the valves before openiniï So. 2 valves, considering 
the great mass of water that was to be sent througli the pipes; aud the mas- 
ter's order 'to make sure that the valves were slmt' perhaps imported this. 
If the pump test was not applied, the fuU 16 turns up and down should hâve 
been given as the only other means of detectiug an obstruction. Either of 
thèse means was sufficient. Both were neglected; and, after the water was 
started, no sounding of the other tanks by the puuips was made, as might 
easily hâve been done. The cause of the damage, therefore, was négligence 
in the use of the means of safety provided by the owners and a neglect to 
observe their written orders in that regard, and not any omission by the 
owners to provide for ail the retiuirements of a seaworthy ship, and to put 
her in seaworthy condition. In other words, the fault arose whoUy in the 
'management of the ship' at a port of call and subséquent thereto. It arose 
during the voyage, and not from anything the owners did or omltted to do. 
or any lack of diligence by them, to niake the ship seaworthy at the com- 
mencement of the voyage." 

The closing of the valves involved in the présent case should, of 
course, hâve been done before undertaking to pump the ballast water 
out of the cofferdam, and could readily hâve been done, as shown by 
the évidence, but for the négligence of the ship's officers. 

The évidence .'^hows that it took about iy^ days to coal the ship at 
Moji. The captain and first mate at first testified that the pumping 
of the ballast water out of the cofferdam was commenced, and the 
conséquent damage to the appellant's goods done, just about the time 
the ship finished coaling and was preparing to sail for San Francisco, 
whereas it later appeared that as a matter of fact such pumping was 
commenced and damage done during the first half of the first day of 
coaling. And it is insisted by the proctors for the appellant that such 
lestimony of the captain and first mate was willfuUy false, and that, 
as a conséquence, their entire testimony should be disregarded. Let 
that be done, and the remainder of the record présents the real ques- 
f ion in the case, which is, we repeat, whether the damage done to the 
nierchandise of the appellants is properly referable to a lack of care 
in its proper protection and custody by the officers of the ship, or to 
Iheir fault or error in the management of the vessel. In other words, 
whether the damage in question falls within the first or the third sec- 
tion of Act Cong. Feb. 13, 1893, commonly known as the Harter Act 
(Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 
2946] ) ; those sections reading as f ollows : 

'•Section 1. That it shall not be lawful for the manager, agent, master, or 
owner of any vessel transportlng merchandise or property from or between 
ports of the United States and foreign ports to tnsert In any Mil of lading 
or shipping document any clause, covenant, or agreement whereby it, he, or 
they shall be relieved from liability for loss or damage arlsing from nég- 
ligence, fault, or fallure in proper loading, stowage, custody, care, or proper 
delivery of any and ail lawful merchandise or property committed to its 
or their charge. Any and ail words or clauses of such import inserted in 
bills of lading or shipping receipts shall be null and vold and of no efEect." 
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"Sec. 3. Tliat If the owner of any vessel transportlng merchandise or 
property to or from any port In the United States of America shall exercise 
<Jue diligence to make the said vessel In ail respects seaworthy and properly 
manned, equipped, and supplied, nelther the vessel, her ovi'ner or owners, 
agent, or charterers shall become or be held responsible for damage or loss 
resultlng from faults or errors in navigation or in the management of sald 
vessel nor shall the vessel, her owner or owners, charterers, agent, or master 
be held liable for losses arising from dangers of the sea or otlier navigable 
vvaters, acts of God, or publie enemies, or the inhérent defect, quahty or vice 
of the thing carrled, or from insufficiency of package, or seizure under légal 
process, or for loss resultlng from any act or omission of the shipper or 
owner of the goods, hls agent or représentative, or from saving or attempt- 
iiig to save life or property at sea, or from any déviation in renderlng such 
service." 

The proctors of the respective parties are agreed that the Suprême 
Court has held that the question which of thèse two sections is to gov- 
ern must be determined by the primary nature and objects of the 
acts which caused the loss. 

First, then, what was the act which caused the damage in the présent 
case? Obviously the pumping of the ballast water out of the ballast 
tank into the main pipe. By reason of the neglect of the officers of 
the ship, before doing so, to close the valves of the tanks in which the 
appellants' merchandise was stored, the water entered the tanks and 
did the damage. Plainly the act done, to wit, the pumping of ballast 
water, is ordinarily, if not always, directly connected with the man- 
agement of the ship. In this particular instance the direct object, ac- 
cording to the évidence, of pumping the water overboard, was proper- 
ly to store the coal and trim the ship for the completion of her voyage 
to San Francisco. The words "navigation" and "management," with- 
in the meaning of the Harter Act, said the Suprême Court in The 
Silvia, supra, "might not include stowage of cargo, not afïecting the 
titness of the ship to carry her cargo. But they do include, at the 
least, the control, during the voyage, of everything with which the ves- 
sel is equipped for the purpose of protecting her and her cargo against 
the inroad of the seas ; and if there was any neglect in not closing 
the iron covers of the ports, it was a fault or error in the navigation 
or in the management of the ship. This view accords with the re- 
suit of the English décisions upon the meaning of thèse words." 

In The Glenochil (1896) Prob. 10, after the arrivai of the vessel in 
port and while she was unloading, the engineer, in order to stiffen the 
ship, let water into the ballast tank, and did it so negligently that the 
water got to and injured the cargo. The damage was held to resuit 
from fault in the management of the vessel within section 3 of the 
Harter Act, and the shipowner was held exempt. That décision was 
expressly approved by the Suprême Court in The Germanie, 196 U. 
S. 589, 597, 25 Sup. Ct. 317, 49 L. Ed. 610, the court at the same time 
pointing out the limitation of the section adopted by the court in The 
Glenochil, and sanctioned by the Suprême Court in Knott v. Botanv 
Mills, 179 U. S. 69, 74, 21 Sup. Ct. 30, 32 (45 h. Ed. 90), to faults 
"primarily connected with the navigation or the management of the 
vessel and not with the cargo." 
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In The Germanie the Suprême Court proceeded to déclare the law 
to be : 

"If the piimary purpose is to affect the ballast of the ship, the change is 
management of the vessel, but if, as in view of the findin.afs we must take to 
liave been the case hère, the prlmary purpose is to get the cargo ashore, the 
fact that it also affeets the trim of the vessel does not make it the less a 
faiilt of the class which the first section removes from the opération of the 
third. We think it plain that a case may occur wbich, in différent aspects, 
falls vvithin both sections, and, if this be true, the (juestion which section is 
to govern must be determined by the primary nature and object of the acts 
which cause the loss." 

It is obvious from the record in the case in hand that the purpose 
in pumping the ballast vvater overboard had nothing whatever to clo 
with getting the appellants' merchandise or any other part of the car- 
go ashore, but, on the contrary, was for the purpose of taking on coal 
and properly trimming the ship to carry the whole cargo to San Fran- 
cisco, and hence we conclude that the act which caused the damage in 
question related directly to the management of the ship, and that the 
failure of her officers to take the précaution to see that the valves 
in the tanks in which the appellants' merchandise was stored were 
closed before commencing the pumping of the ballast water, while 
gross négligence, was négligence for which the shipowner was not re- 
sponsible by reason of the third section of the Harter Act. 

The judgment is affirmed. 



TJNITED STATKS v. KANSAS CITY SOUTHERN RY. CO. 

(Circuit Court of Appeals, Elglith Circuit. January 24, 1013. Rehearlng 
Denled March 29, 1913.) 

1. Masteb and Servant (§ 17*) — Employmï:st — Régulation — Interstate 

CoMMEKCE — Houes of Service Law — Bubdek oe Peoof — Prima Facie 
Case. 

în an action by the L'nlted States against an Interstate carrier for vio- 
lating the Hours of Service Law (Act March 4, 1907, c. 2939, 34 Stat. 
141.5, 1416 [U. S. Conip. St. Supp. 1911, pp. 1321, 1322]), the burden is on 
the governnient to establish that défendant had required or permitted 
its employés to reniain on duty longer than l(î hours, and this, being 
conceded, made a prima facie case. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dig. § 16; 
Dec. Dig. § 17.*] 

2. Master and Servant (§ 17*) — Employaient — Régulation — Hours of Serv- 

ice Law — Défenses — Pleading. 

Hours of Service Law (Act March 4, 11X)7, e. 29.39, 34 Stat. 1415, 1416 
[U. S. Comp. St. Supp. 1911, pp. 1321, 1322]) prohiblts au Interstate car- 
rier from requlring or permittlng employés to ren:ain on duty longer than 
16 consécutive hours, but provides that the act shall not apply in case 
of casualty or unavoidable accident or the act of God, nor where the 
delay was the resuit of a cause not known to the carrier, or offlcer 
or agent In charge of the employé at the tlme when tlie em]>loyé left the 
terminal, and which eould not hâve beeu foreseen. EeM, that the ex- 

•For other cases see same topic & § numbbr ta Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cuses embodled in the proviso are separate and affirmative défenses wbich 
must be specially pleaded and established by the carrier. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 16; 
Dec. Dig. § 17.*] 

3. Master and Servant (§ 17*) — Houbs of Service Lavt — Violation — 

Pleading. 

In an action for violating the Hours of Service Law CAct March 4, 
1907, e. 29.39, 34 Stat. 1415, 1416 lU. S. Comp. St. Supp. 1911, pp. 1.321, 
1322]), évidence in snpport of a défense tliat the delay was caiised in 
part by a broUen shalier rod and leaky flues of the engine would be con- 
sidered, though not pleaded, where It appeared that by coniuion consent 
of court and counsel tlie case was tried as though such alleged defeets 
were eiubraced witliin the issues. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dig. § 16 ; 
Dec. Dig. § 17.*] 

4. Master and Servant (§ 13*) — Interstate Carriers — Hours of Service 

Law — Construction. 

The Hours of Service Law (Act Mardi 4, ]907, c. 2939. 34 Stat. 1415. 
1416 [U. S. Comp. St. Supp. 1911, pp. 1321. 1322]), limiting the employ- 
ment of servants engaged in Interstate conunerce to 16 liours, being high- 
ly remédiai, should be liberally construed, though it is pénal in the seuse 
that a penalty is provided for its violation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. § 13.*] 

5. Master AND Servant (§ 13*) — Employmext — Régulation — IIours of Serv- 

ice Law — Co.nstruction. 

Hours of Service Law (Act March 4, 1907. e. 2939, 34 Stat. 1415, 1410 
[U. S. Comp. St. Supp. 1911, pp. 1321, 1.322]) limits the employment of 
operatives engaged in Interstate commerce by a carrier to 16 hours, but 
pi'ovides that the act shall not apply in case the delay is the resuit of 
a cause not known to the carrier at the tinie the employé left the ter- 
minal or one which could not bave been foreseen. Held, that the act 
did not imply that what was not actually foreknown could not, in con- 
templation of law, bave been foreseen, the carrier being held to as high 
a degree of diligence and foresight as is consistent with the object of the 
act and the practical opération of the railroad; and hence ail the usual 
causes of delay incident to opération are not, standing alone, valid ex- 
cuses, but the carrier must furtlier show that such delays could not hâve 
been foreseen and prevented by the exercise of the high degree of dili- 
gence demanded. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. | 14; 
Dec. Dig. § 13.*] 

6. Master and Servant (§ 17*) — Contract of Employaient — Régulation — 

HouRS OF Service Law— Opération of Trains — Delay — Défense — • 
Question for Jury. 

In an action by the government agalnst an Interstate carrier for violat- 
ing the Hours of Service Law (Act March 4, 1907, c. 2939, 34 Stat. 1435, 
1416 [U. S. Comp. St. Supp. 1911, pp. 1321, 1.322 j), défendant claimed that 
the delay was the resuit of a cause not known at the time the employé 
left a terminal, and that it could not hâve been foreseen, specifying that 
it resulted from the poor steaming qualities of the coal, leaky fines of 
the engine, and defective shaker rod. ïhere was no proof of auy defect 
in the coal, which was the same klnd that the Company had been using 
for years, and wliich had been duly inspected. The flues leaked, but 
when the leaking began was not shown. It was proved, however, that the 
engine liad been twice reported by the engineer for repairs, together 
with two reports on tlie same day, but following distinct trips, that 
the shaker rod was defective and should be repaired. It also appeared 

•For other cases see same topio & § nctmbkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that througliout the trip at least as far as B. tlie train dispatcher was 
aware of the progress of the train, at whieh station the conductor, by 
Ughtening his train a little more than half, assunied that he eould reaeh 
the division 14 miles away in less than an hour, but, by reason of the 
defeetive condition of the englne, was unable to do so, using an hour and 
45 minutes to cover the distance. Held, that such facts did not show, 
as a matter of law, tliat the delay was the resuit of a cause not knowu 
to the carrier before the employé left the terminal and which could not 
hâve been foreseen. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 16 ; 
Dec. Dig. § 17.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklaiioma; Ralph E. Campbell, Judge. 

Action by the United States against the Kansas City Southern Rail- 
vvay Company for violation of the Hours of Service Law. Judgment 
for défendant, and plaintiff brings error. Reversed and remanded. 

William J. Gregg, U. S. Atty., of Muskogee, 0kl. , and Philip J. 
Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. 

James B. McDonough, of Ft. Smith, Ark. (S. W. Moore, of Kansas 
City, Mo., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge. This suit was brought 
against the Kansas City Southern Railway Company to recover penal- 
ties for violation of the act of Congress of March 4, 1907, known as 
the "Hours of Service Law." Chapter 2939, 34 Stat. 1415, 1416 (U. 
S. Comp. St. Supp. 1911, pp. 1321, 1322). The complaint is in five 
counts, in each of which the maximum penalty of $500 is prayed. In 
thèse several counts it is charged that five employés of défendant, a 
conductor, engineer, fireman, and two trainmen, were required and 
permitted to remain on duty for a period of 17 hours and 5 minutes, 
or 1 hour and 5 minutes in excess of the maximum of 16 hours pro- 
vided by law. Thèse violations are alleged to hâve been committed in 
connection with the running of one of defendant's freight trains be- 
tween Mena, Ark., and Stilwell, Okl, on May 10 and 11, 1910. At 
the trial the following admission was made by défendant : 

"It is admitted there was an hour aud 35 minutes overtime for the engineer 
and fireman ; the others were a few minutes less, but we admit they were in 
the employ over 16 hours, as clahned by the government." 

By its answer, as amended, défendant pleaded that the admitted 
delays were occasioned principally by coal that would not steam prop- 
erly, although alleged to hâve been pi-ocured from mines producing 
good steaming coal, and to hâve been inspected before purchase. Ad- 
ditional causes of delay pleaded were the meeting of other of xlefend- 
ant's trains, switching, and cleaning lires. It is alleged that thèse 
causes were unknown and could not hâve been foreseen by the défend- 
ant, its officers, agents, or employés, at the time the train left the Mena 
terminal. Although the answer contained no such averments, évidence 

•For other cases see aame topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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was admitted tending to show that a shaker rod connected with the 
grates of the engine, whereby thèse grates can be cleaned while the 
train is in motion, did not work properly, and that this made it neces- 
sary to clean the grates with a rod while the train was stationary; 
also, that the flues of the engine leaked, which caused a failure of 
steam. 

It being conceded that the employés named had remained on duty 
for a longer period than 16 consécutive hours, substantially as charged, 
the défendant railway assumed the burden of discharging itself from 
liability therefor by seeking to bring itself within the following pro- 
vision of the act: 

"Provided, that the provisions cl this act shall not apply In any case of 
casualty or unavoldable accident, or the act of God, nor where the delay 
was the resuit of a cause not known to the carrier, or its offlcer or agent in 
charge of suoh employé at the time sald employé left a terminal, and which 
could not hâve been foreseen." 

The train in question left Mena 45 minutes later than its stated 
time ; it reached Poteau still behind time, and there took on coal and 
water; it next proceeded to Spiro, where 30 minutes were consumed 
in cleaning the fire grates, and 35 minutes more in meeting other 
trains ; at Gans, the next station specified, an hour was lost in meeting 
train No. 51; between Sallisaw and Windsor an hour and 10 minutes 
were lost because of the alleged failure of the engine to steam prop- 
erly ; at Windsor there was a delay of 50 minutes occasioned by meet- 
ing two other trains ; the distance from Sallisaw to Bunch is 19 miles, 
and the time consumed in making this distance, exclusive of the 50 
minutes lost at the intermediate station of Windsor, was 3 hours and 
10 minutes. This slow time is charged principally to engine failure. 
From Bunch to Stilwell, the terminal, the distance is 14 miles; there 
then remained 57 minutes within which to make this distance within 
the 16-hour limit. The conductor, acting upon his own initiative, or 
the direction of the train dispatcher, reduced his tonnage by a little 
itiore thari one-half and proceeded with the remaining cars to Stilwell. 
Because of further alleged engine failures an hour and 45 minutes 
were consumed in making this distance, and 30 minutes more elapsed 
before the crew were released. The following additional delays were 
encountered in the earlier stages of the trip : Twenty-five minutes for 
meeting an extra train ; at Poteau, 30 minutes for weighing cars of 
lumber, 30 minutes for luncheon, and 20 minutes for taking on coal 
and water; at Panama, 15 minutes for switching and setting out cars. 
It is conceded that thèse additional delays were usual to opération 
and that défendant is entitled to no time crédit therefor. It is claimed, 
however, that the 30 minutes consumed in cleaning fires at Spiro was 
due to the broken or bent condition of the shaker rod, which pre- 
vented the grates from being cleaned while the train was in motion, 
and that this, together with the engine failures due to leaking flues 
and poor steaming coal, was the proximate cause of the subséquent 
delays in meeting other trains; that the slow progress between sta- 
tions was because of the faulty condition of flues and fuel, The court 
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below was of opinion that the raiiway company had fully established 
its défense and directed a verdict in favor of the défendant. 

[1-3] The burden was upon the government to establish that the 
défendant had required or permitted its employés to remain on duty 
longer than 16 hours; this, being conceded, made a prima facie case. 
The excuses embodied in the proviso are separate and affirmative dé- 
fenses (C, B. & Q. R. Co. V. U. S., 115 C. C. A. 193, 195 Fed. 241), 
which must be pleaded in the answer; and the burden is upon the 
défendant to sustain such allégations. Counsel for the raiiway com- 
pany recognized this rule by tlie particularity with which they pleaded 
a latent defect in the coal, both at the outset and later by amendment, 
and also by assuming the burden of proof. If reliance was placed 
upon defects in the engine, such as a broken shaker rod and leaky 
flues, thèse defects should have been pleaded. The government should 
hâve been advised of the défenses it would be required to meet. The 
answer contains no such spécifie averments, and a gênerai déniai was 
insufficient for the purpose. It is contended, however, that court and 
counsel, by common consent, tried the case as though such alleged de- 
fects were embraced within the issues, and it is probably true that the 
record does not disclose any sufficiently spécifie objection to their con- 
sidération. Therefore, they will be treated as though set out in the 
answer. 

Of a closely analogous statute — the Safety Appliance Law— the Su- 
prême Court, in Johnson v. Southern Pacific Co., 196 U. S. 1, loc. cit. 
17, 25 Sup. Ct. 158, 161 (49 L. Ed. 363) has said: 

"The primary ob.i'cct of the act was to promote the public welfare by se- 
curing the safety of employés and travelers, and It was in that aspect remé- 
diai, while for violations a penalty of $100, recoverable in a civil action, was 
provided foi", and in that aspect it was pénal. But the design to give relief 
was more dominant than to inflict punishment, aud the act might well be 
held to fall within the rule applicable to statutes to prevent fraud ùpon the 
revenue, and for the collection of customs; that rule not requiring absolute 
strictness of construction. (Citlng cases.) 

•'Moreover, it is settled that, 'thougli pénal laws are to be construed strict- 
ly, yot the intention of the Législature must govei'u in the construction of 
peiial as well as other statutes ; and they are not to be construed so strictly 
as to defeat the obvions Intention of the Législature.' ' United States v. Lacli- 
er, 134 U. S. 624 [10 Sup. Ct. 625, 33 L. Ed. 1080]." 

[4] This law was passed to meet a condition of danger incidental to 
the working of railroad employés so ■ excessively as to impair their 
strength and alertness. It is highly remédiai, and the public, no less 
than the employés themselves, is vitally interested in its enforcement. 
For this reason, although pénal in the aspect of a penalty provided for 
its violation, the law should be liberally construed in order that its pur- 
poses may be eiïected. United States v. Kansas City Southern Ry. 
Co. (D. C.) 189 Fed. 471; United States v. St. Louis Southwestern 
Ry. Co. of Texas (D. C.) 189 Fed. 954. The recovery is by a civil 
action, and the rules governing civil procédure apply. St. Louis South- 
western Ry. Co. V. United States, 106 C. C. A. 136, 183 Fed. 770. 

[5] The trial court, in sustaining defendant's motion for a directed 
verdict, indicated the view that the raiiway company was held to the 
exercise of ordinary care in anticipating causes of delay that might in- 
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terfere with observance of this law. This also is the position of de- 
fendant in error, and we are asked to apply the rule of construction 
adopted with respect to the Twenty-Eight Hour Law (Act June 29, 
1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 1911, p. 1341]), 
which was enacted to prevent cruelty to animais by long confinement 
wdthout rest while in transit by railroad. It is there provided that the 
carrier shall not confine domestic animais in cars for a longer period 
than 28 hours, without unloading them for rest, water, and feeding, 
unless prevented by causes "which cannot be anticipated or avoided by 
the exercise of due diligence and foresight." The carrier is liable 
for a penalty only when it "knowingly and willfully" fails to comply 
with the provisions of the law. This court bas held that the words 
"knowingly" and "willfully" are designed to describe the attitude of 
a carrier, which, having a free will or choice, either intentionally dis- 
regards the statute, or is plainly indiffèrent to its requirements. St. 
Louis & S. F. R. Co. v. United States, 94 C. C. A. 437, 169 Fed. 69; 
St. Joseph Stockyards Co. v. United States, 110 C. C. A. 432, 187 Fed. 
104. At ail times the carrier bas been held to the exercise of due dili- 
gence and foresight. The degree of such diligence, foresight, and care 
required dépends largely upon the object aimed at and the situation 
presented; and whether the défendant bas discharged the full duty 
laid upon it is to be determined from the facts and circumstances in 
each case. 

The act under considération does not employ the words "knowing- 
ly" and "willfully." The carrier is made liable if it requires or permits 
any employé to be or remain on duty in violation of stated provisions. 
This case then falls within that class where purposely doing a thing 
prohibited by statute may aniount to an offense, although the act does 
not involve turpitude or moral wrong. Armour Packing Co. v. United 
States, 82 C. C. A. 135, 153 Fed. 1, 14 L. R. A. (N. S.) 400; s. c. 
209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681 ; Chicago, St. P., M. & 
O. Ry. Co. v. United States, 90 C. C. A. 211, 162 Fed. 835. By the 
terms of the proviso the carrier is excused "where the delay is the re- 
suit of a cause not known * * * at the time said employé left a 
terminal, and which could not bave been foreseen." Not merely which 
was not foreseen, but which could not hâve been foreseen. The phrase 
"by the exercise of due diligence and foresight" is not présent. Coun- 
sel argue that by leaving out this phrase Congress intended to limit 
the liability of the carrier ; that it meant to imply that what was not 
actually foreknown could not, in contemplation of this law, hâve been 
foreseen. We cannot assent to this interprétation. Clearly Congress 
did not intend to relieve the carrier from responsibility in guarding 
against delays in a matter deemed to be of such importance. By this 
act it sought to prevent railroad employés from working consecutively 
longer than the period prescribed, as completely and effectively as could 
be accomplished by législation. To bring itself within the exceptions 
stated, the carrier must be held to as high a degree of diligence and 
foresight as may be consistent with the object aimed at, and the prac- 
tical opération of its railroad. Conformably to this view it bas been 
uniformly held by the courts that, ordinarily, delays in starting trains 
202 F.— 53 
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by reason of the fact that another train is late; from side-tracking 
to give superior trains the right of way, if the meeting of such trains 
could hâve been anticipated at the time of leaving the starting point; 
from getting out of steam or cleaning fires ; from def ects in equip- 
ment ; from switching ; from time tal<:en for meals ; and in short from 
ail the usual causes incidental to opération — are not, standing alone, 
valid excuses within the meaning of this proviso. The carrier must go 
still farther and show that such delays could not hâve been foreseen 
and prevented by exercise of the high degree of diligence demanded. 

[6] But three substantial matters of défense are presented for our 
considération, the steaming qualities of the coal, the leaky flues of the 
engine, and the defective shaker rod, which is said to hâve made nec- 
essary the cleaning of grates at Spiro and to hâve occasioned a number 
of subséquent delays, 

It is shown that the coal came from an approved source; that it 
was inspected and bore no évidence of defect. It does not appear to 
hâve given trouble on any other occasion. It was the same kind of 
coal that the company had been using for years on that division. The 
engineer did not notice any defects in it. The entire testimony ad- 
duced to impeach the quality of the coal is meager and indefinite. The 
most that can be claimed is that the engine did not steam properly, and 
therefore the court must conclude that the fuel contained some latent 
defect. This falls short of carrying the burden imposed upon the de- 
fendant. Such a contention, if indulged, would go far toward render- 
ing the law inoperative. In the absence of any proof to the contrary, 
and much positive proof in its favor, the presumption must be that 
the coal was good. The failure to make steam is much more reason- 
ably to be assigned to the poor condition of the engine itself. Its leak- 
ing flues are particularly urged upon our attention. 

There is évidence that the flues of this engine leaked at some point 
on this trip, or, at least — as shown by the engineer's report — reached 
Stilwell in a leaky condition; but this would be no défense unless it 
appears that such a happening could not reasonably hâve been foreseen 
and prevented. Hère, again, the testimony is indefinite and unsatis- 
factory. It is not shown when the leaking began. An attempt was 
made to prove inspection of the engine at Mena. This was confined to 
Billingsley, the engineer. His statement shows that his examination 
was a cursory one; in fact, insufficient to inform him whether the 
flues were stopped up or clear of cinders, At most he only opened the 
fire-box doors and looked in. He stated a gênerai practice of exam- 
ining the engine, and that it was the duty of the fireman to look after 
the flues. Whether he did so on this occasion does not appear. The 
fireman did not testify. The record shows that on April 17th and 19th, 
but two days apart, and less than a month prior to the happenings un- 
der considération, the flues of this same engine were reported for ex- 
amination, generally, and for leaks, under the heading "Repairs Need- 
ed." The engineer testified that when an engine gets old its flues will 
leak, and that the necessity for fréquent repair of this nature indicates 
that they are beginning to f ail. To meet the requirements of this law 
a railroad company must be held to a high degree of care to maintain 
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its equipment in good condition for service. The proof of diligence 
in this case is far îrom being conclusive in favor of défendant. 

It appears that the grates of the fire box are freed from cinders and 
clinkers by shaking while the train is in motion, and during stops by 
means of a poker, which is carried for that purpose. When the fire 
is not burning well, it is customary to clean the grates while waiting 
at stations. At Spiro 30 minutes were consumed in cleaning fire, but 
whether the broken shaker rod prevented this from being donc while 
the train was moving is not stated. This is, perhaps, left to be in- 
ferred. The engineer's report at the close of the trip contains this 
statement, "Reach rod to front gâtes broken." In his testimony the 
engineer says that the rod was broken some time on this trip, but does 
not know at what point. Later in the day, on May llth, he took the 
same engine from Stilwell back to Spiro, and made another report 
asking further repairs to this same rod, which was then bent and eut 
of use. As we hâve seen, no adéquate inspection of this engine at 
Mena was shown. We hâve two engineer's reports on the same day, 
but following distinct trips, requesting repair to this reach rod. Under 
such circumstances, we may well doubt whether this appliance was in 
good condition when the trip started, and, if so, whether its dérange- 
ment was not one of the ordinary incidents of opération which should 
hâve been anticipated. In the absence of any testimony fixing the time 
when this rod was broken, and that its defective condition occasioned 
the delay at Spiro for cleaning fire, we cannot hold that this défense, if 
it be one, was conclusively established. 

The train dispatcher, throughout the trip, at least as far as Bunch, 
was fully aware of the progress this train was making and what trou- 
ble it was in. The conductor and crew were subject to his control. In 
traveling from Sallisaw to Bunch, a distance of 19 miles, 3 hours and 
10 minutes had been consumed. At the latter station, by lightening 
his train a little more than one-half, the conductor, acting presumably, 
or at least constructively, under the orders of the train dispatcher, 
assumed that he could reach Stilwell— 14 miles away — in less than 
an hour. The condition of engine and flues was then well known. The 
court below thought this was a reasonable exercise of discrétion, but 
there is no provision that such discrétion can supersede the mandate of 
the law. Economical reasons alone will not suffice. 

The rule of law is well settled that it is only when ail reasonable 
men, in the exercise of a fair and impartial judgment, would draw the 
same conclusions from the facts which condition the issue, that it is 
the duty of the court to withdraw that question from the jury. We 
do not think this record discloses such a situation. The case should 
hâve been submitted to the jury, under appropriate instructions, to 
détermine whether the défendant had taken suificient précaution to 
see that its engine was in proper condition when it started, and whether 
the delays which occurred were the resuit of causes which could not 
hâve been foreseen by exercise of the necessary diligence and fore- 
sight. 

The judgment below must be rêver sed, and the case remanded for a 
new trial in accordance with thèse views. 
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CHICAGO, B. & Q. E. OO. v. RICIIARDSON. 

(Circuit Court of Appeals, Eiglith Circuit. January 2, 1913.) 

No. 3,785. 

1. Master and Servant (§ 1.39*) — Injuries to Servant— Railboads— Colli- 

sion—Négligence— Proximate Cause. 

Défendant railroad company had a dispatcher's order known as No. 
"31" to reverse tlie riglits of trains, wlileli if used must be signed by 
the conductor receiving it, and prevents tlie forward movement of tlie 
train until tlie agent lias wired the dispatcher tliat the conductor has 
signed the order and the dispatcher has wired back the word "complète." 
It also had an order known as No. "19" whicli was exactly the same as 
"31," except that, when received, it was repeated back to the dispatcher 
and then delivered to the conductor and engineer without any informa- 
tion going to the dispatcher from the operiitor that the conductor has 
signed for the order. The railroad company for some months had been 
in the habit of using "19" orders and atterapted to reverse the rights of 
certain trains on the day of the accident by sending to an operator one 
of thèse orders. On the arrivai of one of the trains, the conductor and 
engineer botli asked him if he had orders, and, he answering in the 
négative, having forgotten that he had received a "19" order for the 
train, a clearance was given, and a collision eiisued, resulting in injury 
to plaintiff, an expressman and baggage agent on the train. Hcld, that 
the négligence of the operator in failing to deliver the order, and not the 
négligence of the railroad company, if any, in using a "19" instead of a 
"31" order, was the proximate cause of the collision. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 275, 
282, 289, 296; Dec. Dig. § 1.39.*] 

2. Neolioence (§ 62*) — Proximate Cause. 

An injury whicli Is not the natural conséquence of an act or omission, 
and that would not hâve resulted but for the interposition of a new and 
indepeiident cause, is not aetionable. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 76-79; Dec. 
Dig. § 02.*] 

3. Master and Servant (§ 198*) — Injuries to Servant— Railroad Express 

AND Baggage Agent— Telegraph Operator— "Fellow Servants." 

Wliere a railroad express and baggage agent was injured in a collision 
resulting from the négligence of a local telegraph operator in failing to 
deliver orders to the conductor of the train, both were servants of the 
railroad company in the operating departnient and were fellow servants. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 493- 
514 ; Dec. Dig. § 198.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2716-2730; 
vol. 8, p. 70>O2. 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
86 C. 0. A. 608 ; Plippin v. Kimball, 31 C. C. A. 286.] 

4. Master and Servant (§ 253%*) — Injuries to Servant— Fellow Servants 

— Notice. 

Where plaintiff, a railroad express and baggage agent, was injured in 
a collision due to the négligence of a local telegraph operator in failing 
to deliver orders to the conductor of plaintifE's train, and no written no- 
tice of the time, place, and cause of the injury was given the railroad 
company within 60 days, and the action was not brought wlthin 2 years 
after the occurrence of the accident, the railroad comi)any was not liable 
under Rev. St. Colo. 1908, § 2061, abolishiug the fellow-servant rule, but 
providing that no action for the recovery of compensation for injury or 

•For other cases see same topic & § numeee in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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death by reasciii of tlie négligence of a fellow servant could be maintaiued 
unless Written notice, erc. was given to tlie employer within 60 days 
and action comnienced within 2 years. 

[Ed. Note.— For otlier case,«, see Master and Servant, Dec. Dig. f 
253%.*] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by John H. Richardson against the Chicago, BurHngton & 
Quincy Ra'ilroad Company. Judgnient for plaintiff, and défendant 
Lrings error. Reversed and remanded, with directions. 

Harry B. Tedrow, of Boulder, Colo. (Charles W. Franklin, E. E. 
Whitted, and Robert H. Widdicombe, ail of Denver, Colo., on the 
brief), for plaintiff in error. 

Horace N. Hawkins, of Denver, Colo., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and W. H. 
MUNGER, District Judge. 

CARLAND, Circuit Judge. Richardson sued the Railroad Company 
for the purpose of recovering damages for personal injuries which he 
received on March 11, 1906. Ide recovered a judgment, and the Rail- 
road Company has brought the case hère on writ of error. The facts 
upon which the liability of the company dépends are as follows : 

On March 11, 1906, the Chicago, Burlington & Quincy Railway 
Company was operating a line of road extending from Denver, Colo., 
to Akron, in said state. Aniong the trains which said company op- 
erated upon said line of road was a train known as No. 14, which left 
Denver daily at 1 :15 o'clock p. m. for the East, Richardson rode in 
the baggage car, and his duties were to work up express, check up way- 
bills, check up express matter, stamp the waybills with the route stamp, 
check up the United vStates mail and keep a record of that, take the 
checks of the baggage, send a return sheet of ail baggage received out 
of Denver, and ])ut off baggage. He performed duties both for the 
Railway Company and the Adams Express Company. He was em- 
ployed directly, however, by the Adams Express Company, and re- 
ceived his pay from it. 

About 88 miles east of Denver on said line of road is the town of 
Brush, at which town the Railway Company maintained an office, 
station agent, and operator. The next station east of Brush is Pinneo, 
distant 10 or 12 miles from Brush. At Pinneo, the Railway Company 
maintained a telegraph operator, day and night. The next point be- 
yond Pinneo is the side track of Xenia, which is between 6 and 8 miles 
east of Pinneo. Next east of Xenia, and about 6 or 7 miles therefrom, 
is the town of Akron, where there is a regular office, agent, and op- 
erator. The regular meeting place scheduled by time card for pas- 
senger train No. 14, going east, and passenger train No. 1, going 
west, was Xenia, where there was nothing but a side track and no tele- 
graph office. There was a gênerai rule of the Railway Company in 
efïect that trains east bound were superior to trains of the same class 

•For other cases see same topic & § number lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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west bound. The terms "superior" trains and "inferior" trains had 
a definite, established, and customary meaning, and the gênerai rule 
referred to meant that an "inferior" train must keep clear of the time 
of the "superior" train, and as applied to the facts of the présent case 
meant that train No. 14, being east bound and hence the "superior" 
train, was not obliged to pay any attention to the west-bound trains 
so long- as it confined itself to its own schedule on the time card. Un- 
der this practice it was incumbent upon the west-bound or "inferior" 
train to arrive at the regular time card meeting place and be upon the 
side track before the leaving time of the "superior" train at that par- 
ticular point. 

On the day in question, No. 14, going east, and No. 1, going west, 
were scheduled to meet at Xenia at 4:25 o'clock p. m. If No. 1 did 
not hâve sufficient time to do that, it would hâve been obliged to stay 
at Akron, for in the absence of spécial orders No. 14 would hâve 
the right upon reaching Xenia and not meeting No. 1 to proceed on 
its own schedule past Xenia to Akron or further, passing No. 1 on 
some side track where it would be awaiting No. 14's arrivai. On this 
particular day, No. 14 was practically on time. Brush was a regular 
stopping place for No. 14 and where the conductor of that train was 
obliged to register, and, in addition to that fact, the sémaphore was 
displayed, indicating to the crews of ail trains that there were orders 
there for some train or trains and making it imperative for each train 
to stop and its conductor to inquire whether such orders were for him. 
No. 14 stopped at Brush, and the conductor went into the dépôt to 
register. In the meantime, express niatter, baggage, and so forth, 
was being taken f rom the train. The conductor inquired of one Over- 
street, who was the agent in charge of the railwa}- station, what or- 
ders he had, if any, for No. 14, and in reply to his inquiry received 
tvvo clearance cards, one for himself and one for his engineer, Hardy. 
Thèse clearance cards read: 

"I liave no orders for your train. This does not interfère with or counter- 
niand any orders you may liave received." 

For months prior to the date in question, No. 14 when it reached 
Brush received an order which gave the west-bound passenger train 
No. 1 the right of way over the east-bound passenger train No. 14 be- 
tween Akron and Brush. Upon being given the clearance cards, the 
conductor asked Overstreet how No. 1 was, and Overstreet answered 
that he did not know; that he had not heard. Just at this moment, 
the engineer, Hardy, came into the dépôt and inquired of the con- 
ductor, "How is No. 1?" to which the conductor replied, "I don't 
know," repeating to Hardy what Overstreet had said. The conductor 
thereupon handed to Hardy the clearance card which Hardy was to re- 
ceive, and started for the door, inquiring again of Overstreet as he 
went how No. 1 was, but did not hear Overstreet's answer to this last 
question. Hardy went into the waiting room and inquired of Over- 
.street how No. 1 was running, and Overstreet told him he had not 
heard from No. 1 ; the dispatcher was using the wires. One Edison, 
an agent for a Denver transfer company, who frequently went as 
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far east as Brush on No. 14 and returned therefrom in the line of 
his duties, alighted at Brush on this particular Sunday, walked into 
the dépôt, and inquired of Overstreet about No. 1, upon which train 
he was to return to Denver, and was told by Overstreet that he had 
not heard from No. 1 ; that the dispatcher was using the wires. 

Ilaving their clearance cards, Hardy boarded his engine, the con- 
ductor gave his signal for departure, and train No. 14 proceeded east- 
vvard ont of Brush. During ail this time while train No. 14 was at 
Brush and before it had arrived there, there was in the dépôt at that 
place an order for train No. 14, reversing the rights of trains Nos. 14 
and 1 between Akron and Brush, making train No. 1 the "superior" 
and train No. 14 the "inf erior" between those two points. 

It had been the practice of the Railway Company prior to the day 
in question, when the order reversing the rights of thèse trains was 
sent to Brush for delivery to train No. 14, to send a duplicate thereof 
to Akron for delivery to train No. 1. On March 11, 1906, this prac- 
tice was observed, and the conductor and engineer of train No. 1 re- 
ceived the duplicate order at Akron. The form number of the order 
mentioned was "19" and the order was addressed to the conductor 
and engineer of train No. 1, and read: "Number 1, Eng. 2711, has 
right over Number 14, Akron to Brush * * * [Signed] C. L. E.," 
which were the initiais of C. L. Eaton, superintendent of the Railway 
Company at McCook, Neb. The order spoken of was équivalent to 
telling the conductor and engineer of train No. 1 that train No. 14, 
which had become "inferior," must stay at Xenia until they arrived 
there. This order not having been delivered to the conductor and en- 
gineer of train No. 14, it did not stay at Xenia, but passed by that 
point, as, under the orders which its crew had, it was bound to do. 
Each train, following the orders that it had, met in a head-on collision 
some 3 miles west of Akron, resulting in personal in jury to Richard- 
son. 

At the trial, counsel for Richardson maintained that the Railroad 
Company was négligent in using an order known as form No. "19" 
instead of an order known as No. "31," to reverse the rights of thèse 
trains. The two orders read precisely alike, but the différence was 
that a "31" order must be signed by the conductor who received it and 
his train could not proceed until the agent had wired the train dis- 
patcher that the conductor had so signed it and the dispatcher had 
wired back the word, "Complète." A No. "19" order, when received 
by the operator at any particular station from the train dispatcher, is 
repeated back to the dispatcher, and then delivered to the conductor 
and engineer of the train, without any information going to the dis- 
patcher from the operator that the conductor has signed the order. 
The rules of the Railway Company provided for both f orms of orders, 
but no rule provided when one should be used in préférence to the 
other. It had been the practice of the Railway Company for some 
time, at least months, to use a No. "19" order to reverse the rights 
of the particular trains in question. The évidence showed that a No. 
"19" order was just as effective for the purpose mentioned as a No. 
"31" order, if delivered. 
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In the view we take of the case, we shall assume for the purpose 
of décision that there was évidence from which the jury might tind 
that Richardson was an employé of both the Railway Company and 
Express Company at the time he received his injuries, and that the 
facts appearing at the trial would make the défendant Railroad Com- 
pany liable for any damages for which the évidence might show the 
Railway Company responsible. 

The court, upon the question of négligence, charged the jury as 
f ollows : 

"If you find from the évidence that the Chicago, Burlington & Qulncy Rail- 
way Company permitted its train Uispatcher on March 11, 1006, and for 
some tlme prlor thereto, to use on said railroad the form of order known a» 
form No. '19' for the purpose of restricting the superiorlty which train No. 
14 had over train No, 1, and that the use of said form was a dangerous prac- 
tlce and one which was liable In the event of forgetfulness of an operator 
to cause a collision, and that said Eailway Company knew, or in the exercise 
of ordinary care could or would hâve known, that a collision was liable to 
occur from the use of such form of order, then and in that eveut the use of 
form No. '19' for such a purpose was négligence ou the part of the Bailway 
Company." 

Upon the question of proximate cause, the court charged the jury 
as f ollows: 

"The court Instructs the jury that a verdict for the plalntlfî cannot be 
rendered In this case unless you first find froui the évidence that the cause 
of the collision of the two trains was the failure of the Eailway Company 
to send a 'SI' order Instead of a '19' order to Brush to restrict the rights 
of No. 14 between Akrou and Brush." 

[1] In so charging the jury, the court eliminated from the case ail 
questions of négligence except the using of order No. "19" to reverse 
the rights of trains Nos. 1 and 14. The object sought by the trial, 
however, was not to ascertain whether it is better railroading to use 
order No. "31" to reverse the rights of trains, but to ascertain if the 
Railway Company had been guilty of any négligence which was the 
proximate cause of Richardson's injuries. At this point we must not 
confound négligence with proximate cause. Assuming that the finding 
of the jury, that the Railway Company was négligent in using a No. 
"19" order under the circumstances mentioned, is supported by the évi- 
dence, it by no means follows that this négligence was the proximate 
cause of the injuries received by Richardson. Order No. "19," from 
the time it left the hands of the train dispatcher to the time it arrived at 
Brush, had been the proximate cause of no injury. If delivered, it 
could not hâve been the proximate cause of any injury. At Brush, 
however, the course of the order was interrupted by an independent 
cause, namely, the failure of Overstreet, the agent, to deliver the same 
to the conductor and engineer of train No. 14. There was nothing in 
the order which caused or invited the négligence of Overstreet. The 
question then is clearly presented whether the use of order No. "19" 
by the train dispatcher, of the failure to deliver said order to the con- 
ductor and engineer of train No. 14 by Overstreet, the agent at Brush, 
was the proximate cause of the collision of trains Nos. 1 and 14. 
In Miiwaukee & St. Paul Railway Company y. Kellogg, 94 U. S. 
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469, 475 (24 L. Ed. 256) Mr. Justice Strong, in delivering the opinion 
of the court, said: 

"Tlie question always is: Was there an uubroken connection between the 
wrongful act and tlie in jury, a contiiuious opération? Did tlie faots con- 
stitnte a continuons succession of events, so lirikeit together as to inake a 
naturat whole, or was there some new and independent cause interveninK 
between the wrong and tlie in.inry? It is admitted tliat the rul€ is difflcult 
of apphcation. Jîut it is generaliy held tliat, in order to warrant a finding 
that négligence, or an act not anionnting to wanton wrong, is the proximate 
cause of an injury, it must appear that the in.iury was the natural and prob- 
able consecpienee of the négligence or wrongful act. and that it ought to 
hâve been foreseen in the light of the attending circunistanees." 

In Atchison, etc., Railway Co. v. Calhoun, 213 U. S. 1, 7, 29 Sup. 
Ct. 321, 322 (53 L. Ed. 671), Mr. Justice Moody, in delivering the 
opinion of the Suprême Court, said : 

■'Few questions hâve more frequently come before the courts than that 
whether a particular uilschief was tlie resuit of a particular default. It would 
not be useful to examine the numerous décisions in which tliis question has 
received considération, for no case exaetly resembles another, and slight 
différences of fact may be of great importance. The rules of law are rea- 
sonably well settled, hovvever difficult they may be of application to the varied 
affalrs of life. In this case uudoubtedly the plaintiff's injury was traceable 
to the original négligence, In the .sensé that it would not hâve occurred if the 
plaintifif had not been separated from his mother. Xevertheless, that négli- 
gence may not be the cause of the injury, in the meaning >^-hich the law at- 
tributes to the word 'cause' when used in this connection. The law, in Its 
praetical administration, in cases of this kind, regards only proximate or 
immédiate and not remote causes, and in ascertaining which is proximate and 
which remote refuses to indulge in inetaphysical niceties. Where, in the sé- 
quence of events between the original default and the final mischief, an en- 
tirely independent aud unrelated cause intervenes, and is of itself sufficlent 
to stand as the cause of the mischief, the second cause is ordinarily regarded 
as the proximate cause and the other as the remote cause. Insurance Co. v. 
Tweed, 7 Wall. 44j'52 [19 L. Kd. 65]." 

[2] In Little Rock & M. R. Co. v. Barry, 84 Fed. 944, 950, 28 C. 
C. A. 644, 650 (43 L. R. A. 349), Judge Sanborn, in delivering the 
opinion of this couçt, said: 

"An injury that is not the natural conséquence of an act or omission, and 
that would not hâve resulted but for the interposition of a new and inde- 
pendent cause, is not actionable. Railway Co. v. Elliott, 12 U. S. App. .381, 
8SG, 5 C. C. A. 347, 350, 55 Fed. 919. 952 [20 L. R. A. 5S21 : Finalvson v. Milling 
Co., S2 U. S. App. 143, 151, 14 C. C. A. 402. 496, 67 Fed. 507, 512; Railwav 
Co. v. Bennett's Adm'x, 32 TJ. S. App. 021, 16 C. C. A. 300, 69 Fed. 525 ; Rail- 
way Co. V. Callaghan, 12 U. S. App. 541, 550. 6 C. C. A. 205, 210. 56 Fed. 
988, 993 : Railway Co. v. Moseley, 12 U. S. App. 601, 609, 6 C. C. A. 041, 646, 
57 Fed. 921, 926; Insurance Co. v. Melick. 27 U. S. App. 547, 357, 12 C. C. 
A. 544, 550, 65 Fed. 178, 184 [27 L. R. A. 629]." 

In Cole V. German Savings & Loan Society, 124 Fed. 113, 115, 
59 C. C. A. 593, 595 (63 L. R. A. 416) Judge Sanborn, in delivering 
the opinion of this court, said: 

•'An injury that is the natural and probable conséquence of an act of nég- 
ligence is actionable, and sueh an act is the proximate cause of the injury. 
But an injnr.y which could not hâve been foreseen nor reasonably anticlpated 
as the probable resuit of an act of négligence is not actionable, and such an 
act is either the remote cause, or no cause whatever, of the injury. An 
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injury that results from an act of négligence, but that could not hâve been 
foreseen or reasonably anticipated as Its probable conséquence, and that 
would not hâve resulted from It, had not the interposition of some new and 
independent cause iuterrupted the natural séquence of events, turned aslde 
their course, and produeed it, is not actionable. Sueh an act of négligence is 
the vemote, and the independent lutervening cause is the proximate, cause of 
the injury. A natural conséquence of an act is the conséquence which or- 
dinarily follows It^the resuit which may be reasonably anticipated from it. 
A probable conséquence is oue that Is more lilcelv to follow its supposed cause 
thanit is to fail to loUow it. Chicago, St. P.. H. & O. Co. v. Elliott, 55 
t'ed. 949, 952, 5 C. C. A. 347, 350. 20 L. K. A. 5S2 ; Railway Co. v. Kellogg. 
94 TJ. S. 469, 475. 24 L. Ed. 250 ; Hoag v. Eailroad Co., 85 Pa. 293, 298, 299, 
2T Ani. Rep. 653." 

In American Bridge Co. v. vSeeds, 144 Fed. 605, 609, 75 C. C. A. 
407, 411 (11 !.. R. A. [N. S.] 1041), Judge Sanborn, in delivering the 
opinion of this court, said : 

"There is no duty imposed upon a master to anticipate breaehes of duty on 
the part of bis servants, but he may lawfully reclcon the natural and probable 
resuit of his actions upon the supposition that bis servants will obey the law 
and faithfuUy disoharge their dutles. The légal presumption is that they will 
do so, and this is the only practicable basis for the measurement of the acts, 
rights, or remédies of mankind. Llttle Rock & Memphis R. R. Co. v. Barry, 
84 Fed. 944, 950, 28 C. 0. A. 644, 050, 43 I.. R. A. 349 ; Cole v. German Sav. 
& Loan Soc, 59 C. C. A. 593, 599, 124 Fed. 113, 119, 63 L. R. A. 416." 

Judge Cooley, in his work on Torts (vol. 1 [3d Ed.] p. 99), uses 
the foUowing language: 

■'It is not only requisite that damage, actual or inferential, should be suf- 
fered, but this damage must be the legitimate setiuence of the thing amiss. 
The maxim of the law hère applicable is that in law the immédiate, and not 
tlie remote, cause of any event is regarded ; and in the application of it the 
law rejects, as not constituting the foundatlon for an action, that damage 
which does not flow proximately from the act complained of. In other words, 
the law always refers the injury to the proximate, noti-.the remote, cause. 
The explanation of this maxlui ma.y be given thus: If an In.iury bas resulted 
iu conséquence of a certain wrongful act or omission, but only through or by 
tueans of some intervening cause, from which last cause'the injury followed 
as a direct and immédiate conséquence, the law will refej: the damage to the 
last or proximate cause, and refuse to trace it to that which was more re- 
mote. The chief and sufHcient reason for this rule'!^ to be found in the 
impossibility of traeing conséquences through successive steps to the remote 
cause, and the necessity of pausing in the Investigation of the ehain of events 
at the point beyond which expérience and observation convince us we caunot 
press our inquiries with safety. To the proximate cause we may usually trace 
conséquences with some degree of assurance ; but beyond that we enter a fleld 
of conjecture, where the uncertainty renders the attempt at exact conclusions 
futile. A writer on this siibject bas stated the rule in the following language : 
If the wrong and the resulting damage are not knowu by common expérience 
(o be naturally and usually in séquence, and the damage does not, aceording 
to the ordluary cour.se of events, follow from the wrong, then the wrong and 
the damage are not sufflcicntly conjoiued or concateuated as cause and effleet 
to support an action." Tels v. Smuggler Mining Co., 158 Fed. 260, 264, 85 
O. C. A. 478, 15 L. R. À. (N. S.) 893. 

Under the décisions above quoted and the vtndisputed facts in évi- 
dence, the neghgeuce of Overstreet, the agent at Brush, in failing or 
refusing to deliver order No. "19," which he had, to the condtictbr and 
engineer of train No. 14, was the proximate cause of the colHsion, and 
ihere. is no évidence upon which the jury woukl be warranted.in find- 
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ing to the contrary. The finding of the jury that the use of order 
No. "19" instead of order No. "31" was the proximate cause could 
hâve been based upon nothing but a guess or spéculation, for the 
reason that, in order for the jury to find that the use of order No. 
"19" was the proximate cause, they would hâve been obliged to find 
not only that the négligence of Overstreet was not the proximate 
cause, but that no person connected with the exécution and delivery 
of order No. "31," had it been used, would hâve been négligent. The 
jury was not authorized to speculate or guess that, if order No. ''31" 
had been used, no person connected with its exécution and delivery 
would not hâve been négligent. Patton v. Texas & Pac. Ry. Co., 179 
U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Great Northern Ry. Co. 
V. Johnson, 176 Fed. 328, 99 C. C. A. 618; Missouri, K. & T. Ry. 
Co. v. Foreman, 174 Fed. 377, 98 C. C. A. 281. 

The case was tried to the court below upon the theory that there 
was évidence of négligence on the part of the Railway Company in 
two particulars, namely: (a) The négligence of Overstreet, the agent 
at Brush, in failing to deliver order No. "19" to train No. 14, which 
was then at Brush ; and (b) the f ailure of the train dispatcher to send 
a No. "31" order instead of a No. "19" order. 

At the close of the plaintiff's évidence, counsel for the Railroad 
Company moved for a nonsuit, for the reason that the proximate 
cause of the accident was the failure of the station agent at Brush, 
Overstreet, to dehver to the condûctor of train No. 14 order No. 
"19," or, stated in another way, the giving by Overstreet to the con- 
dûctor of the clearance card, and that if Richardson was an employé 
of the Railway Company at this time then the accident was caused 
by his fellow servant, and no written notice was served by the plain- 
tiflf as provided by section 2061, Revised Statutes of Colorado 1908, 
and that the action had not been brought within two years from the 
occurrence of the accident, as provided by that section. 

At the close of ail the testimony, counsel for the Railroad Company 
moved for a directed verdict, based on the reasons theretofore as- 
signed for a nonsuit, and again stated his position with référence to 
the proximate cause of the accident. After denying the motion for 
a directed verdict, the court, when it came to charge the jury, confined 
them by the instructions given to the question as to whether the Rail- 
way Company was or was not négligent in using a No. "19" order 
to reverse the rights of trains Nos. 1 and 14; the court saying: 

"The complalnt further charges that the Railway Company was giiilty of 
négligence in rot enforcing such an order ; so jour inqulry is confined, not 
lo a failure on the part of the Railway Company in not making or promulgat- 
Ing sueh rules, but it is confined to the question as to whether or not it was 
négligence on its part in not enforcing rule as to order No. '31' which It did 
make and promulgate — enforcing it — enforcing the use of it under the con- 
ditions and circu instances which you find existed in this particular case." 

Counsel for the Railroad Company also excepted to that portion 
of the charge of the court which submitted the question of proximate 
cause to the jury. 
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Being of the opinion that the négligence of Overstreet, the agent 
at Brush, was the proximate cause of the injuries to Richardson, the 
liabihty of the Railway Company for such neghgence necessarily 
arises. This question was directly raised by the motion for a directed 
verdict, above mentioned, and ruled upon adversely to the Raiiroad 
Company. While the trial court did not submit the case to the jury 
upon the theory that Overstreet was négligent, still, as the liability 
of the Railway Company for such négligence would necessarily arise 
if a new trial is granted, we ought to express an opinion on that phase 
of the case. 

[3] We are clearly of the opinion that Overstreet, the operator and 
agent at Brush, and Richardson, were both servants of the Railway 
Company in the operating department, and therefore were fellow 
servants. Railway Co. v. Baugh, 149 U. S. 384, 13 Sup. Ct. 914, 
Z7 L. Ed. 772 ; Northern Pac. Rv. Co. v. Dixon, 194 U. S. 338, 343, 
24 Sup. Ct. 683, 48 L. Ed. 1006; 'Northern Pacific Ry. Co. v. Dixon, 
139 Eed. 7Z7, 71 C. C. A. 555 ; Deye v. Lodge & Shipley, etc., 137 
Fed. 480, 483, 70 C. C. A. 64; Blinois Central R. Co. v. Bentz, 99 
Fed. 657, 40 C. C. A. 56; Railway Company v. Conroy, 175 U. S. 
323, 20 Sup. Ct. 85, 44 L. Ed. 181 ; Randall v. Raiiroad Co., 109 
U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003 ; Clifford v. Old Colony 
R. R. Co., 141 Mass. 564, 6 N. E. 751; Sherman v. Rochester & 
Syracuse R. Co., 17 N. Y. 153; St. Louis, etc., Ry. Co. v. Needham, 
63 Fed. 107, 110, 111, 112, 11 C. C. A. 56, 25 L. R. A. 833; Québec 
Steamship Co. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397, 33 L. Ed. 
656; Northern Pac. Ry. Co. v. Hambly, 154 U. S. 349, 14 Sup. Ct. 
983, 38 h. Ed. 1009; Northern Pac. Ry. Co. v. Peterson, 162 U. 
S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994; Texas & P. Ry. Co. v. Bour- 
man, 212 U. S. 541, 29 Sup. Ct. 319, 53 L. Ed. 641; O'Connor v. 
Railway Co., 137 Fed. 505, 70 C. C. A. 87 ; Florence & C. C. Ry. Co. 
V. Whipps, 138 Fed. 13, 1<7, 70 C. C. A. 443. 

[4] We are also of the opinion that the failure to give the notice 
specified in the motion for a directed verdict relieved the Railway 
Company of any liability under the laws of Colorado for the négli- 
gence of a fellow servant. Lange v. Union Pacific R. Co.. 126 Fed. 
338, 62 C. C. A. 48; Simerson v. St. Louis & S. P. R. Co., 173 Fed. 
612, 97 C. C. A. 618; Denver & R. G. R. Co. v. Wagner, 167 Fed. 
75, 92 C. C. A. 527; Otis Elevator Co. v. Clifï, 200 Fed. 922, recently 
decided by this court. 

For the error in submitting the question of proximate cause to 
the jury, and in refusing to direct a verdict for the Raiiroad Com- 
pany, the judgment below must be reversed, and the case remanded 
to the District Court, with direction to grant a new trial. 

And it is so ordered. 
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ELWOOD ORAIN CO. v. ST. JOSEPH & G. I. RY. CO. 
(Circuit Court of Appeals, EIghth Circuit. January 10, 1913.) 

No. 3,715. 

1. Cakeiers (§ 35*) — CoNTRACT — Validitt — Détermination— TiitE. 

In a suit to recover from a railroad company a certain sura per car 
wliich the railroad company had contracted to pay to an elevator Com- 
pany on ail g-rain received by the elevator from stations on the Une of 
the railroad company and unloaded into the elevator in order to induce 
the construction of the elevator, the validlty of the contract as against 
the provisions of the lOlkins Act (Act Feb. lï), 190.3, c. 708. 32 Stat. 847 
[U. S. Comp. St. Supp. 1911, p. 1309J) and Hepburn Act (Act June 29, 1906, 
c. 3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1911, p. 12S8]) should be 
determined as of the date of the performance of the service sued for 
and not as of the date of the making of the contract. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. § 94; Dec. Dlg. § 
35.*] 

2. Carriers (§ 32*) — Ikteestate Commerce— Elevator Charge. 

A contract by an Interstate railroad company to pay an elevator com- 
pany .$1.75 per car on ail grain received from stations on its Une of rail- 
road and iiassing through the elevator, not allowed to ail elevators in 
gênerai, nor covered by a publlshed and flled rate sehodule, was vold. 

|Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 83-85; Dec. 
Dig. § 32.*] 

In Error to the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action by the Elwood Grain Company against the St. Joseph & 
Grand Island Railway Company. Judgment for défendant, and plain- 
tifï brings error. Affirmed. 

John E. Dolman, of St. Joseph, Mo., for plaintiff in error. 
R. A. Brown, of St. Joseph, Mo., for défendant in error. 

Before ADAMS and SMITH, Circuit Judges, and WILLARD, 
District Judge. 

PER CURIAM. The plaintiff in error, who was the plaintiff be- 
low, seeks to recover from the défendant $1.75 a car for unloading 
5,OCX3 cars of grain at the plaintiff's elevator at Elwood, Kan. 

The contract, so far as material in this case, is as follows: 

"Whereas, Harroun Brothers, a copartnership of St. Joseph, Missouri, 
composed of A. L. Harroun, W. H. Harroun and A. M. Harroun, are desirous 
of locatlng and building a grain elevator of large capacity near the station 
of Elwood in the state of Kansas, on the Une of the St. Joseph & Grand 
Island Railway Company as a commercial enterprise for private gain and 
profit, and whereas sald railway company, a corporation created, organ- 
Ized and existing under and by vlrtue of the laws of the States of Kansas 
and Nebraska, believes through its boàrd of directors and authorizeâ agents 
that such an enterprise would be of great advantage to Its business as a 
common carrier and is desirous of having said Harroun Brothers locate and 
bulld said grain elevator at said point : Now, therefore, thèse articles of 
agreement made and entered into this 3d day of May, 1899, by and be- 

*For other cases see same topic & i number tn Dec. à Am. Digé. 1907 to date, & Rep'r Indexes 
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tween the St. Joseph & Grand Island Eailway Company, party of the flrst 
part, and sald Harroun Brothers, parties of the second part, witnesseth : 

"(1) Cost and Construction of Plant. 

"Said parties of the second part In considération of the agreements and 
covenants hereinafter named and entered into by said party of the flrst part, 
by the said party of the flrst part to be Itept and performed, hereby agrée 
that, at or as soon after the exécution of this agreement as niay be feasible 
and convenient, they will purchase a real estate site at or near said station 
of Elwood adjoining property owned at or near sald point by sald party of 
the flrst part, provlded that good and lawful title thereto can be secured, 
and that they wlU erect on such site without unnecessary delay a grain ele- 
vator and that they wllI malntain and operate the same on said site so pur- 
chased or to be purchased upon the terms and conditions hereinafter set forth. 
Sald elevator shall contain ail modem hnprovements for cleanlng, handllug 
and transferring grain, with a storage capacity of not less thau three huudred 
and flfty thousand (350,000) bushels, and with a handling capacity of eight 
(8) cars per hour. 

"Opérations of Plant as to Loading of Cars to be Under Instructions of 

Flrst Party. 

"After said elevator shall hâve been completed, as above provlded, and ils 
opération shall hâve been commeiiced said parties of the second part hereby 
agrée to unload promptly ail cars set to sald elevator by said flrst party 
for such purposes and to load ail cars set to said elevator by the flrst party 
for the purpose of belng loaded thereat with such quantity of grain and to 
such extent In weight as the sald party of the flrst part may direct by Its 
instructions to be Issued to the sald parties of the second part from tlme 
to tlme. 

"To so Use Plant so as to Beneflt Grain Shipping Interest of First Party. 

"Sald parties of the second part further agrée In considération of the 
covenants and agreements hereln contalned, by the said party of the flrst 
part to be kept and performed, so to conduct and operate said elevator that 
the grain carrylng business of sald first party will be materlally beneflted 
thereby and to use ail opportunities arislng from the opération of said ele-' 
vator for building up and strengthenlng the grain shlpplng Interests along 
the Hue of sald flrst party's rallway. » * • 

"(2) (b) Sald party of the first part also agrées to allow sald second 
parties, free of charge, a six months' transit privilège on ail grain stopped 
at said elevator for cleaning or storage purposes, or for Inspection, and to 
protect, on ail such grain so stopped, the same through rate of . frelght as 
w^ould bave been appUed had no such stop been made, excepting from thls 
provision, however, the necessary switchlng charges, as hereinafter provlded 
in paragraph 'd.' • • • 

"First Party Pays Second Party ?1.75 Per Car. 

"(e) Sald party of the flrst part agrées to pay said second parties the sum 
of one dollar and seventy-five cents ($1.75) per car on ail grain recelVed by 
sald second parties from stations on Its llne of rallway and unloaded into 
sald elevator. * • * 

' "(5) Thls çontract shall be in force and effect from August 1,' 1809, for the, 
fuU termi of twenty (20) years, except It may be abrogated by the mutual 
consent of the parties hereto at an earlier date. At the end of twenty years 
elther party may terminate the same by glvlng a six months' notice in 
wrlting to the other of a purpose so to do." 

The cOntract contained dther provisions relating to Switchiiig, de- 
murfàge, construction of tracks, and free passes to certain employés 
of Harroun Bros., which are not, however, important in this case. It 
will be noticed that the çontract was niade on May 3, 1899, and be- 
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fore the passage of the Elkins Act, February 19, 1903 (32 Stat. 847, 
c. 708 [U. S. Comp. St. Supp. 1911, p. 1309]). The cars in question 
were ail unloaded after the passage of the Hepburn Act, June 29, 
1906 (34 Stat. 584, c. 3591 [U. S. Comp. St. Supp. 1911, p. 1288]). 
Payments were made under the contract at the rate of $1.75 per car 
until the passage of the Elkins Act. After that time an allowance 
was made at the rate of I14 cents per hundredweight, which increased 
the payment to about $7 or $8 per car. A witness for the plaintiff 
testified that this allowance was for the same service as was the al- 
lowance of the $1.75 mentioned in the contract. Later the allowance 
was changed to ^ of a cent per hundredweight. 

Ail of the grain originated at points in Nebraska on the defendant's 
road, and was billed to St. Joseph, Mo., which is on the opposite side 
of the Missouri river from Elwood, Kan. It was ail billed on a 
through rate, and after remaining in the elevator for a period ranging 
from 20 days to 3 months it was shipped out of the elevator on the 
through rate. Practically ail of it was owned by the plaintiff. 

[1] Whether or not this contract was valid when it was made we 
shall not stop to inquire. If when the service was performed it vio- 
lated any of the provisions of the Elkins Act or of the Hepburn Act, 
it was void, and no recovery can be had thereon. Louisv. & Nash. R. 
R. Co. V. Mottley, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 
L. R. A. (N. S.) 671 ; Phil, Balt. & Wash. R. R. Co. v. Schubert, 224 
U. S. 603, 614, 32 Sup. Ct. 589, 56 L. Ed. 911. 

[2] The question then is this: Were such a contract to be made 
now, would it be valid? That this was a service performed "in con- 
nection with the receipt, delivery, élévation and transfer in transit, 
ventilation or icing, storage and handling of property transported" 
in interstate commerce, is apparent. That this allowance of $1.75 per 
car gave the plaintiff an advantage over other owners of elevators 
similarly situated who transferred their own grain through such ele- 
vators in interstate commerce is also apparent. It is not pretended 
that this allowance was open to ail such other owners of elevators. 
It is not pretended that this allowance was ever published in the tariffs 
of the défendant. 

Under thèse circumstances, the case is ruled by Chic. & Alton R. R. 
Co. V. Kirby, decided by the Suprême Court of the United States, 
May 27, 1912 (225 U. S. 155, 32 Sup. Ct. 648, 56 L. Ed. 1033). In 
that case, among other things, it was said : 

"The déclaration in substance avers that the plaintiff in error knowing 
the anxiety of the shipper for qulck transportation, and that the horses were 
to enter the horse sale to be held late in the month, did, on January 24, 
1906, contract and agrée to carry a car, rented by défendant in error, loaded 
with horses, for the considération of $170.60 over its own rails from Spring- 
fleld to Joliet, 111., and there deliver so that it would be carried by a fast 
stock train known as the 'Horse Spécial^' over the M. G. liailroad, through 
to New York. Said Horse Spécial was run but three times each week, and 
was due to leave Joliet the following morning. It is then alleged that the 
défendant in error, as directed by the railroad company, delivered and load- 
ed his horses on the afternoon of the 24th; but that the company did not 
promptly carry and deliver the same to the said fast stock train on the 
morning of the 25th, as it had guaranteed to do, having failed to make con- 
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nection with that train; and that, as a conséquence, the car was forwarded 
by a later and much slower train, and the horses were dellvered In New 
York 48 hours after they would hâve arrlved liad they been cariied by the 
Horse Spécial, as the plalntifC in error undertook. As a resuit of thls pro- 
longed transportatlon, the horses did not reach Xew ïork in time to he put 
in proper condition for the horse sale, whereby the défendant in error sus- 
tained damages, aggregating several thousand dollars. * * * 

"The single fédéral question arises npon the validity of the contract to so 
carry thèse horses as to deliver them at Jollet to be carried through to New 
York by the Ilorse Spécial, leaving Joliet on the 25th of January. 

"ïhat the railroad company had established and published through joint 
rates and charges upon car load shipnients of live stock to New York is not 
disputed. ïhe rates furnlshed the défendant in error were the regularly 
published rates. ïhose rates and sehedules did not provide for an expedited 
service, nor for transportatlon by any particular train. Neither was Kirby 
required to pay any other or higher rate for the promlsed spécial service, by 
whlch hls car was to be carried so as to be attached to the fast stock spécial 
and carried by it to New York. • * » 

"The Implled agreenient of a comnion carrier is to carry safely and de- 
llver at destination within a reasonable time. It is otherwise when the ac- 
tion is for a breach of a contract to carry within a particular time, or to 
make a particular connection, or to carry by a particular train. The rail- 
road Company, by its contract, hecame liable for the conséquence of a fail- 
ure to transport aecordlng to its ternis. Evidence of diligence would not 
excuse. If the action had been for the comnion-law carrier liability, évidence 
that there had l)eGn no unreasonable delay would be an answer. But the 
Company, by entering into an agreement for expediting the shipment, came 
under a liability différent and more burdensome than would exist to a shipper 
who made no sucli spécial contract. 

"For such spécial service and higher responslblMty it might clearly exact 
a higher rate. But to do so it must make and publish a rate opeu to ail. 
This was not done. 

"The shipper, it is also plain, was contracting for an advantage which was 
not extended to al! others, both in the uudertaking to carry so as to glve hlm 
a particular expedited service, and a reniedy for delay not due to négligence. 

"An advantage aceorded b,\' spécial agreement which affects the value of 
the service to tlio shipper and its cost to the carrier should be published in 
the tariffs, and for a breach of such a contract relief will be denled, because 
its allowance without such publication is a violation of the act. It Is also 
illégal because it is an undue advantage in that it is not one open to ail others 
in the same situation. * « * 

"The broad purpose of the Commerce Act was to compel the establishment 
of reasonable rates and their uniform application. That purpose would be 
defeated if sanction be glvon to a spécial contract by which any such ad- 
fantage is given to a partictilar shipper as that coutracted for by the de- 
fendant In error. To guarantee a particular connection and transportatlon 
by a particular train was to glve an advantage or préférence not opeu to 
ail and not provided for in the published tarifC." 

The plaintiff insisted at the trial that: 

"The.se tariffs did not eut any figure in the case, none in the world. They 
caunot change this contract by putiing a tarifiE into effect on something that 
does not afifect the merits of the case." 

And in its brief in this court it says : 

"If therefore the contract is a valid one, the raihvay company cannot 
refuse to publish the charge in its sehedules and then seek to annul it under 
the pretext that under section 6 of the Interstate Commerce Act [Act Feb. 4, 
1887, c. 104, 24 Stat. 380 (U. S. Comp. St. 1901, p. ai58)J it cannot pay the 
same, because it is not specifled in its tarlft." 
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Upon this point the Suprême Court in the Kirby Case, above cited, 
said : 

"Tliat tbe défendant in error dld not see and did not know that the pub- 
lished rates and schedules made no provision for the service he contracted 
for is no défense. For the piirpose of the présent question he Is presumed 
to hâve known. ïhe rates were published and accessible, and, however 
dlfficult to understand, he must be taken to liave contracted for an advantage 
not open to others. Eaihvay Co. v. Mugg, 202 U. S. 242 [26 Sup. Ct. 628, 
50 L. Ed. 1011]." 

In Union Pacific R. R. Co. v. Updike Grain Co., 222 U. S. 215, 32 
Sup. Ct. 39, 56 L. Ed. 171; s. c, 178 Fed. 223, 101 C. C. A. 583, the 
allowance there held valid was open to ail elevators, and it was pub- 
lished in the tariffs of the railroad company. 

The judgment of the court below is affirmed, with costs. 
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COMET OIL & GAS CO. et al. v. T.îNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. January 30, 1913.) 

Nos. 3,696, 3,697. 

1. InDIANS (§ 16*) INDIAN LANDS — GAS liEASE — BOND. 

Where a gas lease of Creek Indian lands provided that the lessee should 
sink one well withln 12 months, and on fallure to do so the Secretary 
of the Interlor might déclare the lease vold after 10 days' notice, ex- 
cept that the lessee might hâve the privilège of avoidlng the exercise 
of such right by the Secretary for 5 years by paying in addition to the 
advance royalties the sum of $1 per acre, the lessee, never ha\'ing indl- 
cated a désire to exercise such privilège after notice of the Secretary's 
élection to terniinate the lease for fallure to sink the well as provided, 
was not liable in an action on the bond for such stipulated sum. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45; Dec. Dlg. 
I 16.*] 

2. Indians (| IC*) — Indian Lands — Gas Lease — Royalties. 

Where a gas lease provided for advanced annual royalty of 15 cents 
per acre per annum for the flrst and second years, 30 cents per acre per 
annum for the third and fourth years, and 75 cents per acre per annum 
for the fifth and each succeedlng year thereafter, and the Secretary of 
the Interior canceled the lease November 30, 1909, because of the lessee":! 
failure to pay the thlrd year's advanced royalty, which was due April 
18, 1909, the government was entitled to recover the en tire year's ad- 
vanced royalty for 1909, and not merely a proportlonate part thereof. 

[Ed. Note. — For other cases, see Indians, Cent Dlg. § 45; Dec. Dig. 
I 16.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Action at law by the United States against the Cornet Oil & Gas 
Company and the Fédéral Union Surety Company. A demurrer to the 
pétition was sustained in part and overruled in part (187 Fed. 674), and 
both parties bring error. Reversed and remanded, with directions. 

'For other cases see same topic £ S numbeb in Dec. & Am. DIgs. 1907 to date, £ Rep'r Indexes 
202 F.— 54 
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Wm. J. Gregg, U. S. Atty., of Tulsa, 0kl. (J. C. Denton, Asst. U. 
S. Atty., of Musicogee, 0kl., on the brief), for the United States. 

J. H. Huckleberry, of Muskogee, 0kl., for Cornet Oil & Gas Co. 

Robert J. Boone, of Muskogee, Okl. (George C. Butte and S. H. 
Lattimore, both of Muskogee, Okl., on the brief), for Fédéral Union 
Surety Co. 

Before ADAMS and SMITH, Circuit Judges, and WIULARD, Dis- 
trict Judge. 

SMITH, Circuit Judge. On April 18, 1907, George Wolf, a full- 
blood Creek Indian, executed and delivered to the Cornet Oil & Gas 
Company an oil and gas mining lease for 15 years of his allotment of 
160 acres of land in Oklahoma in the form prescribed by the Secretary 
of the Interior. On July 6, 1907, the Cornet Oil & Gas Company, as 
principal, and the Fédéral Union Surety Company, as surety, executed 
and delivered to the United States their bond in the sum of $2,000 
conditioned that : 

"If tlie above-bounden Cornet OU & Gas Company shall falthfully carry 
out and observe ail the obligations assnmed in said Indenture of lease by It, 
and shall observe ail tlie laws of the TJnited States, and régulations made, 
or which shall be made thereunder, for the government of trade and inter- 
course with Indian Trlbes, and ail the rules and régulations that hâve been, 
or may be, lawfuUy prescribed by the Secretary of the Interior under sec- 
tions 19 and 20 of tlie act approved April 26, 1906, relative to leases executed 
by allottees of the l'ive Civillzed Trlbes, in Oklahoma, then this obligation 
shall be null and void ; otherwise to remain in full force and efïect." 

August 26, 1907, the Secretary of the Interior approved said bond 
and lease. The lease contained the f ollowing provisions : 

"And the party of the second part further agrées and binds itself, Its helrs, 
successors, and assigns, to pay, or cause to be paid to the said agent (the 
United States Indian agent, Union Agency, Indian Territory), for lessor, as 
advanced annual royalty on this lease, the sums of nioney as foUows, to wit: 
Fifteen cents per acre per annum, In advance, for the first and second years ; 
thirty cents per acre per annum. In advance for the third and fourth years, 
and seventy-flve cents per acre per annum, in advance for the fifth and each 
. succeeding year thereafter of the term for which this lease is to run ; It 
being understood and agreed that said sums of money so pald shall be a 
crédit on the stipulated royalties ; and further, that should the party of the 
second part neglect or refuse to pay sucli advanced annual royalty for the 
period of sixty days after the sanie becomes due and payable, the Secretary 
of the Interior, after ten days notice to the parties, may déclare this lease 
null and void, and ail royalties paid In advance shall become the money and 
property of the lessor. 

"The party of the second part further covenants and agrées to exercise 
diligence in the slnldng of wells for oil and natural gas on the lands cov- 
ered by this lease, and to drill at least one well thereon within twelve months 
from the date of the approval of the bond by the Secretary of the Interior. 
and should the party of the second part fall, neglect, or refuse to drill at 
least one well withln the time stated, this lease may, in the discrétion of the 
Secretary, be declared null and void, after ten days notice to the parties ; 
provided, that the lessee shall hâve the privilège of delaylng opérations for 
a period not exceeding flve years from the date of the approval of the bond 
to be furnished In connection herewith, by paying to the United States In- 
dian agent, Union Agency, Indian Territory, for the use and beneflt of the 
lessor, in addition to the requlred annual advanced royalty, the sum of one 
dollar per acre per annum for each leased tract remaiuing undeveloped, 
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but the lessee may be required to immediately develop the tracts leased, 
should the Secretary of the Interior détermine that the interests of the 
lessor demand sueh action." 

"And it is mutually understood and agreed that this indenture of lease 
shall in ail respects be subject to the rules and régulations heretofore or 
that may hereafter be lawfully preseribed by the Secretary of the Interior 
relative to oil and gas leases in the Oreek Nation, and that this lease, or 
any interest therein, shall not, by working or drilllng contract or otherwise, 
or the use thereof, directly or indirectly, be sublet, assigned, or transferred 
without the consent of the Secretary of the Interior flrst obtained, and 
that should it or its sublessees, heirs, executors, adniinistrators, successors, 
or assigna \'iolate any of the eovenants, stipulations, or provisions of this 
lease, or any of the régulations, or fail for the period of sixty days to pay 
the stipulated royalties provided for herein, then the Secretary of the In- 
terior, after ten days from notice to the parties hereto, shall hâve the right 
to avoid this indenture of lease and cancel the same, vi'hen ail the rlghts, 
franchises, and privilèges of the lessee, its sublessees, heirs, executors, ad- 
ministrators, successors, or assigns hereunder, shall cease and end without 
resorting to the courts and without further proceedings, and the lessor shall 
be entitled to immédiate possession of the leased land and the permanent im- 
])rovements located thereon." 

The Cornet Oil & Gas Company paid the advanced royalty of 15 
cents per acre for the first and second years, but f ailed to pay the ad- 
vanced royalty of 30 cents per acre, amounting to $48, for the third 
year, and never drilled any well. 

November 30, 1909, the Secretary of the Interior canceled the lease : 
First, because of the f ailure to pay the third year's advanced royalty ; 
and, second, because of the failure to pay the dollar an acre per annum 
for two years for failure to sink a well amounting to $320. 

This suit was subsequently brought to recover thèse sums of $48 
and $320, or a total of $368. 

The court sustained a demurrer to the pétition as to the $320. 
United States v. Cornet Oil & Gas Co. (C. C.) 187 Fed. 674. There- 
upon the défendants answered, the case was submitted upon an agreed 
.statement of facts, and the court rendered judgment against both de- 
fendants for $28.90, being the adyanced royalty from the ISth day 
of April, 1909, to the 30th day of November, 1909, with interest, and 
for costs. 

The United States sued out a writ of error, and the Cornet Oil & 
Gas Company and the Fédéral Union Surety Company did likewise. 

[1] «The lease provided that the lessee should sink one well for oil 
and gàs within 12 months, and lipon its failure so to do the Secretary 
of the Interior might déclare the lease void after 10 days' notice. It 
then provided that the lessee might hâve the privilège of avoiding the 
exercise of this right by the Secretary of the Interior for five years 
by paying in addition to the advance royalties the sum of $1 per acre. 
The Comet Oil & Gas Company never in any way ihdicated any désire 
to obtain' this privilège. The conferring upon it of the privilège in no 
way bouiid the Company to avail itself of this option. The contract 
provided 'for ten days' notice of the intention of the Secretary of the 
Interior beforehe could déclare the lease void, and duriilg thispefiod 
it waâ^doubtless within the right of the Comet Oil & Gas Company 
to announce its purpose to avail itself of this privilège; but thè con- 
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tention of the government would convert what tlie contract called a 
privilège into an obligation. 

This view finds considérable support in the aiithorities. Snodgrass 
V. South Penn Oil Co., 47 W. Va. 509, 35 S. E. 820; Lowther Oil 
Co. V. Gufifey, 52 W. Va. 88, 43 S. E. 101 : Glasgow v. Cas Co., 152 
Pa. 48. 25 Atl. 232; Van Etten v. Kelley, 66 Ohio St. 605, 64 N. E. 
560; Brooks v. Kunkle, 24 Ind. App. 624, 57 N. E. 260. 

It.is contended that by its ternis the lease was subject to the rules 
and régulations theretofore and thereafter adopted in relation thereto 
by the Secretary of the Interior, but no such rule or régulation ma- 
terially changing this construction has been called to our attention. 

It is concluded that the ruling on demurrer ought to be affirmed. 

[2] The government insists that the Cornet Oil & Gas Company, 
and its surety are liable for the whole amount of the advance royalty 
for the third year, or $48, and the défendants insist that they are not 
liable at ail for the third year's advance royalty. 

The court apportioned this royalty. The Secretary of the Interior 
had power to hâve declared this lease void because of the failure to 
drive one well within 12 months of the approval of the bond, but nei- 
ther had the well been driven nor the advance royalty for the third 
year paid in November, 1909, and the Secretary of the Interior can- 
celed the lease for botli reasons. 

While thèse royalties are styled in the lease "advanced royalties," 
they constitute guaranteed minimum rent. Thornton on Oil & Oas 
(2d Ed.) § 221. The case therefore présents the question whether 
the Secretary of the Interior could on November 30, 1909, déclare the 
lease canceled for nonpayment of the guaranteed minimum rent, then 
recover for rent due in advance on April 18, 1909, and, if he could 
recover at ail, could he recover for the entire year from April 18, 1909, 
to April 18, 1910, or only the reasonable value of the use of the prein- 
ises up to the time of the éviction? 

Without a spécial provision in the lease or by statute rent can never 
be apportioned with respect to time. 

In Dexter v. Phillips, 121 Mass. 178, 23 Am. Rep. 261, Gray, Chief 
Justice, said: 

"It Is a gênerai rule of the coininon law, followed In chancery, that sum.s 
of money, payable periodically at flxed times, are not apportlonable during 
the interveuing periods. It is accordingly well settled, both at law and In 
equity, except when otherwise provided by statute, that a contract for the 
payment of rent at the end of each quarter or month is not apportlonable in 
respect of time." 

In Perry v. Aldrich, 13 N. H. 343, 38 Am. Dec. 493, the same rule 
is laid down, citing numerous English and American authorities com- 
mencing with Lord Coke and including Chancellor Kent. 

In Jones v. Carter, 15 Meeson & Wellsby, 718, cited by the surety 
Company, it is simply held by the Court of Exchequer that it being for 
the landlord to insist upon or waive a forfeiture for breach of condi- 
tion by the lessee, under the well-known doctrine of élection, if one 
bring suit in ejectment he irrevocably elects to déclare a forfeiture and 
cannot sue for rent falling due subséquent thereto. 
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This being true, the question at once arises : Was the government 
entitled to recover ail or none of the third year's rent ? 

In Werner v. Padula, 49 App. Div. 135, 63 N. Y. Supp. 68, it was 
held that a provision in a lease, that, in case of total destruction of the 
leased building by fire or otherwise, the rent should be paid up to the 
time of such destruction and from thenceforth the lease should corne 
to an end, did not, in case of a total destruction of the building after 
rent in advance became payable but long before the rent was earned, 
authorize an apportionment of such rent, but that under the covenant 
the landlord was entitled to the whole installment of rent payable in ad- 
vance before the destruction. This case was affirmed in the Court of 
Appeals of New York by the unanimous vote of ail the judges sitting. 
Werner v. Padula, 167 N. Y. 611, 60 N. E. 1122; McAdam on Land- 
!ord & Tenant (4th Ed.) 511. 995, 1028, 1032, 1361. In Gugel v. 
Isaacs, 21 App. Div. 503, 48 N. Y. Supp. 594, the plaintiff leased to 
the défendant premises commencing May 1, 1894, at $250 a month 
payable in advance except the last three months were to be paid in ad- 
vance on February 1, 1897. October 15, 1895, the Board of Education 
of, New York started condemnation proceedings, and on February 3, 
1897, the title vested under them in the city of New York, The plain- 
tiff brought suit for $750, being the amount stipulated to be paid in 
advance on February Ist. The défendant wanted to apportion and 
offered to allow judgment for $21.66, being the pro rata rent including 
February 3d ; but the court held the plaintiff was entitled to judgment 
for the entire $750 which became due on February Ist. This was af- 
firmed by the Court of Appeals. Gugel v. Isaacs, 162 N. Y. 636, 57 
N. E. 1111. In Bernstein v. Heinemann. 23 Mise. Rep. 464, 51 N. Y. 
Supp. 467, it was expressly held that, under a lease which provided for 
payment monthly in advance, the lessor could recover the whole 
month's rent, although he had dispossessed the tenant during the month 
for the nonpayment in advance. See Giles v. Comstock, 4 N. Y. 270, 
53 Am. Dec. 374; Astor v. Turner, 11 Paige (N. Y.) 436. 

"The éviction does not affect arrears of rent, but only tliat accruing after 
the éviction : and the rule Is the same although the rent is payable in ad- 
vance. and the éviction occurs before the expiration of the period in respect 
to which the rent is clainied." McAdam on Landlord & Tenant (4th Ed.) 
14.35. 

There seems to be no doubt that the United States was entitled 
to judgment on the agreed statement of facts against both the défend- 
ants for the full third year's advance royalty or for $48, logether with 
interest thereon at 6 per cent, per annum from the 18th day of April, 
1909. and the costs of this action, and the case is reversed and re- 
manded, with directions to set aside the judgment heretofore entered 
and enter judgment in accordance with this opinion. 
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BUCHSEB V. MOESS et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 3, 1913.) 

No. 2,151. 

HXJSBAND AND WlFE (§ 252*) "COMMUNITÏ PROPERTY" LAND ACQUIBED TJN 

DEB HOMESTEAD LaWS. 

When a patent lias been issued by the United States to a homestead 
entryman, the land becomes subject to the laws of descent and distribu- 
tion of the State, and under the law of Washington as settled by decisior 
a government homestead acquired by a husband is communlty propert; 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 895; 
Dec. Dig. § 252.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1343, 1344; 
vol. 8, p. 7608.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Suit in equity by John R. Buchser against John W. Morss, Alfred 
G. Morss, Annie Buchser, Hans R. Buchser Roland H. Buchser, ahd 
Hillman A. Buchser. Decree for défendants, and complainant ap- 
peals. AflSrmed. 

For opinion below, see 196 Fed. 57/'. 

David Herman, of Spokane, Wash., for appellant. 
John Salisbury, for appellee Annie Buchser. 
W. W. Zent, for other appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellant, who was the compla:in- 
ant in the court below in a suit to quiet title, alleged in his bill that 
in 1887 he married a widow who had three children; that in June, 
1897, he and his family settled upon 160 acres of public land under 
the homestead law, and that on December 17, 1903, he received the 
patent therefor; that with money derived from the sale of timber 
standirig on the homestead he purchased another 160 acres of land; 
that in September, 1911, his wife died, leaving surviving her the afore- 
said three children, who were the parties défendant to the bill ; that 
the défendants claimed an undivided one-half interest in ail of the 
lands described in the complaint on the ground that the same was 
community property of the appellant and of their mother; that, in 
fact, ail of said lands were the sole and separate property of the ap- 
pellant. A demurrer to the bill was sustained for want of equity, and 
the bill was dismissed. 

The appellant's contention is that a homestead acquired by an en- 
tryman under the homestead laws of the United States is the separate 
property of the entryman, and that lands purchased with the proceeds 
of a sale of timber eut from said homestead is likewise his separate 
property. The Suprême Court of the state of Washington has uni- 
formly held that land in that state acquired under the homestead laws 

*VoT Other cases see eame toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r lude^jes 
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of the United States is tlie community property of the entryman and 
his wife. Kromer v. Friday, 10 Wash. 621, 39 Pac. 229, 32 L- R. 
A. 671 ; Ahern v. Ahern, 31 Wash. 334, 71 Pac. 1023, 96 Am. St. Rep. 
912; Cox V. Tompkinson, 39 Wash. 70, 80 Pac. 1005; Hall v. Hall, 
41 Wash. 186, 83 Pac. 108, 111 Am. St. Rep. 1016; Cunningham v. 
Krutz, 41 Wash. 190, 83 Pac. 109, '7 I.. R. A. (N. S.) 967 ; Krieg v. 
Lewis, 56 Wash. 196, 105 Pac. 483, 26 L. R. A. (N. S.) 1117. It is 
of no assistance to us to refer to Missouri, Louisiana, and California 
cases, such as Wilklnson v. American Iron Mountain Co., 20 Mo. 
122, Rouquier's Heirs v. Rouquier's Executors, 5 Mart. N. S. (La.) 
98, 16 Am. Dec. 186, and Noe v. Card, 14 Cal. 577, holding that a 
royal grant or gift to either of the two spouses did not enter into 
the community of acquisitions and gains which under the Spanish 
law resulted from the mère fact of marriage, for if, indeed, land ac- 
quired under the homestead or pre-emption laws of the United States 
is to be classed among gifts from the government, the Suprême Court 
of W^ashington has rejected the doctrine that such property may not 
be made community property. 

But it is urged that the question is not to be determined by the law 
of the State, but by the law of the United States, and that the state law 
is powerless to control the plain provisions of the homestead laws 
of the United States which give the title to the homestead entryman 
as his separate property, and in support of that contention the appel- 
ant cites Hall v. Russell, 101 U. S. 503, 25 h. Ed. 829, Bernier v. 
Bernier, 147 U. S. 242, 13 Sup. Ct. 244, 37 E. Ed. 152, and McCune 
V. Essig, 199 U. S. 382, 26 Sup. Ct. 78, 50 E. Ed. 237. Those cases, 
however, do not sustain the contention. They are ail cases in which 
the court was called upon to construe the land laws, and the rights 
of settlers thereunder, prior to the time when the right to the title had 
matured under the settlement. They hâve no relation to the ques- 
tion which is presented in this case, which is the question of the au- 
thority of a state Législature to make community property of land 
which has passed from the United States to the homestead entryman. 
In Hall V. Russell ail that was decided was that under Donation Act 
Sept. 27, 1850, c. 76, 9 Stat. 496, the title to the grant did not vest 
in the settler before the conditions had been fully performed, and 
that an unmarried man who had settled upon a half section of public 
land in Oregon, and after residing thereon less than a year died, had 
no devisable interest in the land, and that on his death his heirs, not 
by inheritance, but by the terms of the act, became quaHfied grantees, 
with the right to continue the résidence and settlement, and to acquire 
title. In Bernier v. Bernier it was held that, where a homestead 
entryman dies a widower and without having acquired a patent, the 
right to complète the proofs and acquire the patent passes, imder Re- 
vised Statutes, § 2291 (U. S. Comp. St. 1901, p. 1390), to ail his chil- 
dren equally. x\nd in McCune v. Essig it was held that, upon the 
death of the homestead entryman before final proof, the right to 
complète the proof and obtain the patent was given by the homestead 
law to the surviving widow, and not to the widow and children, un- 
der the community property laws of the state of Washington. In 
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that case the question before the court was net one of the descent 
of property, but one of the construction and application of the home- 
stead lavvs of the United States, which laws expressly gave to the 
widow the riglit to complète the settlement in compliance therewith, 
and to receive the title. In other words, the court held that the widow 
became, under the facts and the law applicable thereto, the grantee 
of the land from the United States, and that ail the right of her 
husband was extinguished by his death. 

The principle which governs the présent case is found in Wilcox 
V. M'Connel, 13 Pet. 498-516 (10 L. Ed. 264): 

"We lioia the true principle to be this: Tliat wlienever the question in 
any court, state or fédéral, is whether a title to land which had once been 
the propertj' of tlie United States has passed, that question must be resolved 
by the laws of the United States; but that, whenover, aceording to those 
laws, the title shall hâve passed, then that property, like ail other property 
in the state, is subject to the state législation, so far as that législation is 
<'onsistent with the admission that the title passed and vested aceording to 
the laws of the United States." 

So in Bernier v. Bernier. 147 U. S 246, 13 Sup. Ct. 245, 37 L. Ed. 
152, the court said: 

"The object of the ser-tions In question was, as well observed by connsel, 
to provide the niethod of couipletiug the homestead claiin, and obtaining a 
patent therel'or, and not to establisli a Une of descent or rules of distribution 
of the deceased entrymau's estate." 

But counsel for appellant claim that the course of décision of the 
Suprême Court of Washington upon this subject has not been unifonn, 
but has been inconsistent, and that that court has held minerai claims, 
coal lands, and land acquired under the Timber and Stone Act to be 
separate property, citing Gardner v. Port Blakely Mill Co., 8 Wash. 
1, 35 Pac. 402; Phcenix Min. & Mill Co. v. Scott, 20 Wash. 48. 54 
Pac. m-, James v. James, 51 Wash. 60, 97 Pac. 1113, 98 Pac. 1115; 
and Guye v. Guye, 63 Wash. 340, 115 Pac. 731, 37 L. R. A. (N. S.) 
186. But those décisions do not afifect the binding force of the other 
décisions of that court by which it has been uniformly held that lands 
acquired under the homestead law are community property. The dis- 
tinction in thèse classes of cases is based expressly upon the gronnd 
that under the homestead and pre-emption laws but one entry is al- 
lowed to a family, and it must be made by the head of the family, 
and the family is required to live on the land and make a certain 
amount of improvements thereon before final proof can be made that 
those laws were f ramed ostensibly for the benefit of the family, that the 
intent of Congress in passing those acts was to induce men with fam- 
illes to settle upon and make their homes upon the public lands, where- 
as, in the case of a purchase of land under the Timber and Stone Acts, 
no settlement or résidence upon the land is required, and the entryman 
is required to take an oath that he has not applied to purchase the 
land for spéculation, but for his own use and benefit, that he has not 
made any agreement, directly or indirectly, in any way or manner with 
any perscn, by which the title which he shall acquire will inure to 
the benefit of any person other than himself, and that each of the 
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spouses may make such an entry. Whether there is inconsistency in 
so distinguishing the rights acquired under the différent classes of the 
land laws is a question with which we hâve nothing to do. We are 
controUed by the settled law of the state of Washington which, as 
we hâve seen, does not contravene any provision of the homestead 
law, and very justly and equitably makes the land acquired as a home- 
stead the community property of the man and wife, who hâve resided 
upon it, and cultivated it, and donc the necessary acts to acquire the 
title thereto. 

The decree is affirmed. 



KIKUCHI T. RITCHIE. 

(Circuit Court of Appeals, Ninth Circuit. February 17, lOl".^ 

No. 2,165. 

1. Attoesey and Client (§ 96*) — Contbact of Retainee— Construction. 

A sealing vessel having Ijeen seized, conclemned, and lier ma.ster aud 
crew eonflued under a conviction and conimitment for violating the 
United States sealing laws, tlie niaster executed a written contract re- 
tainlug plaintiff as ijroctor and attorney for the schooner, the captain, 
offlcers, and crew ; plaintiff agreeing to appear as proctor iu admiralty 
to resist the forfeiture of the schooner in the District Court of Alaslîa 
and to undertake to secure the discliarge of the captain and crew froin 
imprisonnient. The contract provided that plaintiff was to receive 
îfl.OOO if the captain and crew were obliged to serve out their term of 
imprisonnient, but the schooner was released on payment of i(!500 and 
costs, and, if the discharge of the captain and crew was secured before 
the expiration of their sentences and the entlre prosecutiou and for- 
feiture abandoned and the schooner released without a fine, the attorney 
was to receive îfl.SOO and a deposit for costs, aud, if tlie forfeiture case 
was appealed. tlie attorney was to receive such furtlier compensation aa 
should be agreed on with the owner. Held, that the tirst clause of the 
agreeuient by which plaintiff was retained as proctor and attorney in 
ail matters arising out of the alleged law violation referred only to the 
services contemplated in the District Court thereafter specified in the 
contract, and not to services in the appellate court in case of an appeal. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 
1.39, 186-189 ; Dec. Dig. S 96.*] 

2. Attobney and Client (§ 184*) — Contract of Retainee — Breacii^Meas- 

UBB oF Damages. 

The gênerai rule, that the measure of damages in case of an em- 
ployer's breach of a contract for personal employment is the différence 
between what the employé received or jnight liave recelved from otliers 
and the price agreed on, does not generally apply to breach of a contract 
for attorney's services, but did apply to a contract for the emplo.yment 
of an attorney to prosecute an aitiieal, which was broken by renuncia- 
tlon before anything was done under it and before performance became 
due. 

[Ed, Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 
301-304; Dec. Dig. § 134.*] 

3. Attornet and Client (§ 134*) — Contract — Construction. 

An attorney's contract of employment, after providing that he shonld 
render certain services in the District Court of Alaska for the release 
of the captain and crew of a schooner and the discharge of the schooner 
from forfeiture, provided that if the forfeiture case was appealed the 
attorney was to receive such further compensation as niight be agreed 
-OB with the owner. Held tliat. since the instrument left the amount 

*For other cases see same topic & § number in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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of compensation to be paid In case of an appeal to be determined by 
subséquent negotlatlon, the contract, so far as the appeal was concerned, 
was not complète, and the attorney could not recover damages for tbe 
client's employment of other counsel to prosecuto the appeal. 

[Ed. Note. — For other cases, see Attoruey and Client, Cent. Dig. §§ 
301-304; Dec. Dig. | 134,*] 

Koss, Circuit Judge, disseuting. 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska; Edward E. Cushman, Judge. 

Action by E. E. Ritchie against Choemon Kikuchi. Judgment for 
plaintiff, and défendant brings error. Reversed and remanded, with 
instructions. 

The défendant in error brought an action against the plaintiff In error to 
recover damages for breach of a contract of employment as an attorney at 
law to render services for the plaintiff in error in certain litigation, alleglng 
the value of the services which he was willing to hâve rendered, and which 
he would hâve rendered, had he not been prevented by the plaintiff in error, 
to be the sum of $1,<S00, of which .$200 had been paid, and alleglng bis dam- 
ages for the breach of the contract in that sum. ïhe contract was in writing 
and was as follows: 

"Valdez, Alaska, November 12, 1010. 

"Matsutaro Numasaki, master of the schooner Tokai Maru, seized by United 
States officers as forfeited for violation of the Allen Flshing Tua-w of the 
United States, hercby retains E. E. Ritchie as proctor and attorney for said 
schooner and her captain, ofllcers and crew, in ail matters arising out of 
(he alleged law violation. 

"The sald E. E. Ritchie agrées to appear as proctor in admlralty to resist 
the forfeiture of said schooner, in the District Court of Alaska. He also 
agrées to undertake to secure the discharge from further imprisonment of 
said captain and crew. now couflned in the fédéral jail at Valdez, Alaska, 
iinder an alleged conviction and commitment for violation of said fishing 
law. For the foregoing services it is agreed that said Ritchie is to reeeive 
the foUoviing compensation: 

"If the said captain and crew are obllged to serve out thelr time and 
the release of said schooner is secured in the District Court of Alaska on 
paynient of the fine of five hundred dollars and costs, the sald attorney is 
to reçoive one thousand dollars ($1,000) American money. If the discharge 
of said captain and crew is secured beiiore the expiration of their sentences 
and the entire prosecution and forfeiture abandoned and said schooner re- 
leased without fine, sald attorney is to reçoive flfteen hundred dollars, Ameri- 
can money, and the $245 already deposlted for costs. If the forfeiture case 
goes to the Appellate Courts said attoïney is to reçoive such further com- 
pensation as may be agreed on with the owner. 

"[Signed] E. E. Ritchie. 
"[And the captaln's signature in Japanese.] 

"Witness: W. Kino." 

A demurrcr to the complaint for want of faets sufflcient to state a cause 
of action was overruled. Ui)on a trial had before a jury the défendant in 
error recovered judgment in the sum of $800. 

Thomas R. Shepard, of Valdez, Alaska, and James Kiefer, of Seat- 
tle, Wash., for plaintiff in error. 

John B. Van Dyke and Josiah Thomas, both of Seattle, Wash., and 
John Lyons and T. P. Geraghty, both of Valdez, Alaska, for défend- 
ant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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GILBERT, Circuit Judge (after stating the facts as above). Error 
is assigned to the order of the court overruling the demurrer, and to 
the instructions of the court to the jury whereby they were told that 
the contract contemplated that the défendant in error, if the case went 
to the Circuit Court of Appeals, should represent the plaintiff in error 
in that court. 

[ 1 ] The first clause of the agreement, whereby the défendant in er- 
ror was retained as proctor and attorney "in ail matters arising out of 
the alleged law violation," evidently refers only to the various services 
that were to be rendered in the District Court which were thereafter 
in the agreement specified, and not to services in an appellate court in 
case of an appeal. Kamm v. Stark, 1 Sawy. 547, Fed. Cas. No. 7,604 ; 
Berthold v. Fox, 21 Minn. 51 ; Hillegass v. Bender, 78 Ind. 225. It is 
not disputed that for ail those services the défendant in error has re- 
ceived the compensation which was agreed upon. His right to recover 
in the présent action dépends upon the construction to be placed upon 
the final clause, which is : 

■'If the forfelture case goes to tlie appellate courts said attorney is to 
receive such further compensation as may be agreed on witli the owner." 

[2] The gênerai rule as to damages in cases of breach of contract 
for Personal employment is that the employé can recover only the dif- 
férence between what he received or might hâve received f rom others 
and the price agreed upon. But the contract of employment of an at- 
torney by a cHent is recognized as an exception to the rule. One rea- 
son for the exception is that such service is not easily partible or ap- 
portioned to the time or the labor performed or to be performed by 
the attorney. Another reason is that often the most difficult and 
valuable services of the attorney to his client are rendered in advising 
him of his légal rights before any papers are prepared or appearances 
made in court. Another is that by the contract the attorney loses the 
possible opportunity of employment by the adversary party. Many 
cases hold that where, after preliminary services hâve been rendered 
imder such a contract, the client without valid excuse discharges the 
attorney, the latter is entitled to recover the full contract price. Ker- 
sey V. Carton, 77 Mo. 645 ; Pennington v. Underwood, 56 Ark. 53, 19 
S. W. 108; Walsh v. Shumway, 65 111. 471; Carter v. Baldwin, 95 
Cal. 475, 30 Pac. 595 ; Moyer v. Cantieny, 41 Minn. 242, 42 N. W. 
1060; Myers v. Crockett, 14 Tex. 257; Weeks on Attorneys at Law, § 
366. But if it were conceded that the défendant in error hère had a 
contract to render services on the appeal, none of the reasons on which 
the foregoing décisions are based would apply to the présent case, for 
the contract was broken by renunciation before anything was done and 
before performance became due. The instrument, in referring to serv- 
ices on appeal, referred entirely to services that were to be rendered 
in the future. There is no allégation in the complaint that the plaintiff 
ever did render any services on the appeal. He rested his right to re- 
cover whoUy upon the breach of his alleged contract for future serv- 
ices. In such a case the gênerai rule should apply that the adverse 
party may recover only the damages occasioned by the breach, and not 
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the value of the services which he would h'ave been called upon to ren- 
der in the future. 

[3] But as we read the agreement between the parties there was no 
contract with référence to any services to be rendered by the attorney 
after the final judgment in the District Court. The subject of the 
services to be rendered by him in case of an appeal was one upon 
which the minds of the contracting parties never met. The instrument 
shows that as to the appeal there was no jiresent intention upon the 
part of the plaintiff in error to assume liability. Agreement is the es- 
sential élément of every genuine contract. The terms thereof must 
be complète. Hère there was no binding promise on the part of the 
attorney to render services and no promise on the part of the client 
to pay therefor. The matter of such subséquent employment and serv- 
ices, as well as the amount of the attorney's compensation, was by the 
instrument left open to future agreement. There is no ground for 
holding that the client thereby assum.ed liability for the payment of 
reasonable attorney's fées on the appeal. Ile never assented to that. 
He reserved the right, if he should thereafter call upon the défendant 
in error to take an appeal, to hâve the amount of his liability for at- 
torney's fées first fixed and agreed upon, and therewith he reserved 
the right to reject the services if no agreement were made. An instru- 
ment which leaves the amount of compensation to be determined by 
subséquent negotiation is not complète. Wardell v. Williams, 62 Mich. 
50, 28 N. W. 796, 4 Am. St. Rep. 814; Gunn v. Newcomb, 82 lowa. 
468, 48 N. W. 989. The plaintiff in error so understood the contract 
in this case and called upon the défendant in error to render no service 
on the appeal, but engaged other attorneys. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to sustain the demurrer to the complaint. 

ROSS, Circuit Judge (dissenting). The record shows that the plain- 
tiff in error, who was défendant in the court below, was the owner of 
a Japanese sealing schooner known as Tokai Alaru, of which one M. 
Kumasaki was master, which schooner was seized by a United States 
revenue cutter in the summer of 1910 for an alleged violation of the 
Alien Fishing I^aw of the United States. The captain, oiïïcers, and 
crew of the schooner, consisting of 38 persons in ail, had been found 
guilty by the magistrate at Unalaska of violation of the law and sen- 
tenced to pay a fine of $500 each, which, under the statute, in the 
event of nonpayment, they were required to serve out in prison at the 
rate of $2 a day. In those circumstances the captain of the schooner 
employed the défendant in error, who was plaintiff in the court below, 
to render professional services; the contract between them, which was 
in writing, being set out in the opinion of the court. 

Prior to the time of the making of the contract, proceedings had 
been instituted for the forfeiture of the schooner, in which proceedings 
a default judgment had been entered for the government, and after 
the making of the contract Ritchie sought and procured an order of 
the court vacating the judgment and permitting him to interpose a dé- 
fense to the suit, and also sought to procure the discharge of the pris- 
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oners by means of the writ of habeas corpus. The writs were denied, 
and after a trial upon the merits the civil suit was decided in favor of 
the government and a final decree entered in accordance therewith 
against the schooner. The défendant, desiring to appeal therefrom, 
consulted, through his agent, with Ritchie in respect to such appeal, 
and the latter rendered some preliminary services in respect thereto, 
and was, according to the record, at ail times ready and willing to take 
and conduct the appeal on the part of the défendant Kikuchi. He, 
however, told the latter's agent that if he would like to employ some 
one to assist him (Ritchie) in the matter of the appeal, he was willing 
that he should do so, but in that event wished to name the person, and 
suggested Mr. Sullivan of Seattle. Kikuchi, however, through his 
agents, determined to employ other counsel to take and conduct the 
appeal, and in pursuance of that détermination sent to Ritchie the fol- 
lowing letter : 

"Seattle, Washington, Mareli 21, 1911. 

"E. E. Ritchie, Esq., Valdez, Alaska — Dear Sir: Your letter of March 8th 
to the Japanese Consul, of this city, has been handed to me. I do not see 
that you hâve any cause for eomplaint. My agent whom I sent eut hère did 
not see lit to retain Mr. Sullivan on the appeal for reasons whieh appeared 
to him fully satisfactory. Referring to our contract of Noveniber 12, 1910, I 
would say that your contract is to appear in the District Court and if you 
will examine the closiug paragraph of the contract, you will see that the 
matter of appeal is to be subject to future contract or arrangement. No pro- 
vision is made, as I read the contract, for your employment on appeal ex- 
cept by a further agreement. 

"The expense of having you corne out to San Francisco to attend this ap- 
peal would be prohibitive. 

"I am sorry that you feel about the matter as you do, but I do not see 
that you hâve any cause to complain. You did your best in the trial court, 
and the court ruled against you. The owners hâve eniployed such counsel 
as they saw fit, and I do not see that you ha\'e any claim on them for com- 
pensation. Your agreement in the lower court was contingent. You failed, 
and I do not see that they owe you anything. \Ve will endeavor to take 
care of the appeal and win, if possible. 

"So far as the matter of costs is concerned, the costs will undoubtedly be 
paid out of the proeeeds of sale and you will not be held on your cost bond. 
"Yours truly, M. Numasaki." 

Subsequently Ritchie brought the présent action against Kikuchi 
to recover, among other things, damages for the alleged breach of the 
contract, which action was tried with a jury and resulted in a verdict 
in the plaintiff's favor for $800, upon which judgment was entered, 
with costs. 

The main contention on the part of the plaintiff in error is that by 
the written contract between the parties Ritchie "was retained to con- 
duct only the trial court proceedings and the habeas corpus proceed- 
ings." The only other point made in the brief of the plaintiiï in error 
is that the court below erred in admitting this testimony : 

"Q. Why wasn't the exact amount of your fées fixed for your services in 
the appellate court, in case the case went to the appellate court? A. 1 
explained to the captain at a great deal of length what was necessary to 
do for the trial of the case and aiso the possibility that it might be decided 
adversely to us in this court. 

"Mr. Shepard. Before the contract was signed? 

"Mr. Ritchie. Yes, before the contract was signed and at the time." 
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To that testimony objection was made and an exception taken to the 
ruling admitting it. 

If it be conceded that the testimony was inadmissible, it amounted 
to nothing, and was entirely harmless, and therefore not sufficient 
ground for a reversai of the judgment. 

Nor do I think that the construction of the contract contended for 
by the plaintiff in error can be sustained, The contract expressly de- 
clared that Ritchie is retained "as proctor and attorney for said 
schooner and her captain, officers and crew, in ail matters arising out 
of the alleged law violation," and after reciting Ritchie's agreement 
to appear as proctor in admiralty in the District Court of Alaska to 
resist the forfaiture of the schooner, and his agreement to endeavor to 
secure the discharge f rom imprisonment of the captain and crew, and 
specifying the conditional compensation to be paid him for such serv- 
ices, the contract concludes with the provision that "if the forfeiture 
case goes to the appellate courts said attorney is to receive such further 
compensation as may be agreed on with the owner." 

Manifestly this was not a provision for a further contract for serv- 
ices, as is contended on the part of the plaintiff in error. The re 
tainer of Ritchie was expressly for his services in ail matters growing 
out of the alleged violation of the statute; his compensation for serv- 
ices in the lower court being made contingent, and the compensation 
for his services rendered in the appellate courts such as should be 
agreed on with the owner of the schooner. It is not pretended that 
there was any failure of the parties to agrée upon the latter compensa- 
tion, nor that Ritchie gave the owner any cause for his discharge. In 
such circumstances the attorney was entitled to sue for damages for 
breach of the contract, or else abandon it and recover upon a gênerai 
indebitatus assumpsit. See 9 Cyc. of Law & Procédure, 688, and the 
numerous cases there cited. 

In my opinion the judgment should be affirmed. 



MANN V. DES MOINES WATER CO. 
(Circuit Court of Appeals, Eiglitli Circuit January 18, 1913.) 

No. 3,684. 

1. Waters and Watee Courses (§ 198*) — Municipal Wateb Supplt — Fban- 

CHiSE — Opération. 

Wliere a city, acting under express grant of power from the state, 
granted a water francliise to a water company whicli constructed and 
was operatlng its plant, the company, to tliat extent, was discharging a 
municipal function, and was not only entitled, but It was its duty, to 
protect its water supply from damage and pollution. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
i 270 ; Dec. Dig. § 196.*] 

2. Watees and Watee Courses (§ 90*) — Meandebed Steeam — ^Navigability 

IllPABIAN PROPRIETOR RiGlITS. 

Under the lowa law, the title of a riparian proprletor on a meandered 
non-navigable stream extends only to hlgh-water mark; the tltle to the 

•For other cases see sam« topic & § number In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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land under water and to the shore below ordlnary high-water mark be- 
ing vested In the state for public use. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 91 ; Dec. Dig. § 90.*] 

8. Waters and Wateb Coubses (f 196*) — Municipal Coepobations (S 714*)— 

NONNAVIGABLE STKEAM— MUNICTPAL SDPPLY TJSE. 

The State, through a municipal subdivision, to wlt, a dty, has full 
power to make use of the bed and waters of a meandered non-navigable 
streani to supply water to the public and to make suitable grants to in- 
dividuals or corporations to that end, which grant necessarily carrles 
with it the power to protect the works from destruction or injury and 
the water supply from Impairment or pollution. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
S 2T0; Dec. Dig. § 196;* Municipal Corporations, Cent Dig. § 1524; Dec. 
Dig. I 714.»] 

é> Watees AND Wateb Courses (§ 196*) — Municipal Wateb Supply — Pol- 
lution. 

A municipal water Company, under its franchise, collected water In 
Wells by meaus of galleries which ran from the wells under the bed of 
a river and about 10 feet below it through the water-bearing sand and 
gravel under and near the river, through which the water was forced 
and filtered. Held, that the removal of sand from the river over the 
galleries by teams, each of which removed from two to seven loads daily, 
threatened damage to the galleries and pollution of the waters entering 
the mains, which the water company was therefore entitled to enjoin. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§ 270; Dec. Dig. §196.*] 

B Watees and Water Courses (§ 196*) — Wateb Supply — Pollution — Re- 
moval OF Sand feom Filteb Bed — LiIcense. 

That complainant water company granted a license to défendant to re- 
move sand from the bed of a river which constituted a filter bed for the 
dty's water supply did not estop the company from thereafter suing to 
restraln the further removal of the sand on Its belng discovered that the 
remoVal oi>erated injuriously to the filtratlon and polluted the water. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. I 270; Dec. Dig. § 196.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

Suit by the Des Moines Water Company against Benjamin E. Mann. 
Decree for complainant, and défendant appeals. Affirmed. 

R. G. Patton, of Des Moines, lowa, for appellant. 
Alonzo. C. Parker, James L. Parrish, and William E. Miller, ail of 
Des Moines, lowa, for appellee. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge. This is a suit in equity 
brought by the Des Moines Water Company to restrain the appellant, 
his agents and employés from driving teams of horses upon and re- 
moving sand from the bed of the Raccoon river at or near the wells 
and galleries of the water company upon the ground that thèse acts 
threaten injury to such wells and galleries and pollute the water sup- 
ply of the city. 

*Fm- otber c&ses see Eame topic & S NVMBKit in Dec. & Am. Digg. 1907 to date, & Rep'r Indexem 
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The Des Moines Water Company and its predecessorr, liave since 
May, 1871, operated the only waterworks and water supply system 
from which the city of Des Âloines, lovva, and its inhabitants receive 
their water supply. The city council of that city has from time to 
time passed ordinances to insure the purity of the water and to protect 
the company's works from injury or damage. Thèse ordinances, 
among other things, provide : 

"That no person shiiU throw or put iuto the Raccoon river or any of Its 
tributarles, at any point above where the Des Moines Water Company Uike 
water from said river to snpply its worlcs, any dead carcass, manure, offial, 
putrid matter of any kind, or any other substance or fluid which will tend 
to pollute or render impure the water In said stream, nor shall any person 
deposit, place or discharge any such substance in, on, or near the banks of 
said river witliin flve miles, so tliat the sanie will wash or flow Into said 
river, nor shall any person batlie or swini in the water of said river witliin 
the corporate liniits of tlie city of Des Jloines, above said point where said 
water company draws water for its Works." 

And further: 

"It shall bé unlawful to place or deposit any dead carcass, manure, offal, 
putrid, unwholesome, unclean or offensive matter in, or in such location or 
place as that it may be carriod. wash, flow, percolate, or in any manner 
reacli the Kaeeoon river or any of its tributaries, at the point or withln flve 
miles above the point from which the Des IXoiues Water Company take 
or draw water to supply the city. 

"Xo person shall engage in, establish, or carry on any business, occupation, 
* * * or permit the sanie to be done on any premises owned or controUed 
by hir.i, within five niiles from and above the point where the Des Moines 
AVaterworks Comiiany take or draw water from the Kaccoon river to supply 
the city of Des Moines and its inhabitants with water, which will iu any 
manner cause such water to be or bocome unclean, unwholesome, offensive 
or less palatabJe. 

"it shall be unlawful to injure, damage, or in any way interfère witli the 
Works, machinery, inpes, mains, hydrants, trenches or sewers o£ the Des 
Moines Waterworks Company." 

The State of lowa has conferred upon its cities authority to grant to 
individuals or private corporations the power to erect and maintain 
water plants, and its Législature has expressly recognized the grant 
by the city of Des Moines to complainant and its predecessors. It is 
stated in the bill, and established beyond dispute : 

"That in order to euable the complainant to furnish its consumers good, 
clear, potable water, it is necessary for complainant, instead of pumplng dl- 
rectly from the water in said river, to collect the water in wells from which 
It is pumped by complainant to tlie mains through which It is distributed. 
That tlie water is so colleeted in said wells by means of galleries which run 
from the said wells uuder the bed of the river and about ten feet below it 
through the water bearing sand and gravel under and near the river, the 
said galleries being of great length. rectangular in form, and open at the bot- 
tom so that the water from the river and water bearing strata, in order to 
reach the said galleries, is forced through the sand and gravel and is thor- 
oughly filtered." 

This is the system employed by complainant, and the water supply 
of the city is dépendent, both as to quantity and purîty, upon the use 
and maintenance of thèse galleries, and particularly upon preserving 
in the highest state of efRciency the sand-filtering médium overlying 
the galleries. 
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Five suits of a similar nature against divers défendants were Consol- 
idated for iiearing before tiie master. His report was approved and 
decrees were entered granting to complainant the relief sought. The 
défendant, Mann, alone appeals, contending principally that it was not 
proven that the défendant had injured or would injure complainant's 
galleries, or the quantity or quality of the water going into complain- 
ant's mains; and further that the decree wrongfully dénies to appel- 
lant, as a member of the gênerai public, the right to use the stream 
and take sand therefrom. 

[1-3] Through its franchise from the city, acting under express 
grant of power from the state, the Des Moines Water Company has 
constructed and is operating its plant. To this extent it is discharging 
a municipal function, and has not only the right, but the duty, to pro- 
tect its property from damage, and the exercise of this legitimate 
function delegated to it from interférence. The Raccoon river is a 
meandered stream, not navigable in f act ; and under the laws of 
lowa, which control, the title of a riparian proprietor extends only to 
high-water mark. McManus v. Carmichael, 3 lowa, 1. The title 
to the land under water and to the shore below ordinary high-water 
mark is vested in the state for public use and benent. Barney v. 
Keokuk, 94 U. S. 324, 24 L. Ed. 224. Although it appears that ap- 
pellee is a riparian owner at the point in controversy, and that appel- 
lant is not, no rîghts hère asserted are to be determined by such con- 
sidérations. The state, through its municipal subdivision, had full 
power to make use of the bed and the waters of this stream for the 
purpose of supplying water to the public, and to make suitable grants 
to individuals or corporations to that end. This grant necessarily car- 
ries with it the power by appropriate measures to protect the works 
from destruction or injury and the water supply from impairment or 
pollution. It is no déniai of the substantial rights of individuals, as 
members of the gênerai public, to use the waters of a stream and the 
sand forming its bed, that such rights are subordinated to a pubhc 
use of paramount importance. Gibson v. United States, 166 U. S. 
269-272, 17 Sup. Ct. 578, 41 L. Ed. 996; Scranton v. Wheeler, 179 
U. S. 141-151, 21 Sup. Ct. 48, 45 L. Ed. 126. 

[4] To support the judgment and decree of the trial court it re- 
mains only to Consider whether it sufficiently appears from the rec- 
ord that the opérations of appellant threatened damage to complain- 
ant's galleries and pollution of the waters entering its mains. Of this 
we entertain no doubt. Défendant employed as many as five teams 
in this work for a period extending from August to November, 1909, 
and each team removed from two to seven loads of sand daily. There 
was ground for appréhension that the continued digging, excavating, 
and removal of sand above and in the immédiate vicinity of the gal- 
leries would weaken and damage them. But a still more serions men- 
ace was the impairment of the sand-filter through which the water 
percolates into the galleries and finds its way, in large measure freed 
from impurities, into the wells and réservoirs. It conclusively appears 
that in the opération of this filter the most important agency of purifi- 
cation is the upper layer of six inches, and, perhaps, a little more. 
202 F.— 55 
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The benefit of this layer is not secured in a necessary degree until 
after it has been in opération for some time. If the surface iS dis- 
turbed or loosened by digging into it, the rate of filtration is increased, 
and the filtering capacity correspondingly reduced. Add to this the de- 
posit of filth and excrément in appréciable quantities from large num- 
bers of men and beasts working in and above thèse waters and sands 
communicating with the galleries — sands whose filtering capacity had 
been and was being lowered by excavation and depletion on a large 
scale — and the dangers which threatened the water supply of a large 
community become at once apparent. The testimony shows that this 
danger was not theoretical merely, but actual. At the time when the 
opérations at which thèse injunctions are leveled were at their height, 
analyses of the water by the State Board of Health disclosed an alarm- 
ing increase of bacteria. After this work was stopped, the water 
gradually returned to its normal condition. Ail this was quite sufii- 
cient to support a finding that such opérations at the source of the 
water supply of the city should not be permitted. In the face of im- 
minent danger to life and health, considérations of individual interest 
must always yield. It was the duty of complainant, and of the court, to 
protect the public. Such action was in harmony, not only with plain 
principles of equity, but likewise with express municipal régulations. 

[5] We agrée with the master that it can niake little différence 
whether or not complainant at any time gave défendant permission to 
remove sand at or near this point, or whether complainant itself em- 
ployed similar instrumentalities in repairing and reconstructing its 
plant. Whatever complainant did in the latter particular was obvious- 
ly necessary to maintain the water supply ; and no license, if any, 
granted to défendant, could estop complainant from protecting that 
supply when injury, actual or threatened, was discovered. The mas- 
ter found that the défendant acted with no wanton purpose of in- 
juring the galleries or of poUuting the supply of water ; that he exer- 
cised more care than the others in making his excavations and in pre- 
venting the accumulation of filth. It is conceded that opinion may 
differ as to the damage resulting from the individual opérations of 
appellant. Nevertheless, where the purity of the water supply of an 
entire city is involved, ail doubt should be resolved in favor of the 
public safety. The court, out of considération for thèse findings, while 
granting the injunction, taxed the costs against the water company. 
This very proper exercise of discrétion should leave no room for 
complaint. 

It foUows that the decree of the Circuit Court must be affirmed. 
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ALASKA PACIFIC S. S. 00. t. BGAN. 

(CSrcnlt Court of Appeals, Ninth Circuit February 3, 1913.) 

No, 2,149. 

1. Tbial (§ 419*) — Waiveb of Eeboe — Acqtjiescence in Décision. 

The rlght of a défendant to asslgn errer on the déniai of his motion 
for nonsuit at tbe close of plaintiff's testimony Is waived by his subsé- 
quent introduction of testimony and failure to move for a dlrected ver- 
dict. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. { 982; Dec. Dig. f 
419.*] 

2. Masteb and Servant (§ 226*)— Mastee's Liabilitt foe Injubt to Sebv- 

ANT— ElSKS ASSUMED BY SeEVANT. 

The négligence of the master In falling to furnlsh safe appllances and 
a safe place in which to work Is not a hazard necessarily attendant upon 
employment, and In légal contemplation it is not a risk which the serv- 
ant is presumed to assume. 

[Eu. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 659- 
667 ; Dec. Dig. i 226.» 

Assumptlon of risk Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 0. O. A. 314.] 
8. Masteb and Seevant (S 120»)— Mastkb'b Liabilitt fob Injubt to Serv- 
ant — Unsafe Appliances. 

The owner of a vessel Is not absolved from the duty of Inspectlng dock 
appliances vehich It requires Its employés to u.se in loading the vessel. 
and seeing that they are In reasonably safe condition, beeause it is not 
the ovi^ner of the same. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 211 ; 
Dec. Dig. § 120.*] 
4. Masteb and Servant (§ 185*) — Masteb's Liabilitt foe Injubt to Serv- 
ant — Unsafe Appliances. 

If a master delegates to a servant the duty of inspecting appliances to 
be used by his fellow servants, he does not thereby relleve himself from 
liability for the négligent performance of sueh duty. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
385-421 ; Dec. Dig. § 185.*] 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Frank H. Rudkin, 
Judge. 

Action at law by Joseph Egan against the Alaska Pacific Steamship 
Company. Judgment for plaintifï, and défendant brings error. Af- 
firmed. 

Herbert S. Griggs, of Tacoma, Wash., for plaintifï in error. 
B. F. Jacobs, of Tacoma, Wash. (J. F. Fitch, of Tacoma, Wash., of 
counsel), for défendant in error. 

Before GILBERT, ROSS, and IVTORROW, Circuit Judges. 

GILBERT, Circuit Judge. The parties will be designated as they 
were in the court below. The plaintifï was a longshoreman in the em- 
ployment of the défendant, engaged in lading its steamship the Ad- 
mirai Sampson with a cargo of fiour in Tacoma Harbor. The moor- 

*For oUwr cases see gaine toplc & S nuubeb In Dec, à Am. Digs. 1907 to date, & Rep'r IndexM 
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ing lines of the steamer were attached to the tops of two dolphins, 
each consisting of a clustet of five piles, banded together at the top ; 
the central pile standing higher than the others. Thèse dolphins stood 
off the shore wall about 10 feet, and the shore wall stood at approxi- 
mately the height of the dolphins. The usual means of approaching a 
dolphin for the purpose of attaching or casting off a mooring line was 
by a plank 2 inches in thickness, about 12 inches in width, and 10 or 
12 feet long, one end of which rested on the shore wall, and the other 
resting on the top of one of the dolphin piles or attached by wire 
thereto. The plaintiff had been working in the hold of the steamship. 
After 5 o'clock of a December evening, when it was growing dark, he 
was directed by the foreman of the défendant to cast off the bow 
mooring line from the center pile of the dolphin to which it was at- 
tached. In obeying the order, he went along the shore or sea wall 
to a point opposite the dolphin, and undertook to cross over on the 
plank, when the plank came loose from the dolphin, and he was pre- 
cipitated, together with the plank, to the rocks below, receiving the 
injuries for which the action was brought. He alleged in his complainf 
that the plank was in an unsafe and dangerous condition for the use 
to which it was put, a condition unknown to him, but which was 
known, or by reasonable care should hâve been well known, to the de- 
fendant. The answer denied négligence and alleged the défenses of 
assumption of risk, contributory négligence, and that the act of nég- 
ligence, if any, was that of a f ellow servant. 

The plaintiff was a longshoreman of many years' expérience, and 
was well acquainted with the premises in question. He testified that 
at some time prior to the accident, possibly a year, he had seen the off 
shore end of the planks attached to the dolphins by wire straps, but 
that of late he had not noticed their condition, and that at the time of 
the accident it was too dark for him to see how the plank was attached. 
He admitted that he had been out to one of the dolphins on the day 
of the accident, when it was light and he could see, but that he did 
not observe whether or not the plank was fastened to the dolphin. He 
testified that he had not to his knowledge ever before passed over to 
the dolphin to which the bow line of the steamer was attached; that 
he did not know that the offshore end of the plank was loose; that 
he supposed that end was fast and secured sufficiently forjiim to go 
out to let the line go, and get safely back. The employé who cast off 
the other mooring line at the same time gave illuminating testimony 
when he said: 

"When a man goes to work lie lias to hurry up to get his line off, and he 
lias not mueh time to look arouiid." 

[1] The assignment of error that the court denied the defendant's 
motion for a judgment of nonsuit, made at the conclusion of the 
plaintiff's testimony, is of no avail to the défendant, for the reason 
that, after the déniai of its motion, it proceeded to take testimony, 
and, at the conclusion thereof, did not ask for an instructed verdict in 
its favor. Hartford Life Ins. Co. v. Unsell, 144 U. S. 439, 12 Sup. 
Ct. 671, 36 L. Ed. 496; Hansen v. Boyd, 161 U. S. 397, 16 Sup. Ct. 
571, 40 L. Ed. 746. The record of the testimony, however, is such 
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that the court would not hâve been justified in taking the case from 
the jury. 

[2] The only way to approach the dolphin for the purpose of cast- 
ing off a mooring Hne was by the plank. The plaintiff, vvhen directed 
to perform that act, unless the plank was obviously unsafe, had the 
right to assume that his employer had exercised reasonable care to 
see that the plank was safe. Its safety depended absolutely upon the 
fastening of it to the dolphin. At some time prior to the accident, 
perhaps a year, it had been fastened. It was practicable to fasten it 
securely and keep it fastened at ail times, and it was not the plaintifï's 
duty to inspect the plank or its fastenings. The négligence of the 
master in failing to furnish safe appliances and a safe place in which 
to work is not a hazard necessarily attendant upon employment, and 
in légal contemplation it is not a risk which the servant is presumed to 
assume. Hough v. Railwav Ce, 100 U. v'^. 213, 25 L. Ed. 612; North- 
ern Pacific Co. v. Altimus, 179 Fed. 275, 102 C. C. A. 631 ; Utah 
Consol. Mining Co. v. I5ateman. 176 Fed. 57, 99 C. C. A. 365, 27 L. 
R. A. (N. S.) 958; lîolen-Darnell Coal Co. v. Williams, 164 Fed. 665, 
90 C. C. A. 481 ; Choctaw, Oklahoma & G. R. Co. v. McDade, 191 
U. S. 68, 24 Sup. Ct. 24, 48 L. Ed. 96. 

[3] Error is assigned to the instruction of the court to the jury that 
it was the duty of the master to furnish a reasonably safe working 
place for his servants, or, in other words, to exercise reasonable care 
in that regard, and that "this duty or obligation extends not only to 
the working places or appliances owned by the master, but it applies 
equally to the working places or appliances owned by third persons 
which the master takes and uses temporarily as his own." The évi- 
dence was that the dock and the dolphins did not belong to the de- 
fendant, but were being used by it at the time of the accident. That 
fact did not absolve it from the duty of inspecting the appliances 
which it called upon its servant to use. For the time being those ap- 
pliances belonged to the défendant. The plaintiiï had nothing to do 
with the arrangements between the défendant and the owner of the 
property which was temporarily placed at the defendant's use. Texas 
& Pacific Railway v. Archibald, 170 U. S. 665, 18 Sup. Ct. 777, 42 
E. Ed. 1188; Baltimore & Potomac Railroad v. Mackey, 157 U. S. 
72, 15 vSup. Ct. 491, 39 L. Ed. 624; Republic Elevator Co. v. Lund, 
196 Fed. 745, 116 C. C. A. 373. 

The défendant requested an instruction which was in substance that, 
if the plank and the manner in which it was used were according to 
the gênerai, usual, and ordinary course adopted by those in the same 
or similar business, the défendant was not guilty of négligence in 
using it, even thongh the jury believed that other methods of approach 
to the dolphin might hâve been safer. It was not error to refuse this 
instruction. There was no évidence in the case of a gênerai, usual, 
or ordinary course adopted by those who were in the same or a sim- 
ilar business. No other dolphins were referred to than those which 
were at the dock where the steamship was moored. It is true that 
there was évidence that other vessels used the dolphins and used the 
planks as means of approach thereto; but there was no évidence as 
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to the précautions which they took in inspecting the fastenings of the 
planks, or that they used the same when they were in a dangerous con- 
dition. 

[4] Nor was there errer in refusing to instruct the Jury that if they 
found that the plaintiff and Wilham Wright, the foreman, were fel- 
low servants in this instance, and that Wright was négligent in any 
respect and the plaintiff's injuries were the direct and proximate 
cause thereof, the plaintiff could not recover. There is nothing in the 
record to show that any act of William Wright contributed to the 
plaintiff's injury, unless it be the fact that he directed the plaintiff to 
cast off the mooring line. If it is sought to cast upon Wright the 
blâme for failing to inspect the plank before he directed the plaintiff to 
perform that service, and to assert that his failure to inspect was the 
négligence of a fellow servant, the answer is that, if it was his duty to 
inspect the appliances, he was charged with the performance of a duty 
which devolved upon the défendant itself, and the défendant cannot 
take advantage of his failure to discharge that duty. 

We find no error. 

The judgment is affirmed. 



THOMPSON et al. v. REED. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1913.) 

No. 2,162. 

Fraiidtjlent Conveyances (§ 241*) — Suit in EQurre by Judgment Cbbd- 
ITOR — Lien to Support. 

Under Carter's Ann. Code Civ. Proe. Alaska, § 260, which provides 
that the fihns of a transcript of a .ludgment in the office of the recorder 
of any recording district shall malve the n'uilS"ient a lien on any real 
estate of the défendant withln sueh district, sucli lien Is not defeated by 
a fraudulent conveyance of the property by défendant pendlng the action, 
and will support a suit in equity by the jiulgnient creditor to set aside 
the conveyance. 

[Ed. Note. — For other case.s. see Fraudulent Conveyances, Cent. Dig. 
§§ 694, 696-720 ; Dec. Dig. § 241.*] 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska ; Edward E. Cushman, Judge. 

Suit in equity by J. L. Reed against Eri Thompson and J. M. Cum- 
mings. Decree for complainant, and défendants appeal. Afifirmed. 

S. O. Morford, of Seward, Alaska, and Thomas R. Shepard, of Val- 
dez, Alaska, for appellants. 
J. L. Reed and E. E. Ritchie, hoth of Valdez, Alaska, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOEVER- 
TON, District Judge. 

ROSS, Circuit Judge. The record shows that the appellee, Reed, in 
the year 1907 worked as a placer miner for the appellant Thompson 
and one Wallace, who were at the time gênerai partners, and for such 

•For other cases see same topic &. § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Ipdexes 
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services afterwards brought an action against them in the court below, 
in which action lie recovered judgment on the 25th of April, 1910, for 
$1,598.80 and costs in the sum of $32.65. Wallace thereafter left 
Alaska, and, so far as appears, never returned. Thompson had some 
property within the district where the action was pending, and during 
its pendency and prier to the entry of judgment therein he executed 
to the appellant Cummings a quitclaim deed for ail of it, which deed 
expressed the nominal considération of $1, and described the property 
as f ollows : 

"That certain placer mliiiug claim known as the Battle Axe located on 
Thunder creek, a tributary of Cache creek, in Cook Inlet mining and re- 
cording precinct. 

"An undlvided one-half interest in and to that certain saloon sitviated in 
the town of Susitna, Alaska, known as Thompson and Prlce's saloon; to- 
gether with and ineluding ail fixtiires, cigar and liquor license, and the lot or 
parcel of land whereon said saloon is situated. 

"That certain log house adjacent to John Jones' bathhouse, and lying be- 
tween said bathhouse and the gênerai uierchandise store of H. W. Nagley, 
in said Susitna; together with ail fixtures and chattels therein contained, 
owned by said first party and also that certain log cabiu situated in the rear 
of said log house with ail chattels or other property therein contained." 

After the exécution of the deed Thompson also left the territory, but 
he subsequently returned. An exécution, as well as an alias exécution, 
was issued upon the judgment in Reed's favor, both of which exécu- 
tions were returned by the marshal nulla bona — the first August 26, 
1910, and the other September 6, 1910. 

On Thompson's return to Alaska, Cummings claims to hâve sold to 
Thompson "ail his interest in the saloon stock and licenses, and rented 
to him the saloon building and other buildings at Susitna for $20 per 
month," retaining the other interest covered by the deed to him from 
Thompson, which deed was never filed for record until 8 :30 p. m. of 
May 22, 1910, at which time it was fîled for record in the office of 
the recorder at Susitna, in Cook Inlet recording district, in which dis- 
trict the property in question is situate, and in which office, at 11 :10 
p. m. of the same 22d day of May, a certified copy of the original 
docket of Reed's judgment was also recorded. Thereafter the présent 
suit was commenced by the judgment créditer to subject the property 
described in the deed from Thompson to Cummings to the payment of 
the judgment, on the alleged ground that the said conveyance was 
fraudulent and void. The issue made by the pleadings on that vital 
question was f ound against the défendants (appellants hère) ; the court 
expressly fînding as a fact: 

"That on the 25th day of October, 1909, the défendant Erl Thompson exe- 
cuted a conveyance, in form a (juitclaim deed, to the défendant J. M. Cum- 
mings, purportlng to convey to J. M. Cummings the foUowing described prop- 
erty, situate, lying, and being in Susitna, Cook Inlet precinct, Third judlclal 
division, territory of Alaska, partlcularly described as f ollows, to-wit: 

"That certain placer mining claim known as the Battle Axe, located on 
Thunder creek, a tributary of Cache creek, in Cook Inlet mining and re- 
cording precinct. 

"An undivided one-half interest In and to that certain saloon situated In 
the town of Susitna, Alaska, known as Thompson and Price's saloon; to- 
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gether witli and Including ail fixtures, cisar and liquor license, and the lot 
or pareel of land wliereon said siiloon is situated. 

"Tliat certain log house adjacent to John Joues' bathhouse, and lying be- 
tween said l)atliliouse and tlie gênerai nierclmudise store of H. W. Nagley, 
in said Susilua ; together witli ail fixtures and cliattels Iherelu contained, 
owned by said flrst party; and also tliat certain log cabln sitnated in the 
rear of said log house, with ail ehattels or other property thereln contained. 

"And caused said conveyance to be filed for record in the offlee of the re- 
corder at Susitna in Cook Inlet recording district, district of Alaslîa, at 8:;!0 
o'clOck p. m., iSIay 22d, in Book 3 of Deeds, p. 424. 

"That said conveyance conveyed ail of the property, real and Personal, of 
the défendant Eri Thompson in tlie territory of Alaska out of which plaln- 
tifC could satisfy his judgnient herein, aud was made with inteut to dcïfraud 
the creditors of the said Eri Thompson." 

It is strenuously urged by counsel for the appel lants that the fore- 
going finding is against the évidence and that this court should so hold, 
on the ground that the trial jndge "shifted the burden of évidence as 
to the bona fides of the sale from the plaintiff to the défendants." 

That argument is based upon the following clause of the opinion of 
the lower court: 

"While under section 1043, supra, the fraud presunied from want of change 
in possession is oonfined to Personal property, yct in this case where both 
real and Personal property was traiisferred by one instrument, which prop- 
erty constituted the entire estate of the debtor and there was no actual change 
of possession of auy of the property until long substMiuent, this, taken in con- 
nection with the varions circumstauces above poiuted out, is sufficient to 
shift the burden of évidence as to the bona fides of the sale from the plain- 
tlfC to the défendants. Many cireuinstances may be uientioned of the elass 
ordinarily deuoniinated badges of fraud." 

Some of the circumstances enumerated in the opinion may not be 
very persuasive, in view of the suggestions of learned counsel ; but 
\ve are of the opinion, upon the whole record, that we would not be 
justified in refusing to be bound by the finding of fact made by the 
trial judge. 

The deed from Thompson to Cummings beihg void for fraud, Reed's 
judgment became a lien upon the real property described in tlie deed 
upon the recording of the judgment in the office of the recorder of 
the district in which the property is situate, by virtue of the statute of 
Alaska (section 260, pt. 4, Carter's Codes) which reads as follows: 

"Sec. 200. Immediately after the entry of judgment in a]iy action the 
clerk shall docket the same in the judgment docket. At any time thereafter, 
while an exécution niight issue upon such judgment, and the same remains 
xmsatistied In whole or in part, the plaintiff, or in case of lils deatli his rep- 
résentative, may file a certifled transcrlpt of the original docket in the office 
of the reeorder of any recording district that may hâve beeu established in 
said district in accordance with law. T'pon the llling of such transcript the 
reeorder shall docket the same in the judgment docket in his office. From the 
day of docketing a judgment as in this chapter pro\'ided, or the transcrlpt 
thereof, such judgment shall be a lien upon ail the real property of the de- 
fendant withiu the recording district or districts where the same is docketed, 
or which he may afterwards acquire therein, duriug the time an exécution 
may issue thereon." 

The fact that the fraudulent deed was executed between the com- 
mencement of the action upon the debt and the entry of the judgment 
therein is unimportant. 
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"Whenevcr," said tlie Circuit Court of Appeals for the Eiglitli Circuit in 
SclioiielU v. Ute Coal & Colie Co., 92 Fed. 271, 272, 34 C. C. A. 336, 337, "a 
créditer lias a vested rieiit in or a lien upon i^roperty, the enforceiuent of 
wliieli is liindered or rendered inadéquate by a frauduleut conveyanee or in- 
cuinl)rance, lie inay maiiitaiii a suit in equity to remove it, witliout showlng 
an exécution or return of It unsatif-^fied, or witliout exhausting his ottier 
leical remédies. Case v. Benuregard, 301 TJ. S. 688, 690. 691. [25 K Ed. 10041; 
.McCalniont v. Lawrence, 1 Blatclif. 232, 15 Fed. Cas. 1249 (No. S.676) ; Kittel 
V. IJailroad Co. |C. C. | 65 Fed. 862 : Tappan v. Kvans, 11 N. H. 311 ; Wads- 
worth V. Scliisselltauer, .'!2 Minn. 84. 87, 19 N. W. 390; Bank v. Newton, 13 
Colo. 245, 249, 250. 22 Pac. 444 ; Loving v. Pairo, 10 lowa, 282, 289 [77 Am. 
Dec. 1081; Cornell v. Radway, 22 Wls. 260; Beck v. Burdett, 1 Paige [N. 
Y.] 305, 308 [19 Ain. Dec. 4361; Clarkson v. De Peyster, 3 Paige [N. Y.] 320; 
Newnian v. Willetts, 52 III. 98. 

"The case in liand falls within the latter class of cases, in which a judg- 
meiit creditor iiiay successfuUy invoke the aid of a court of equity. The 
filing of the transcript of the judgnieiit in La Plata county fastened a lien 
securing its payment upon the interest of the coal and coke Company in its 
real estate in that county, under the .statutes of Colorado. Jlills' Ann. St. 
Colo. §§ 2529, 2,530, 2531, 4185 (5) ; Stephens v. Clay, 17 Colo. 489, 491, 30 
Pac. 43 [31 Ain. St. Rep. 328] ; Bank v. Newton, 13 Colo. 249, 250, 22 Pae. 444. 
The argument that tliis lien was in.sufflcient upon which to base a suit in 
equity to remove the fraudulent trust deed, because it was a gênerai lien 
created under the statutes. and not a spécifie lien flxed by the levy of an 
exécution, linds no support in the authorities, and fails to appeal to the 
reason witli persuasive force, There are, indeed, opinions in which it is 
jiertinently said, as in .Tones v. Oreen, 1 Wall. .S30 [17 L. Ed. 5531, that a 
right of ;i judgnient creditor rests upon the fact that the exécution has been 
issued, and a spécifie lien has been acquired upon the property of the debtor 
by its levy. That is a true statement where the lien which the creditor seeks 
to euforee is acquired by such a levy, but no case has been called to our 
attention in which it has been lield that It was necessary to issue an exécu- 
tion and niake a levy which would croate no lien before a suit could be 
maintained to remove a fraudulent obstruction to the enforcement of a lien 
already created witliout tbe levy. Under the statutes of Colorado, and un- 
der those of niany other states, the lien of a jud.gnient attaches to the real 
estate of the debtor when the .iudgment, or a transcript of It, is recorded 
or filed in the proper oflîce in the county where the land is situated. The 
issue, levy, and return of an exécution without the collection and payment 
of any part of the judgnient iieither increase nor diininish the force and 
eflieacy of that lien. In the case at liar ail the property which the judg- 
nient debtor has is real estate in La Plata county. The judgment is a lien 
upon ail this property. The levy of an exécution upon it could rot make 
this lien more spécifie or more efficient, and the conclusion is irrésistible that 
the gênerai lien upon real estate created by euterlng a judgruent or filing 
a transcript of It In the county where the lands of the debtor are situated, 
in accordanee with the statutes which provide therefor, is a suffirtent basis 
for the maintenanee of a suit in equity to remove a fraudulent obstruction 
to the enforcement of that lien. Bump, Fraud. Conv. 535; Black, Judgm. § 
400." 

The jiidgment of the court below, which limitée! the Hen and righls 
of the complaining creditor to the real property in question, is, ac- 
cordingly, affirmed. 
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HOUSTON OIL CO. OF TEXAS et al. v. GREBN et ux. 

GREEN et ux. v. HOUSTON OIL CO. OP TEXAS et al. 

(Circuit Court of Appeals, Flfth Circuit. February 4, 1913. Oa Pétition for 
Eehearlng, February 25, 1913.) 

No. 2,324. 

1. Vendob and Puechaske (§ 232*) — Obai, Contbacts — Rights or Pukchaseb 

IN Possession — Subséquent Purchaser fkok Vbndoe. 

Where défendant purchased a tract of land by oral contract from 
the owner of the légal tltle, pald a part of the purchase price, and with 
the consent of the vendor went Into possession and Improved the land, 
and has since occupied the same wlth bis faœlly as a homestead, his 
équitable tltle is superior to the tltle of a subséquent grantee of his 
vendor. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dlg. §§ 
540-562 ; Dec. Dlg. § 232.*] 

2. Vendob and Purchaser (§ 232*) — Bona Fide Purchaser — Notice — Posses- 

sion BY Priob Purchaser. 

A purchaser of land whlch is in the actual occupancy of another claîm- 
ing as owner under an équitable tltle from the same grantor cannot claim 
the rights of an Innocent purchaser as against the équitable owner. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dlg. S§ 
540-562 ; Dec. Dig. § 232.»] 

Appeal and Cross-Appeal from the District Court of the United 
States for the Southern District of Texas ; Waller T, Burns, Judge. 

Ancillary bill in equity by Charles Dilhngham, receiver of the Hous- 
ton Oil Company of Texas and others, against WiUiam Green and 
Mittie Green, his wife. Decree for complainants in part, and both 
parties appeal. Reversed on def endant's appeal. 

H. O. Head, of Sherman, Tex., and T. M. Kennerly, of Houston, 
Tex., for appellants and cross-appellees. 

Jno. B. Warren, of Houston, Tex., for appellees and cross-appel- 
lants. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PARDEE, Circuit Judge. This is a suit by ancillary and supple- 
mental bill, of Charles Dillingham, receiver of the Houston Oil Com- 
pany of Texas, in the main receivership cause of Maryland Trust 
Company, Trustée, v. Kirby Lumber Company et al., filed September 

3. 1908, against William Green and wife, Mittie Green, to recover title 
and possession of two tracts of land in Jasper county, Tex., being 
86 acres eut of the Sherrod Wright survey, and 66 acres out of the 
Jacob Youngblood survey. The original answer of défendants was 
filed December 7, 1908, and the case went to a master, who filed his 
report January 20, 1909, recommending judgment in favor of com- 
plainants. The Circuit Judge confirmed the report of the master Feb- 
ruary 26, 1909. Thereafter défendants moved to set aside said decree 
and the master's report, which motion was granted. Thereafter com- 

•For other cases see same toplo & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



HOUSTON OÏL CO. OF TEXAS V. QBE EN 875 

plaînants filed, by permission of the court, amended bill, and défend- 
ants filed amended answer. The trial in the Circuit Court was had on 
such amended pleadings. 

[1] Complainants allège, and prove, a regular chain of title from 
and under the sovereignty of the soil ; complainants' immédiate vendor 
being the Texas Tram & Lumber Company. Défendants allège an oral 
sale and purchase from the Texas Tram & Lumber Company, the then 
undisputed owner in 1896, the payment of the price, and adverse pos- 
session, occupancy, and improvements thereunder, and plead the 10 
years' statute of limitation of the state of Texas. Complainants deny 
such oral sale, but allège that, if one was made, same was, by mutual 
agreement of the parties set aside and rescinded previous to the pur- 
chase of the property by complainants, and further that, if défendants 
had any such title to said property, same was an équitable title, and 
complainants were innocent purchasers for value of said property, ac- 
quiring the légal and record title thereto without notice of défendants' 
claim. Défendants deny the acts set forth by complainants and claimed 
by them to constitute a rescission, and besides plead that the property 
was the homestead of défendants at such time, and therefore that the 
consent of the wife was necessary to allow a rescission. 

On the trial of the cause before the Circuit Judge, a decree was en- 
te red in favor of complainants for the 66 acres out of the Jacob 
Youngblood survey. A decree was entered in favor of the défendants 
for the 86 acres out of the Sherrod Wright survey, but charging same 
with the sum of $215 with 6 per cent, interest on same from January 
1, 1902, which the Circuit Court Judge found to be the amount of the 
purchase money owing by the défendants thereon to the Texas Tram 
& Lumber Company, complainants' vendor. 

The Circuit Judge filed no written opinion. From that portion of 
the decree refusing judgment for the 86 acres out of the Sherrod 
Wright survey complainants are prosecuting this appeal. Défendants 
are prosecuting a cross-appeal from that portion of the decree award- 
ing complainants judgment for the 66 acres out of the Jacob Young- 
blood survey, and fixing a lien upon the 86 acres out of the Sherrod 
Wright survey awarded to défendants as above set forth. 

Under our view of the évidence, William Green purchased the two 
tracts of l^nd mentioned in the fall of 1896 from the then undisputed 
owner, the Texas Tram & Lumber Company, for an agreed price, part 
of which was paid at the time; and, with the consent of the vendor, 
Green went into possession and occupancy of the land, and has since 
lived thereon, making it his homestead and, claiming as owner, has 
improved, cultivated, and enjoyed the fruits of the same. 

We do not find that at any time thère has been any valid rescission 
of the ccMitract of purchase. We find that the claimed acknowledgf- 
ments of tenancy by William and Mittie Green to and under the Hous- 
ton Oil Company of Texas were not suificiently established under the 
évidence to defeat the équitable title of Green. They appear tO hâve 
been without actual considération and to hâve been procured under 
such circumstances that Green was deceived as to the actual facts and 
his own rights in the premises. Gne of them, however it may hâve 
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been intended, does not include the lands in controversy, but refers 
to 300 acres said to be located in the Robertson Bean headright survey. 

[2] It is clear from the évidence of Green and others that he never 
intended to acknowledge any tenancy in conflict or dérogation of his 
claimed rights as owner. The Houston Oil Company could not be an 
innocent purchaser with Green in actual occupancy claiming as owner. 

We think that under the évidence Green has an équitable right to 
the land in question irrespective of the statute of Hmitations, and is 
clearly entitled to retain and to be decreed the owner of the same. 

The decree appealed fi-om is reversed, and it is now adjudged by 
this court that the said Wiiham Green and his wif e, Mittie Green, hâve 
and recover from the Houston Oil Company of Texas ail and singular 
the tracts and parcels of land situated in Jasper county, state of Texas, 
and described as follows, to wit : 

"Eighty-six (86) acres out of tlie Slierrod Wright survey Abst. No. 47, be- 
giiining on Sherrod Wright east Une and on tlie Jacob Youngblood west line 
at a post from which a pine bears S. 17 E. 1 varas auother west 12i/io 
varas; thence N. 68.30 W. at 212 varas a pine from whlch a pine bears S. 
3 E. 7 varas and a gum bears N. 27 B. 44/io varas; thence down branch 
on which S. Wright lives S. 52 W. being the gênerai course of the said branch 
920 varas on a straiglit b'ne to a post In the branch to Grants Bluff fro. 
which a black gum bears N. 71 W. 3</io varas aud a bay bears N. 24 W. 
44/to varas; thence south 66 deg. and 20' east 8S1 varas to a stake on Sher- 
rod Wright's eastern boundary ; thence north 9 deg. and 20" east with said 
eastern boundary 155 rods to the beginnlug corner post containing eighty- 
six acres more or less." 

And also: 

"Sixty-six (66) acres out of the Jacob Youngblood survey, abstraet No. 549, 
patent No. 195, vol. 18. Beginning on the east boundary Une of Sherrod 
Wright's league a post from which a pine marked X bears S. 41 deg. W, l.S 
varas a pine same mark S. 77 deg. E. 4 varas ; thence north 60 deg. E. pine 
woods at 145 rods a post from which a pine is south 8 vrs. marked X and 
another pine bears N. 15 same mark varas ; thence uorthwest at 145 rods 
to a post wliere the said Youugbiood's north boundary Hue intersects the 
aforesaid Wright survey or league from whlch post a plue is north 62 deg. 
W. 5 varas, another N. 21 deg. E. 3.8 varas marked X each ; thence south 
9 deg. 30' W. with the league Une 1,097 varas to the beginning corner, con- 
taining sixty-six acres, more or less." 

The Houston Oil Company of Texas to pay the costs of both courts. 

On Pétition for Rehearing. 

In the opinion and décision rendered in this case February 4, 1913, 
we did not pass upon the question as to whether William Green and 
Mittie Green were indebted to the Houston Oil Company for the pur- 
chase money of the land in question, because we found no pleadings 
in the case which presented such issue. In the pétition for rehearing 
now filed, our attention is called to the fact that William Green and 
Mittie Green in their answer aver that, because no one liad ever made 
demand of them for the purchase money agreed to be paid for the land 
in controversy, they assumed, because of their long service in behalf 
of the Texas Tram & Lumber Company, that the said company and 
its successors recognized the right of thèse défendants to the said 
land ; and they f urther aver that thèy are ready, able, and willing, and 
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now offer, to pay the balance of the purchase money for the said prop- 
erty to whomsoever this court may adjuclge it to be due, hereby offer- 
ing to do ail things in equity in the premises. And we further find in 
the évidence of said Green, défendant, that the original purchase price 
of the said land agreed upon to be paid was $380 ; that he paid thereon 
$256 cash ; that thereafter said $256 was repaid to him by one Sim- 
mons, agent of the Texas Tram & Lumber Company, and received by 
him (Green) under protest. 

The resuit of this évidence is that the entire amount of purchase 
money agreed to be paid bas never been paid. For the Greens now to 
do equity in thé case, it is necessary that that indebtedness of $380 
should be recognized as a lien upon the lands hereinbefore adjudicated 
to the said William Green and Mittie Green. Under the circum- 
stances, interest should be allowed thereon at the légal rate in Texas 
from the time the Houston Oil Company first asserted its claim as 
against said Green to the said land, which appears to be the filing of 
the ancillary bill in this case September 3, 1908. 

It is therefore ordered that our former decree in this case be 
amended so as to adjudge that the parcels of land therein declared to 
be the property of William Green and Mittie Green be and the same 
are charged with a lien in favor of the Houston Oil Company in the 
sum of $380 with légal interest thereon from September 3, 1908 ; 
and, further, that the said lien is hereby foreclosed against said land, 
and William Green and Mittie Green are ordered to pay into the regis- 
try of the court within 90 days from the filing of the mandate herein 
the said sum of $380 with légal interest thereon from the date afore- 
said for the use and benefit of the Houston Oil Company of Texas ; 
and that should the said William Green and his wife, Mittie Green, 
fail or refuse within the 90 days from said date to pay over said money 
with interest thereon, then, upon application of the Houston Oil Com- 
pany of Texas, let orders be issued directed to the marshal of the 
Eastern district of Texas directing the said marshal to seize and sell 
the said tracts of land as under exécution, in accordance with the pro- 
visions of the law in such cases made and provided, and apply the pro- 
ceeds of sale to the costs of executing said order of sale and then to 
the payment of the sum of $380 and légal interest thereon from Sep- 
tember 3, 1908, to the Houston Oil Company, and shall then pay the 
balance, if any be, over to the said William Green and wife, Mittie 
Green. 

And with the decree thus amended, the pétition for rehearing is de- 
nied. 
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FETZBR V. SOUTH SIDB LUMBEB CO. OP CHICAGO. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1913.) 
No. 1,866. 

1. Pledges (§ 56*) — FoBECLOsuBE — Effect. 

Defendant's agreenaent to hold an interest In a Inmber company which 
had been pledged to him above liis own clalm as securlty for any dam- 
ages to plaintlff arising ont of a contract between plaintifC and the 
pledgor was in personam, and was therefore uot affected by defendant's 
ioreclosure and sale of tbe pledged claim in settleuient of 1ns own prior 
lien, since, on defendant's purchase of tbe claim at bis own sale, he ac- 
quired the title subject to bis agreement to bold the balance for plaiutiff. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §§ 152-183; Dec. 
Dig. § 56.*] 

2. Appeal and Ebbob (§ 1010*) — Pindings — Rbvœew. 

A finding of fact by the trial court which bas support in the évidence 
will not be reviewed on appeal to détermine the weight of the évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3979- 
3982; Dec. Dig. §1010.*] 

3. Pledges (§ 31*) — Secubity — Conversion — Measxjee ce Damages. 

Défendant, to wbom an interest in a land and lumber company had 
been pledged to secure a debt of $6,000, agreed to hold the balance of such 
interest to secure any damages plaintlff might sustain under a contract 
with the pledgor ; but, before the plaintiff's damages were ascertained, de- 
fendant purchased the pledged interest under an alleged foreclosure Wf bis 
own lien, and thereafter refused to assign the sa me on plaintlff 's tender 
of the debt for whicb the interest had been pledged. Held, that défend- 
ant was liable for pîaintiff's damages, which was the différence between 
the $6,000 and the value of the pledged interest, and interest from the 
date of pîaintiff's tender and demand ; such amount not exceeding the 
damage plaintlff was entitled to recover under bis contract with the 
pledgor. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §§ 86-88 ; Dec. Dig. 
I 31.*] 

4. CoEPOKATioNS (§ 123*) — Peopebty Interest — Value— Detebicination. 

Where a one-flfth interest in the property of a corporation was pledged, 
Its market value could be determlned only by ascertaiiiing the value of 
the corporatlon's property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 481, 491, 
507-512, 537, 539-546, 569, 612, 618; Dec. Dig. § 123.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin; Arthur L. Sanborn, Judge. 

Action by the South Side Lumber Company of Chicago against 
Henry Fetzer. Judgment for piaintifï, and défendant brings error. 
AiHrmed. 

Défendant in error, herein termed "plaintlff," made a contract with the 
George Pankratz Lumber Company, herein termed the "Pankratz Lumber 
Company," for the purchase of logs and the manufacture of lumber at Stur- 
geon Bay, Wis. Before the exécution of this contract, and as a part consid- 
ération therefor, the plaintlff in error, termed "défendant" herein, who was 
interested in the transaction as cashler and a stockholder of the bank of 
Sturgeoa Bay, wrote a letter dated at Sturgeon Bay, Wis., January 9, 1907, 
to plaintlff, which letter reads as follows, viz. : 

"Gentlemen: Your letter of the 7th inst., directed to B. P. Cody, vice 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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président of the Bank of Sturgeon Bay, just received, and replying to the 
same will say that the Bank of Sturgeon Bay is the owner of the mortgage 
on the George Pankratz Lumber Co. property In thls city. The interest in 
Vans Harbor Land & Lbr. Co. is owned by George and Frank J. Pankratz. 
I am the owner of the $6,000 incumbrance on the George Pankratz and Frank 
,T. Pankratz interest in the Vans Harbor Land & Lumber Co. and am willing 
to hoia it as security for any loss that you may incur under your contract 
with the George Pankratz Lumber Oo. subjeet to my incumbrance of $6,000, 
and in case there is a loss to you when you settle up your business under 
your contract with the George Pankratz Lumber Co., I will assign the Interest 
of George and Frank J. Pankratz in the Vans Harbor Land & Lumber Co. 
to you as security for the loss you may incur, if any, unless the George Pan- 
kratz Lumber Co. pays said loss. 

"I believe that this will cover what you want. Of course, In the event of 
an assignment of the interest in the Vans Harbor Land & Lumber Co. to 
you, as above, you would liave to pay me the $6,000.00. 

"Yours Truly, Henry Fetzer." 

The subject-matter proposed to be assigned consisted of an équitable one- 
fifth interest in the capital stock of the Vans Harbor Land & Lumber Com- 
pany, which stock had not been issued. Thls interest was held by Fetzer 
subjeet to his lien for an advance to sald George Pankratz of the said sum of 
.$6,000, by him, said Fetzer. As further security, the Pankratz Lumber Com- 
pany, in said contract, conveyed to plaintifC ail its interest in said Vans Har- 
bor Land & Lumber Company, which stood in the name of the two Pankratzes. 
Frank J. Pankratz subsequently acquired a one-half interest in said one-flfth 
of said Vans Harbor Land & Lumber Company's stock, subjeet to the said 
lien of $6,000. This one-flfth interest the District Court found from the évi- 
dence to be of the value of $10,000, and there is évidence in the record to 
sustain that flnding. It was the expectation of the parties that the opérations 
under said log and manufacturing contract would be closed by January 1, 
1908. As a matter of fact, the matter was not closed up until about November 
1, 1908. In the meantime, and about January 1, 1908, défendant began writ- 
ing plaintifE asking it to take steps to enable défendant to realize on its said 
$6,000 loan, and to take the stock interest ofE its hands. 

On January 8, 1908, défendant notifled plaintlff that unless action was taken 
he would transfer the interest in the stock to someone else. PlaintifC replled 
on January 10, 1908, that the affairs of the log and manufacturing company 
had not yet been settled so as to disclose the resuit, although a deficiency had 
been ascertained, and that it was not yet in position to say whether it would 
require the Vans Harbor Stock. On January 24, 1908, plaintifC received a let- 
ter from défendant peremptorily demanding that it make its élection to take 
or not to take the stock. To this, no answer was given, and défendant wrote 
again. On March 10, 1908, plaintifC wrote that It wished to walt until the 
facts were learned, and asked for patience on defendant's part, and saying, 
"We expect to avail ourselves of any profit there may be in lie stock" you 
hold, if necessary, and will do the best we can to bring it to a termination at 
the earliest possible moment." On June 9, 1908, défendant wrote again ask- 
ing to know whether "you intend to take the security that I hold from George 
and Frank Pankratz in the Vans Harbor Land & Lumber Company," and 
that he did not intend to hold it any longer. On July 7, 1908, défendant 
against plaintifC's protest, instltuted proceedings, to whicli plaintlff was 
made a party, and served merely by publication to foreclose the $6,000 lien. 
Plaintlff falled to appear, and sueh proceedings were had as that said stock 
was duly sold to défendant to satlsfy his demand then flxed at $6,939.16. 
Thereafter, and on January 15, 1909, plaintifC notifled défendant that it had 
elected to tàke over said stock, tendered to him the $6,000, and demanded 
the delivèry of the interest which défendant had in the Vans Harbor Land 
& Lumber Company, which demand was refused, défendant claiming that he 
had foreclosed his lien. At the time of the tender by plaintlff, défendant held 
the stock interest as purchaser at his said sale. Subsequently; he sold It 
to Perley Lowe for $î,500. 
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Plaintiff thereupon, and on April 13, 1909, Instltuted this suit, laylng Its 
damages for the fallure of défendant to asslgn to it said Interest in sald 
stock pui'suant to snid agreement, at the date of said tender, at the sum of 
$15,655.50, with interest from November 1, 1903. After answer filed, the 
parties walved a jury and consented that the cause be tried before the court. 
On the hearing, tlie court found the facts as hereinbefore slated, and also 
found that the said Vans Harbor Lajid & Lumber Coir.pany was the owner of 
about 40,000 acres of wild eut over land, 2,800 acres in fanns, a sawmill, and 
certain Personal property, ail of which, including the capital stock, was worth 
!t!70,203.55 ; that at the date of the tender, January 15, 1909, the value of said 
one-fifth interest in sald corporation was $10,000; that the loss of the plain- 
tif!: growing ont of defendant's refusai to trausfer the contraet with the 
l'aukratz Lumber Company exceeded the sum of $4,000. Objection is made 
to this flnding on the ground that the books of plaintiff were not placed in 
évidence, and that the witness Somers was permitted to swear that from an 
Insiiectlon of the books it appeared that tliere was a loss in excess of $18,000, 
but the objection to the absence of the books appears to hâve been walved 
subsequently. The conclusions of law of the District Court are: 

"(1) ïhe assignment or pledge of George Pankratz to défendant carried as 
full and complète a title to the Vans Harbor stock as the assignor himself 
had, and thereafter was subject only to liis equity of rédemption, and that 
of his subséquent assignée, Frank Pankratz. 

"(2) The foreclosure eut ofC this equity of rédemption, but left the same 
kind and quality of title in défendant as he previ >usly had. 

"(3) ïhe manufacturing contraet passed no interest wliatever in the Vans 
Harbor stock to the South Side Company, because the Pankratz Company 
never had any interest thereln. 

"(4) The letter of January 9, 1907, vested no interest in tlie Vans Harbor 
stock in the South Side Company, but slmply gav(; the latter an option to 
take the same on certain conditions. Its rights wei-e wholly in personam ; 
iience the foreclosure decree was without effect upon the South Side Coiiii>any. 

"(5) By the ternis of the aforesaid letter the South Side Conspany was not 
required to exercise its option untll its business under tlie nianufacturhig 
contraet was complétée), whlcli did not occur untll October 27, 190S, where- 
upon it promptly demanded compliance with the ternis of the letter. 

"(6) By the refusai of défendant to (ransfer the Vans Harbor Interest to 
plaintiff upon said tender, and his subséquent sale thenujf, he wrongfully coti- 
verted the same to his own use, and became liable for the resulting damage 
to plaintiff, which was the sum of $4,000, with interest at 6 per cent, from 
January 15, 1909, to the entry of judgment herein." 

Exceptions to the flnding of facts made by the court were filed and over- 
ruled. Numerous errors were assigned, of which we deem it uecessary to 
consider only the following, viz. : 

The flnding of the District Court that thé one-flfth interest in the Vans 
Harbor Land & Lumber Company covered by the letter of Fetzer dated Jan- 
uary 9, 1907, was of the value of $10,000. 

The flnding of said court that plaintiff's loss under the contraet for logs, 
etc., and the manufacture of lumber, etc., with the Pankratz Lumber Com- 
pany exceeded the sum of $4,000. 

The flnding by said court that plaintifC was not required to exercise Its 
option to take said interest in the Vans Harbor I^and & Lumber Company 
untll its business under the same was completed, which was not the case untll 
October 27, 1908, and that plaintiff's rights were not affected by the fore- 
closure proceedings. 

The flnding that by his refusai to transfer said interest in the Vans Harbor 
Corporation on tender of $6,000, aud his subséquent sale thereof, défendant 
wrongfully converted said interest to his own use, aud became liable for 
the resulting damage to plaintifC, which was the sum of $4,000 and interest 
thereon at 6 per cent, from the tiiue of demaud, i. e., January 15, 1909, and 
costs. 
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A. L. Nash and L J. Nash, both of Manitowoc, Wis., for plaintiff 
in error. 
James G. Flanders, of Milwaukee, Wis., for défendant in error. 
Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). By 
the letter of January 9, 1907, défendant bound himself to assign to 
plaintiff, on tender of the $6,000 due him, the interest of George and 
Frank J. Pankratz in the Vans Harbor Land & Lumber Company, as 
security for any loss the plaintiff might incur by reason of its con 
tract with the George Pankratz Lumber Company. This latter con 
tract contemplated the completion of its terms during the years 1906 
and 1907. As a matter of fact, through no fault of the plaintiff, com- 
pletion was not had until October 27, 1908, when a loss of over $18,- 
000 was ascertained. In the meantime, after repeated notices and 
demands that plaintiff elect, and after notice that steps would be taken 
to reduce its said $6,000 lien to cash, défendant foreclosed the same 
in a proceeding to which plaintiff was made a party, and brought in 
by publication, but to which proceeding it made no défense. The de- 
cree of foreclosure provided that the défendants in said suit and ail 
persons claiming under them should be forever barred and foreclosed 
from ail right, title, interest, and equity of rédemption in the mort- 
gaged or pledged property, except the right of rédemption before 
sale. Thereafter the property was sold pursuant to law to défendant 
for the amount of his demand, fixed at $6,939.16. 

This was the situation at the time of the tender by plaintiff. Was 
défendant required under his agreement with plaintiff to hold said in- 
terest in the Vans Harbor Land & Lumber Company subject to the 
right of plaintiff to elect whether to take it or not, after the year 1907 
and until the final settlement of the aft'airs growing out of the Pan- 
kratz Lumber Company contract? And, if so, was the amount of 
loss definitely ascertained prier to about the time of the tender to de 
fendant of the $6,000? 

[1] The agreement between défendant and plaintiff was in per- 
sonam. Such an undertaking could not be affected in a foreclosure 
proceeding. Plaintiff had only defendant's agreement to assign his 
said pledge contract in case of its élection to take. No interest in the 
defendant's pledge contract or in the subject-matter thereof passed 
to plaintiff under the contract granting it the option ; therefore there 
was no right in rem of plaintiff to be foreclosed in defendant's fore- 
closure suit. As was said by the District Judge in his conclusions of 
law: 

"The foreclosure eut off this (that o( the Pankratz brothers) equity of ré- 
demption, but left the same kind and quality of title in défendant as he 
previously had." 

So far as concerns plaintiff, this îs unquestionably correct. Wheth- 
er by proper proceedings défendant could hâve barred plaintiff from 
asserting any rights under his said undertaking of January 9, 1907, 
we need not hère consider. At the time demand was made, ail rights 
202 F.— 56 
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of the Pankratzes, if any, had expired, and défendant was fully em- 
powered to carry ouf- its contract. 

[2] Error is assigned upon the finding of the court that plaintifï's 
loss under the George Pankratz Company contract amounted to more 
than $4,000. As a matter of fact, plaintiflf claims that it exceeded 
$18,000. A number of objections to the method followed in arriving 
at this sum were raised by défendant, especially to the interest items 
thereof. As will be seen from the statement of facts hereof, the Dis- 
trict Court had before it évidence to support its fînding, and this court 
will not attempt to weigh the évidence and unsettle that judgment. 
The same is true of the court's finding that the value of the interest 
in the Vans Harbor Company held by Fetzer and by him tendered to 
plaintifif in his letter of January 9, 1907, was $10,000. The District 
Court might lawfully make that finding upon the évidence before it, 
and we may not, under the facts of this case, go back of its judgment. 
The amount received by défendant on his subséquent sale of said one- 
fifth interest to Lowe cannot be taken as fixing the value of said in- 
terest. 

[3] It was held by the District Court that the amount of plaintifï's 
damages in the case should be the différence between the $6,000 
secured as above to défendant and the value of that security, i. e.. 
$10,000. This différence of $4,000, it gave judgment for, together 
with interest thereon from the date of the tender by plaintiff and costs. 
As we look at the matter, plaintifif was entitled to hâve the security 
contract turned over to himself on demand and tender of the $6,000. 
That being so, and défendant, having wrongfully refused to make 
the $6,000 and assign the contract as he should hâve done under his 
agreement, was liable to plaintifï for its damages thereby sustained, 
viz., the sum of $4,000, and no reason is apparent why he should not 
be charged with interest from the date of tender and demand, viz., 
January 15, 1909. 

[4] It must be borne in mind that defendant's security contract did 
not call for stock, but for a one-fifth interest in the Vans Harbor Land 
& Lumber Company. Manifestly, its market value could be arrived 
at only by ascertaining what property it represented. We think that 
the method pursued by the District Court in arriving at its value was 
the correct method under the circumstances. Murray v. Stanton, 99 
Mass. 348; Ruppel v. Adrian Furniture Co., 96 Mich. 455, 456, 55 
N. W. 995; Feige v. Burt, 124 Mich. 565-568, 83 N. W. 367. 

Numerous errors are assigned to the method pursued in regard to 
the taking of testimony. On the whole record, we think that sufifi- 
cient évidence was properly admitted to justify the District Court in 
rendering its judgment, and that substantial justice has been done. 

We find no réversible error in the judgment of the District Court, 
and it is therefore affirmed. 
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In re BLUM. 

BLTJM V. HOUSER. 

(Circuit Court of Appeals, Seventh Circuit Jannary 10, 1913.) 

No. 1,898. 

1, Bankeuptot (§ 224*) — Pbopeett Claimed bt Thibd Pebson — "Colorabu;." 

The term "colorable," as used In the rule that a référée in bankruptcy 
bas jurisdietion In summary proeeedlngs to détermine the validity of a 
claim by a third person of property alleged to belong to the bankrupt 
when It appears that the claim of such third person is merely colorable, 
means that the claim is made by one holding the property as agent or 
bailee of the bankrupt, and does not apply where the claimant sets up 
as facts, and not as conclusions of law, matters which, if true, would con- 
stitute a statement of an adverse claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 383; Dec. 
Dlg. I 224.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1262, 1263.] 

2. BANKEtrPTCT (§ 224*) — Pboperty of Bankrupt — Adverse Claim — Jueisdic- 

TioN— Plenaey Suit. 

Where, in reply to an order to show cause vrhy a bankrupt's wife 
should not turn over to the trustée $3,000, alleged to belong to the 
bankrupt's estate, she alleged that she had owned the money in her 
own right since the spring and summer of 1910, and that she had loaned 
It to hcr son-in-!aw on a chattel mortgage, who repaid the money May 
16, 1911, and denied the referee's jurisdiction to détermine the claim, it 
did not appear that her claim was merely colorable ; and hence she was 
entitled at her élection, to a détermination thereof in a plenary suit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 383 ; Dec. Dlg. 
{ 224.*] 

Pétition to review in matter of law an order of the District Court 
for the Western District of Wisconsin ; Arthur L. Sanborn, Judge. 

In the matter of bankruptcy proceedings of David Blum. Summary 
proceedings by Walter L. Houser, trustée of the bankrupt's estate, 
against Nettie Levy Blum to recover certain money alleged to belong 
to the estate. An order was entered requiring her to turn over the 
money to the trustée, and she pétitions for review. Reversed, with 
directions, 

David Blum was declared a bankrupt on April 12, 1911. Thereafter the 
référée éntered an order upon hlm and his wife, Nettie Levy Blum, to show 
cause why they should not tnrn over to the trustée a certain sum of money 
amonnting to about $3,000, which it was alleged Nettie Levy Blum had in 
her possession, belonging to her husband, David Blum. She .answered the 
rule, setting. up that she had owned the money since the spring and summer 
of 1910 ; that she had loaned it to her son-ln-law, Joseph Schwartz, and had 
taken a chattel mortgage upon a certain moving picture business located in 
Milwaukee, Wis., to secure the same; that thereafter, and on May 16, 1911, 
Schwartz repaid the same. She denied the jurisdiction of the référée and 
of the court, on the ground that she was an adverse claimant and was en- 
titled to bave her claim adjudicated in a plenary suit The référée retalned 
jurisdiction, entered a reStrainlng order, and ordered that She turn the money 
over to the trustée — ^which order was duly confirmed by the District Court. 
Thereupon she flled her pétition for a review, assigning as grounds therefor 
that the mojiey was her ovvn, and that, under the facts of the case, neither 

•For other cases see same topic & S humbeb in Dflo. & Am. Dlgs. 1907 to date, & Rep'r Index»* 
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the District Court nor the référée had jurisdiction to eutov a suiiimary order 
requiring her to tiirn the saine over to tlie trustée. 

Aaron Heims, of Chicago, 111., and John M. Olin and H. L. Butler, 
both of Madison, Wis., for petitioner. 

S. T. Swansen, T. C. Richmond, and R. W. Jackman, ail of Madi- 
son, Wis., for respondent. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
only question presented is whether petitioner's answer sets up an ad- 
verse claim within the meaning of the bankruptcy act. If it does, then 
petitioner is entitled to hâve it adjudicated in a plenary sut. 

The hearing before the référée seems to hâve proceeded upon the 
theory that the référée might inquire into ail the facts attending the 
acquirement of the money by the petitioner and then détermine from 
the évidence whether the claim of title was merely colorable or was 
adverse, and proceed accordingly. The référée found that petitioner's 
claim was fraudulent, and, at niost, colorable, and not adverse, thus 
determining that the évidence given by petitioner, her husband, her 
son-in-law, and others was false. 

On a pétition to review, this court can pass oftly upon errors of law. 
We are therefore limited to the inquiry as to whether the conclusions 
of law of the référée and the District Court are sustained by their 
conclusions of fact, or whether, when petitioner set up in her answer 
that she was in possession of and claimed as her own the said money, 
she did not in fact state a case vvhich ousted the summary jurisdiction 
of the court. This involves a disposition of the proposition whether 
the référée is vested by the statute with power in a summary proceed- 
ing to weigh the évidence and pass upon contested matters of fact in 
order to détermine — not whether petitioner claimed to hold adverse 
title to the money as being her own, but whether the évidence she of- 
fered as to her title thereto was worthy of credence. 

[1] The term "colorable" seems to bave crept into the bankruptcy 
décisions without authority of statute, unless it be construed to mean 
merely that if a respondent sets up as facts, and not as conclusions 
of law, matters which, if true, would constitute a statement of an ad- 
verse claim, then the claim would be adverse and not colorable, and 
not within the jurisdiction of the référée. It can hardly hâve been 
the purpose of Congress to deprive a litigant of the benefit of a plenary 
hearing in cases involving the détermination of contested questions of 
fact. Undoubtedly, one holding property of the bankrupt as an agent 
or bailee may be required summarily to turn it over to the trustée, 
and, in a proper case, to a receiver; but we are of the opinion that, 
whenever the facts alleged on their face disclose possession and a lé- 
gal right in the party claiming title, the référée bas no jurisdiction in 
a summary proceeding to require the property to be turned over with- 
out the consent of the respondent. The décisions which hold it to be 
the duty of the référée to détermine whether a claim is colorable or 
adverse, and, if colorable only, to proceed to deal with it in a summary 
way, seem to be predicated mainly upon the language of the Su-r 
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preme Court ïn Mueller v. Nugent, 184 U. S. 1, wherein, on page 15 
(22 Sup Ct. 269, on page 275 [46 L. Ed. 405]), the court says : 

"But suppose that respondeiit had asserted tliat he had the riglit to pos- 
session by reasou of a claim adverse to the bankrupt, the bankruptcy court 
had the i)()wer to ascertain whether any basis for such a claim actually ex- 
isted at the tiine of the flliiif; of the pétition. The court vvould liave been 
bound to enter upon tliat iniiuii'y. and in doing so wonld hâve undoubtedly 
acted within its jnrisdiction, wliile its c(juclusioii miftht hâve been tliat an ad- 
verse claim, not nierely colorable, but real, thoujîh fraudulent and voidable, 
exlsted in fact, and .><o that it nuist décline to flually adjudicate ou the nierits. 
If it erred in its rnling either way, its action would be subject to review." 

[2] It will be readily seen that unless the term "colorable," as hère 
used, is construed as above, an endless inqtiiry would be opened up. 
The term itself is indefinite, varying with the standpoint from which 
it is approached. It appears from the opinion in Mueller v. Nugent 
that the référée found that the money was held by the respondent as 
agent for the bankrupt. No daim of adverse title was set up until 
after the matter was decided. The District Court held that the mo- 
tion for leave to amend setting up respondent's claim to be the owner 
of the money and, consequently, an adverse claim, came too late. Up 
to that time respondent's défense had rested upon the ground that he 
had not received the money or any part of it after the pétition in 
bankruptcy was filed. No objection was made before the référée or 
the district judge to the authority of the référée as such to entertain 
those proceedings. Thèse facts were found by the court. 

"The position now taken," says the court at page 15 of 184 U. S., at page 
275 o( 22 Sup. Ct. (46 L. Ed. 405). "amounts to no more than to assert that 
a niere refusai to surrender constitutes an adverse holding in fact, and there- 
fore an adverse claim vvhen the pétition was filed, and to that we cannot give 
our assent." 

The Suprême Court, f urther says : 

"In this case, however, respondent asserted no right or title to the propert.y 
before the référée, and the circumstances under which he held possession 
must be accepted as found by the référée and the district court." 

The court then cites Bardes v. Hawarden Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 44 L. Ed. 1175, White v. Schloerb, 178 U. S. 542, 20 
Sup. Ct. 1007, 44 L. Ed. 1183, and Bryan v. Bernheimer, 181 U. S. 
188, 21 Sup. Ct. 557, 45 L. Ed. 814, in support of the proposition 
above stated. 

It will be observed that the question hère involved was not then be- 
fore the court. We see nothing in the opinion, however, which con- 
flicts with our construction of the term "col Arable." 

In the case of Louisville Trust Co. v. Comingor, 184 U. S. 19, 22 
Sup. Ct. 293, 46 L. Ed. 413, it appears that Simonson and others, co- 
partners, made an assignment to Comingor for the benefit of their 
creditors, in accordance with the statute of Kentucky. Shortly there- 
after, Comingor brought suit involving the administration and seule- 
ment of the estate in the Circuit Court, as he was by said statute au- 
thorized to do. Some time after the assignment, an involuntary pro- 
ceeding in bankruptcy was filed against Simonson and others, partners, 
etc., setting up the assignment as ground therefor. In due time they 
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were adjudicated bankrupts. Comingor was made a défendant to the 
pétition in bankruptcy, but no relief was asked against him, and he 
moved to be dismissed out of the proceedings. No action was taken 
on that motion. Later, the District Court enjoined him from proceed- 
ing further with référence to the bankrupt's estate. Later, without 
notice, the référée directed him to file a statement covering the bank- 
rupt's estate, which he did. Thereupon, a receiver was appointed, and 
he was ordered to apply to the Circuit Court for the whole of the 
fund in that court. This the Circuit Court declined to consent to. 
Thereafter, a trustée was chosen and directed to take steps to becomc 
a défendant to the Circuit Court proceeding, and to procure posses- 
sion of the fund., This was done, and the fund turned over. Com- 
ingor was then ordered by the référée to show cause why he should 
not be required to pay over funds retained by him. He responded 
that he had kept some $6,598.90 and applied same on his attorney's 
fées and commissions as assignée. This sum the référée ordered to 
be paid over. On review by the District Court, the référée was or- 
dered to take account of character and value of the services and out- 
lays of Comingor and his lawyers. Thereupon Comingor tendered an 
amended answer setting up want of jurisdiction over either the per- 
son or subject-matter. This answer was rejected by the référée, and 
later by the court. The référée reported that neither the receiver iior 
his attorneys had rendered any services of value to the creditors. The 
District Court confirmed the referee's report, and held that Comingor 
had acquiesced in the jurisdiction of the court and dismissed the pé- 
tition for review, and ordered the money paid over. The Court of 
Appeals reversed the case. Certiorari was granted, and the Suprême 
Court held (184 U. S. at pages 24, 25, 22 Sup. Ct. at page 296 [46 L. 
Ed. 413]) that, on the face of his responses, Comingor had set up an 
adverse claim, and that the case came within Bardes v. Bank, 178 U. 
S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, and that the question in- 
volved — ■- 

"could only be raised in the District Coui-t by cousent, and then only bv a 
plenary suit. * * * We think that it could not bave been the intention 
of Congi-ess thus to deprive parties claiming proi>erty, of which they were 
in possession, of the usual processes of the law in défense of their rights"— 
eiting Marshall v. Knox, 16 Wall. 556, 21 L. Ed. 481, and Smith v. Mason 14 
Wall. 419, 20 L. Ed. 748. 

Further on in its opinion the court holds that Comingor did not 
consent to the jurisdiction of the court, and affirmed the Circuit Court 
of Appeals in reversing the District Court. 

In Whitney v. Wenman, 198 U. S. 552, 25 Sup. Ct. 781. 49 L. Ed. 
1157, Mr. Justice Day says: 

"We think * * * ^hat when the property has become subjeet to the 
.iurisdiction of the bankruptcy court as that of the bankrupt, whether held by 
him or for hirii, jurisdiction exists to détermine controversies in relation to 
the disposition of the same, and the extent and character of liens thereon 
or rights therein, and eiting a number of cases." 

in First National Bank v. Chicago Title & Trust Co., 198 U. S. 280, 
25 Sup, Ct. 693, 49 L. Ed. 1051, it was held that, the court having 
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found that it was not in possession of the property, the jurisdiction 
of the District Court did not attach. 

In Johnston v. Spencer, 195 Fed. 215, at page 219, 115 C. C. A. 
167, at page 171, the Court of Appeals for the Eighth Circuit, after 
reviewing a number of cases, says : 

"AceortUng to thèse controlling décisions, the possession of property of the 
baiikrupt at the time of the Institution of the proceedings in bankruptcy is a 
necessary condition to jurisdiction in the Circuit Court to détermine the rights 
<jf third parties to it, exeept when such .l'urisdiction is involied by their con- 
sent. The possession may be in the banlvriipt liiniself or by some one for hini 
as his agent or bailee" — citing Mueller v. Nugent, supra. 

We are advised of no Suprême Court décision which recognizes 
jurisdiction of the District Court to deal summarily with the rights of 
one in possession and claiming title to property, as hère, even though 
there be grave suspicions as to the bona fides of the claim. This hold- 
ing we believe to be not in conilict with the language of the Suprême 
Court in Sharpe v. Doyle, 102 U. S. 686, 689, and 690 (26 L. Ed. 
277), approved by the court in Bryan v. Bernheimer, 181 U. S. 188- 
196, 21 Sup. Ct. 557, 560 (45 L. Ed. 814), viz. : 

It is made "his [the offleer's] duty to collect and hold possession until the 
assignée is appointed or the property is released by some order of the court 
and he could ill perform that duty if he should accept the statement of every 
man in whose eustody he found the property which he believed would belong 
to the assignée when appointed, as a sufficient reason for failing to talce pos- 
session of it." 

We beheve the true rule to be as above stated, viz., that where a 
party in possession sets eut in his answer facts which, if true, would 
constitute an adverse title, the court may not in a summary proceed- 
ing, and against his protest, dispose of his rights in property. It there- 
fore follows in the présent case that petitioner was entitled to hâve 
her claim adjudicated in a plenary suit. The decree of the District 
Court must be reversed, with direction to vacate the same and release 
further jurisdiction of the summary proceeding. 

Reversed. 



LOUISVILLE & N. R. CO. v. WENE. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1913.) 

No. 1,914. 

l. Master and Servant (§ 228*)— Deatit of Servant — Raiileoads — Bmpeoy- 

EH'S LiABILITY ACT — CONTBIBUÏORY XBaLIGENCK. 

Under Fédéral Employer's Liability Act, April 22, 1908, e. 149, 35 Stat. 
65 (U. S. Comp. St. Supp. 1911, p. 1322), provldlng that contributory nég- 
ligence shall not bar recovery, but shall be considered in abatement of re- 
covery in accordance with the degree thereof, the fact that an employé's 
négligence is equal to or greater than that of the railroad Company wlll 
not bar a recovery of any damages. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. SS 670 
671; Dec. Dig. § 228.*] 

•For other cases eee same topic & § number In Dec. & km. Dlgs. 1907 to date, & Rep'r Index*» 
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2. Masteb and Servant (§ 247*)— Death of Servant— Pkoximato Catise. 

Décèdent, a conductor of a freight train, whose duty It vvas to take a 
switch and see tbat tlie switch was closed after his train iu order tliat 
a follovfing passeuger train mlght pass, left the duty of closing the 
switch to hls rear flagman, wlio failed to do so. As tlie passenger train 
approaelied, however, tbe engineer, If he liad loolted, could liave discovered 
tliat the switch was open a distance amply sufflcietit to hâve enabled liim 
to stop ttie train, but he failed to discover the open switch uiitil atter 
he had nn into It, when he coUided with the freight train, and caused 
decedent's death. Held, that the engineer's négligence in failliig to dis- 
cover the open switch, and not the négligence of décèdent, was tiie prosi- 
mate cause of his death. 

[Ed. Note.— B^or other cases, see Master and Servant, Cent. Dig. §§ 705- 
800; Dec. Dig. § 247.*] 

3. Négligence (§ 101*)— Death of Servant — Railboads— Employée' s Lia- 

aiLITY ACT — COKTEIBUIOKY NEGLIGENCE — DeGREE — ABATËMEHT OF DAM- 
AGES. 

Where, ta an action for death of a railroad freight conductor In a 
collision wlth a following passenger train on a switch under Fédéral Em- 
ployer's Liabllity Act, April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. 
Supp. 1911, p. 1322), providing tliat contributory négligence shall not he 
a défense, but may be considered in réduction of damages, it appeared 
that décèdent was négligent in failing to see that the switch was closed 
after his train had passed therebn, while the engineer of the following 
train was also négligent In failing to discover that the switch was open 
In time to hâve stopped his train, the court properly charged that décèdent 
was guilty of contributory négligence, and that, after the jury had found 
the amount of damages to whlch the decedent's next of lîin would be 
entitled in the absence of decedent's contributory négligence, they should 
abate that suni by the amount they should flnd represented decedent's 
proportionate contributory négligence. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 85, 1C3, 1G4; 
Dec. Dig. § 101.*] 

In Error to the District Court of the United States for the District 
of Indiana ; Albert B. Anderson, Judge. 

Action by Mattie I. Wene, as administratrix of the estate of William 
Wene, deceased, against the Louisville & Nashville Railroad Company. 
Judgment for plaintiiï, and défendant brings error. Affirmed. 

On October 8, 1908, at about 4:40 o'clock p. m., the décèdent of défendant 
In error (the latter being herein termed "plaintiiï") was Ivllled at Mt Vernon, 
111., by the collision of passenger train No. 52 of plaiutiff in error (herein 
entitled "défendant") wlth It.s freight train known as No. 72 of which the 
phuntiff's décèdent was conductor, while the freight train was standing up- 
on a side track, under the following clrcumstances: The freight train, un- 
der the care of plaintiffi's décèdent, was run onto the switch track In order 
to permit No. 52 to pass upon the main track. Ruie 117 of défendant railroad 
reads: 

"Conductors wlU be held responslble for ' the proper adjustment of the 
swltches used by them and thelr trainmen, except where switch teuders are 
statloned. Whoever opens a switch shall remain at It until it is closed, un- 
less relleved by some other compétent employé." 

Under said rules of the company, the décèdent, as conductor of No. 72, 
was requlred to close the switch leadlng onto the side track, or to see that 
It was closed. For some reason, the switch was not closed. While the con- 
ductor of No. 72 was in gênerai charge of the closing of the switch, yet the 
duty nevertheless immediately devolved upon the rear flagman of No. 72 ; 
he being under the direction of the conductor. Both of thèse, together witU 

*FDr etliar cbdm m* muim toylc * { numsob la D«c. & Am. Dies. 1907 to date, & Rep'r Indexe* 
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tlie brakenian and other train portera, receive their instructions froni the 
master of trains. Each and ail of thèse were hired by the eompany, and 
were cliarf,'ed with the duty of looking eut for the safety of trains and their 
contents, vvlthout regard to the spécial duty cast on the conductors and others 
in express language ; so that, at the time of the accident, the décèdent left 
the duty of elosing the switch to the rear flagnian, as was usual, wliile he 
was hiniself engagea on other train duties. 

Shortly after the freight train No. 72 had corne to rest, at a distance of 
about 235 feet beyond the switch, and vvhile décèdent was seated within (lie 
caboose, at the rear of No. 72, train Xo. 52 came along at the rate of 18 or 
20 miles an hour. At that time the switch was open, and that fact would 
hâve been apparent to the engineer of No. 52, if he had been on the lookout, 
at a distance of 850 feet back froin the switch. The evening was "bright 
aud beautlful." The switeli target or sémaphore showed red, and iudicated 
plainly that the switch was open ; the track being stralght. 

Both trains were within the limits of said city of Mt. Vernon. By ordi- 
nance, the city had provlded that uo train should pass through the city at a 
speed greater tlian ten miles per liour. The train No. 52 was coming up a 
quite heavy grade. Its engineer appeared to be looking straight up the 
track and paid no attention to the signais at the switcli. At no time was 
the steam eut ofC, untll the englne and train had taken the switch, run on the 
slding, and strucli the caboose. Plalntiff's décèdent was alniost immediately 
killed. There is évidence to show that the engineer of No. 52 could hâve 
seen the switch itself at a distance of 200 feet, without looking at the signais. 

Ijetters of administration were duly granted to plaintiff, wlio brought suit 
in the superior court of Vanderburgh county, Ind., on October 19, 1909, for 
!*10,000. The coniplaint sets out the above facts substantially, that décèdent 
was aged 42 years at the time of hls death, and that he left liim surviving 
a ^vidow and four children, ail dépendent upon him, and charges that de- 
cedent's death was caused by the négligence of the flagman of train No. 72 
in faillng to close said switch, and that of the engineer of train No. 52 in 
failing to obey the switch signal and said speed ordinance. It further sets 
out that défendant was at the time of the accident, and is, a conimon car- 
rier, and subject to the provisions of the act of Gongress entitled "An act 
relating to the liability of common carriers by railroads to their employés 
in certain cases," approved and in fnll force April 22, 1908. 

Afterwards such proceedings were had that said cause was removed to the 
Circuit Court of the ITnited States, and amended in matters uot hère im- 
portant. Défendant filed the gênerai issue and a plea settiiig up the two- 
year limitation act provided in cases of this character. A trial was had be- 
fore a jury. At the close of ail the évidence, défendant moved the court to 
instruct the jury to find for the défendant, wliich motion was denled. De- 
fendant thereupon moved the court to instruct the .iury that if they found 
from the évidence that It was the duty of plaintifï's décèdent to close the 
switch, and that he, knowing it to be his duty, failed to close it, such fail- 
ure was the proximate cause of his death, and in such case plaintiff could 
not recover. It also asked the court to instruct the jury that if both défend- 
ant and plalntiff's décèdent were found, from the évidence, to be guilty of 
négligence whldi caused the death, they "should cousider the proportion 
in whicli William Wene and the railroad Company were négligent, and asse.ss 
the damages as above stated. But if you flnd that the contributory négli- 
gence of William Wene was equal to or greater than the négligence of the 
railroad Company in producing his injuries, then, and in tliat event, your 
verdict cannot be more than nominal damages for the plaintiff." Ail of 
which motions were denled. 

The court then instructed the jury that they were the sole judges of the 
facts, and were not to be swayed by his opinion of the évidence; that in his 
opinion the évidence established tlie négligence of the défendant, and the 
contributory négligence of décèdent ; that décèdent and the flagman and 
the engineer of No. 52 were ail négligent, and thereupon read to them the 
'statute in such case provided, which reads: 
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"Every common carrier by railroad while engaging în commerce between- 
any of the several states * * * shall be liable in damages to any persoct 
suffering Injury while he is employed by such carrier in such commerce, 
or, in case of the death of such employé, to his or lier Personal représentative^ 
for the beneflt of the survlvlng widow or husband aud children of such em- 
ployé, • * • for such injury or death resultiug in whole or in part froni 
the négligence of any of the officers, agents, or employés of such carrier. 
• • * That in ail actions hereafter brouglit against any such common carrier 
by railroad, under or by virtue of any of the provisions of (his act to recover 
damages for personal injuries to an employé, or where such injuries hâve re- 
sulted in his death, the fact that the employé may hâve been guilty of con- 
tributory négligence shall not bar a recovery, but the damages shall be di- 
minished by the jury in proportion to the amount of négligence attributable 
to such employé." 

The court further said to the jury: 

"The fact is that Wene was guilty of coutributory négligence. In other words,. 
it was his duty to see to it that the switch was closed, and inasmuch as he did' 
not see to it, and that fact contributcd to his deatli, he was guilty of coutrib- 
utory négligence. In that case you shall nol flnd a verdict for the défend- 
ant, but the damages which you <hall détermine Is the amount of loss to the 
Personal représentative for the beneflt of the survlving wdow and children 
diminished by you. lessencd by you, in proportion to the amount of négli- 
gence attributable to such employa. « * « You should détermine what 
amount will compensa te this widow and children for this loss; that is to 
say, pecuniarlly compensate the widow and children for their loss. Having 
determined what amount will conipensate thera, you wlU then take into con- 
sidération this question of comparative négligence and reduce it." 

Thereupon a verdict was rendered for .$7.500, upon which judgment was 
cmtered, and this writ of error sued out. The errors assigned are: 

That the court errcd in not taking the case from the jury at the close of 
ail the évidence. 

That the court erred in refusing to instruct the jury that if they found 
from the prépondérance of the évidence that by the rule of the company it 
wdH the duty of décèdent to see to the dosing of the switch, that he knew 
that fact and failed to obey the rule. and his failure to obey was the proxi- 
inatc cause of his own death, plaintif! could not recover. 

That the court erred lu refusing to instruct the jury that if they found' 
the défendant guilty and also found plaintiff guilty of coutributory négli- 
gence, and should flnd that the coutributory négligence of plaintiff was equal 
to or greater than the négligence of défendant in the promises, then they 
should render a verdict for only nominal damages. 

That the court erred in instructing the jury that they might, if they found 
défendant guilty, assess the amount which the évidence showed the widow 
aud children had sustained, and then diminish that amount in proportion to 
the amount of négligence attributable to such décèdent ; that is, having as- 
certained the damages, then take into considération the question of compara- 
tive négligence, if any, and reduce the amount of damages accordlngly. 

That the court erred in refusing to instruct the jury that leaving the 
switch open was the proximate cause of the injury, and that, décèdent being 
responsible therefor, no recovery could be had. Further facts are set out in 
the opinion. 

Philip W. Frey and George R. De Brûler, both of Evansville, Ind., 
for plaintiff in error. 

Fraiik H. Hatfield, of Evansville, Ind., G. Gale Gilbert, of Chicago, 
111., G. V. Menzies, of Mt. Vernon, Ind., and J. R. Brill, of Evans- 
ville, Ind., for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 
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KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
It is conceded that défendant was engaged in interstate commerce and 
subject to the provisions of the so-called Fédéral Employer's Liability 
Act of April 22, 1908. 

In its brief, at page 19, défendant says : 

"The question at bar ralsed by the varions assignments of error may with 
propriety be grouped into almost a single légal question, althougli presented 
in (titrèrent forms. Can a plaintiff injured, being hiniself the olïending and 
négligent factor, his négligence being the proximate cause of the injury, re- 
oover agajiist his master for his injury? Or, stating the proposition more 
favorably to the défendant In error, where, under the Fédéral Employer's 
Liability Act * * * an employé Is Injured through his own négligence 
and that of the railroad company, his employer, and where the négligence 
of the employé is equal to or greater than that of the railroad company, 
may the employé under said act recover at ail?" 

[2] The material evidentiary facts are not contested. By the fore- 
going, it will be seen that défendant insists that thèse show the prox- 
imate cause of the accident to hâve been the open switch. Yet this 
would hâve been innocuous had the défendant 's engineer observed the 
signal at the switch. On an upgrade, and even while running at a 
speed of 18 or 20 miles an hour under a city ordinance which limited 
the train's speed to 10 miles an hour, there can be no question of the 
engineer's ability, in the exercise of reasonable diligence, to hâve stop- 
ped his train between the point in the track from which the open 
switch signal became observable (and when he was in duty bound, un- 
der the circumstances of the occasion, to hâve seen it) and the switch. 
Clearly, the engineer's négligence was later and quite as apparent as 
was the decedent's. 

In Pittsburgh, etc., Co. v. Sudhofï, 173 Ind. 314, 90 N. E. 467, un- 
der substantially the same state of facts as hère, it was held that the 
act of a brakeman in failing to close the switch could not be held to 
be the proximate cause, while it has been held in a number of cases 
that where the facts relating to proximate cause are undisputed and 
but one conclusion can be deduced therefrom, that question becomes 
a matter of law to be determined by the court. Pittsburgh, etc., Co. 
V. Sudhofï, supra, and cases cited. We do not, however, consider that 
rule of law controlling hère. 

[3] The court by its instruction held that the évidence showed that 
the défendant was guilty of négligence, which made it liable for dam- 
ages to the next of kin for causing decedent's death. In this the jury 
concurred. It also held, the jury concurring, that décèdent was guilty 
of contributory négligence, and the court thereupon held that, to the 
degree in which such contributory négligence contributed to the in- 
jury, the liability of défendant should be abated. Thus the amount 
of damages to the next of kin, for which défendant should be held in 
the first instance, and the amount thereof which should be abated by 
reason of decedent's contributory négligence, were the only matters 
left for the jury to pass upon. The question as submitted was not as 
to the proximate cause, but as to the degree of négligence of the re- 
spective parties. Manifestly, to give effect to the act, it is essential 
that the relative amounts of damages caused by the négligence of the 
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respective parties should be declared, and we know of no fairer metli- 
od than that followed by the trial judge in this case. 

We said, in Grand Trunk Western Railway Co. v. Lindsay, 201 
Fed. 836, handed down at the présent term of the court: 

"It, iiuder the Employer's Liability Act, plaintiff's négligence contributiii^ 
wltli defeudant's négligence to the production of the injury, does not defeat 
the cnuse of action, but only lesseus the damages, and if the cause of action 
is established by showing tliat the injury resulted In whole or in part froni 
defeudaut's négligence, the statute would be nullifled by calllug plaintiff's 
act the proximate cause and then d(!feating him, wlien Ue could not be de- 
feated by calling his act contributory négligence. For hls act was the saïue 
act by whatever nanie it be called. It is only when plaintiff's act is the 
sole cause — when defendant's act Is no part of the eausatlon- — that défendant 
is Iree froni liability under the act." 

That he was not required to and did not instruct as to proximate 
cause, did not work any injury to défendant, as we read the undisputed 
évidence ; and the errors based upon that point are held to be not well 
assigned. The construction of this act asked for by défendant, viz., 
that, if the jury should find from the évidence that the négligence of 
plaintifï equaled or exceeded that of défendant, then they could as- 
sess no damages against défendant, is not deemed by us to be the proper 
construction of the act. While the question is one of first impression, 
we are satisfied that the construction placed on the act by the trial 
court was the proper one. It accords with the remédiai spirit of the 
act. The jury, having found that plaintiff was guilty of contributory 
négligence, were at liberty, within the évidence, to fînd that the contrib- 
utory négligence contributed any proportion of the damages, even to 
substantially ail thereof, if justified by the évidence. In the présent 
case they rendered a verdict for $2,500 less than the maximum statu- 
tory amount, and that action may well imply that they made due al- 
lovifance for any offset défendant was entitled to by reason of dece- 
dent's contributory négligence. Whether the déduction shall be made 
from the damages actually sustained in case they are found to exceed 
the statutory limit of recovery, or from the statutory maximum limit 
of recovery, is a question that is not presented in this record. 

We discover no error in the instructions or other matters set out in 
the assignments of error, and the judgment of the District Court is 
affirmed. 



CITIZEXS' BANIvING CO. v. RAVENNA NAT. BANIC et al. 

FIRSï NAT. BAXK OF FREMONT v. SAJIE. 

(Circuit Court of Aiipeals, Slxth Circuit. June C, 1912.) 

Nos. 2,193, 2,104. 

Bankbxjptcy (§ 59*) — Acts of Bankrupt. 

Whether nierely perniittlng an exécution levy on real estate to reniaiu 
undisturbed for 3 nionths and 29 days is an act of banki-uptcy, quœre. 

[Ed. Note. — For other cases, see Bankruptcy, Cent, I)lg. §§ 81, 82 ; Dec. 
Dig. § 59.*] 

" - " - -— — — — '■ ' — ■ - -■■ ' '■' — " ■■-< 

•For other cases see same topic & S numbek In Dec. & Am. Digs. 1907 to date;. & Rep'r Indexes 
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Appeals from the District Court of the United States for the North- 
ern District of Ohio; John M. Killits, Judge. 

In the matter of bankruptcy proceedings of Cora M. Curtis. The 
Ravenna National Bank having filed a pétition in bankruptcy against 
the alleged bankrupt, she answered, admitting that she was insolvent, 
and that she was willing to be adjudged a bankrupt on the ground af- 
forded by her answer, but while her previous demurrer was pending 
the First National Bank of Fremont, one of the preferred creditors, 
excepted and demurred to the pétition and the Citizens' Banking Com- 
pany, another preferred creditor, though in default, tendered for filing 
an answer denying that the bankrupt had committed any act of bank- 
ruptcy. From an order of adjudication the First National Bank of 
Fremont and the Citizens' Banking Company prosecute separate ap- 
peals. Case certified to Suprême Court for the détermination of cer- 
tified questions. 

G. R. Craig, of Norwalk, Ohio, and E. R. Rhoades, Jr., of Toledo, 
;Ohio, for appellants. 

J. W. Schaufelberger, of Toledo, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. In thèse cases the controlling question seems to 
be whether Cora M. Curtis, the alleged bankrupt, committed an act 
of bankruptcy under the provisions of section 3a(3) of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 
1901, p. 3422]), in that a creditor obtained a judgment and exécution 
and levied upon her real estate, and in that for a period of three 
months and 29 days Mrs. Curtis did nothing. More specifically, the 
question is whether the fact that an exécution levy will or may, upon 
the expiration of four months from its date, ripen into a lien unas- 
sailable in bankruptcy proceedings resting upon a pétition filed after 
the expiration of such four months, constitutes a "final disposition" 
of the property within the meaning of this section. 

On the one hand, it is argued that, to the extent of the lien, an in- 
terest in the property is "finally" fixed, as against a subséquent trustée 
in bankruptcy, and that any construction of this section which would 
permit such liens to become thus fixed would tend to defeat the full 
accomplishment of the gênerai intent to put upon the same plane ail 
creditors of insolvents, which gênerai intent is clearly manifested by 
other portions of the act. It is said, also, that the reported décisions 
tend to the effect that this situation does create an act of bankruptcy. 
Re Tupper (D. C.) 163 Fed. 766; Re Putman (D. C.) 193 Fed. 464; 
s. c. on appeal, 194 Fed. 793, 114 C. C. A. 513; but see Re Vetterman 
(D. C.) 135 Fed. 443; Re Windt (D. C.) 177 Fed. 584; Re Crafts- 
Riordon Shoe Co. (D. C.) 185 Fed. 931. 

On the other hand, the argument runs as follows: The mère fact 
that a lien upon the property becomes so fixed as to be unassailable 
by a subséquent bankruptcy trustée does not from ail points of view 
amount to a "final disposition" of the property by the exécution debtor. 
The property still remains hers, subject to be sold or otherwise finally 
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disposed of by her, with due regard to the existence of the lien. In- 
deed, the continued existence of the lien is uncertain as against the 
debtor, for the judgment may be set aside upon motion for a new tria! 
or by a reviewing court. So, too, the section covers attachment liens 
as well as exécution liens (Metcalf v. Barker, 187 U. S. 165, 23 Sup. 
Ct. 67, 47 L, Ed. 122), and attachment liens are often, if not usually, 
subject for a much longer period than four months to defeasance by 
the ordinary incidents of procédure, as by a motion to dissolve, or by 
a failure by the plaintiff to recover judgment. How, then, counsel 
argue, can it be said that the undisturbed existence of an attachment 
lien for four months has accomplished a "final disposition" of the prop- 
erty? It is further urged that it seems to be a substantial theory of 
the présent bankruptcy law, diflfering in this particular from the law 
of 1867, that an insolvent person should not be, against his will, forced 
into bankruptcy merely because he does not pay his debts, and that 
there seems to be in the new law an underlying intent l«at mère non- 
payment shall not be an act of bankruptcy ; but if, however, an exécu- 
tion is issued and levied on the property of an insolvent person and 
the indebtedness is admitted or established, there is, outside of the 
bankruptcy law no possible way for the debtor to "vacate or discharge" 
the levy, except by payment, and he is, although hopeful for the future, 
wholly unable at présent to pay, and he cannot in any way vacate the 
/evy, except by filing a voluntary pétition in bankruptcy. In other 
words, only by filing the voluntary pétition and committing an act of 
bankruptcy can he avoid becoming subject to adjudication as a bank- 
rupt under this section ; or, in still other words, the only way to avoid 
committing an act of bankruptcy is to commit one. Counsel concède 
that this seeming anomaly does arise five days before the exécution 
sale under a judgment voluntarily confessed (Wilson v. Nelson, 183 
U. S. 191, 198, 22 Sup. Ct. 74, 46 L. Ed. 147), but say that this arises 
from the necessity of the very words of the statute, and that in such 
case the debtor has enjoyed the full term of grâce extended by the 
law, as he had in Bogen v. Frotter, 129 Fed. 533, 64 C. C. A. 63. 

The pétition does not attempt to state a case under section 3a(l), 
so that we cannot consider any question of actual intent to "hinder, 
delay or defraud," or whether the facts stated would justify inferring 
such intent. 

Balancing thèse recited, as well as other considérations bearing 
upon the correct interprétation of this statute, we find ourselves un- 
able to reach a satisfactory conclusion, and we hâve accordingly de- 
cided to certify the question to the Suprême Court. Thèse two cases 
involve the same point, and one will be certified while the other re- 
mains pending in this court. The certificate will be as f ollows : 

On the hearing of this cause, questions arose for the proper décision 
of which this court desires the instruction of the Suprême Court. The 
facts upon which the questions arise are as follows : 

August 10, 1908, the Ravenna National Bank filed in the United 
States District Court for the Northern District of Ohio its pétition in 
bankruptcy against Cora M. Curtis. The pétition included every allé- 
gation necessary to require an adjudication of bankruptcy, unless upon 
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the point whether the défendant had committed an act of bankruptcy. 
and upon this subject its sole allégation was as follows : 

"That the said Cora M. Ourtls Is Insolvent, and that wlthln four months 
next preeeding the date of thls pétition she committed the following acts ot 
bankruptcy, to wlt: 

"(a) On April 9, 1908, the respondent suffered and permltted the CltlzenF' 
Bank of Norwalk, Ohio, to recover a judgment against her for $1,598.78 and 
costs by the considération of the common pleas court of Erie county, Ohio. 
That on April 9, 1908, exécution was issued and levied on the real estate 
owned by respondent in Norwalk, Ohio. That subsequently said exécution 
was levied on the real estate of respondent in Toledo, Ohio. 

"(b) That on or subséquent to April 9, 1908, the respondent suffered and 
permltted the First National Bank of Fremont, Ohio, to recover a judgment 
against her for $3,034.66 and costs, by the considération of the same court. 
That on April 11, 1908, an exécution was issued thereon and levied on the 
real property of respondent which was situated in Norwalk, Ohio. That 
shortly thereafter an exécution on said judgment was levied on the real 
property of respondent which is situated in Toledo, Ohio. 

"(c) That the sàld respondent suffered the Hùron County Banking Con. 
pany, of Norwalk, Ohio, to recover a judgment against her for $3,678.12 
and costs, by the considération of the same court, said judgment having been 
rendered subséquent to April 9, 1908. That on April 16, 1908, an exécution 
on said judgment was duly issued and levied on the real estate of respond- 
ent That by the acts of bankruptcy aforesaid the respondent suffered and 
permltted the three judgment creditors above mentioned to obtain préférences. 
That respondent has not, at any time, vacated or discbarged eaid préfér- 
ences or any part thereof." 

To this pétition respondent demurred, but later withdrew her de- 
murrer and filed an answer admitting that she was insolvent at the time 
of filing the pétition and stating her willingness to be adjudged a bank- 
mpt "on the ground afïorded by this answer." While her demurrer 
was pending, the First National Bank, of Fremont, one of the alleged 
preferred creditors, filed its paper, saying that it — 
"herewlth excepta and demurs to the pedOon filed herein, for the reason 
that the same is whoUy insufficient in law, and that tlie same discloses no 
act of bankruptcy committed by the said respondent" 

During the same time the Citizens' Banking Company, another al- 
leged preferred créditer, being in default, tendered, for filing, its an- 
swer, in which it alleged the rendition of its judgment as stated in the 
pétition, and that the judgment was in full force and wholly unsat- 
isfied, and denied that the respondent, Cora M. Curtis had committed 
any act of bankruptcy, and averred that the pétition disclosed no act 
of bankruptcy committed by the respondent. 

No other interested person appearing, the matter came on to be 
heard on the pleadings, and the District Court, being of the opinion 
that the pétition alleged an act of bankruptcy not denied by the answer 
tendered, overruled the demurrer, refused to permit the answer to be 
filed, and tnade the usual order of adjudication in bankruptcy. From 
this order the First National Bank of Fremont and the Citizens' Bank- 
ing Company appealed to the Circuit Court of Appeals. 

Upon the facts above set forth, the questions of law concernit^ 
whidi this court desires the instructions of the Suprême Court are as 
follows:, 

(1) Whether the failure by an insolvent judgment debtor, and for a 
period of one day less than four months after the levy of an execu- 
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tion upon his real estate, to vacate or discharge such levy, is a "final 
disposition of the property" affected by the levy, under the provisions 
of section 3a(3) of the Bankruptcy Act of 1898. 

(2) Whether an insolvent debtor commits an act of bankruptcy, ren- 
dering him subject to invokintary adjudication as a bankrupt under 
the Bankruptcy Act of 1898, merely by inaction for the period of four 
months after the levy of an exécution upon his real estate. 

In accordance with the provisions of section 239 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1157 [U. S. Comp. St. Supp. 
1911, p. 228]) the foregoing questions of law are, by the Circuit Court 
of Appeals of the United States, Sixth Circuit, hereby certified to the 
Suprême Court. 



In re WITHEKBEE. 

Il) r? ITNIÏED WIRELESS' i'ELEGRAPH CO. 

(Circuit Cour' o;C Apiieals, First Circuit. March ,- 101? » 

No. 1,008. 

BAXKUTTPTrY (§ 414*) — Proceedixos — Rbview — Petitiox. 

A pétition to revise authorized bv Banlîv. Act .Tuly 1, 1898, c. 541, 5 
24b, 30 Btat. .553 (TJ. S. Comp. St. 1901, p. 3432), failing to allège that the 
oiTor comijlaiued of was "in niatter of law" or to assign auy spécifie errors 
of law, is insufiicient. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 920-927; 
Dec. Dig. § 414.*] 

2. BANKituPTCY (§ 430*) — Petitiox to Revise — Disputed Questions of Fact. 

Disputed que.'^tions of fact cannot be reviewed on a pétition to revise 
authorized by Baiikr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 fU. S. 
Comp. St. 1901, p. 3432). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. § 439.*] 

3. Baxkiîuptcy (S 4.39*) — Review— Pétition to Revise — Scope of Review — 

Directions to Trustées. 

Under a pétition to revise authorized by Bankr. Act Julv 1, 1898, c. 
541, § 24b, 30 Stat. 553 (TJ. S. Couip. St. 1901, p. 3432), the Court of 
Appeals is liniited to a review In matter of law of questions of law^ 
arislug ont of the facts found or conceded, and hence In such a proceed- 
ing could not niake further orders requiring the trustées in bankruptcy 
to do particular things. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. S 439.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

4. Bankeuptcy (§ 269*) — Cobpobations— Rights or Stockiioi-ders. 

A stockholder of a bankrupt corporation has no standing for that rea- 
son in a bankruptcy case, nor right to require the trustées to answer 
his pétition to set aslde a sale to a reorganizatlon committee. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dig. § 269.*] 

5. Bankbuptcy (§ 261*)— CoRPOBATioNS — Sale of Assets — Notice to Stock- 

HOLDEBS. 

Siuce trustées in bankruptcy of a corporation held its assets for cred- 
itors or after payinent of debts for the corporation itself, stockhojders 

*For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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were not entitled to notice of a proposed sale of Its assets by the trustées 
to a reorganization commlttee. 

[Ed. Note.— For other cases, see Bankniptcy, Cent Dig. §§ 361, 362; 
Dec. Dig. § 261.*] 

6. Bankkuptcy (§ 100*) — Adjudication — Insolvency 

Wliile a bankruptcy adjudication of a corporation remains In force, 
tlie corporation must be regarded as insolvent for ail purposes of the 
bankruptcy administration, wbatever the value of its assets or the amount 
of Its liabilities. 

[Ed. Note. — For other cases, see Banlsruptcy, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. § 100.*] 

7. Bankruptcy (§ 88*) — Cobpobations — Surplus — Stockholders. 

An assumption that a corporation, the assets of whlch are being admin- 
istered in bankruptcy, Is not insolvent, and that there will be a surplus, 
does not make a stockholder a proper party to the bankruptcy case. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 58, 98-112; 
Dec. Dig. § 88.*] 

8. Corporations (§ 398*) — Ability to Act — Bankruptcy Pboceedings — In- 

carcération OF Officers. 

No inabillty of a corporation to act for itself could be Implied from 
the fact that its executive officers were In prison under conviction for 
using criminal methods in the sale of corporate stock to the public. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1592-1594 ; 
Dec. Dig. § 398.*] 

9. Bankruptcy (§ 268*) — Corporations — Sale of Assets — Reorganization 

committee — contbol. 

Where the trustées in bankruptcy of a corporation sold its assets to a 
reorganization committee, the court In a bankruptcy proceeding had no 
jurisdietion to control such committee or regulate the rights to be given 
to the stockholders of the bankrupt company on reorganization. 

[Ed. Note.— For other cases, see Bankniptcy, Cent Dig. §§ 372-379; 
Dec. Dig. § 268.*] 

10. Bankruptcy (§ 447*) — Revision — Submission — Détermination of Cause 
— Withdrawal or Pétition to Révise. 

A pétition to revise hàving been argued and submltted by both parties, 
petitioner moved to withdraw his pétition, to whlch the bankrupt's trus- 
tées objected, and, this beIng denied, petitioner filed its consent that the 
pétition to revise be rlismlssed. Held, that the flling of such consent did 
not deprive the trust» es of a right to a décision on the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 930; Dec. 
Dig. § 447.*] 

Pétition to Revise Order of the District Court of thé United States 
for the District of Maine ; Clarence Haie, Judge. 

In the matter of bankruptcy proceedings of the United Wireless 
Telegraph Company. On pétition by Joseph V. Witherbee to revise an 
order confirming a sale of certain of the bankrupt's assets to a reor- 
ganization committee. AfHrmed. 

Howard H. Williams, of New York City, for petitioner. 
Albert S. Woodman, Robert T. Whitehouse, and Woodman & 
Whitehouse, ail of Portland, Me., for respondent. 

Before DODGE, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

*For other cases see same topic t i numbsb In Dec. t Am, Digs. 1!K)7 to date, ft Rep'r Indexea 
202 F.— 57 
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DODGE, Circuit Judge. This purports to be a pétition under sec- 
tion 24b of the Bankruptcy Act to revise an order made October 12, 
1912, by the District Court in Maine, in a bankruptcy case pending 
before it. 

[1] The order was that a pétition filed in the case by this petitioner 
on May 22, 1912, be denied. The présent pétition allèges that the Dis- 
trict Court erred in denying the pétition addressed to it, and that the 
petitioner is thereby aggrieved. It does not allège that the error com- 
plained of was "in matter of law," nor are any spécifie errors of 
law assigned in it. It is, to say the least, doubtful whether we are 
required to consider a pétition to revise which is defective in thèse 
respects. Re Taft, 133 Fed. 511, 513, 66 C. C. A. 385. 

[2] The pétition to revise, however, allèges that no proof was taken 
in the District Court and no opinion filed, and this is admitted by the 
answer which the trustées in bankruptcy hâve filed in this court. We 
must regard the District Court, therefore, as having denied the péti- 
tion because as matter of law what it set forth did not entitle the 
petitioner to the relief he sought. If the déniai was for failure to 
support the pétition by proofs, there could hâve been no error in mat- 
ter of law. So far as the pétition and answer raise disputed questions 
of fact, they raise questions not properly before us in this proceed- 
ing. Re Stewart, 179 Fed. 222, 228, 102 C. C. A. 348. Whether the 
District Court erred or not, upon such facts as the pétition allèges and 
the answer admits, is the only question we can consider or détermine. 

[3] The pétition not only asks that the order complained of be set 
aside, but also asks this court to make further orders requiring the 
trustées in bankruptcy to do certain things. But in a proceeding un- 
der section 24b this court "is limited to a review in matter of law, 
and only questions of law arising out of the facts found or conceded 
can be determined." Re Stewart, 179 Fed. 222, 228, 102 C. C. A. 
348. No further attention will be given, therefore, to the request for 
directions to the trustées. 

It is ûndisputed on the record before us that the bankrupt in this 
case is the United Wireless Telegraph Company, a corporation ; that 
it has been adjudged bankrupt upon an involuntary pétition against 
it; that three trustées hâve been appointed and are acting; and 
that its estate is in process of administration under the Bankruptcy 
Act. By an order made April 4, 1912, the District Court, wifh the 
consent and approval of the creditors, authorized and directed the 
trustées to accept a certain ofifer made to them for the purchase of 
certain properties belonging to the bankrupt estate. They accordingly 
made an agreement with the intending purchaser for a sale of the 
properties upon the approved terms. Part of the agreed price had 
bçen paid to them, and certain stock delivered to them, to be held as 
security for the balance remaining due. Thereupon also on April 
4, 1912, they had reported their doings as above to the court, and the 
tourt had eritered an order confirming the sale. 

There has been no attempt, so far as the record shows, to revise 
or appeal from arïy of the orders of court authorizing and confirming 
the sale. But in his pétition filed May 22, 1912, the petitioner asked 
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the bankruptcy court to order the trustées to show cause why their 
agreement for sale, approved and acted on as above, should not be 
modified in a certain manner set foi th. He asked also that, pending 
the hearing, the trustées be enjoined from taking further steps toward 
carrying the sale into effect. 

The purchaser at the sale is a reorganization committee of the bank- 
rupt's stockholders. The only allégation in the pétition tending to 
show that the petitioner bas any standing in the bankruptcy case, for 
any purpose, is that he owns 50 shares of stock in the corporation. 
His pétition sets forth that it is brought on behalf of himself and of 
other stockholders similarly situated, who may care to join in the 
proceeding and share the expense involved. No other stockholder, 
however, has appeared to join in it. 

[4, 5] The fact that he is a stockholder gave the petitioner no stand- 
ing in the bankruptcy case, and no right, therefore, to require the trus- 
tées to answer his pétition. It gave him no such interest in the bank- 
ruptcy proceedings as would make him a proper party to them. The 
corporation, not its stockholders, had surrendered its property for ad- 
ministration, and the trustées were holding it because they had been 
vested with the corporation's title to it, not because any interests of 
stockholders in it had passed to them. They were holding it in trust, 
not for the stockholders, but for the creditors of the corporation ; or, 
after payment of ail debts, for the corporation itself. The petitioner 
alleged that the proceedings on April 4, 1912, were without notice 
to stockholders other than those composing the committee. No notice 
to stockholders of the proposed sale was necessary. The creditors 
were the only persons interested or entitled to notice. No requirement 
of notice to the bankrupt of such a sale is to be found in the act, 
still less any requirement of notice to the stockholders of a bankrupt 
corporation. 

[B] The pétition to the bankruptcy court contained an allégation 
that the corporation "is not now and for some time has not been in- 
solvent, but the value of its assets is now largely in excess of its Ha- 
bilities." Of course, while the adjudication remained in force (and no 
attempt to vacate it has ever been made, so far as appears), the cor- 
poration must be regarded as insolvent for ail purposes of the bank- 
ruptcy administration, whatever the value of its assets or the amount 
of its liabilities. West Company v. Lea, 174 U. S. 590, 19 Sup. Ct. 
836, 43 Iv. Ed. 1098. The allégation amounts only to saying that 
there will be a surplus belonging to the corporation after the bank- 
ruptcy administration is completed. There are further allégations in 
the pétition to the same eflfect, purporting to show also that the sur- 
plus will be of large amount. 

[7, 8] The assumption that there will be such a surplus, however, 
does not help to make a stockholder a proper party in the bankruptcy 
case. The surplus would belong to the corporation, not to its stock- 
holders. The trustées would hold it for the bankrupt, from whom 
it came to them. Re Hoyt, Fed. Cas. No. 6,806. For the purpose of 
returning it, whether under section 66b or otherwise (Johnson v. Nor- 
ris, 190 Fed. 459, 111 C. C. A. 291), the court could not recognize 
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stockholders — it could deal only with duly autliorized représentatives 
of the corporation. The court's jurisdiction being limited, and only 
that necessary to enable it to administer the estate under the bank- 
ruptcy act, it would be without power to hear and détermine claims 
made by others to property in its control for the purpose only of be- 
ing returned to the bankrupt f rom whom it came. In an affidavit later 
filed by the petitioner, in the bankruptcy court, on September 12, 1912, 
it is stated that the bankrupt was not represented when the sale was 
ordered and confirmed, because "its executive officers were in prison, 
having been convicted of criminal methods in the sale of stock of the 
bankrupt company to the public." Even if représentation of the bank- 
rupt had been necessary at the hearing regarding the sale, it is obvi- 
ons that no inability of the corporation to act for itself could be im- 
plied from the facts thus stated. 

The grounds set forth in the pétition to the bankruptcy court for 
the relief therein sought were certain alleged doings of the reorganiza- 
tion committee, claimed to hâve been in violation of the rights of 
stockholders. It was asserted that terms prescribed by the committee, 
upon which stockholders might subscribe to a plan of reorganization, 
were inéquitable, and such that many stockholders could not comply 
with them. It was asserted that the committee was reselling the as- 
sets purchased by it for certain stock of another company, and that, 
unless this stock was distributed pro rata among the bankrupt's stock- 
holders, the effect of the trustées' sale would be to let certain stock- 
holders profit at the expense of a majority. The bankruptcy court 
was asked to require the trustées, before completing the sale ordered, 
to modify their agreement with the committee so as to require the 
"distribution of any proceeds over and above the amount necessary to 
satisfy the indebtedness of the bankrupt and the expenses of this pro- 
ceeding equally among ail the stockholders." 

[9] If any circumstances could, in any event, hâve justified the 
bankruptcy court in directing its trustées not to complète a sale ap- 
proved by creditors, ordered by the court and partly carried into ef- 
fect, it is obvions that no such circumstances appeared from this pé- 
tition. The committee was before the court only as the highest bid- 
der for the property to be sold. Whether it was composed of stock- 
holders of the bankrupt corporation or not, whether it had authority 
from them or not, or what dealings, if any, there had been between 
it and them, were ail matters in which the court was in no way con- 
cerned. The attempted interférence by a stockholder owning 50 
shares out of 1,200,000, with the trustee's performance of what the 
court had authorized and directed, was wholly un justified by any- 
thing alleged in the pétition, and déniai of the pétition was the only 
action which the court could hâve taken. 

[10] This case was argued and briefs submitted by both sides on 
January 30, 1913. Afterward, on February 6, 1913, the petitioner 
moved to withdraw his pétition to revise. The trustées objecting, this 
motion was denied. American Bell, etc., Co. v. Western Union, etc., 
Co., 69 Fed. 666. 16 C. C. A. 367; Pullman Co. v. Transp. Co., 171 
U. S. 138, 146, 18 Sup. Ct. 808, 43 L. Ed. 108. Thereafter, on Febru- 
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ar^ 11, 1913, the petitioner filed his consent that the pétition to revise 
be oismissed. Notwithstanding this, however, we think the trustées 
are entitled to a décision by the court. 

Let there be a decree affirming the order of the District Court, with 
costs for the respondents. 



AUMOIIR & CO. V RENAKER et al. 

(Circuit Court of Appeals, Slxth Circuit. Marcli 4, 1913.) 

No. 2,282. 

1. COMPEOMISE AND SETTT^EMEXT (§ Va") MiSTAKE — NATURE OF ReLIEP. 

Whei-o a coniprouiise and settlfiment was effected after extended ne- 
gotiations couceniiiig deuiands wliolly uiiliquldated on both .sides, when 
It was discovered that by mlstalce a payment made by eomplainaiit of 
.f!4,000 had been omltted, of wlilch défendant liad lînowledge but kept 
silent, complainant was. at niost, entitied to bave the settlement set 
aside and the whole controrersy opened, and was uot entitled merely to 
bave the settlement surcliarged to the estent of the uiistake. 

[Ed. Note. — l'or other cases, see Compromise and Settlement, Cent. Dig 
§§ 67, 71-75; Dec. Dig. § 19.*] 

2. Compromise and Settlkmenï (§ 19*) — Unliquidated Demakds — Mtstake. 

Where by eomplainant's mistake, of which défendant had knowledge, a 
settlement of unliquidated dc]nands betweon them was arrived at with- 
out taking into considération a p.iyment of $1,900 niade by complainant 
to défendant, the burden was on complainant, in a .suit to set aside the 
settlement, to show that it had, in fact, been injured, and that the sub- 
stantial eijuities of the parties required that défendant should make some 
repaymeiit to complainant because of the mistake. 

[Ed. Note. — For other cases, see Comi)romise and Settlement, Cent. Dig. 
§§ 67, 71-75; Dec. Dig. § 19.*] 

3. Compromise akd Sktti.emenï (§ 19*) — Mistake — Suit to Vacate — Cross- 

Bill. 

In a suit to .set aside a compromise and settlement b<,"canse of eom- 
plainant's mistake iu omitting to take into considération a i)ayment of 
$4,900 made to défendants, défendants, having asked no affirmative re- 
lief, were not recjuired to flle a cross-bill in order to authorize the court 
to consider their original equities in determining whether in equity and 
in good conscience they were liable for any amount to complainant not- 
withstanding the mistake. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dig. 
§§ 67, 71-7.j; Dec. Dig § 19.*] 

4. Compromise and Seulement (§ 19*) — Vacation — Mistake — Evidence. 

In a suit to set aside a compromise and settlement agreement for eom- 
plainant's mistake in élimina ting from considération a paymeut made to 
défendant of $4,900, it appearing that, notwithstanding such mistake, de 
fendant had already sustalned more thau half the loss under a contract 
between the parties, resulting from the fault of one or the other, or 
Ijrobably both, the court properly determined that défendant had no money 
which in equity belonged to complainant, and that it was therefore not 
entitled to a vacation of the settlement. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dig. 
§§ 67, 71-75 ; Dec. Dig. § 19.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Kentucky ; Andrew IVI. J. Cochran, Judge. 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to flate, & Rep'r Indeiies 
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Suit in equity by Armour & Co. against S. Renaker and others. 
From a decree for défendants (191 Fed. 48), complainant appeals. 
Affirmed. 

At the close of extended business deallngs between the parties eomplaln- 
ant's (appellant's) books showed an indebtedness to it from défendants (and 
associâtes), amounting to about $4,000. Défendants denied some items and 
claimed off-sets or counterclaims, ail to such an estent that the net balance, 
due from complainant to them, was about $7,500 (allowing crédit to com- 
plainant only for the same payments which it had cUarged on its books). 
Negotiations rçsulted in an ofCer by complainant that It would pay to de- 
fendants $1,500 in full settlement of ail claims both ways. Défendants ac- 
cepted this ofCer, the payment was made, and ail parties joined in a written 
coiitract of mutual compromise and satisfaction. Later complainant dls- 
covered that from its books and from its statements rendered it had omitted 
one payinent of about $4,900 which it had made to détendants; and the év- 
idence fairly requires the conchision that défendants, when they accepted 
the ofCer and closed the compromise contract. knew that complainant was 
laboring imder this mistake. Complainant liled this bill, asking that the 
settlement be surchargea with this sum of $4,900, and that it hâve judg- 
ment against défendants for this amount Proofs were taken covering, not 
only the matter of the mlstalce and the settlement contract, but also the 
entire original dispute. The District Judge, though convinced of the mistake 
and that (not improbably) the défendants knowingly took advantage thereof. 
yet was not satisfied that upoii the whole matter complainant had suffered 
any injustice, or that défendants had any money v-v.ir'U rightfuUy belonged 
to complainant. He therefore dismissed the bill. 

Brown & Nuckols and T. L,. Edelen, ail ot Frankfort, Ky., for ap- 
pellant. 

J. T. Simon, of Cynthiana, Ky., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. We find three questions of law anc 
one of fact presented by this record. They are whether a complain- 
ant, under such a situation, may surcharge a settlement without re- 
opening thé original dispute; where the burden of proof is when the 
matter is reopened ; whether a cross-bill was necessary ; and whether 
the évidence justiiied the final conclusion of the District Judge. 

[1] 1. This was not the case of a mère mistake in figures where 
the parties were settling an account according to some exact methods 
of computation. The matters in dispute on both sides were largely 
or wholly unliquidated and incapable of liquidation by an accountant. 
They involved estimâtes of expenses and of damages, and the only 
settlement possible was by "lump sum" method. It is found as a fact 
by the District Judge, and is obvious enough, that the défendants 
would not hâve made the settlement on the basis which they did, if 
inodiiîëd by the sum of this mistake. If complainant's account and 
demand had been rectified and increased by this sum, défendants 
niight or might not hâve made some further concessions than they 
did make. No one knows. In such a situation we think it is very 
clear that the settlement cannot be merely surcharged and then eii- 
forced. If it made a decree on this theory, the court would be niak- 
■in?. for the parties, a contract which they never made, and which it 
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is not likely they ever would hâve tnade. When a dispute of such a 
character is compromised and settled, and when one party is acting 
under a material mistake of fact, and the other party knows of such 
mistake and keeps silent, the party who is misled by the mistake is 
entitled (no other conditions forbidding) to hâve the settlement va- 
cated and the parties restored to their original situation; but that is 
the extent of his right, and that was the extent of complainant's right 
to rehef in this case. 

[2] 2. The question of burden of proof seems to hâve been prac- 
tically important. The damages claimed by défendants would be dif- 
ficult to establish according to strict rules of proof; and if the set- 
tlement had not been made, and the défendants had been compelled 
to bring suit or affirmatively to establish their demands on a counter 
claim, they might hâve been, in part, unable to make the necessary 
proof, and so might hâve failed. The présent litigation finds the mon- 
ey, the right to which is disputed, in the hands of défendants. It has 
been voluntarily paid over by complainant. True, it is not entirely ac- 
curate. to speak of this payment as voluntary, since it was affected by 
the mistake, but it was within the sum which défendants were in good 
faith demanding and within the claim which they might hâve estàb- 
lished or which complainant might eventually hâve conceded. We 
think the District Judge was right in putting upon complainant the 
burden of showing with reasonable clearness or certainty that it had 
been injured, and that the substantial equities of the parties required 
some repayment to it — in other words, the burden of showing its right- 
ful and équitable title to the money in dispute as well as the merely 
légal right which might, prima facie, flow from the fact of payment 
by mistake. 

[3] 3. Défendants filed no cros»-bill, and their answer does not 
set up ail the claims which their proof developed. It is now urgèd 
that for lack of cross-bill the court could not consider défendants' 
original equities. This position is not well taken. Défendants are not 
seeicing to impeach or reform any contract, or to hâve any affirmative 
decreè in their favor. They are defending. Their proofs only indi- 
cate reasons why the existing situation shall be let alone, and why 
complainant is not entitled to relief in equity. This does not call for 
a cross-bill. Further, complainant, by its bill, did not ask specifically 
the only relief to which it was entitled, viz., a gênerai re-examination 
of the dispute, it prayed relief to which it had no right, it has no 
standing except under its prayer for gênerai relief, and it canhot com- 
plain if the court, upon which it had by its complaint and its prayer 
conferred gênerai jurisdiction of the subject-matter, proceeded to dis- 
pose of the whole controversy upon the proper légal theory. 

[4] 4. Upon the question of fact involved, we see no occasion to 
revise the conclusion reached by Judge Cochran. If the contract had 
been carried out to the letter by both parties and the mistaken double 
payment had not been made, défendants would hâve been entitled, at 
the end, to receive some $14,000. Including the $1,500 final payment 
made and the $4,900 error, they still suffer more than half the loss 
resulting from the fault of one or the other or (probably) both. The 
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District Judge gave exhaustive study to a vcry extended record, and 
his conclusion is : 

"Yet, notwlthstandlng thls certain mlstake on platntlff's part, I am much 
persuaded fhat the plalntiff ought not to recover. Tliis Is not beeause the 
mlstake was not mutual. I do not understand that In such a case as we hâve 
hère It is essentlal that the mlstake be mutual. It is beeause, under the dr- 
cumstances, It is not équitable that plalntiff should recover. It seems to me 
that $1,500 is no more than plalntiff should hâve paid défendants In settle- 
ment The évidence makes clear that the plalntiff was at fault. • * * It 
also satlsfles mp that plalntiff had no right to deduct most, if not ail, the 
items whlch it cialmed the right to deduct in both accounts from the amount 
due défendants. As it is, the défendants hâve stood more than one-half of 
the loss on the four shipments in question, and I think that was enough for 
thetn to stand. I am quite sure that knowledge on the part of défendants 
that plalntiff was advised as to the tnie state of the mattcr as to whioh it 
was mistaken would not bave led them to consent to any better settlement 
than they did." 

It results that the decree should be affirmed, with costs. 



CHASE V. FAIÎMEES' & MEIICHANTS' NAT. BANK OF BALTIMORE. 

(Circuit Court of Appeals, Third Circuit January 14, 1913.) 

No. 1,&44. 

Banketjptcy (§ 391*) — RionTS ov Cbeditoes — Action oy Provable Claim. 
The pendency of l)ankruptcy proceedings is not in Itself a bar to an 
action agaiust the bankrupt on a provable debt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. Si 637-655; 
Dec. Dlg. § 391.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Joseph Bûffington, Judge. 

Action at law by the Farmers' & Merchants' National Bank of Balti- 
more against Howard A. Chase. Judgnient for plalntiff, and défend- 
ant brings error. Affirmed. 

John Lisle and Sam'l Scoville, Jr., both of Philadelphia, Pa., for 
plalntiff in error. 

F. B. Bracken, of Philadelphia, Pa., for défendant in error. 

Before GRAY and McPHERSON, Circuit Judges, and RELL- 
STAB, District Judge. 

J. B. McPHERSON, Circuit Judge. On April 12, 1911, the Partn- 
ers' & Merchants' National Bank of Baltimore brought suit to recovCf 
more than $11,000 from Howard A. Chase, the maker of three promis- 
sory notes dated respectively August 8, September 4, and October 6, 
1906. The affidavit of défense set up the following f acts as — 

" • * 'a just, true, and complète défense to the cause of action as set 
forth in plaintiff's statement of clalm. 

"Défendant allèges: That heretofore and on or about the 27th day of 
March, A. D. 19f)T, be was duly adjudicated an involuntary bankrupt by pro- 
ceedlngs commenced against him 1» the District Court of the United States 

*For otbar eues se« Btuue U>pi« * i «uuseb In Dm. ft Am. Dlg>. 1907 ta data, & Reft'r Indexa* 
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for the Eiisterii District of Teniisylvania. That in the course of said pro- 
cpediiigs Chester N. Farr, Jr., was duly elected as trustée in bankruptey of 
tlie estate of this défendant and lias qualifled as sucli, and that tlie said 
bankruptey proceediugs are still peuding and uiidetermined, and tliat said 
trustée lias uever flled liis accouiit or boen discharged as trustée of dcferid- 
ant's estate. That the elaini on whieh this suit is based was included in 
the schedules filed by this défendant in said bankruptey proceedings, being 
one of the debts specified by this défendant in said proceedings. That your 
déponent is infornied and believes that the claim on which this suit was 
brouglit was duly proved and filed by the plaintiff in this suit in connection 
with said banla-ui»tey proceedings. That this suit bas been brought subsé- 
quent to the institution of thèse bankruptey proceedings and after a trustée 
of defendaiit's estate was elected, and that the debt on which tliis suit is 
founded is one which is dischargeable in the event of défendant'» obtainiug 
his discharge in said bankruiJtcy proceedings." 

The affidavit was held to be insufficient, and judgment was enterec 
for the ftill amotint of the claim. In thus deciding we think the Dis- 
trict Court was clearly right. It will be observed that the affidavit 
does not aver the granting of a discharge, or even the pendency of an 
application therefor. As the record of the bankruptey proceedings 
is not in évidence, we can only conjecture why averments of such ob- 
vious importance do not appear. The silence of the affidavit can be 
accounted for by supposing either that no application for discharge 
was ever made, or that the discharge was ref used ; but we shall not 
assume either explanation to be correct, although it is certain that the 
situation has not been completely disclosed. In such an affidavit the 
défense is presumed to be stated as strongly as possible, and we might 
therefore be justified in supposing as much as this, at least — that for 
some reason no application for a discharge was ever made, and that 
no application can now be made after the lapse of more than 18 months 
since the adjudication. But, even if we take the aspect of the case 
most favorable to the défendant, the utmost we can présume is that, 
as the bankruptey proceedings are still peuding and undetermined, 
there is a possibility, uniikely as it may be, that the bankrupt may still 
obtain a discharge. Such a situation, however, is in itself no bar to a 
suit like the présent. We find nothing in the act to prevent a creditor 
from bringing his action upon a provable claim, even after adjudi- 
cation. If a suit antedate the adjudication, section 63a(5) (Act July 1, 
1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]) allows it to 
be prosecuted to judgment ; and reasons may readily exist to make even 
a postdated suit désirable, e. g., to avoid the possible bar of the statute 
of limitations, or to liquidate the claim, or to fix a secondary liability 
on another person. Enforcement of the judgment in such a suit pré- 
sents a diiïerent c|uestion, but with that we are not now concerned. 
The creditor is now asking, not for exécution, but merely that judg- 
ment be entered in his favor, and to that we see no objection. The 
act does not forbid it, and (as we hâve just stated) there may be good 
reasons by a creditor should be allowed to reduce a provable claim 
to judgment, even by bringing suit after adjudication. In one of the 
common pleas courts of Pennsylvania a closely similar situation has 
been satisfactorily discussed by Président Judge Endlich (Reading 
Trust Co. v. Boyer, 15 Pa. Dist. R. 45), and, indeed, we hear of no 
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décision to the contrary in any court. Re McBryde (D. C.) 99 Fed. 
686, cited by the learned judge below, supports the présent suit. 

To permit such an action may pcrhaps be discretionary ; the argu- 
ment in favor of the bankrupt can hardly go f arther than that ; but, 
even if this be so, we can only say that nothing appears to show an 
improper exercise of the court's discrétion, 

The judgment is affirmed. 



CHASE V. NATIONAL BANK OF COMMERCE. 

(Circuit Court of Appeals, Third Circuit. January 14, 1913.) 

No. 1,658. 

In Error to the District Court of tlie United States for the Eastern District 
of Pennsylvania ; Joseph Bufflngton, Judge. 

Action at law by tlie National Bank of Commerce against Howard A. Chase. 
.Tudgment for plaintiffi, and défendant brlugs error. Affirmed. 

John Liste and Saml Seoville, Jr., botU of Phlladelphia, Pa., for plaintlft' 
in error. 

F. B. Braclcen, of Philadelphla, Pa., for défendant in error. 

Before GRAY and MePHBRSON, Circuit Judges, and RELLSTAB, District 
Judge. 

j. B. McPHEIlSON, Circuit Judge. For reasous giveu in Chase v. Farmers' 
& Merchants' National Bank of Baltimore, 202 Fed. 904, this judgment is 
affirmed. 



CHASE V. FIRST NAT. BANK OF EXGLTSHTOWN. 

(Circuit Court of Appeals, Third Circuit. January 14, 1913.) 

No. 1,059. 

In Error to the District Court of the United States for the Eastern District 
Of Pennsylvania ; Joseph Bufflngton, Judge. 

Action at law by the First National Bank of Eugllshtown against Howard A. 
Chase. Judgment for plaintiff, and défendant brings error. Affirmed. 

John Lisle and Saml. Seoville, Jr., botl^ of Philadelphla, Pa., for plaintiff 
in error. 

P. B. Bracken, of Philadelphla, Pa., for défendant in error. 

Before GRAY and McPHERSON, Ciïenlt Judges, and RELLSTAB, District 
Judge. 

J. B. McPHERSON. Circuit Judge. For reasons given in Chase v. Farmers' 
& Merchants' National Bank of Baltimore, 202 Fed. 904, this judgment is 
affirmed. 



CHASE V. FIRST NAT. BANK OF JAMESBURG. 

(Circuit Court of Appeals, Third Circuit. January 14, 1913.) 

No. 1,660. 

In Error to the District Court of the United States for the Eastern District 
of Pennsylvania: Joseph Bufflngton, Judge. 

Action at law by tlie First National Bank of Jamesburg against Howard A. 
Ohase. Judgment for plaintif!', and défendant brings error. Affirmed. 
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Jolm Lisle and Saml. Scoville, Jr., both of Philadelphia, Pa., for plaintiff in 
error. 

F. B. Bracken, of Philadelphia, Pa., for défendant in error. 

Before GRAY and McPHEESON, Circuit Jndges, and RELLSTAB, Dis- 
trict Judge. 

J. B. McPHEESON, Circuit Judge. For reasons given in Chase v. Farmers' & 
Marchants' National Bank of Baltimore, 202 E'ed. 904, this judgment is af- 
firmed. 



In re PATTERSON. 

(Circuit Court of Appeals, Sixth Circuit February 14, 1913.) 

No. 2,278, 

BANKEtiPTCT (§ 340*) — Claims — Allowancb. 

Where, during the four years following dissolution of a flrm by the 
death of the senior member and the intervention of bankruptcy, the 
widow was paid by the continuing partner, from the business in cash 
and merchandise, $4,100, and the only shovving as to the value of the 
deceased partner's interest which descended to the widow was the value 
at wliich it was inventoried in the settlement of the deceased partner's 
estate, which was $4,480, sueh amount having been paid to the widow 
In good faith and not being recoverable. In addition to the losses rea- 
sonably to be inferred from bankruptcy, would be regarded as having 
satisfied the widow's interest in the flrm. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan; Alexis C. Angell, Judge. 

In the matter of bankruptcy proceedings of Jesse D. Patterson, do- 
ing business as R. S. & J. D. Patterson. From a decree affirming the 
referee's order, and allowing a claim of EveHna E. Patterson, the 
trustée appeals. Affirmed in part, and, as modified, remanded for 
further proceedings. 

Moore & Wilson and J. A. Muir, ail of Port Huron, Mich., for ap- 
pellant. 

C. L. Benedict and E. E. Stockwell, both of Port Huron, Mich., for 
appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges, 

PER CURIAM. This is an appeal from a decree affirming an al- 
lowance by the référée of a claim of Evelina E. Patterson against the 
estate of the bankrupt, J. D. Patterson, in the sum of $7,480 and in- 
terest. J. D. Patterson, engaged in business under the name of R. S. 
& J. D. Patterson, was adjudged bankrupt and James A. Muir was 
elected trustée in 1908. The claim in dispute as originally filed was 
for $16,436.62. According to the proof of claim, the considération in 
part was a loan of $3,000 by claimant to the bankrupt, représentée! 
by his promissory note to her order dated October 1, 1907; the re- 

•For other cases se© same toplc à i numbek In Dec. £ Am. Digs. 1907 to date, & Kep'r Indexes 
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mainder was the purchase price of a stock of jewelry, etc., stated to 
hâve been bought by the bankrupt of his father, R. S. Patterson (since 
deceased), supplemental proof being made stating that the sum owing 
on such purchase at the death of deceased was $12,041.46. For some 
time prior to September, 1903, R. S. Patterson and J. D. Patterson 
were copartners, trading under the name of R. S. & J. D. Patterson, 
at Port Huron, Mich. R. S. Patterson died testate in February, 1904, 
and claimant is his widow, sole legatee, and executrix, and the mother 
of the bankrupt. 

Written objections were filed by the trustée and certain creditors to 
the allowance of this claim. Several issues of fact arose upon thèse 
objections. One was whether in September, 1903, J. D. Patterson pur- 
chased the interest of R. S. Patterson, in the copartnership business ; 
another was whether the claimant became a partner in the business after 
the death of her husband. If in his lifetime the father sold his interest 
in the partnership to his son, the widow's right as sole legatee extendecl 
to whatever sum remained unpaid. If such sale did not take place, the 
effect of the death was to dissolve the partnership, and the effect of the 
will was to vest in the widow the undivided interest of the testator in 
the partnership assets. If in either event stated the widow entered into 
copartnership with her son, it is urged that the $3,000 claim in éfïect 
represents a loan to the firm and so to herself. The évidence is con- 
flicting both as to the alleged sale by the father, and the subséquent 
partnership between the mother and son. The conclusions of the 
référée upon the évidence were against the theory of sale by the father 
or of partnership of the mother ; and we are unable to discover any 
sufficient reason under the f acts and the applicable law to disturb the 
confirmation of either of thèse conclusions. 

However, we cannot sustain the portion of the award depending on 
a supposed sale or conversion of the undivided interest of the widow 
in the assets. The évidence was meager and unsatisfactory touching 
the value of the portion bequeathed. In the opinion of the référée 
it was worth $4,480. This value was fixed by appraisers, as shown 
in an inventory filed by the executrix in the probate court of St. Clair 
county. She never asked for an accounting and none was ever made 
as to her interest ; and, apart f rom this appraised value, no steps were 
ever taken to hâve such value ascertained. The widow permitted her 
share to remain in the business f rom the time of the death of her hus- 
band until the institution of the bankruptcy proceedings, a period of 
about four years. The trustée claims that she h as received the value 
of her interest. An account contained in a ledger used in the busi- 
ness and oflfered in évidence as the account of claimant shows that 
during the period mentioned she received from the business in mon- 
eys and merchandise upwards of $4,100. If there be added to this 
such losses as are reasonably to be inferred from the bankruptcy, we 
are constrained to believe that the widow has received the substantial 
value of her portion; but there is nothing to indicate that the pay- 
ments to her were not made in good faith, and believed by both to be 
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rîghtful, or that any évasion of the bankruptcy Law (Act July 1, 1898, 
c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) was contempiated 
by either ; and so there would be no room for demanding repayment. 
We do net think she understood the nature of the daim she pre- 
sented, so far as it related to her alleged share in the assets. She was 
more than 70 years of âge, afflicted with serions infirmity of hearing, 
and without business expérience. We might remand for a more 
complète hearing, but, looking to the interests of the creditors, includ- 
ing those of claimant, we are convinced that ail will be benefited if 
this litigation is brought to a close. One object of the bankruptcy act 
is dispatch in the administration of estâtes ; another is économie ad- 
ministration. 

The claim upon the promissory note, with interest, as allowed by 
the référée and confirmed by the court below, must stand ; the re- 
mainder of the claim will be denied ; and the decree below is accord- 
ingly modified with costs, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 



TAXICAB CO. OF MEMPHIS v. PARKS. 

(Circuit Court of Appeals, Sixtli Circuit March 4, 1913.)' 

No. 2,297 

Municipal Corpoeations (§ 706*) — Streets — Use bt Taxicabs — Injuet to 

PeDESTRIANS — CONTBIBUTOBY NEGLIGENCE INSTBLXTIOSS. 

Plaintifi, having alighted from ttie front right-hand door of a street 
car at a street intersection, was struck by one of defendant's taxicabs, 
wtiich was overtaking and passing the street car at a rapid rate, before 
plaintiff could reacli the curb. One side of the taxicab was within two 
leet of the curb, and there were but elghteen Inches between the other 
side of the cab and the side of the car. Eeld, that a request to charge 
that If plaintiff did not look to see whether there was any vehicle coming, 
or, looking, saw the taxicab, and nevertheless started to cross in front of 
It, he was guilty of contributory négligence, was properly refused for fail- 
ure to take Into considération the fact that plaintiff mlght bave found 
himself in a place of apparent péril, where a prudent man might hâve 
thought the safest thing to do was to attempt to reach the curb. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. i 
1518 ; Dec. Dig. § 706.*] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Action by Robert W. Parks against the Taxicab Company of Mem- 
phis. Judgment for plaintiff, and défendant brings error. AfBrmed. 

Trezevant, Bartels & Trezevant, of Memphis, Tenu., for plaintiff 
in error. 
Caruthers Ewing, of Memphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON. Circuit 
Judges. 

'For otber cases ses aame tapie à S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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DENISON, Circuit Judge. Parks, as plaintiff below, recovered a 
judgînent against the Taxicab Company for personal injuries result- 
ing from the négligent driving of one of the defendant's taxicabs. 
The Street car on which Parks was a passenger had stopped at the 
further side of a street intersection, and Parks alighted from the 
front, right-hand door. Before he reached the curb, he was struck 
by a taxicab, which was overtaking and passing the street car, and 
(as plaintiff testifies) was running very fast. 

The Taxicab Company, conceding that the meritorious questions 
of fact were decided against it by the jury and that the charge of the 
court was generally correct, complains solely that the court refused 
the defendant's requested instructions on the subject of contributory 
négligence. Thèse instructions were, in substance, that if plaintiff, 
before starting to cross the space from the street car to the curb, 
did not look to see whether any vehicle was coming, such failure to 
look was of itself contributory négligence which would bar the re- 
covery; and that, if he did look, saw the approaching taxicab, and 
nevertheless tried to cross in front of it, then, again, a recovery would 
be barred. 

To support its position, the Taxicab Company relies upon the fa- 
miliar rule which puts upon a pedestrian about to cross a city street 
some duty of care in the matter of looking out for approaching ve- 
hicles (Elliott on Roads and Streets, pp. 667, 668), and especially re- 
lies upon Kauffman v. Nelson, 225 Pa. 174, 73 Atl. 1105, in which 
this rule is applied to one who has alighted from a street car and is 
about to cross to the curb. We think it unnecessary to consider, in 
détail, the line of such cases, or to examine whether the Pennsyl- 
vania case, upon its facts, seems rightly decided. They ail, either in 
express terms or by necessary implication, include, as an élément of 
the situation, the fact that plaintiff was in a place of safety, and from 
that place stepped into the danger zone. In the instant case, although 
one side of the passing taxicab was within two feet of the curb, yet 
there was not more than eighteen inches between the other side of 
the cab and the side of the street car ; indeed, perhaps even this space 
was lessened by the projecting car step or door. From this physical sit- 
uation it follows that, unless plaintiff was bound to look back down 
the street before he stepped from the car to the pavement (and this 
is not claimed), it may well be that when he saw the cab coming, if he 
did see it, he found himself in a place of apparent péril where a pru- 
dent man might hâve thought the saf est thing to do was to attempt to 
reach the curb. The same considérations would apply to the suppo- 
sition that he did not look. This condition is not included in either 
of defendant's requests on the subject; and, for that reason, if for 
no other, their refusai was not error. Défendant was entitled to ap- 
propriate instructions on this subject, but its requests went too far. 
The judgment is afifirmed, with costs. 
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NEMCOF et al. v. UNITED STATES. 

(Circuit Cîourt of Appeals, Thlrd Circuit March 7, 1913.) 

No. 1,618. 

Ikdictmest and Information (§ 196*) — Omission — iMPEErEcriON in Matteb 

OF FOBM. 

Where an Indlctment for consplracy to conceal assets of a bankrupt 
from his trustée omitted to charge a consplracy wlth the bankrupt, and 
did not allège that défendants had consplred, not only with each other, 
but wlth "other persons to the grand Inquest unknown," such defect, 
when objeeted to for the first time after conviction, would be regarded 
as one of form only within Rev. St. § 1025 (U. S. Comp. St. 1901, p. 720), 
and therefore not fatal. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. ii 628-635 ; Df^. Dig. ? 196.*] 

Gray, Circuit Judge, dissonting. 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; James B. Holland, Judge. 

Charles Nemcof and another were convicted of conspiracy, and they 
bring error. Affirmed. 

John Monaghan, E. Clinton Rhoads, and David Serber, ail of Phil- 
adelphia, Pa., for plaintiffs in error. 

Jasper Yeates Brinton and John C Swartley, both of Philadelphia, 
Pa., for the United States. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The unusually full and elabo- 
rate indictment that is now attacked as fatally insufficient, although in 
one particular only, was found a true bill on December 13, 1910. If it 
be carefully scrutinized, a pleader's omission may perhaps be discov- 
ered; but, if such there be, it could hâve been easily cured if (as they 
should hâve donc) the défendants had promptly objeeted. The defect 
was as manifest then as it is now, but for almost a year they made 
no complaint. Apparently they had no doubt concerning the nature 
and scope of the charge, and saw no need to subject its language to 
the exacting test that we are now urged to apply. Even when tHe 
case was called for trial in September, 1911, they neither demurred 
nor moved to quash, but pleaded "not guilty," and took an active part 
in the contest that followed. This lasted for eight or nine days, and 
resulted in a verdict of conviction. Then for the first time, after a 
prolonged trial upon the merits to which no error is assigned, they 
made known their objection to the indictment on the ground of in- 
sufficiency, and moved to arrest the judgment. Failing to convince the 
District Court, they renew the objection hère. 

The controversy aflfords an excellent example of trial with Hmited 
liability, for it is clear that, if sentence could never be impôsed on 
the indictment, the défendants ran no real risk in taking the chance of 
a favorable verdict. The narrowness of the ground upon which their 

*For otber easea see same toplc & | numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inde::es 
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contention rests îs apparent from the frank concession tliat tlie inclict- 
ment would be unquestionably good if the pleader had simply added 
the phrase (usually inserted to comply with the customary lorm) that 
the défendants had conspired, not only with each other, bnt also with 
"other persons to the grand incjuest unknown." Their position will ap- 
pear in the following quotation from the brief ; the same concession 
being made in several similar passages : 

"We do not conteiid that under no circumstances conUI the défendants Lave 
been prosecuted for conspiracy to commit an offense nnder the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3418J). 
AU that we contend is that they cannot be so proseoUiKi miless the bankrupt 
Granich is a party to the combinatiou. If lie was, the indictnient should liave 
so alleged. 

"Had it eharged that the conspiracy was between the défendants and the 
banlcrupt Granich, or between the défendants and 'divers otlier persons,' a 
method recognized by law as a means of inchiding conspirators not being 
j>rosecuted, and which would hâve inclnded and beeu tantanionnt to an al- 
légation that the conspiracy was with the baukrnpt Gra)iich, tlien the acts 
of the bankrupt as well as of the other conspirators would hâve been con- 
templated. If done, sueh acts would hâve been criminal as to one of the 
conspirators, to wit, Granich, and so made the consi)iracy criminal as to ail. 
Ou consummation of such a conspiracy section 2!)b (1) would hâve been vio- 
lated beeause eue of the conspirators, the liankrupt, would be guilty of con- 
cealment from his trustée and could be Indicted under section 29b (1)." 

Summarized, the argument is this: The charge is conspiracy to 
commit a crime. The crime is the conceabnent of assets from a trus- 
tée in bankruptcy. This offense can only be committed by the bank- 
rupt himself ; but the bankrupt is neither nanied as a conspirator 
(although the indictment clearly sets forth his participation), nor is he 
included by a formai averment embracing "other persons," etc. There- 
fore the défendants bave been improperly convicted of conspiring to 
commit a crime that neither one nor both of them could commit, ei- 
ther separately or together, unless they conspired with the bankrupt 
himself. And, as a conspiracy with him is not eharged in direct and 
précise terms, the final resuit is said to be that the indictment fails to 
set out an indictable oiïense. 

We shall not attempt to follow the earnest and elaborate argument 
that was made on behalf of the défendants. In our opinion it is some- 
what belated, and it certainly has not satisficd us that the smallest 
injustice has been done. The omission comjjlained of seems to fall 
fairly within the spirit of Rev. Stat. § 1025 (U. S. Comp. St. 1901, p. 
720), and to be a "defect or imperfection in matter of form only, 
which shall not tend to the préjudice of the défendant." A situation 
much like this is discussed in Cohen v. United States, 157 Fed. 651, 
85 C. C. A. 113, and we are content to concur in substance with the 
Court of Appeals of the Second Circuit. We may note, also, that 
timely objection had been taken there by demurrer in the Circuit 
Court. United States v. Cohen, 142 Fed. 983. Neither court was con- 
vinced that the objection should prevail. 

The judgment is affirmed. 

GRAY, Circuit Judge, dissents. 
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C. H. I.AWP.EiNCE & CO. v. SErBURN, Collector of Internai Revenue. 

(Circuit Court of Appeals, Fiftli Circuit. February 25, 1913.) 

No. 2,370. 

1. ArPEAL AND Erbok (§ 730*) — Assignments of EnKOP. — Ikstkuctions — Re- 

viEw — Record. 

Charges glven will not be reviewed, where the asslgnments of error 
State no facts proven or In issue to enable the appellate court to déter- 
mine wJiether tlie charges were material or relevant to the issue sub- 
mltted to the jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3013- 
3010 ; Dec. Dig. § 730.*] 

2. IxTEHNAL Revenue (§ 16*)— Adulteeated Butter — Taxation— Intent. 

For a dealer in adulterated butter to be liable to the internai revenue 
tax iuiposed by Act Cong. May 9, 1902, c. 784, 32 Stat. 193 (U. S. Comp. 
8t. Supp. 1911, p. 1339), it is ininiaterial whether the dealer knowingly 
eu2;aged in the business or not. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 16.*] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Foster, Judge. 

Action by C. H. Lawrence & Company against Edward I. Seyburn, 
as Collector of Internai Revenue for the District of Louisiana, to re- 
cover taxes assessed against plaintiffs as wholesale dealers in adulter- 
ated butter and paid under protest to avoid threatened prosecution for 
penalties. From a judgment in favor of défendant, plaintifï brings 
error. Affirmed. 

Jno. D. Rouse, Wm. Grant, and W. B. Grant, ail of New Orléans, 
La., for plaintiff in error. 

Charlton R. Beattie, U. S. Atty., of New Orléans, La., for défendant 
in error. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, 
District Judge. 

FER CURIAM. [1] The first and second bills of exception upon 
which the first four assignments of error are predicated show no 
State of facts proven or in issue for the court to détermine whether 
or not the court's charges to the jury specially excepted to were ma- 
terial or even relevant to the issue to be suLmitted to the jury, and 
therefore neither of the said assignments is well taken. 

[?] For a dealer in adulterated butter to be liable to a tax by the 
United States under the statute approved May 9, 1902, c. 784, 32 
Statutes at Large, p. 193 (U. S. Comp. St. Supp. 1911, p. 1339), it is 
immaterial whether or not the said dealer "knowingly" engaged in the 
business. 

We find no réversible error in the transcript, and the judgment of 
the District Court is affirmed. 

•For other cases see same topic & i numbeb In Dec. & Am. Digs. 190i to date, & Rep'r Indexes 
202 F.— 58 
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BirXINGS, TT. S. Com'r of Immigration, v. HAML 

(Circuit Court o£ Appeals, First Circuit February 13, 1913.) 

No. 932. 

Ai/iENs (I 31*) — Chinese Laborees — Déportation — Immigration Act. 

Ohinese laborers are not exempted from the gênerai provisions of 
Immigration Act Feb. 20, 1907, c. 1134, 34 Stat. S98 (U. S. Comp. St. 
Supp. 1911, p. 499), provldlng for the déportation of aliéna unlawfully 
enterlng the United States by the Chinese Exclusion Acts, and hence 
Chinese laborers unlawfully in the country and held for déportation un- 
der warrant issued by the department of commerce and labor under 
the Immigration Act were not entitled to discharge and trial under the 
Exclusion Acts. 

lEd. Note.— For other cases, see Aliens, Cent Dlg. | 92; Dec. Dlg. { 
31.» 

What Chinese persons are excluded from the United States, see note 
to Wong Tou V. United States, 104 C. C. A. 538.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts ; Francis C. Lowell, Judge. 

Pétition for writ of habeas corpus by Guy A. Ham to obtain the 
release from custody of certain Chinese aliens named Wah Gan, Moy 
Dep, Woy Sang, and Chin Quon, held by George B. Billings, United 
States Commissioner of Immigration, under a déportation warrant. 
From a decree granting the writ, the commissioner appeals. Reversed, 
with directions. 

William H. Garland, Asst. U. S. Atty., of Boston, Mass., for ap- 
pellant. 
Guy A. Ham, of Boston, Mass., pro se. 

Before DODGE, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

PER CURIAM. The four alien Chinese, on whose behalf the ap- 
pellee's pétition for habeas corpus was brought, were held in custody 
by the immigration commissioner at Boston. On habeas corpus the 
Circuit Court discharged them, because the commissioner's only au- 
thority for holding them was a warrant issued by the Department 
of Commerce and Labor, under Immigration Act Feb. 20, 1907, c. 
1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1911, p. 499). The court 
regarded that act inapplicable to their case, and held them entitled to 
trial under the Chinese Exclusion Acts. Since the commissioner's ap- 
peal now before us was taken, the question involved has been settled 
in his favor by the Suprême Court. U. S. v. Wong You, 223 U. S. 
67, 32 Sup. Ct. 195, 56 L. Ed. 354. The Immigration Act of 1907 
is there held applicable to Chinese aliens illegally coming to this coun- 
try, notwithstanding the spécial acts relating to the exclusion of Chi- 
nese. The discharge was theref ore erroneous. 

•For other cases see same topic & § numbbk in Dec. & Am. Dlg3. 1907 to date, & Rep'r Ind6x.es 
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The judgment of the Circuit Court is reversed, and the case re- 
manded to the District Court, with directions to vacate the orders 
entered October 3, 1910, discharging Wah Gan, Moy Dep, Woy Sang, 
and Chin Quon, and to remand them to the custody of the comniis- 
sioner 



UNITED STATES LIGHT & HEATING CO. V. SAFBTï CAR HEATING & 

LIGHTING CO. • 

(Circuit Court ol Appeals, Seventh Orcult. October 1, 1912. On Pétition 
for Keàearing, January 8, 1913.) 

No. 1,870. 

1. Patents (i 328*)— Validitt and iHFEiNOEirENT — Bbush Mechanism fob 

Dynamos. 

The Bliss patent No. 707,754, for a brush mechanism for dynamos, 
claim 6, which Is a broad clalin, is void for anticipation in the prior art. 
Also held not infringed, If conceded valldity after the fliing of disclaimer 
In October, 1912. 

On Pétition for Rehearingi 

2. Patents (§ 324*) — Suit foh Infringement— Keview bt Appellate Coubt 

— Effect of Disclaimee. 

A Circuit Court of Appeals, which had adjudged a claim of a patent 
Invalid, may grant relief to the complainant by authorizing the enforce- 
ment of any equities arislng out of a disclaimer flled before the issuance 
of Its mandate, intended to avoid the grouud of invalldity found. 

[Ed. Note.— For other cases, see Patents, Cent. Dig, $§ 600-606; Dec. 
DIg. § 324.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois; Christian C. Kohlsaat, 
Judge. 

Suit in equity by the United States Light & Heating Company 
against the Safety Car Heating & Lighting Company. Decree for 
défendant, and complainant appeals. On rehearing. Affirmed. 

For opinion below, see 191 Fed. 846. 

The appellant is complainant below in a bill flled charging Infringement of 
its patent No. 707,754, issued to W. I* Bliss August 26, 1902, for "brush mech- 
anism for dynamos," and the appeal is from a decree dlsmisslng the bIH 
for want of equity. The invention and Its use are thus mentloned in the 
spécifications: 

"My invention relates to brush mechanism for dynamos, with the object in 
View of providing automatically for the constant polarity of a dynamo In 
whichever direction it may rotate and notwithstanding changes or reversai 
of the direction of the rotation. 

"The invention may be applied to ail dynamos the direction of the rotation 
of which is required to be or liable to be reversed, but the polarity of whiçh 
is required to be constant ; but it Is especlally applicable to dynamos dertving 
motion from running-gear of railway vehieles for the purpose of charging 
storage batteries or furnishing a direct electrical current for the illumination 
of suoh vehieles." 

•For other cases see siune topic & i numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The drawlngg exhibited are referred to as follows: 

"Figure 1 is a vlew in vertical section from front to rear through tlie 
casing of the dynamo, shovviug tlie suppo^'ts for the rotary armature and 
commutator and the brusU-holder in relation thereto as it appears in use; 
and Fig. 2 is a transverse section talcen on the plane of the line A A of Fig. 
1, the front cover of the casing beiug removed." 




The clalms are 12 in number, but the charge of Infringement is limited to 
the sixtli (and broadest) claim which reads as follows: 

"(6) Brush mechanlsm for dynamos comprising a rotary ring, a stationary 
ring, a raceway intermediate of the two rings, bearing-balls located in said 
racevi^ay and serving to hold the rings in rotatable relation witli eacii other, 
brush-hoîders carried by the rotary ring and means for linilting the rotatory 
movement of the said rotary ring, substantially as set forth." 

Two défenses are set up: (1) Invalidlty of the above claim in suit; and 
(2) noninfringement thereof under any reasonable interprétation of such 
claim. 

irpon final hearing of the Issues before Judge Kohlsaat, his opinion, as 
filed, sustalns the défense of noninfringement. It présents an instructive 
review, as well, of the patent spécifications and of the contentions for and 
against the validity of the claim relied upon, as follows; 

"The patent has 12 claims, of which claim 6 may be termed the broadest. 
The deviee 'is specially applicable to dynamos deriving motion from ninuing- 
gear of railway vehlcles for the purpose of charging storage batteries or 
furnishing a direct electrical current for the illumination of such vehicles.' 
The dynamo comprises the casing, the armature structure, Including asso- 
ciated armature, shaft and commutator, and brush mechanism, Complaln- 
ant's counsel claim a brush construction which constitutes a unitary and 
easily removable deviee. By the removal of the plate i in the casing, the 
brush-oarrier may be Inserted and removed, By means of a removable plate 
in the bottom of the casing, the brushes may be manipulated and the arma- 
ture blocked in position, when désirable, in order to remove the hub formed 
in the casing from the axle pressure. 'The brush-carrler,' according to tho 
spécification, p. 1, line 59, 'consists of an annular inner ring j, upon which are 
secured and properly insulated therefrom the brush-holder fc. The inner 
ring j has a semicircular groove or bail-race l formed on ita perlphery. The 
inner ring j is mounted within an outer or stationary ring m, having on its 
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Inner vvall a seniieircular groove or bail-race. The outer riug, w may be held 
.securely In position within tlie front opening in the casiiig a back of tlie 
cover 6 by perniitting the outer portion of its inner face to rest against au 
nnnular flange «, fornied around the margin of the opening in the easing, 
and its outer face engaged by an annular tlange o, extending froiu the inner 
face of the cover 6. The pressure of the cover on the outer ring may be 
secured by means of one or more screws p, extending through its margin into 
the liangc n of the easing.' 

•'According to eomplainant, the primary funetion of the halls in the raeevvay 
is to lock the two rings in position, although the usual benetits of a ball-bear- 
Ing are incidentaily seciired. 

"W'ith regard to the stop mechanisni, it is stated iu tlie spécification, p, 2, 
Une 20, that, 'the reciprocating rotary movement of the inner ring ,/'. carry- 
ing the brushes. is limited by means of a stop-pin », having a screw-threaded 
engagement with the cover & and extending iin\ardly within a curved slot 
V. formed in tlie ring /. The leugth of the slot v is sucli as to permit the 
ring ./' to rock the rei-iuired distance to shift the brushes and give the neees- 
sary lead. and in the présent instance, wluu'e the machine is a four-pole ma- 
chine, this distance is e<nial to or a little more than a quadrant.' 

"Wiien the armature is re-.'ersed, the rotar.\- ring, carrying the brushes, 
through frictional contact of the brushes with the eominutator, will be 
moved therewitli. until intercepted by the stop-iiin. Tliis rotary moveuieiit 
of tlie brushes will cause them to exchango position witli relation to tlie com- 
niutator, causing the polarlty of the brushes to reinain constant. 

"The reversa! of the direction of the current results, in tlie main, from 
change in the ruuniiig direction of the car, from whose axle the dynamo is 
driven. Such reversai in the running direction of the car causes a reversai 
of tlie dynamo armature, and, necessarily, a reversai of the direction of 
the current, unless prevented. If a reversai of direction in rotation is ac- 
companled by a proper reversai of the brush position, the two reversais, says 
coniplainant's expert, Miller, 'will, so to speak, counteract each other, so 
tliat the current will flow from the dynamo in the saine direction as before.' 
The proper position for the brushes in a dynamo runiiing in one direction is 
somewhat off of tlie theoretical axis of commutation ; the neutral points be- 
ing shifted slightly in the direction of rotation. The angle between tlie two 
points is termed the 'angle of lead.' In inaking allowance for this angle of 
lead. it is necessary that the brushes be swnng around the commutator a 
suflicient distance to niake the substitution of position of brushes plus the 
angle of lead. In a four-pole device this would be 90° plus a small angle. 
This Idea is, of course, not new with eomplainant. 

"Défendant dénies the validity of the patent in suit, and in supjiort of 
Its contention cites Bliss' prior patent No. 525.8.'')0, granted September 11, 
189', for a self-adjusting brush for dynauio-electric machines: Crompton & 
Swiuburne patent Xo. 5168, of 188(>, for iinfirovements counected with the 
electric lighting of trains ; Bail patent No. 075, of 1891, for a new improved 
regulator for electric generators and motors ; Lake patent No. 11.1153, of 
1891, for Improveinents relnting to dynamo-electric machines and electric 
motors and to apparatus connected therewith ; Itall patent No. 444,487, dated 
January 13, 1891, for regulator for dynamo-electric machines ; Wheeler pat- 
ent No. 575,918, of June 26, 1897, for brush-carrier for dynamo-electric ma- 
chines ; Vicarino patent No. 662,580, of November 27, lOOO, for apparatus 
for electrically lighting railway carnages, etc. ; l'hilfeldt patent No. 327.408, 
of September 29, 1885, for ball-bearing for velocipede.s ; and Herman patent 
No. 426,271, of April 22, 1890, for flfth wheel. 

"The earlier Bliss patent No. 525,836 bas the brush-carrier, commutator, 
and stop mechanism arranged so as to reverse the position of the brushes. 
The brush-carrier is in the form of a cross-bar. having an opening at its con- 
ter to recel ve a hub or sleeve which supports the axle of the generator. 
This sleeve Is stationary. There is no roller-hearing between the cross-bar 
and the sleeve. The two rings, tlie one stationary and the other rotatable, 
of the patent in suit, It is claimed. serve the sanie purpose as the inner sur- 
face of the cross-bar opening and the exterior periphery of the sleeve-bearing. 
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Complalnant concèdes that the latter patent involves the principle of the for- 
mer, but Insists that it constitutes an improvement thereof, so as to secure 
superlor as well as new results. Thèse latter consist, in part, in the facUity 
afforded for removlng the brush-carrying ring with brush-holders attached. 
and for providing ready aecess to the brushes; this being désirable in cases 
where tïïe casing is secured beneath the floor of a car or other vehlcle. ïhe 
nevy features, as compared with the device of the earlier patent, seem to con- 
sist of the casing with Ita removable plates, the substitution of a rotatable 
brush-carrying ring in lieu of a rotatable brush-carrying arm, a nonrotatable 
outer ring, co-operating with the inner rotatable ring instead of the axle- 
bearing sleeve or hub ; the latter having been transf erred to the casing, and 
being no part of the brnsh device, and ball-bearing and locking between the 
rings secured through the raceway, constructed by grooving the inner face 
of the outer nonrotatable ring and the periphery of the inner rotatable ring. 

"Complalnant insists that the use of the raceway and balls for locking the 
two rings together is new in the dynamo art. There is also the alleged novel 
adjustments of the parts, which constitute a unitary brush meehanism with- 
out which the openings in the casing would be of little value. 

"Noue of the cléments is, in itsclf, new, though connilalnant insists that the 
locking feature of the raceway and balls is not shown to hâve been speciflcal- 
]y elaimed in the i>rior art. EoUer bearings are shown in the II. B. Bail 
Britlsh patent No. 675, of 1891, as an anti-friction device between two rings, 
one rotatable and one stationary, and 'serving to hold the rings in rotatable 
relation with each other.' 

"In the British patent to Lake, No. 11,133, of 1891, is shown a brush-holder 
which includes in its éléments a support mounted upon anti-friction roUers, 
which travel In a cylindrical groove, forming the bearing between the arm 
and the journal. 

"Roller bearings betweeû brush-carrying rings and a stationary frame are 
sliown in Wheeler patent No. 575,918, of 1897, and in other patents above 
enumerated. 

"A fair construction of the two Bail patents, the Herman patent No. 426,- 
271, of 1890, the Philfeldt patent No. 327,408, pertaiuing to vélocipèdes, the 
lyake British patent of 1891, and Wheeler patent No. 575,918, of 1897, relating 
to a brush-holding device, makes it plain that there is little novelty In the 
locking or guidlng feature of the raceway and balls as an Independent élé- 
ment. Nor is there novelty in the large rotatable ring, if that may be said 
to bè a feature of clalm 6. It is found In the Wheeler patent No. 575,918, 
above cited. The means of the Blîss patent for gaiuing aecess to the brush 
meehanism is one not invoUing in itself any invention. So, as above stated, 
the novelty must be found, if it exists, in the comblnation of old éléments. 
This may not be deduced from a more convenleut arrangement than that of 
the prior art, but in a new resuit — the outcome of a new conception as ap- 
plied to the brush meehanism art. 

"To c&'ise to use the bearing-sleeve as an élément of the brush-carrier 
necessitated the addition of a new brush-carrier bearing — an additlonal élé- 
ment, Were the nonrotatable sleeve or hub of the prior Bliss patent en- 
larged to the dimensions assumed to (be) ealled for by the patent in suit, 
thereby necessitatlng a large rotatable ring to co-operate with it, that would 
sèarcely Bè ground upon which to predicate invention. Nor would the inter- 
position of an anti-friction device tend to create patentable novelty. The 
substitution of two bearings for one would, of itself, not amount to inven- 
tion. In the patent In suit the Inner ring is rotatable. In the prior BIlss pat- 
ent it is the outer ring which rotâtes. That modification is not patentable. 
The claim în suit makes no mention of the relative location of the two rings 
with regard to which is rotary and which stationary. Nor does it call for 
rings of any particular size. While this is true, yet there is shown substan- 
tiàl advaricement upon the prior art in the arrangement of the parts, largely. 
due to mechanical skill, but possessing a degree of novelty which, in an art 
so subtle as that hère invôlved, should be recognlzed as patentable, but so 
limited as to protect only the particular device of the patent. With this 
qualification the claim sued on is held to be Valid. 
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"Defendant's brush-holder Is carried by a rotary yoke niounted ui>on a 
bearing formed integrally on the main end-bearing oasting. This, défendant 
înslsts, is exactly llke the bearlng whlch complainant's expert Miller depiets 
in the drawing, 'Miller sketch of brush-shlfting nieehanism o£ the prior art.' 
It cannot be removed as a unit. The whole end plate niust flrst be removed. 
This carries the brush-carrier, whlch must therefore not be a part of a uni- 
tary body. In defendant's device the brush meehanlsm Is not removed 
fonctionally from the sleeve or hub which carries the generator axle, and is 
not iudependent thereof. Defendant's structure seems to resemble soinewhat 
the devices of the Bail and Lake patents in the matter of bearings. Tiiis 
t'eature alone would reliere it from a charge of Infringement of the claim 
in suit as above limited. There are other différences, sueli as tlie absence of 
a removable bottom plate and stop. The complainant fails to show infringe- 
ment. The bill is therefore dismissed for want of equity." 

W. Clyde Jones, Arthur B. Seibold, and Edwin B. H. Tower, Jr., 
ail of Chicago, 111., for appellant. 

Frederick P. Warfield and C. H. Duell, both of New York City, 
N. Y., and H. S. Duell, of Yonkers, N. Y., for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and HUMPHREY, 
District Judge. 

SEAMAN, Circuit Judge (after stating the facts as above). [1] 
The Bliss patent in suit, No. 707,754, is for "brush mechanism for 
dynamos," disclosing an obvions improvement of the patentee's earlier 
invention, shown in patent No. 525,836, issued in 1894; and it may 
well be assumed for the présent considération, as contended by counsel 
in support thereof, that "the structure of the second patent constitutes 
an ingénions reorganization of the structure of the first patent." Its 
spécifications set forth 12 claims, while the charge of infringement in 
controversy is predicated alone on the sixth claim, which reads : 

"Brush mechanism for dynamos comprising a rotary ring, a statlonary 
ring, a raceway intermediate of the two rings, bearing-balls located In said 
raceway and serving to hold the rings in rotatable relation with each other. 
brush-holders carried by the rotary ring and means for limitlng the rotatorj 
niovement of the said rotary ring, substantially as set forth." 

The défense of invalidity, for alleged anticipations of the means 
thus claimed, is directed solely to the broad terms of the sixth claim. 
and raises no question affecting the other claims of invention in the 
structure as described in the spécifications. Thus the issue of validity 
— elaborately discussed in the arguments of counsel — is narrowed to 
the inquiry whether invention appears to authorize monopoly over any 
"brush mechanism for dynamos comprising" the éléments described in 
this claim. 

The invention of the patent and its application are thus stated at 
the outset of the spécifications : 

"ily invention relares to brush mechanism for dynamos, with the object in 
view of providing automatically for the constant polarity of a dynamo in 
wliithever direction it may rotate and notwithstanding changes or reversai 
of the direction of the rotation. 

"The invention may be applied to ail dynamos the direction of the rota- 
tion of which is required to be or liable to be reversed, but tlie polarity of 
whicli is required to be constant ; but it is especially applicable to dynamos 
deriving motion from running-gear of raiiway vehiclps for the.purpose of 
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chargiiig storage batteries or funiishing a direct electfieal eiirrent for tbe 
illumination of such vehicles." 

Thèse gênerai définitions of the subject-matter are applicable to tbe 
earlier Bliss patent, without référence to otber prior patents in évi- 
dence, and the novelty of tbe structure tbereafter described must ré- 
side in the improved rneans and results j^roduccd in the above-men- 
tioned "reorganization" of tbe prior structure. For analysis of such 
means as specified, we are content to refer to the description contained 
in the opinion filed by Judge Kohlsaat, as appended to the foregoing 
statement; and we concur in bis conclusion that patentable invention 
may appear in the provision and arrangement of éléments in the de- 
vice of the patent, although not of the broad nature and scope contend- 
ed on behalf of the appellant. 

We do not understand, however, the invention thtis assumed to be 
applicable for support of the sixth claim in suit. The stress of the 
contention therefor rests on the provisions of the device for access to 
the parts and removability (bodily), for correction or repair, as thus 
pointed out in the spécifications : 

"Aniong the proioiuent advantiiges of tlie struetnre liereinabove set fortli 
spécial attention is called to the simple manuer in whicli the brnsh-earr.ving 
ring, with brush-liolders attached tliereto, may be bodily renioved from th(! 
front of the casing by simply reuioviiig tlie oover h and releasing the outer 
ring m froni the casing, the conductoi's y aud ■//' liaving been ])revionsly dis- 
engaged from their binding-posts by the operator working throngh the o])en- 
ing in the bottom of the casing covered by the plate i. The opening h in the 
bottom of the casing furtherniore admits of the operutor inserting a sup- 
port under tire armature c to block it in position to permit tlie cover h, witU 
its bearing-hub c, to be slld off the shaft without iiermitting tlie latter to 
be displaced or strained by the removal of the beariug-hub c. The re- 
movable plate i also furnishes ready access to the brushes without l'emoving 
any part of the structiu'e except the stop-pin w and the release of tlie cou- 
duotors V y', since the remo-s-al of the stop u perniits the disk j to be turned 
completely around, bringing eaeh of the brushes into position to be manipu- 
lated tlirough the opening h in the bottom of the casing. This Is of very 
great importance where the casing is seeured beneath the floor of a car or 
close to a ceiling whore access at fréquent intervais eau only conveuieiitly 
be had from beneath." 

In respect of thèse provisions and features of the device, neither 
of them is fairly defined in any élément or éléments of claim 6, while 
each and every thereof is aptly embraced in otber of the patent claims ; 
and it is obvious that the claim in question is framed to exclude the 
use of the several éléments thus named, or their équivalents, in any 
brush mechanism for dynamos, as patentable subject-matter, inde- 
pendent of the above-mentioned provisions. 

We are iinpressed with the view that the éléments of the claim 
constituting the brush-holder mechanism are anticipated by the earlier 
Bliss patent, within the broad sensé on which the claim must rest, 
leaving only the provision and use of the well-known anti-friction 
means of ball-bearings for its dilïerentiation therefrom in such sensé. 
But, whatever may be deemed the force of that patent, for the pur- 
poses of the inquiry, we believe the Wheeler patent in évidence (No. 
575,918, issued in 1897, for a "brush carrier for dynamo-electric ma- 
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chines"), in like sensé, discloses every élément of claim 6. Its spécifi- 
cation States: 

"My Invention relates to a meaus of mountlng tlie brnslies of a dynamo- 
electric machine so that tlie Unes of contact are visible, tlie brushes easily 
removable. and that the eonnectinç-cables may be dispensed with and the 
brushes can be simultaneoiisly throvvn ofï froni or onto the commutator. In 
order to effect thls, 1 mount the brushes on two rings insulated froni each 
otlier and mounted on the frame of the machine at the inner end of the com- 
mutator, and carriers on the rings extending over the commutator, on which 
the brushes arc mounted. I also proiide means for moving the rings around 
to set the brushes and a System of Connecting rods to lift ail the brushes at 
once. The two ends of each of thèse connecting-rods are sera rate pièces of 
métal adjustably united by a turnbuckle of insulating material." 

As shown by spécifications and drawings (Fig. 1), the brushholder 
consista of two rings, one stationary and the other rotary. Its inner 
rotary ring k carries the brushes. The outer ring b is stationary, and 
with its guides n and grooved rollers m interposed in the rotary ring 
permits the rotation, while preventing latéral movement ; and its shif t- 
ing screw o limits the movement of the rotary ring. Thus every 
clément mentioned broadly in claim 6 is met by this patent, inclusive 
of the anti-friction means of grooved rollers, as the well-known équiv- 
alent of "bearing-balls," located and used alike. As may well be 
observed, the important features of the casing and mountings (for 
access and removability) are not mentioned therein, but are expressly 
included as subject-matter in varions other claims of the patent. 

We are of opinion, therefore, that other patents and exhibits cited 
by way of défense do not require discussion ; that the foregoing réf- 
érence is sufificient for anticipation of the broad claim in suit; and 
that such claim cannot be upheld for support of the charge of in- 
fringement, so that the issue raised of infringement thereof in fact 
by the appellee's brush mechanism does not require considération. 

The decree of the Circuit Court, dismissing the bill for want of 
equity, conforms to the foregoing conclusion of law ; and it is affirmed. 

On Pétition for Rehearing. 

The appellant, having petition.ed for a rehearing of the above-entitled ap- 
peal, wherein the opinion of the court, filed at the présent tenu, directs af- 
fjrmance of ttie decree below, further pétitions for relief in the cause, predi- 
oated on an allegad disclaimer liled by the appellant in the Patent Offlce 
subséquent to the filing of the above-mentioned opinion herein. A certified 
copy of the instrument referred to is produced, which describes the patent 
in suit, and thereupon purports to disclaim as foliows: 

'"Your petitloner therefore hereby enfers its disclaimer to so œuch of claim 
6 of said patent as may describe a brush mechanism in which the stationary 
ring is not separable from the armature with its commutator and from the 
body of the fleld uiagnet casing, so that the brush mechanism may be bodily 
removed without disniembering the rotary and stationary rings and the bear- 
ing-balls which lock or tie them together, and in which the means for limit- 
ing the rotary movement of the rotary ring is not such as to permit move- 
ment sufficient to change the respective positions of the brushes with relation 
to the commutator to cause the polarity of the brushes to remaln constant, 
regardless of the direction of rotation of the armature of the dynamo. There- 
by limiting said claim 6 to a brush mechanism in which the stationary ring is 
separable from the anuature with its commutator and from the body of the 
field magnet casing, so that the brush meclianism may be bodily removed 
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wlthôïit dlsmembering the rotary and stationary rings and the bearing-balls 
which lock or tie them together, and in whlch tlie nieans for limiting the ro- 
tary movement of ttie rotary ring is such as to permit movement sufiicient ta 
change the respective positions of the brushes with relation to the commuta- 
tor to cause the polarity of tlie brushes to remain constant, regardloss of 
the direction of rotation of tlie armature of the dynamo." 

SEAMAN, Circuit Judge (after stating the facts as above). [2J 
Relief is sought by the appellant's pétition to escape the ruling of 
this court for affirmance of the decree below by reopening the cause 
for hearing upon the effect of a disclaimer filed by the appellaut in 
the Patent Office pending the mandate upon the appeal. An objec- 
tion is urged that this court is without jurisdiction to authorize such 
relief, because it is founded on new matter "appearing in the case for 
the first tinie," and that it "is an original matter which should be 
determined by the District Court prior to any considération thereof" 
herein. But we believe such contention to be untenable. If the dis- 
claimer set up in the pétition affords ground for relief in the présent 
cause, it can be granted only through action (by leave or otherwise) 
of the appellate court, as the authority of the District Court after 
appeal becomes limited to exécution of the mandate (In re Potts, 166 
U. S. 263, 17 vSup. Ct. 520, 41 L. Ed. 994) ; and no doubt is enter- 
tainable that relief may be authorized by this court to enforce any 
equities arising under a disclaimer so presented. See American Soda 
Fountain Co. v. Sample, 136 Fed. 857, 70 C. C. A. 415. 

The question, therefore, whether the disclaimer set up in the péti- 
tion présents équitable ground for reopening the cause plainly arises 
for détermination before issuance of the mandate. On behalf of the 
appellee it is contended that the instrument filed as a disclaimer is 
not authorized, within the meaning of the statute (sections 491'7, 4922,. 
Rev. St. |U. S. Comp. St. 1901, pp. 3393, 3396]), "since it does not 
disclaim any distinct part of the spécification or claim of the patent 
in suit, but disclaims merely the interprétation of the claim which 
this court has held to be necessary." Without specifying any distinct 
claim or part thereof as surrendered, the disclaimer, so called, is plain- 
ly framed and directed to incorporate in the claim the appellant's in- 
terprétation of varions éléments of the "brush mechanism" there men- 
tioned, so that the claim shall be read in conformity with the meaning' 
for which its counsel contended throughout the argument on the ap- 
peal for reversai of the decree. For answer to the crucial inquiry 
above stated, however, we believe it to be unnecessary to détermine 
either the sufficiency or efïect of this instrument by way of ascertain- 
ing the meaning or force of the claim in controversy. So no discus- 
sk>n is required of the various contentions of counsel, either as to the 
effect thereof, or whether the ruling in our opinion, as heretof ore 
filed, against the validity of such claim is consistent with the présent 
disclaimer, or could rightly be afïected thereby. 

Laying aside ail of thèse questions as to the force pf the disclaimer 
to require interprétation of the claim, for relief under the pétition, 
we may assume, for the purpose alone of the présent inquiry, that it 
is not only effective to that end, but affixes a définition of the terms 
of the claim which f urnishes support for its validity, notwithstanding 
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the prior patents referred to in our opinion. The benefit of this as- 
sumption, however, cannot relieve the claim of the limitations imposed 
by the prior art évidence, and that évidence in the record we beheve 
to be conclusive for the narrow scope of any invention which may thus 
be found in the claim, as the opinion below (upholding its validity) 
clearly points out, with références to the prior patents. With the 
claim so limited in the monopoly which may thus be predicated there- 
on, the appellee's "brush mechanism" in évidence is plainly distin- 
guished from the patent device, departing therefrom in several means 
and functions, so that, under the above hypothesis, thèse departures, 
as sufficiently referred to in the opinion filed below, furnish ample sup- 
jjort for dismissal of the bill. 

Irrespective, therefore, of our conclusion against the validity of the 
claim in suit, the pétition to reopen the cause is denied ; and the pé- 
tition for a rehearing is likewise overruled. 
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UNITED STATES HOFFMAN 00. et al. v. LASANCE. 

(Circuit Court of Appeals, Sixth Circuit. February 14, 1913.) 

Nos. 2,374, 2,336. 

1. Patekts (§ 20*) — Invention — New Kesult. 

Wliere a transposition of parts, accompaiiled by some adaptation, gets 
a new coaction and a new resuit, it may be invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 2T-30 ; Dec. Dig. 
§ 26.*] 

2. Patekxs (§ 35*) — Invention — Extent or Use. 

Wbere tliere bas been extensive use, and défendant bas copied, patentée 
is entitled to tlie beneflt of tbe doubt on question of utility of his cbange. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39; Dec. Dig. 
§ 35.*] 

3. Patents (§ Id^*) — Infringement — Construction of Claims. 

Wbere a patent was granted on tbe contention and argument of tbe ap- 
plicant that bis device was distinguisbed from a prior référence in a 
certain particular, be cannot insist tbat sucb feature is immaterial to 
establisb infringement. 

4. Patents (§ 328*) — Validitt and Infringement — Clothes-Pressing Ma- 

chine. 

Tbe HofCnian patent, No. 928,199, for a clotlies-pressing apparatus, was 
not anticipated and discloses invention ; also, held infringed by one ma- 
chine and not infringed by another. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 238; Dec. Dig. 
§ 163.*] 

Appeals from the District Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

Suits in equity by the United States Hoffman Company and others 
against Edward C. Grever and against August Lasance. Decree for 
complainants in fîrst case and défendant appeals, and for défendant in 
second case and complainants appeal. Affirmed on both appeals. 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 190" to date, & Rep'r Indexes 
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Hoffman and the Hoffman Company brought, in the court below, two In- 
fringement sults based upon patent No. 928,199, issued to Hoffman July IS, 
1909, on application flled December 1, 1904, for a clothes-pressing apparatus. 
Grever, défendant in No. 2,374, was using a device admitted to be broadly 
slmilar to Hoffman's and liis défense was that the patent was invalid. La- 
sance, défendant in No. 2,336, used a machine claimed to difCer essentially 
from that of the Hoffman patent, and his défense was noninfringemeut. The 
District Court adjudged the patent valid, and entered a decree against Grever ; 
but thought the Lasance machine was outside of the patent, and in that 
case dismissed the bill. The defeated party in each case appeals, 

The essentials of pressing clothes — moisture, beat, and pressure — are obtained 
in tlie most elementary form, by the weight of a bot iron on the upper surface 
of a moistened cloth interposed between the iron and the garment. Hoffman 
provided an apparatus havlug a table, or buck, upon whlch the garment was 
to be placed, and having hlnged, above tins buck, a presser plate whlch could 
be raised or lowered ou its hiuge. The face of the presser plate was fuU 
of fine openings, and carried, on its upper side, a steara chamber connected 
with a stcam supply. The garment to be pressed is placed on the buck, the 
presser plate is brought dowu thereon, downward force is extended through 
a foot lever or other means, and, at the same time, steam, under pressure, 
is admitted to the chamber in the presser plate and driveu ont through the 
fine openings onto the upper surface of the garment. The presser plate is also 
independently heated, and it is claimed that the entlre opération of moisten- 
ing, pressing, and sufficlently drying is performed at one stroke of the depress- 
ing pedal, and almost instantaueously. 

The patent contains 10 claims. Hoffman allèges that some ol thèse are 
infringed by Lasance, and ail of them by Grever. The flrst claim fairly ex- 
l)resses the broadest aspect of the claimed invention, and is ail that need be 
uuoted for the purjjoses of this opinion. It is : 

"1. in a garment pressing machine, a supporting bed for the garment, a 
foraminons presser plate permanently associated with and movable toward 
and from the upper surface of the bed, and means for projectlng steam through 
the foraminous presser plate while the latter is in its pressing position." 

W. F. Murray, of Cincinnati, Ohio, for appeîlant Grever. 

Arthur Stem, of Cincinnati, Ohio, for appellee Lasance. 

F. W. Cameron, of Albany, N. Y., for United States Hofifman Co. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1, 4] 
As in every controversy involving validity and infringement, we must 
détermine two questions : First, did the patentée in fact make any 
real advance in the art, and if so, what was its fuU extent.? Second, 
applying to his contract with the government, as summarized in his 
claim, the settled rules of construction, can that contract reasonably 
be read as granting to him such a monopoly of his actual advance as 
will include defendant's embodiment? So we must, in this case, as 
usual, first examine the state of the art and then construe the claim. 

The closest earlier structure is found in a German patent to Bossen, 
No. 59,423, published October 19, 1891, and this présents the clear 
question whether Hofïman merely transposed the parts of the Bossen 
machine, or whether he accompanied this transposition by such a re- 
organization and adaptation as to invoke a new operative interrelation. 
As this question is decided one way or the other, the Hofïman patent 
is void or valid. In the Patent Office, the Primary Examiner held to 
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the formel- view and persistently rejected ail the broader claims; on 
appeal, the Board of Examiners in Chief adopted the latter view, and 
directed the patent to issue. 

The Bossen device was, primarily, intended for pressing garments 
which had been in a dye vat, and in order to smooth out the wrinkles, 
rather than for pressing garments in a tailor shop to shape them; 
but this distinction is not of vital importance. Bossen had the sup- 
porting bed or buck and the superposed, hinged, heated presser plate. 
The supporting bed consisted of a plate full of fine openings, haying 
beneath it a chamber supplied with a steam connection. The described 
method of opération was that the garment should be placed on the 
supporting bed, the steam should be turned on f rom below and allowed 
to pass up through the openings in the surface plate and saturate the 
garment, and then the heated presser plate should be lowered and 
allowed to remain a few moments. As a matter of first impression, 
Hoiïman only transposed Bossen's foraminous plate and steam jet 
f rom the buck to the presser head ; and it is clear that neither this 
transposition nor an increase in the pressure or température of the 
steam used, nor a decrease in the time of steam exposure, would, of 
itself, constitute invention. 

We come, then, to the theory of distinction by which Hoffman was 
able to overrule the Primary Examiner, and which is the only clear 
theory of distinction presented to us. His garment to be pressed or 
shaped lies with its surface or nap side upward. It is this nap side 
with which the shaping and drying hot presser plate comes in con- 
tact. When the steam comes from below, it must penetrate the thick- 
ness of the fabric, and of the linings, if any, and often must penetrate 
double thicknesses of lining and fabric, before it can reach this surface 
which is to be pressed ; in other words, there must be measurable sat- 
uration of the whole, before the surface can be slightly moistened. 
When the steam comes from above and is not long continued, it will 
not saturate the garment, but will affect only the upper surface ; and 
not only will this be put in the best condition to he affected by the 
pressing, but such opération avoids that saturation through and 
through, which will call for a more difificult and delayed drying than 
is hère required. Hère, the moistening is so comparatively slight that 
the same brief heating pressure which shapes also dries. 

This is Hoffman's theory of the opération. It involved a new 
thought not called out in Bossen's machine or opération and not ob- 
vious therefrom. It was not merely a reversai of parts, but a dis- 
covery that, by the reversai of parts, and adaptation that was simple 
enough after the reason for the change was observed, he could get a 
new resuit, and that the parts so combined would coact in a différent 
manner; and from such new coaction and such new resuit it follows 
that there was invention, and the patent is valid. Star Works v. Gen- 
eral Co. (C. C. A. 6) 111 Fed. 398, 49 C. C. A. 409. 

[2] Comparison of the two machines, with the aid of common knowl- 
edge as to the opération of steam and beat, does not absolutely dem- 
onstrate that the described différences are very vital, or that the nov- 
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elty of the resuit is substantial and practical rather tlian vague and 
theoretical. We confess to some doubts on this subject. liowever, 
the patentée is entitled to the benefit of such doubts ; they pertain to the 
question of utiHty; and where the device has gone into very extensive. 
public use, as hère, and where the défendant has adopted the very 
construction involved, as Grever has, a doubtful question of patenta- 
ble utility is foreclosed. Diamond Co. v. Consolidated Co., 220 U. S. 
428, 440, 441, 31 Sup. Ct. 444, 55 h. Ed. 527. 

We see no necessity for deciding whether Grever inf ringes the nar- 
rower claims. A decree on the broadest clainis, 1 and 16, will give 
Hoffman full relief. 

[3] Lasance has a machine which is quite clearly a reversion to the 
type of Bossen. His steam comes into the garment frona below, through 
the foraminous surface of his stationary supporting bed, and it must 
penetrate and saturate the garment before it reaches that surface with 
which the superposed, hingecl presser plate comes in contact. He 
clearly avoids the letter of the Hofïman claim, because he has no 
superposed "foraminous presser plate" which is "movable toward and 
from the surface of the bed." At the same time, if the claim was 
entitled to the broadest range of équivalents and was without lim- 
itation in the prior art, there would be no difficulty in finding in- 
fringement, under the familiar rule already referred to that a mère 
transposition of parts will not enable an infringer to escape. It would 
be a natural impression to think that Lasance has followed the teach- 
ings of Hoffman, except in an immaterial particular. He has the 
same parts operating apparently in the same gênerai way and producing 
the same final product. However, the fact is that the one particular 
in which Lasance has not followed the teachings of Hoffman is the 
very particular which Hoffman insisted was essential to build up for 
him an invention over Bossen, and a failure to foUow in this respect 
is a vital failure. Hofl'man caimot, at the same time, say that a re- 
versai of parts is material when he is defending against Bossen, and 
of no conséquence when he is attacking Lasance. This situation is 
within the spirit, though perhaps not within the letter, of the rule that 
the construction which would not anticipate cannot inf ringe. American 
Co. v. Streat (C. C. A. 4) 83 Fed. 700, 706, 28 C. C. A. 18; Cleveland 
Co. V. Chicago Co. (C. C. A. 3) 135 Fed. 783, 68 C. C. A. 485. 

Some other alleged distinctions in opération between Bossen 
and Hofïman are pointed out in addition to the one we bave dis- 
cussed, and it is attempted to predicate invention on thèse différences, 
and so to avoid the claim limitation necessarily to be implied if 
there was only the one distinction. We are not satisfied that thèse 
;idditional matters bave real existence, but we are saved from further 
study of them by another considération. The claim of the patent, 
read literally, is limited to a structure having the foraminous presser 
plate swinging from above. The most that can be said for complain- 
ant is that the claim is ambiguous and might receive another and 
broader construction. We find, then, that throughout the long argu- 
ments to the Primary Examiner, and in his présentation of the mat- 
îer to the Board, Hoffman insisted that he was entitled to a patent 
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over Bossen just because and only because he did apply his steam to 
the upper surface, with slight pénétration, instead of from below, with 
saturation. The Board accepted this view and granted the patent be- 
cause of this view. In other words, on the theory that there is room 
for more than one construction of the claim, it was solicited by Hoff- 
man and gnanted by the Patent Office upon the theory, carefully ex- 
pressed by both, that it had a particular meaning. It is true an argu- 
ment of a soliciter in the Patent Office does not, of itself, work an 
estoppel; but this was not merely an argument that, for one reason 
or another, the application disclosed invention over the référence; it 
was in substance a statement that the phrases "upper surface" and 
"foraminous presser plate" in the claim must be construed as distin- 
guishing the claim from a device which did not, and so limiting the 
claim to a device which did, apply the steam from the upper or sur- 
face side. It seems clear that, just as in any written contract the con- 
struction put upon its language by both parties at the time of its mak- 
ing is admissible to solve any ambiguity which may rest in the finally 
selected language, so, upon that principle, if upon no other, Hoffman 
must be confined to a construction of his claim which will not include 
I^asance. Goodyear v. Davis, 102 U. S. 222, 227, 26 L. Ed. 149. 

Upon the argument, it was suggested that the Lasance machine 
could be used by laying the garment face down and allowing the lower 
member to serve as a presser plate, thus accomplishing exactly what 
Hoffman did. There is no évidence that the machine ever was so 
used, and that method of use seems highly awkward, if not prac- 
tically impossible. We do not think it necessary to consider the prob- 
lem which would be presented by a machine adapted and intended to 
be used for practicing the Hofifman idea of surface moistening, as dis- 
tinguished from saturation, but moistening the surface that is placed 
downward instead of that which is placed upward. The Lasance is not 
such a machine. It will be time enough to consider that question, if 
such a machine is ever built and works well enough to justify an in- 
fringement suit. 

In the Lasance case, the decree below is affirmed; in the Grever 
case, the fourth paragraph of the decree may be modified so as to 
refer only to claims 1 and 16, and so modified, is affirmed. In each 
case, appellee will recover costs in this court. 



FATILTLESS RUBBER CO. v. STAR RUBBER CO. 

(Circuit Court of Appeals, Sixtli Circuit February 14, 1913.) 

No. 2,269. 

1. Patents (S 328*) — VAiaDiTT and Infeingement — Nuksing Nipple. 

The Miller patent, No. 926,011, for a nipple for nursing bottles, clain» 
1, while vague in some of its ternis, held not antic^pated, and to disclose 
patentable invention construed in the light of the spécification and draw- 
ings; also infrlnged. 

*yoT otbar cmae» «ae *ame toplc & i ntjuber In Dec. A Am, Dlci. 1907 to date, & Rep'r Indexe» 
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2. Patents (§ 157*) — CoNSTErcTioN of Claim. 

In determlning wliether tlie lauguage of a claim Is too vague, the In- 
quiry must be whether, takiiig into accouut tlie spécification and appi'oved 
aids to intei'pretation, it is reasouably possible to détermine what tlie 
claim does or does not cover. 

LEd. Note.— For otlier cases, see Patents, Cent. Dig. §§ 220-232; Dec. 
Dig. § 157.*] 

3. Patents (§ 118*)— Vauditt. 

A patent sliould not be held invalid only becanse its language niay be 
too vague for application to some possible future case. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 170, 170y2 ; 
Dec. Dig. § 118.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio ; Wm. L. Day, Judge. 

Suit in equity by the Faultless Rubber Company against the Star 
Rubber Company. Decree for défendant, and complainant appeals. 
Reversed. 

For opinion below, see 191 Fed. 982. 

The Faultless Rubber Company owns patent No. 926,011, issued to It .Tune 
22, 1900, as tbie assignée of Thomas W. Miller. Tlie subject-matter is a nip- 
ple for nurising bottles. The spécification states as one of the objects "to 
prevent any contraction of the openlng from the body portion into the mouth- 
piece of the nlpple under compression of the same." The claim sald to be 
Infrlnged is claim 1, readlng as foUows: 

'"1. Â nurslng nipple, enibodying a mouthplece, a neclî, and an Intermediate 
body portion flaring from said neck to receive the bead of the bottle neck, 
the upper wall of said body portion projecting inwardly at an acute angle 
from Its point of greatest width to form a substantlally flat wall, the diameter 
of the opening from said body portion Into the mouthpiece being relatively 
small In comparison with the diameter of said body portion." 

Figures 1, 3, and 4 of the drawing, showing the devlce when applied to 
and separate from the bottle, are hère reproduced ; as Is also the Ingram 
nlpple, the closest single approximation in the earlter art 
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The nipple made by défendant is not distinguishaWe from that shown by 
the patent, and the record Involves only the question of validity. The dis- 
trict judge thought that no patentable invention was involved, and dismissed 
the bill. 

P. B. Hills, of Washington, D. C, for appellant. 
Clarence E. Hurnphrey, of Akron, Ohio, and George W. Rea, of 
Washington, D. C, for appellee. 

•For otTier bases seê same topic &î nu^ibee In Dec. & Am. DIgs. 1907 to date, û Rep'r Tndexea 
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Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

DENISON, Circuit Judge (af ter stating the facts as above). [1] It 
was common to find in such nipples, and in combination in one device, a 
mouthpiece and a neck and an intermediate body portion flaring f rom 
the neck to receive the bead of the bottle neck. The invention in this 
case must be found, if at ail, in adding to this combination two fea- 
tures: First, that this intermediate, flaring body portion should hâve 
its upper wall projecting inwardly at an acute angle from its point of 
greatest width so as to form a substantially flat wall; and, second, 
that the opening from the body portion into the mouthpiece should be 
relatively small in comparison with the diameter of the body portion. 
It must be said, also, that the record shows nipples which had the 
opening from the body portion into the mouthpiece smaller than the 
diameter of the body portion ; indeed, this was common. There were 
also nipples which had, at a point considerably above the bottle neck, 
and not adapted to receive its bead, a portion flaring ont and then 
sharply in again. There is no one which has the upper half of the 
bottle neck enlargement dropping in sharply from its widest point and 
shaped more nearly like a very flat cône than like a hémisphère or a 
swelling tube, and having the mouthpiece opening contracted as greatly 
as in the drawing of the patent. To use this form of body portion 
enlargement, in this association with the bottle neck, and in connec- 
tion with the small opening to the mouthpiece, constituted a new com- 
bination. However, this conclusion is not determinative. Many com- 
binations of old éléments are novel combinations and yet involve no 
inventive thought. 

During its prosecution before the primary examiner, the claim read 
thus : 

"A nursins: nifiple embodying a mouthpiece and bottle engaging neek and 
an intermediate body portion, îibruptly flaring both from said neck and from 
said mouthpiece and forming an abrupt angle at the point of greatest width." 

This claim was finally rejected on référence to the most pertinent of 
the same anticipations. now relied upon. On appeal, the board of ex- 
aminers sustained the primary examiner, but recommended the al- 
lowance of a claim which became the first claim of the patent when 
issued. This history shows that the board thought the application 
disclosed invention, but that the invention was. not stated precisely 
enough to identify it as distinguished from the prior art, and recom- 
mended this claim as its idea of the proper formulation of the inven- 
tion which had been so made. The earlier claim provided that the 
body portion should be abruptly flaring from both the neck and the 
mouthpiece, forming an abrupt angle at the point of greatest width. 
The board evidently thought this "abrupt flare" and "abrupt angle" 
diflfered only in degree from Ingram, and sought for language to ex- 
press the peculiarities of construction which resulted in the observed 
différence in opération; hence came the requirement that the upper 
wall of this enlarged portion should be "substantially flat" and the 
mouthpiece should be "relatively small." , ! 

202 F.— 59 ■ , .' , 
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We agrée with the board that the spécification and drawings dis- 
closed a novel combination giving a useful, nevv resuit, and entitled to 
protection by patent. One practical difficulty wliich Miller sought to 
avoid was the coUapsing of nipples while in use. Evidently, a mère 
tube, when bent sharply to one side or when pushed inwardly so as to 
make a bend, would coUapse and close. It is the patentee's theory 
that in the Ingram nipple the enlarged body portion is still so charac- 
teristically a tube that, if the mouthpiece is pushed inwardly or bent 
to one side, either the opening into the mouthpiece or the two together 
will collapse; while, in the Miller device, this upper part of the en- 
larged body portion is so predominantly a diaphragm that it cannot 
break over, and instead, it yields longitudinally to a push or pull (see 
Fig. 3), and, when the mouthpiece is turned sidewise, the diaphragm 
aiso turns. The arch of Ingram would resist against a sidewise bend 
of the mouthpiece, and the opening into the mouthpiece would collapse, 
but the diaphragm yields and the mouthpiece remains open. This re- 
suit, as a new and useful resuit, seems probable enough on inspection of 
the patent and the earlier patents, and observation of samples, as far as 
they were submitted to us, confirms this idea. In any event, the util- 
ity of the new combination is probable enough, evidenced, as it is, by 
extensive public adoption, so that the défendant who has copied can- 
not be heard to deny such utility. Diamond Co. v. Consolidated Co., 
220 U. S. 428, 440-1, 31 Sup. Ct. 444, 55 L. Ed. 527. 

Undoubtedly, the changes made by Miller were, in physical form, 
very small and closely approximate to those mère changes in form or 
in degree which are not patentable; and the case is near the margin 
line. ControUing précédents cannot be cited, but the cases on the 
Grant rubber tire patent show an instructive analogy. The same gên- 
erai point of view which led this court in Goodyear Co. v. Rubber 
Tire Co., 116 Fed. 363, 53 C. C. A. 583, to hold that patent invalid 
might not unnaturally be so applied to this case as to reach the same 
resuit ; while that view of what, in a given case, constitutes invention, 
which led the Suprême Court to reach a contrary resuit on the Grant 
patent (Diamond Co. v. Consolidated Co., supra), might well hâve sim- 
ilar efïect as applied to the facts on this record. 

[2] The language of the claim présents a question not free from dif- 
ficulty. Such language 'must be sufficiently intelligible to mark the 
boundaries of the monopoly ; and we hâve held that a claim was in- 
valid which, when fully construed, called for a "thin" plate. Bullock 
Co. V. General Co., 149 Fed. 409, 79 C. C. A. 229. This case and its 
underlying principle suggest the serions question whether the require- 
ment for a "subslantially flat wall" and a "relatively small" mouth- 
piece opening are fatally vague, in the absence of any statement how 
far the wall may vary from a state of absolute flatness or what the 
proportions should be between the extrême body portion and the 
mouthpiece opening. 

We do not understand the Bullock Case as holding that the claim 
must always carry within itself everything neçessary to détermine its 
concrète applicability, or as intended to be in conflict with the prin- 
ciple that the spécification, drawing and claim constitute one instru- 
ment, each part of which must be construed with référence to every 
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other part. If words in the daim, normally importing the exact limit 
to which they reach, may, by their context, be given a broader or a 
narrower application than very literalness implies, se must words 
which in form allow a margin of uncertainty be interpreted by their 
context se as to fix the limits of their real meaning. The inquiry must 
be whether, taking into account the elasticity of meaning added by 
the spécification to definite words of claim or the limits of elasticity 
fixed by the spécification for a superficially indefinite claim, it is still 
reasonably possible to détermine, by the claim itself and by the ap- 
proved aids, what the patent does or does not cover. 

In the présent case the spécification says, and with évident référence 
to the declared object above recited, that: 

"The substantially flat and coniparatlvely wide upper wall of said body 
portion will stlU jield evenly under compresHiou whereby any contraction or 
cboking of the openiug theref rom into the mouthpiece will be prevented." 

In this connection the "substantially flat" wall means a wall flat 
enough to act in this manner and to accomplish this resuit, or, it might 
be said, a wall characterized by diaphragm-like yielding rather than 
by arch-like résistance. This interprétation furnishes sufificient cer- 
tainty for applying the requirement of a "relatively small" mouth- 
piece opening. Clearly, this opening must be large enough to permit 
the flow of the milk. Clearly, too, if it was almost as large as the ex- 
trême diameter of the body portion, there would not be enough of this 
body portion left intervening between the mouthpiece opening and the 
extrême diameter to permit the characteristic action. Clearly, too, the 
mouthpiece opening must be small enough, and therefore stifï enough, 
so that, when the mouthpiece is tipped sidewise, the circular opening 
will distort the diaphragm and remain open rather than itself be col- 
lapsed and closed. 

[3] The nipple shown in complainant's patent and the nipple made 
by défendant come well within thèse limitations. It may be that one 
could be constructed which, with ail the permissible aids to interpré- 
tation, could not be classified as within or without the claim. It will 
be time enough to meet such a case when it arises. It is at least as 
probable that such a construction would be either mechanically impos- 
sible or commercially worthless. The Suprême Court bas now firmly 
estabhshed the rule that a statute will not be held broadly invalid 
because its gênerai language extends to some class, as to which its 
opération would be constitutionally forbidden. It will consider no 
such question, until the objection is made by one of the class which 
bas the right to complain. It seems matter of fair analogy to say that 
a patent shall not broadly be held invalid only because of the possi- 
bility that in some future case its language may be too vague for in- 
telligent application, when, in the only case which has arisen, and per- 
haps the only case which ever will arise, there is no such difficulty. 
The fact that a man's title to the edge of his field is doubtful is no 
défense to a trespasser on that part where the title is clear. 

There should be the usual interlocutory decree for injunction and 
accounting; and the record will be remanded for that purpose, with 
costs of this court to appellant. 
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INTERNATIONAL CTJRTIS MARINE TURBINE CO. et al. T. WILLIAM 

CRAMP & SONS SIIIP & ENGINE BLDG. CO. 

(Circuit Court of Appeals, Thlrd Circuit. Deceniber 20, 1912. Rehearing 
Denied March 5, 1913.) 

No. 1,622. 

1. Patents (§ 328*) — Validitt and Inkeingement — Steam Turbine. 

The Curtis patent, No. 506,969, for an elastic-fluid turbine, covers an 
Improved turbine of tlie impulse type, theretofore represented solely, so 
far as a practical mechanism was concerned, by tlie invention of De Laval, 
which, owlng to the high speed developed, could be utilized only in tur- 
bines of small size, while tUe opposite or reaction type was slmilarly 
represented by that of Parsons, vvhlch, owing to various defects, could 
be applied only to those of large size. Wtiile thèse inventors were pioneers 
in the art, and their inventions noteworthy and meritorious, Curtis suc- 
ceeded in blendiug the advantages and avolding the disadvantages of both, 
and liis patent discloses a princlple and means of opération applicable to 
turbines of ail sizes conslsting, "broadly stated, of pressure-staging an im- 
pulse turbine, the velocity compounding thereof and the abstraction at 
each passage of the steam of substantially ail, or the principal part, of 
the vis viva developed at the preeeding stage." Such patent was not 
anticipated and diseloses invention of high order; also, held infringed. 

2. Patents (§ 235*) — Inpringement — Machinery — Similaritt. 

The test of infringement of a patented machine Is not its physical ap- 
pearance, but the princlple on which it opérâtes. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 371; Dec. Dlg. 
§ 235.*] 

3. Patents (§ 16*) — Inventions — Eléments. 

The inventive élément of a patented device or machine may consist in 
the conception of a novel abstract idea, or in the practical means of 
applying what bas theretofore been but a mère abstract idea. In the 
former, the conception of the abstract idea necessarily involves the dé- 
tails of utilizlug it ; but in the latter, it does not. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 14, 15; Dec. 
Dig. § 16.*] 

4. Patents (§ 312*) — Suit eoe Infringement — Pboof op Infringement. 

Wliere a défendant, in Its proposai for a government contraet, which 
was accepted, specified a machine which as described would infringe com- 
plainant's patent, the court is justified in findlng infringement, in the 
absence of évidence from défendant showing what it did in fact furnlsh. 

[I5d. Note. — For other cases, see Patents, Cent Dig. §§ 543-549; Dec. 
Dlg. « 312.*] 

5. Patents (§ 328*) — Validitt — Steam Turbine. 

The Curtis patent. No. 595,435, for an elastic-fluId turbine, claims 1 to 4, 
inclusive, covering generically the use of cut-o£E devices in a steam tur- 
bine of the impulse, pressure-staging type, whereby différent chambers 
can be operated or by-passed as desired, are void as too broad in view of 
the prier steam art. 

6. Patents (§ 288*)— Suit for Infringement — Equity Jurisdiction. 

A court of equity is not without jurisdiction of a suit for infringement 
of a patent because the alleged infringement by défendant cousists in its 
contracting to f uruish the infringing devices to the United States govern- 
ment as a part of the equipment of a naval vessel, and entering upon the 
work of their construction, nor is It deprived of jurisdiction to hear and 
décide the suit because prier to the hearing the devices were installed 

•For other cases see same topic & § numbek in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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and dellvered to the government, and an Injunctlon cannot properly be 
granted. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. || 460-466; Dec. 
Dig. § 2S8.»] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by International Curtis Marine Turbine Company and 
Curtis Marine Turbine Company of the United States against William 
Cramp & Sons Sbi[> & Engine Building Company. Decree for défend- 
ant, pro forma, and complainants appeal. Reversed. 

See, also, 176 Fcd. 925. 

C. Bradford Fraley, of Philadelphia, Pa., and Richard N. Dyer and 
Frederick P. Fish, both of New York City, for appellants. 

Dickson, Beitler & McCouch, of Philadelphia, Pa., and Edwards, 
Sager & Wooster, of New York City, for appellee. 

Before GRAY. BUFFINGTON. and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Interna- 
tional Curtis Marine Turbine Company, the owner of certain patents, 
and the Curtis Marine Turbine Company, exclusive licensee thereun- 
der for marine propulsion, brought suit against the William Cramp & 
Sons Ship & Engine Building Company for infringement thereof. The 
claims involved are 1 to 11, inclusive, of patent No. 566,969, granted 
September 1, 1896, to Charles G. Curtis for an elastic-fluid turbine, 
and the first four claims of patent No. 595,435, granted December 14, 
1897, to said Curtis for an elastic-fluid turbine also. 

[1] In order to secure an early hearing by a full bench by this 
court, and with its consent, a formai decree was entered by stipulation. 
On appeal the cause is now really heard at first instance and finally 
by this court. This, together with the fact that the patents involve 
the novel and important subject of steam turbines, accounts for the 
length of this opinion. A rotary steam engine had long been the en- 
gine builder's goal, for the advantage thereof, as contrasted with a 
reciprocating movement in machinery, is apparent. In the hydraulic 
field the rotary principle had long been effectively used in vvheels and 
in many effective types of turbines, which are really jacketed water 
wheels. In this latter branch the advance was marked, and the con- 
servation of power, simplicity of parts, saving of space, and other dé- 
sirable features of water turbines seemed to point out the method by 
which steam could be similarly employed to move turbines. Theoret- 
ically the analogy between the use of steam and water in the same me- 
chanical form of structure seemed clear. But the analogy was a mère 
surface one. In reality steam and water are, from the standpoint of 
motive power, essentially différent. The motive power of water is 
gravity, that is, pressure exerted in one direction, while that of steam 
is expansion, that is, pressure exerted in ail directions. The laws of 
hydraulics, as appKed to water wheels, were well known and compar- 
atively simple, while, as the outcome proved, the laws of steam as 

«For ethm cosea «m «ua« tspic A i numbxb la Dec. & Am. Difa. 1987 to date, & Rep'r Indexée 



934 202 FEDERAL EEPOBTEU 

applied to turbines were not known or appreciated. Moreover, water 
is unchanging in volume under différent pressures; thus the velocity 
of the flow or jet of a stream is in inverse proportion with the cross- 
section of path provided for it. But when velocity is developed by 
diminution of pathway, it must be at the expense of a local déficit of 
pressure. Whenever the path contracts, velocity increases and pres- 
sure diminishes by a determinable amount. But with steam ail is dif- 
férent. Only in f ew instances does steam act in the same way as wa- 
ter, and even where it does there is always présent an intricate and 
mathematically inexpressible relationship between steam volume and 
pressure to complicate the relation between cross-section of path and 
velocity of flow. Expérience has further shown that steam turbines 
involve further perplexities in the form of absorption of energy caused 
by virtually every bend, change of cross-section, and tiny eddy. That 
steam could be used as a propulsive rotary force was, of course, well 
and long known. From the record beiore us \ve learn that a crude 
form of steam turbine was described by Hiero of Alexandria 120 
years before Christ which tised steam as a kicking or propulsive force 
from which the discharging wheel reacted in the same way that rear- 
wardly discharged water drives in the opposite direction an ordinary 
rotary lawn sprinkler. So also, as early as 1629, the turbine of Branca, 
an Italian, showed how steam could be jetted against a vane to pro- 
duce forward rotary motion. But while thèse two, almost forgotten, 
instances strikingly show that the two broad principles of opération 
on which, as we shall see, ail modem turbine development is based, 
were thus known, no practical and elficient steam turbine, working 
on either principle, was developed prior to 1884. And this absolute 
dearth of outcome cannot be attributed to lack of effort; for in 1896, 
the date of the first patent in suit, Sosnowski's Treatise "Roues et 
Turbines a Vapeur" gave a list with illustrations of 300 prior steam 
turbines. But apart from those of two inventors, Parsons and De 
Laval, referred to below, no one had, in this broad field of effort, 
produced a practical and efficient device. The magazine Engineering, 
in an issue of August, 1894, said : 

"Most engiiieors who are approacliing middle âge cati reiiiember when the 
idea of raaking a suceessful steain turbine was elassed with the search for 
the philosopher's stone. It was known o£ course tliat such a motor could 
be readlly made to work, but the consuniptlon of steam was excessive because 
the motive fluid left the apparatus at a high velocity and with mueh of its 
energy unutilized. * * * What was wanted was to construct a wheel 
that would run several finies as fast as the .splndle of a mule, and niost 
mechanics regarded the matter as impossible." 

The experts appointed by the Court of Commerce of the Canton 
of Zurich, Switzerland, in certain litigation involving steam turbines, 
reported to that court that "the art of steam turbines was first brought 
into existence by l'arsons and De Taval." Indeed, this is in substance 
conceded by respondent's expert, who, in answer to the question 
whether he agreed with the statement made by Neilson, in his work 
on Steam Turbines (4th Ed. 1908), that the Parsons and De Laval 
turbines were the only two turbines which had bcjn made on other 
than an expérimental scale up to 1895-96, said ; 
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"Liniiting jour question to steam turbines I sliould answer it that the 
Parsons steam turbine and tlie De Laval steam turbine are the only ones 
tliat I knovv of that were being manufactured prior to 1896, that are being 
luauufactured for commercial use to-day." 

Passing by, therefore, the fruitless effort of prior inventors, we take 
up the practical and effective stage of the art with Parsons and De 
Laval. Parsons, the real pioneer of one branch of the art, was a 
British subject who in his English patent, No. 6,735 of 1884, gave the 
world its first effective steam turbine. A study of this patent shows 
that Parsons disclosed no undiscovered law oiE nature or any novel 
principle of opération. His basic principle of opération was the sim- 
ple principle of reaction shown in prior devices ; but, his being the first 
real practical and efficient device in a barren field of effort, Parsons has 
been justly regarded as the pioneer of the steam turbine art. As wel! 
said by one of complainants' witnesses : 

"It can therefore be said that, although Parsons did not Introduce prin- 
eiples not known prier to his invention, he designed an efficient reaction tur- 
bine ; whereas, in ail the structures devised previously no efficient conversion 
of the energy of the steam into mechanical work was possible." 

To the same effect is the testimony furnished by respondent in the 
address of Râteau, a French savant, in his Chicago address in June, 
1904, who, in speaking of the production of an unworkable speed 
where steam expansion takes place in a single stage of a single wheel, 
says, evidently, f rom the context, ref erring to Parsons : 

"A considération of thèse circumstances has induced inventors to divide the 
expansion of the steam into successive stages, and thus to produce turbines 
with multiple wheels, which are nothing but a séries of simple turbines 
mouuted upon the same shaft and driven successively by the same current 
of steam. This design of multiple turbines is by no means novel. It will be 
sufficient to mention the name of Tournaire, a Fi^eneh mining engineer, whose 
theoretical description to the Academy of Science in 1853 of a reaction tur- 
bine with multiple wheels is surprising when the description is compared with 
the Parsons turbine brought into use 30 years later." 

Parsons provided a large outer shell or chamber provided with a 
central shaft and adapted to receive steam peripherally at one end 
and exhaust at the other. Mounted on the shaft were a large number 
of sets of moving vanes properly angled, through which the steam 
passed as an annulus, thereby imparting motion. The outer ends of 
the moving vanes of each set fitted closely to the shell, prevented 
steam escape, and necessitated it going through the intervane passages. 
Following each set of movable vanes were corresponding sets of sta- 
tionary vanes attached to the shell at substantially such an opposite 
angle as deflected the steam and caused it to pass through a succeeding 
set of movable vanes, so co-related to the first movable set as to aid in 
revolving the shaft. The power of steam to impart motion is based 
on pressure, and pressure is but expansion restrained. It follows 
therefore that, in the principle of opération of Parsons' turbine, as 
the steam passed f rom the high pressure end of the chamber through 
the successive sets of movable vanes to the exhaust it expanded, de- 
creased in pressure and imparted rotary motive power to the movable 
vanes. And just as in a common lawn sprinkler the passage of the 
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water through a turned passage caused the wheel to kick or react in 
a contrary direction, so in Parsons' turbine the expansive force of the 
volume of steam passing through a revoluble vane, angled at the dis- 
charge, reacts and causes the vane to rotate in a course opposite to 
the Hne of discharge. It is this drop of pressure, and the conséquent 
différent stages of pressure between the inlet and outlet side of the 
movable vane, that characterizes and is the differentiating earmark of 
reaction turbines. This drop pressure, as the underlying principle of 
the reaction turbine, is well set forth by complainant's expert, who 
says: 

"The essential différence between reaction aud Impulse turbines is tlie one 
as to how lueclianical worlî is olitained from the energy of the steam. In 
both types of turbines the initial energy is in the sluipe of steam under liigh 
pressure, either iu a dry or satura ted or superheatod condition. In a re- 
action turbine this steam is perniitted to pass through a nuniber of rows of 
buckets in such a nianner that the pressure of the steam on the entering side 
of the bucket is quite différent from the pressure of tlie steam upon the leav- 
ing side of the bucket, and rotation, that is, mechauical work, is secured, due 
to the drop of pressure of the steam in passing through the bucket." 

It foUows therefore, as stated in Jude on the Theory of Steam Tur- 
bines (London, 1906) p. 16, and conceded by respondent's expert: 

"In the reaction turbine tliere is a transformation of poteUtial energy luto 
kinetic energy withiu the rotatiug meniber." 

Such turbines hâve other characteristics. For example, from this 
pressure drop in reaction turbines it follows that the entire steam pas- 
sage between the movable vanes must be filled with steam, and, as 
stated by M. Ratéau: 

"It is of course necessary, in order to produce a good dynaraic efficiency, 
to operate in such a mauuer that the peripberal speed of the turbine be uot 
much iuferior to the circulation speed of the steam." 

It will thus be seen that what Parsons did was to take the well- 
understood principle of a reaction turbine and its single chamber with 
a single wheel which operated at an unworkable spee(l, and by increas- 
ing the number of such wheels in effect subdivide an entire chamber 
into a number of separate, pressure-staged sections, for such, in reality, 
was the efifect of the pressure being différent on the opposite sides of 
every set of movable vanes. It will, of course, be noted that the Par- 
sons or reaction pressure turbine operated on a fundamentally différ- 
ent principle from a turbine, for example, of Branca's type. In the 
latter the propulsive force is the impact or impulse of a jet of steam 
against the movable vane. The steam is blown against the vane in the 
form of a jet in a manner resembling the impulse given to a projectile 
by an explosion in the barrel of a gun. This is well stated by com- 
plainant's expert, who says : 

"The ix)vvder charge on being flred develops a large pressure in a coufmed 
space similar to the pressure of steam iu a boiler and steam pipe. The pro- 
jectile is forced outward by the expansion of this charge; that is, the pres- 
sure energy available is utillzed In i)roducing movement of the projectile. 
The projectile is moved by the réaction of the charge just as the buckets of a 
reaction steam turbine are moved, due to the réaction of the steam. In both 
the gun and reaction turbine the energy in the form of pressure aets by re- 
action upon the pièce ou which work is to be perfornied, in one case eausing 
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linear motion, in the otlier easo circular motion, and In both cases tlie Initial 
pressure drops to tlie pressure of tlie exhaust or atmosphère. Tlie energy 
reiiresented by the drop of pressure froni initial to exhaust is used to pro- 
duce nieelianical work. In botli the gun and reaction turbine an Important 
requirenient for an efficient conversion of pressure energy Into worli by the 
réaction prlnciple is close clearance between the moving and stationary parts 
so as to prevent leakage of the pressure energy. After the projectile leaves 
the gun it possesses veloclty energy. ïhis is similar to the veîoclty energy of 
the steam jet as it leaves the noxzles of an impulse turbine. ïhe nozzles 
give the steam a large veloclty at the expense of the pressure energy of the 
steam; that is, the steam in passing through the nozzle drops in pressure 
froni the initial pressure to the exhaust pressure and in expanding to the ex- 
liaust pressure produces a high veloclty of the steam." 

It will thus be seen that the impulsive force is created, not in the 
vane passage, but in the passageway into the chamber. This is con- 
ceded by respondent's expert, who, following Jude's work cited above, 
says : 

"Jn the impulse turbine the transformation of potential energy into kinetie 
energy takes place wholly or only in fixed passages prier to entry Into the 
rotating member." 

As therefore vane motion in impulse turbines is caused by the jet 
impulse as distinguished from the expanding volume of the passing 
steam in a reaction turbine, it follows that the entire vane passageway 
of the former need not be fîlled. It also follows that the jet speed 
must be greater than the vane speed ; othervvise no power would be 
drawn from the jet by the vane. It is proper to say that, in making 
thèse gênerai statements as to thèse two types of turbines, we hâve 
not overlooked the fact that reaction turbines may hâve some impulse 
and impulse ones some reaction. But such respective reaction and im- 
pulse are negligible. The matter is well stated by complainant's ex- 
pert, who says : 

"The facts of tlie case are that It is an accepted fact among ail engineers 
conversant with the steam turbine art that the Impulse turbine dérives its 
power clilefly from the impulse effect of the steam; some impulse turbines 
may worlî with a very slight reaction effect and that ail reaction turbines 
abstract work chiefly from the reaction force of the steam, although every 
reaction turbine has a small amount of impulse due to the veloclty of steam 
fiowlng through the turbine. This is absolutely neeessary because, If there 
was no veloclty of flow, steam would not pass through a reaction machine. 
The veloi '^ies in a reaction turbine are extremely low, and therefore the 
Impulse elïect is small, whereas the velocities in an impulse turbine are ex- 
tremely high and the réaction elïect or pressure drop of the steam while 
passiug through an impulse turbine is so slight that it is entireiy negligible." 

But up to and succeeding Parsons, patented impulse turbines had 
been as inefficient as reaction ones had been before Parsons made the 
latter practical. This inefriciency of impulse turbines was due to the 
characteristics of steam subjected to the structural limitations, the 
restricted passageway which created the jet. This is clearly explained 
by complainant's expert, who says : 

"Wlien water, steam, or any other fluid in a réservoir approaches constrict- 
ed outlet, It nmst do so along converglng Unes. Although there may be no 
converglng solld walls and the outlet may be even a plane orifice, the cross- 
section of the path of the fluid, converglng slmultaneously toward the outlet 
from ail directions, is a decreasing one. Hence the fluid undergoes accéléra- 
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tlon as it approaches. To supply the klnetic energy involved in this accéléra- 
tion, its pressure must decrease. lu the case of water, as already noted cou- 
cerning the Pelton (water) wheels of the west, there Is uo known lirait to the 
intensity of pressure whicli can be converted completely and efficiently into 
velocity by such a simple constrictiou of path. With steam, however, this 
conversion can proceed only until the initial pressure bas fallen by some 43 
per cent., ivith a conversion of something like 15 per cent, of the avwilahle 
potential energy into kinetio forni. lieyond this point, no further réduction 
of pressure against the outlct can further aocelerate the flow. The reason for 
this is that the réduction in pressure upon the steam approaching the outlet 
leads to an increase in its volume, and this Inereased volume accentuâtes the 
congestion. Up to the so-called 'critical' point, this increase of congestion 
is not enough to more than hinder and complicate the accélération. At the 
critical point, however it becomes prohibitive. The steam expands too rapidly 
to get out of its own way, until the constrlction bas been passed. » * * 
Tbe critical pressure oecurs witli fair constancy, at about 43 per cent, of the 
initial absolute pressure. The critical velocity is usually found betwecn 1,350 
and 1,400 feet per second ranging upwardly toward 1,500 feet under high 
initial pressures and downwardly toward 1,300 feet under initial pressures 
below atmospheric. The critical area varies widely, from small under high 
pressure to large under low pressure." 

Stating this in terms of plain working resuit, the impulse turbine 
of the old art could only utilize 15 per cent, of the potential possi- 
bility of steam, a resuit which, apart from other objections, barred its 
practical use. It will thus be seen that no matter what the form of 
prior impulse turbines, or how instructive and prophétie, read in the 
light of after discoveries, the statements of their inventors may ap- 
pear, they were ail in reality and necessarily ineffective, because they 
were, in the then knowledge of steam, based on a principle of opér- 
ation that could only end in failure. In this barred state of the im- 
pulse turbine art came the great, radical and, at the time, inconceiv- 
able disclosure of De Laval. Like ail great inventions it was simple, 
but with that simplicity was a practical change that scientifically and 
commercially was startling. Mechanically ail De Laval did to the im- 
pulse turbine was simply to diverge the outlet end of the steam pas- 
sage ; in steam dynamics his great discovery was that, beyond the crit- 
ical point of steam, velocities can be accelerated at the expense of 
pressure energy, if the pathway is diverged. Before his disclosure it 
was supposed, and not without some basis for such supposition, that 
a diverging nozzle would retard steam from creating kinetic energy, 
for such seemed the effect of a diverging outlet on a jet of water, and 
we now know that an extension of De Laval's diverging nozzle be- 
yond limits now well understood makes his process ineffective. So 
revolutionary was De Laval's theory that the application for an Amer- 
ican patent upon it was met by the objection of the Patent Office that : 

"The object of applicant's alleged invention will apparently be defeated by 
the construction shown and claimed, since the fall of pressure due to expan- 
sion will necessarily lesseu the velocity of the steam at the point of impact 
with the wheel, and cousequently the 'vis viva' of the steam will tend to be 
a minimum rather than a maximum." 

To this De Laval replied, saying: 

"The characteristic feature of applicant's invention may be expressed In 
a few words, thus: He expands the steam before it reaelies the turbine and 
couverts its pressure into velocity before the steam is required to do any 
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work, while heretofore the steam was prlncipally expanded in the turbine 
or other engine which was actuated by the pressure of the expanding steam. 
Applicant has made the discovery that by a flaring nozzle practically ail the 
pressure caii be converted into velocity, while before it could only be expand- 
ed down to 57.7 per cent, of the initial pressure, and that a jet can be produced 
which is no longer capable of expansion, but which has an enormous velocity 
and the vis viva of which can be econoniically utilissed," 

Since, as will hereafter appear, the patent of Curtis is based wholly 
on a turbine of the De Laval type, the fact of De Laval's absolute 
departure from ail prior inventive effort is vital to a just appréciation 
of what Curtis subsequently did to supplément and utilize De Laval's 
discovery. This warrants our dwelling in such détail on the revolu- 
tionary character of De Laval's work. This is fairly stated by com- 
plainant's witness, who says: 

"De Laval's original application, which was filed May 1, 1889, was met by 
the examîiier by complète sltepticism as to its operatlveness. The effect of 
the conieal convergence of the nozzle was held by the exaniiners to be the 
exact opposite of that alleged by De Laval. Further, the figure 57 per cent., 
which appeared In the application as a measure of the pressure which could 
not be converted into velocity in the ordinary converging nozzle, was not 
understood by the examiner and an explanation was called for. The applicant 
was obliged to reply at length. The figure '57 per cent.' was supported by 
a référence to the treatise on thermodynamics by Prof. Herrmann, of Chem- 
nitz (Berlin, 1S79). The examiner's misapprehension as to the action of the 
diverging nozzle was explained by pointing out that even Prof. Zeuner, who 
was then one of the greatest living authorities on thermodynamics, had 
committed himself in his publications to the same error — an error, indeed, 
which was then universally prévalent. * * * This debate continued year 
after year, and might hâve extended Indefinitely had not the showing made 
at the Chicago World's Falr removed the question ïrom the field of académie 
dispute. The patent was flnally allowed June 4, and issued June 26, 1894." 

De Laval's diverging nozzle resulted in producing an impulse ma- 
chine of a phénoménal character in that the now utilized power of the 
steam produced a speed beyond ail past expérience and so high as not 
to be permissive on account of stress on revolving parts. 

But noteworthy and meritorious as were the contributions of Par- 
sons and De Laval to the turbine art, their labors still left many se- 
rious objections to their turbines, which they were unable to remove. 
As has been justly said in testimony quoted below, this was not to be 
wondered at. In the reaction turbine, as we hâve seen, the steam is 
not jetted, but is admitted at initial pressure around the whole peri- 
phery of the chamber or substantially so, and the création and im- 
parting of its kinetic power dépends on its passage through inter- 
spaces of the movable vanes, for such steam as does not go by that 
passage is lost. To insure, therefore, such intervane passage and to 
prevent passage through the clearance between the ends of the moving 
vane and the chamber shell, is imperative. Owing to contraction and 
expansion and other causes, this was attended with grave difficulty 
and sometimes resulted in stripping the revolving vanes. Clearance 
escapes, owing to the principle of opération of a reaction turbine, 
could not be avoided. They could only be measurably minimized by 
the most careful construction. Moreover, the intrachamber, drop- 
pressure feature of the Parsons chamber subjected it to the mechan- 
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ical objection of axial or endwise thrust. This was due to the fact 
that there was a différence in pressure— a pressure drop- — betvveen the 
inlet and outlet side of the vane. As the relative proportion of clear- 
ance loss to vane-capacity increased as the vane diminished in heigM, 
the reaction turbine was restricted to large sizes. Ail this is clearly 
shown by complaiiiants' witness, who sa>s of the Parsons turbines 
that: 

"Kelying as it did upon reaction, (it) developed its power by the pressure 
of the steam upon Its vanes. There was a drop in pressure between the inlet 
and cxit of each vane ; consequently, clearauce spaces must he as fine as 
possible, in order to prevent excessive leakage. At the tinie rotative speeds 
were very high conipared with macliinery other than steani turbines. Conse- 
quently, it was extremely délicate and sensitive to dérangement by steam 
érosion, intrusion of foreign substances, etc. The fact that it relied upon 
reaction also iiecessitated a vane speed virtually equal to the steani speed. 
This need for high peripheral speed prohibited the réduction of wheel diain- 
eters. ïherefore, since the curreut of steam must occupy the entire periphery 
siniultaueously, the radial dimension of the steam current in the earlier stages 
of the machine was narrowly restricted. This minuteness also exaggerated 
the relative part played by the clearance spaces and thelr leakages." 

While thèse objections of clearance, axial thrust, and prohibitive use 
of small wheels due to the use of the reaction principle were avoided 
by use of the impulse principle in De Laval's turbine, yet its use also 
disclosed serions objections, due to its principle of opération. The 
tremendous speed it developed forbade utilization of that speed in 
large wheels and necessitated the non-economic practice of counteract- 
ing or neutralizing it in the small wheels where it could be used. It 
should hère be noted, as throwing light on the nqvel character of 
Curtis's subséquent work, that this excessively high speed of turbires 
was accepted as necessarily incident and the whole trend of the en- 
gineering profession was to accept it as such. Thus in rjspondent's 
proofs Rateau's address (heretofore referred to) says : 

"The Girard screw-vvlieel, which succeeded so well as a hydrauflc motor, 
has given no public results, as a steam. apparatus. The failure of the tests 
which I just related should not, of course, be in the least surprising. The 
problem was in fact difflcult to solve, lecatisr, in orârr to aceure an cconomicM 
opération, it is atisnlntely neoessari/ to attain vcnj high specdtt of rotation. 
• * * If steam turbines are compared with ordinary motors, both advan- 
tages and disadvantages are found. I would emphasize as the principal dis- 
udvantages of turbines resulting from tho great velocity of rotation: (1) 
ITeating of the bearings; (2) the difflcuUy of driving shafts rotating at loiver 
■speeds; (3) the difficulty in using a condenser. I put aside for the moment 
the question of consumption of steam." 

De Laval himself sought in différent ways to control the high speed 
he generated. In order to lessen the strain on parts he devised a flex- 
ible central shaft so small in diameter that when running at very high 
speed such shaft and the whole rotating unit did not rotate around its 
géométrie center, but tended to approach the center of gravity of the 
rotating System. As it was impossible to operate machinery by direct 
connection with the high-speeded turbine, he was driven to devise 
spécial reducing gears which were bulkier than the motor. Indeed, as 
showing the grave nature of the speed problems which were never 
overcome, it will be noted that the only effort of De Laval, as shown 
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in his German patent, No. 84,153, to eliminate rather than accept 
thèse nonvvorkable speecls, was his device to reduce the velocity of 
the jet itself before it entered the wheel vane by mass compounding it 
with some passive liquid such as superheated water or other desired 
fluids to reduce its accélération in the nozzle. In the same line of re- 
lief, Bohman, of Austria, in his patents in many countries in Europe 
beginning in 1894 and ending with his American patent. No. 584,203, 
of 1897, sought to introduce a mixture of air. In his work on the 
Steam Turbine (2d Ed. 189) Stodola says : 

"The majority of the older patents showed Uick of knowledge of the steam 
flow. One idea esi)ecially led inventors on lu spite of constant failure ; to 
decrease the velocity of the steam by mixlng it with fluids or gases." 

After showing that, even if they had succeeded, "there must be (in 
a particular one cited) a loss of kinetic energy that would amount to 
one-half to three-fourths of the available work," Stodola says : 

"As patents are being taken up to the présent tinie on tliis usele.ss idea, 
it is well to investigate it soraewhat more closely. The mlxing of fluids must 
give, besides the loss due to shock, a poor performance in the blade channels, 
Ijecause the individual drops of the 'rain of this mixture' must become sepa- 
rated from the steam mass on account of the sharp bending of its path." 

Notwithstanding, then, the élimination in De Laval's impulse tur- 
bine of the objectionable features of wheel clearance, axial thrust, and 
nonuse in small wheels which lessened the efficiency and scope df the 
Parsons reaction turbine, the De Laval impulse wheel was, by its 
high speed, also restricted in scope in that such speed prohibited its 
use in large turbines and prevented its use in small ones except when 
accompanied by supplemental speed-reducing gearing. It will thus 
be noted that, great as the contributions of Parsons and De Laval 
were to the turbine art, the devices of both had grave limitations. On 
the one hand, De Laval could not utilize ail thé kinetic force his im- 
pulse turbine could call into play; and, on the other hand, the lim- 
itations of axial thrust and clearance measurably counteracted and in- 
efficiently lessened the kinetic energy the Parsons reactive type pro- 
duced. The practical resuit was the restriction of Parsons to the field 
of large turbine effort, of De Laval to small, and that a field for fur- 
ther inventive effort remained is foreshadowed by respondent's proof 
where Râteau in his Paris address of 1890, already referred to, says: 

"Is it then Impossible to properly satisfy at once thèse two conditions: 
To utilize high speeds of flow and avoid too great losses in power? Probably 
not. I am even convinced that for tliis class of motor, as in the case of hy- 
draulle motors, it will be possible without too great dlfliculty to obtain an 
efficiency of 75 per cent. Hoiocvcr this may 6e, the scheme which will give 
this rvsult is yet to be found." 

[2] In this State of the art Curtis devised the turbine covered by pat- 
ent 566,969, and, before discussing what the device of that patent is, let 
us State clearly what it is not. So far as turbines meet the eye they 
are ail substantially similar, but the real test of a machine is not its 
physical appearance, but the principle on which it opérâtes. Now of 
the Curtis device a few things are basic. Its principle of opération is 
not by pressure, for Curtis bas no intrachamber change or stage of 
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pressure, and because it has no pressure passages it has no clearance 
and no axial thrust. Manifestly, therefore, it is not a reaction tur- 
bine, and the pressure principle of opération of that machine vvas not 
used in it. It follows therefore that, whatever the success of Parsons 
in developing that principle was in reaction turbines, it did not antici- 
pate or pre-empt. the field of impulse turbines to which Ciirtis ad- 
dressed himself. On the other hand, while Curtis's is an impulse ma- 
chine, patterned after and indeed making De Laval its avowed foun- 
dation, and using the diverging nozzle invention of De Laval to create 
kinetic force, yet, at a vital point, a radical departure is made from 
De Laval, and on that departure Curtis's device rests. For the prin- 
ciple of opération of Curtis's turbines is such, and herein lies his novel 
and valuable contribution to the impulse turbine art with its nonclear- 
ance, nonaxial thrust, simple and rugged parts, that instead of extract- 
ing initially, as De Laval has donc, a kinetic force so great as to re- 
quire neutralization or réduction, he only extracts, and that by' de- 
grees, such power as is needed— a process termed hereaf ter pressure 
staging — and as such requisite power is so extracted by degrees he 
utilizes the whole of such extracted power by a process hereafter called 
velocity-compounding. If thèse facts be established, it follows that 
Curtis was not anticipated by either Parsons or De Laval, that he 
gave to the art a low-speed, impulse turbine, which while using the 
gênerai principle of pressure staging as Parsons had donc, so used it 
as to avoid clearances, axial thrust, and exclusion from the field of 
small turbines, and, while extracting kinetic power as De Laval had 
done, avoided the création of high speeds, wasteful non-use of poten- 
tial power, and exclusion from the field of large turbines. His device 
was more; in that, in a turbine of simple parts and rugged construc- 
tion, Curtis combined the excellencies and avoided the faults of both 
his predecessors. This in no wise reflects on the merit of those pio- 
neers, as is conceded by complainants' expert. Indeed, how radical 
was the departure of Curtis from prior developments is simply but 
forcibly summed up in Curtis's own testimony. He says: 

"After givlng the subject a great deal of thought, it seemed to me that 
it would be possible to devise a macliine wliich could be run at a mueh, lovver 
speed of révolution than any turbine which I was aware of, that would hâve 
an even higher effleiency, sufficiently high to enable it to take the place of 
the steam engine in large units. At the same time the machine could be 
made very rugged and mechanically simple, and the necessity for small blade 
or bucket clearances eliminated. I remember being very much struck with 
the îact that no machine having thèse characteristlcs had yet been produced, 
although a great amount of thought and experhuent seemed to hâve beeu 
devoted to the subject." 

He then in effect adds with commendable frankness that he took 
up the problem, not as one of pioneer work, but only as an improver 
on De Laval, saying : 

'^I was particularly impressed with the façt that no turbines had been 
built, based upon the principle of staging or pressure compounding, what 
might be called generally the De Laval type of turbine, and it seemed to me 
that this principle offered the true solution of the problem." 

, It thus appears that the goal Curtis had in view was an impulse tur- 
bine which would work eificiently at a shaft speed so low as to not re- 
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quire speed-reducing gear, but would conserve the potential power of 
the passing steam until its use was really required. To do this he de- 
vised the novel scheme of subdividing, in an impulse turbine, the avail- 
able energy of the steam, in transit, into a number of steps or stages. 
This was done by producing several successive chambers connected by 
diverging or parallel nozzles. In this way it will be seen that, instead 
of using one chamber and one nozzle whereby the steam was expanded 
from initial to exhaust pressure, Curtis took what was the exhaust 
steam of De Laval's single chamber (which exhaust steam, as we hâve 
seen, had additional unutilized kinetic power which De Laval failed to 
utilize), and by means of interchamber nozzles he so treated the steam 
that it could be re-used in a second nozzle and chamber, and, indeed, 
in successive ones, with the resuit that he utilized, in stages, the kinetic 
energy which De Laval had lost, It will then be seen that he sub- 
divided the available energy steam, which De Laval found of non- 
available speed, into a number of pressure steps or stages, so that a 
single nozzle would no longer hâve to expand the steam from initial 
to exhaust pressure, but a séries of nozzles could successively expand 
it to intermediate stages until it finally dropped to exhaust pressure. 
The resuit of thèse subdivision stages of pressure reduced the steam 
velocity of an impulse turbine to a practical bucket speed instead of at- 
tempting, as De Laval did, to increase his bucket speed to equal high 
steam speed. De Laval's turbine attained commercial efficiency by rea- 
son of his use of a rotating élément which permitted extremely high 
bucket speed. But Curtis's attained commercial efficiency by such a 
relatively low bucket speed as required no spécial mechanical expédi- 
ents and thereby secured an economical co-ordination of steam and 
bucket speed. But his disclosure was more than the mère duplicatioti 
of De Laval's nozzle and chamber. Curtis co-ordinated his own sev- 
eral pressure stages so as to secure such subdivision of energy be- 
tween the chamber stages that while taking the steam in succession 
and operating with the same shaft speed the several stages were 
adapted to give an efficient abstraction of energy. Thus the several 
stages, while operating separately in an efficient manner, also co-ordi- 
nately and collectively operated to give over-all efficiency. This co- 
ordination involved such a proportioning of the nozzles and buckets of 
the several stages that the several stages, while under conditions of 
fixed shaft speed rotation, were nevertheless adapted to accommodate 
the steam flow, at the successively diminished pressure, so that the 
steam speed produced by the successive nozzles bore substantially the 
same relation to the bucket speed of ail other stages. This was more 
than the mère physical duplication of De Laval's single chamber. It 
is true it involved the thought of the duplication of chambers, but to 
that duplication it coupled the inventive, novel, and practical disclosure 
of utilizing pressure by stages in impulse turbines, and so co-ordinating 
that subdivided pressure in successive chambers that while using the 
steam in chamber-succession and operating at the same shaft speed 
the several steam stages were adapted to give an efficient abstraction 
of energy, and while eacli individual chamber operated efficiently they 
ail operated collectively and harmoniously to give a total of over-all 



944 202 FEDEKAL EEPOETBR 

efficiency. "This," as was well said by complainants' witness, "in- 
volved such a proportioning and relation of the nozzles and buckets of 
the several stages that the stages were under thèse conditions of fixed 
shaft speed rotation, adapted to accommodate the steam fiow at the 
successively diminished pressures, and also so that the steam speed 
produced by the successive nozzles should bear substantially the same 
relation to the bucket speed for each stage as for ail the other stages." 
It will thus be seen that Curtis efficiently and for the first time prac- 
tically co-ordinated différent pressure stages in an impulse turbine and 
effected such a subdivision of energy between the stages that the dif- 
férent chambers, while utilizing the steam in transit at différent stages 
and on the same shaft, were by their interchamber, jet connection, 
adapted to secure and utilize an efficient and complète abstraction. 
While each, in a sensé, operated independently, yet their co-ordination 
was such that ail worked unitedly to give a satisfactory total efficiency. 
The mode of doing so Curtis clearly outlined in bis patent: 

"The method by whîch the turbine of my présent invention opérâtes con- 
slsts in converting the pressure of the fluld Into vis viva by stnges and utiliz- 
ing the vis vlva developed at each stage by passing the fluld through rotatlng 
vanes, the speed of révolution of which Is adapted to abstract substantially 
ail or a large portion of the velocity. In practicing this method I first cou- 
vert a definite amount of the Initial pressure of the fluid Into vis viva by 
passing a jet of fluid through a nozzle or passage properly proportioned to glve 
the desired resuit, and I deliver the flowing jet to a movable élément of the 
apparatus consistlng of one or more circular ranges of vanes forming pas- 
sages through whieh the jet passes and In whicli its direction of flow is 
changed, so as to estract its velocity wholly or largely whereby the vis viva 
developed in the nozzle or passage is wholly or largely converted into mechan- 
ical rotation. The fluid issues from this movable élément Into a stationary 
passage, which is so proportioned as to couvert a furtlier definite amount 
of the pressure remainlng in the fluid into vis viva, and which delivers the 
fluid in a jet to the second movable élément consistlng of oue or more drcuJar 
ranges of vanes, by which the direction of the flow oi: the jet is changed, and 
its velocity is again wholly or largely extracted, whereby the vis viva de- 
veloi>ed in the intermediate passage Is converted wholly or largely into 
meehanical power. The energy of the fluid may be converted into mechanical 
power in two or more such steps or stages, but it is essential that the various 
stages be so co-ordinated that the flow through the apparatus shall be con- 
tinuons. To this end the successive working passages to which the jet is 
admitted in the movable éléments of the apparatus are enlarged in cross- 
section and correspond in size with the discharging ends of the successive 
stationary passages, and in each élément in which vis viva is developed pro- 
vision is made for carrying the same mass of fluid as is admitted to the first 
nozzle or passage, having regard to the volume and velocity. • * * The 
velocity developed and utilized at each stage may be the same, in which case 
the speed of the several movable éléments will also be the same ; or the for- 
mer may not be the same, in which case the latter will also vary. The mov- 
able éléments may be mounted on the same or différent shafts. If they are 
monnted on the same shaft but hâve différent rates of motion, their diameters 
should be différent, so that the speed at the shaft may be the same. » * * 
The pressure of the fluid jet is not reduced during its passage through the 
utilizing vanes, except to the extent neoessary to supply what may be called 
the 'frictlonal consumption of energy' in the passage through the vanes. The 
passage must be enlarged in proportion thereto. • * * X is a pipe or 
conduit leadlng from the steam boiler or other source for supplying the 
fluid under pressure. This pipe terminâtes in a nozzle L which may hâve 
diverging sides, as in Fig. 1, or parallel sideg, as in Fig. 2." 
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Practical vvorking directions are also given : 

"For purposes of illustration we will assume that the apparatus of Flg. 
1 is des^igiied to work between a boiler pressure of one hundred and fifty 
pounds and an exhaust pressure of two jjounds, thèse pressures belng abso- 
lute and net by gauge (this exhaust pressure c-orresponding to about twenty- 
six inch of vacuum). The pressures existing at the discharging ends of the 
nozzle L and of the nozzles of the interniedlate stationary passages M, N, 
and 0, will be such as to develop practlcally equal velocities at the delivery end 
of each of thèse nozzles, this velocity being, roughly, seventeen hundred feet 
per second. ïhe apparatus of Fig. 2 is intended to represent a noneondensing 
turbine, operating between a boiler pressure of one hundred and fifty pounds 
(absolute), and an atruospheric exhaust, say sixteen pounds pressure. In 
this case the pressures at the discharge ends of the nozzle L and of the noz- 
zles of the intermediate stationary passages M. N, and O will likewise be 
such as to develop practlcally equal velocities at each nozzle, and in this 
case such velocity will be roughly thirteen hundred feet per second." 

It will thus be seen that the question whether a divergent or non- 
divergent expansion nozzle is required dépends upon whether or not 
the velocity for which it is designed is above or below critical velocity, 
or, what is the same thing, upon whether the lower pressure into which 
the steam is delivered at each stage is less or more than 58 per cent, 
of the higher pressure from which the steam is delivered. If the ve- 
locity desired is less than the critical velocity, the fall in pressure will 
be to a lower pressure, which is more than 58 per cent, of the higher, 
and therefore a divergent nozzle will not be used, as a straight nozzle 
will give ail the velocity required. On the other hand, if a higher 
velocity than the critical is desired, the fall in pressure must be to a 
point less than 58 per cent, of the higher pressure, and a divergent 
nozzle is needed to fully convert such fall of pressure into velocity. 

A second disclosure of Curtis's patent was velocity-staging or veloc- 
ity-compounding. Prior to Curtis's patent it had been suggested that 
the potential velocity remaining in the exhaust steam from De Laval's 
turbine should be utilized by a second or third application of the jet 
to a second or third set of vanes. From this it is contended that Cur- 
tis's velocity-compounding is simply the multiplication of De Laval's 
single vanes. Had this been ail Curtis did, we may assume that De 
Laval or other inventors would hâve so duplicated. Eut the very fact 
they did not is in itself proof that more than mère duplication was 
involved in the intervening years between De Laval and Curtis. In 
point of fact no one prior to Curtis showed how such duplication could 
be practically donc and with good reason, for we now know that, in the 
absence of since discovered knowledge in the steam art, no such duplica- 
tion was possible. At that time the knowledge of steam friction and 
rotation losses was not such as to make possible the utilization of suc- 
ceeding velocity stages in impulse turbines. Indeed, before the possi- 
bility of such utilization could exist, a knowledge of steam friction 
and rotation was a sine qua non to determining the proper design of 
buckets of succeeding rows ; and, in fact, the angles of the guide vane 
edges and also the angles of the bucket of a second and succeeding 
rows dépend on the velocity of the steam at such point. Undoubtedly 
the proofs show that in 1895 Sosnowski, in a paper on De Laval's tur- 
bine read before the Civil Engineering Society of France, suggested 
202 F.— 60 
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the velocity-compounding of that turbine. He stated that the steam 
on leaving the first row of buckets could be redirected against the sec- 
ond row, and in this way steam velocity, that would otherwise be lost, 
could be utilized. But neither he nor any other engineer showed hovv 
this could be practically accomplished. Public statement of such de- 
siderata, in the absence of any solution, évidences the need of inven- 
tion to answer it. And such inventive act had to await f urther knowl- 
edge in the steam art before it had any possible working basis. As 
said by one of complainant's witnesses: 

"It was not untU after the experiments of Odetl in 1904, described in Sto- 
«lola's Steam Turbine, p. 134, and experiments by Stodola (see page 130), that 
the losses due to steam friction and tlie rotation losses were suffleiently de- 
termined to enable a correct design of a single pressure stage impulse turbine 
having two or more velocity stages. * * » Nq practical use was made of 
the velocity-compounding suggestion nor could hâve been made, until it was 
made by Curtis, when his pressure-compounding scheme made velocity-com- 
pounding feasible." 

And by another : 

"This plan of repeated application of a steam jet to movlng vanes, com- 
monly called 'velocity-compounding.,' is novv knowu to hâve been always 
impracticable when applied to a jet embodying kinetically the entire energy 
of tlie steam because of the very great friction losses involved when steam 
speeds were so very high. When thèse steam speeds had been suitably re- 
duced by pressure staging, however, as uow provided in the Curtis spécifica- 
tion, the velocity-com[)oundlng of an impulse turbine became, for the flrst 
time, profitable and practlcable." 

Indeed, the seemingly inévitable loss of residuary potential velocity 
in the exhaust steam of a single impulse turbine was recognized by 
De Laval himself , for in an article by Olssen, published in the Swedish 
Engineering Journal, Teknisk Tids Krift, of February 11, 1893, and 
republished in a pamphlet distributed by De Laval at the Chicago Ex- 
hibition, is described the function of an ejector which partially ex- 
hansted the pressure within the chamber whereby supposed additional 
efficiency of the turbine was thought to resuit. Simply stated, the 
velocity-compounding of Curtis's patent consists in venting the force of 
the steam jet on two or more successive sets of movable vanes in a 
single, pressure-staged chamber, and Curtis for the first time instruct- 
ed the art how, by means of suitably designed movable and stationary 
vanes, a jet could be efficiently carromed and recarromed from suc- 
cessive movable to stationary vanes in such a chamber. Why the 
effect of this double or triple division of a jet upon two or three 
vanes in a pressure-staged chamber is such as to make three such 
velocity stagings reduce periphery speeds as inuch as nine pressure 
staged chambers is to us inexplicable, but such is its really wonderful 
effect. Velocity-compounding is thus set forth in the patent: 

"I deliver the flowing .iet to a movable élément of tlie apparatus consisting 
of one or more circular ranges of vanes forming passages through which the 
.Iet passes and in wliich Its direction of flow is changed, so as to extract Its 
velocity wholly or largely, whereby the vis viva developed in tlie nozzle or 
passage Is wholly or largely converted into mechanical rotation. The fluid 
issues from this movable élément into a stationary passage, which is so pro- 
portioned as to couvert a further deflnite ainount of the pressure remaining 
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in the fluicl Into vis viva, and whieh delivers tlie fluld in a jet to ttie second 
movable élément consisting of one or more circular ranges of vanes, by wtiich 
tlie direction of the flow of the jet is changed, and its velocity is again wholly 
or largely extracted, wheroby the vis viva developed in the Intermedlate 
passages is converted wholly or largely into mechanical power. The energy 
of the fluid may be converted into mechanical power in two or more such 
steps or stages, but it is essential that the varions stages be so co-ordinated 
that the flow through the apparatus shall be continuons." 

This brings us to the question : Was Curtis's disclosure of thus pres- 
sure staging an impulse turbine alone or the combining of such pres- 
sure staging with velocity-compounding inventive? After a patient 
and thorough study of this record, we are satisfied it was. When 
Curtis started the work which eventuated in this patent, the steam 
turbine problem was involved in complexity and uncertainty. The 
pioneer work of Parsons and De Laval was based on machines wholly 
unlike in basic principle of opération, and this dissimilarity rather 
tended to confuse and mislead those who sought imprcn'ements in lines 
common to both. Indeed, as noted in the earlier part of this opinion 
and justly stated by complainants' witness : 

'• * * * The successes and distinctive sphères of thèse two leaders tended 
to lead away from the path Curtis followed of blending the advantages and 
avoidlng the disadvantages of both. Each of thèse inventors and those who 
followed the path of each would be led in the saine way — had had too great 
success along his own Une to think of abandOning or fundamentally modify- 
Ing, or departing from, the basic principle that had led hlm to success. In- 
stead, each naturally went ahead to perfect the détails devised to overcome 
the defects developed by the application of his basic principle — De Laval in 
devising reducing gear, flexible shaft, and the réduction of speed by mass- 
compounding his working fluid ; Parsons turning to his balance piston 
against axial thrust in place of the medlan-steam introduction of his orig- 
inal disclosure and striving to minimize elearance steam escapes. Designers, 
less original than thèse turbine leaders, naturally also looked at the art from 
the standpoint of one or the other of thèse men and worked for a future along 
thèse lines." 

The situation is in our judgment most fairly summarized by a wit- 
ness of complainants, who says : 

"The laws of steam action in thèse turbines was but dimly percelved, ex- 
cept that speeds must be kept down ; and since, in the entire history of 
steam motors up to that date, the desideratum had always been to get rota- 
tive speeds up, past expérience served only to puzzle rather than to help. 
The State of public opinion at that date may be had by a glance over the 
pages of the papers by Mr. K. Sosnowski, civil engineer, presented to the 
Société d'Encouragement Pour l'Industrie Nationale in 1896 (revised and 
published In book form in 1897 under the title 'Roues et Turbines à Vapeur'), 
which was generally accepted by later writers as historically sound. Almost 
every conceivable combinatlon and arrangement had been proposed or tried, 
but more or less blindly, and with universal futllity. Ail that was plain, as 
the resuif bf this, was that departure from Parsons or De Laval toward auy 
novel principle of action must eall for a thorough redesign of the entire 
machine and a departure into unknown territory." 

As we hâve seen, Parsons and De Laval were pioneers in their sev- 
eral sphères ; but they did not block the way to f urther advance. Cur- 
tis's advance consisted in giving to the art a device which, by its con- 
struction and mode of opération, avoided difSculties individually in- 
cident to both Parsons' and De Laval's turbines. Compared with Par- 
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sons, he eliminated clearances and avoided axial thrusts; compared 
with De Laval, he avoided the wasteful method of creating high speed 
initially and neutralizing it by reducing gear, but, obtaining low speed 
initially, he extracted the whole working force of the steam. As com- 
pared with both, he mechanically compacted his working parts and 
space into smaller compass and in his turbine disclosed a prindple 
applicable, as Parsons' was, to turbines of large size, and applicable, 
as De Laval's was, to those of small size. He gave the art a type of 
turbine which efficiently and for the first time showed working re- 
sults différent from any theretofore disclosed in the turbine art. We 
are clear in the conclusion that his device was not the work of a mère 
constructor in his art, but that of a reconstructor, who brought orig- 
inality of conception, unlooked for and unsuspected Hnes of action, 
and created novelty in the disclosures he made. Thèse features, 
coupled with his departure from beaten paths, and the novel and use- 
ful results he .obtained by methods not before known, évidence the 
inventive nature of his work. We bave no hésitation in holding his 
patent valid unless anticipated. In the prior art we limit ourselves 
to the measure of the scope of alleged anticipation contended for by 
one of respondent's experts, who said: 

"The true state of the art in 1896 is that represented by Morehouse, Ilar- 
thaii, Mortier, and De I^aval, plus the same developed kiiowledge ou whieh 
Curtis relies." * 

Now there is no proof that any of thèse produced a practical effi- 
cient turbine, and there is a statement by the same .witness, "I do not 
know that the machines of Harthan, Tournaire, and Morehouse were 
ever put into practical use, nor do I know if at their respective dates 
the engineering knowledge as to steam flow through nozzles, etc., was 
adéquate to permit successful practical use of thèse machines," which 
virtually admits they did not. A British patent, No. 144, of 1858, fol- 
lowed by an American one, was granted to the Harthans for a motive 
power engine to be worked either by air or steam, "whereby the ex- 
pansive and reactive force of the propelling médium is brought into 
play." A study of this patent shows that the Harthans did not purport 
to disclose any new principle of opération, but their device was based 
on the form of their buckets and the gênerai arrangement of their 
machinery. If those features involved any new principle of opération, 
the patentées neither knew nor claimed it, or. indeed, anything save 
their peculiar bucket form, for they say : 

"We are aware that rotary engines, eonslsting of wheels havlng a nuniber 
of pro.iectIons formed or fltted Into their périphéries and actuated by the 
impingement of steam or air agalnst such peripheral projections or chaui- 
bers, hâve long been known in this country, and therefore we lay no claim 
1o the principle of such arrangement • * • but what we conslder to be 
novel and original and therefore clalm • * ♦ is: Firstly, the System or 
mode of obtaining motive power by causlng steam or air to impinge upon a 
séries of chambers with curved hottoms arranged round a wheel, at or near 
the peripliery thereof, as herein descrlbed." 

A study of the patent shows that thèse curved bottom chambers, 
which the Harthans regarded as peculiar to their wheel, are particu- 
larly described. Their device is described as made: 
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i. * « * ^yi(-j) a iiumber of peculiarly constructed projections forming 
chambers soniewhat siuiilar to the buekets of an overshot water wheel. 
« * * Tije bottom or lower part of each cliamber Is made of a eurved or 
nearly semicircular forni, the curve commencing immedlately at one ,side of 
the mouth, and termiuating in the same latéral Une, soasfo exteud froui side 
to side of the chamber, or in the direction of the axis of the wheel * * * 
a jet or jets of steani is or are brought to pl.iy into thèse spaces or cham- 
bers eutering therein uearly at a tangent to the periphery of the wheel. 

* * * The steam or air on issuing from the jet enters the spaces or cham- 
bers on one side, impinges against and passes over surfaces of the eurved 
bottoms thereof, and issues out ou the other side of the spaces nearly iu an 
opposite direction to that at whieh it entered, thus iuiparting is force to the 
wheel by pressure and reaction and causiug it to revolve." 

Thèse and other références thereto show that the operative élément 
which characterized the Harthan turbine was the eurved bottom of 
their chamber, and that ail other features to which allusion is made 
were mère incidents thereto. The device left no impress on the art 
during the years that passed before Parsons first utilized the turbine, 
and we are therefore warranted in accepting, as an explanation of its 
nonuse, the statement of one of complainant's expert witnesses, who 
says : 

"As to his simple impulse wheel, it is now conunon knowledge, and in Har- 
than's day was technical kuowledge, that a jet from a converging nozzle 
could not couvert into kinetic form more than about 15 per cent, of the energy 
poteutial in the steam. Hence the net efliciency of a wheel driveu thereby 
could not exceed 10 or 12 per cent., a quite useless tigure." 

It is contended, however, that Harthan's disclosed velocity con-- 
pounding in their wheel, and in support thereof attention is called to 
their language : 

"Fig. 6 represents a détail of a third modification, where we propose to 
employ two wheels CC, each precisely similar to the wheel in the last de- 
scribed arrangement, both of such wheels being fast on one shaft D. A 
space is left between the contiguous falls of thèse wheels for the réception 
of four or more returning chambers d, d, the bottom of which are eurved in 
a direction opposite to that of the bottoms of the chambers c, c, in the wheels. 

* * * The jet on being first introduced impinges against the eurved bot- 
toms of the chambers in the wheel c', and is then diverted against the flxed 
chambers (/, d, whence it is again diverted onto the eurved bottoms of the 
cliambers in the second wheel c, and finally passes off by the escape pipe iu 
the manner described." 

To the lay mind and apart from ail expert spéculation in the matter 
it would seem that, when Harthan's single impulse wheel was not prac- 
tically efficient, a mère suggestion of employing two wheels "each pre- 
cisely similar to the wheel in the last described arrangement" would 
tend rather to duplicate than eliminate the objections to the one. But 
laying aside this simple lay view and taking up the spéculative one, 
it seems to us that the very most that may be said of Harthan's is the 
statement of Stodola, in the 1910 édition of "Die Dampfturburen," 
that: 

"The predecessors of Curtls are John and Ezra Harthan in their English 
patent, No. 144, of 1858 (Fig. 695). The use of two velocity stages in an im- 
pulse turbine is hère for the flrst time clearly proposed, the enlarging of the 
cross-section, and, moreover, even tUe divisions of the drops in pressure are 
parti cularized." 
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[3] But assuming they were predecessors, vvherein did they précède 
Curtis ? Stodola says they suggested for the first time the use of two 
velocity stages in an impulse turbine. But there are some inventions 
the inventive élément of which consists in the conception of the novel 
abstract idea as contrasted with others wherein the invention consists 
in the practical means of applying what had theretofore been but a 
mère abstract idea. In the former the conception of the abstract idea 
necessarily involves the détails of utilizing it. In the latter it does not. 
Hère, as Stodola says, the Harthans for the first time may hâve clearly 
proposed two velocity stages in an impulse turbine, but coupled with 
the proposai were no practical, efficient means of obtaining such stages. 
and tested by the common sensé truism, by their fruits ye shall know 
them, we are unable to find in the disclosures of this patent, or by any 
results flowing therefrom, anything to minimize the value of the work 
of such men as Parsons, De Laval, and Curtis, who entered a field 
that, inventively, was then barren. Nor does it serve to minimize the 
work of thèse men to say there was no call for high speed turbines. 
and therefore the quiescence of the art from Harthans to Parsons has 
no significance. For it will be observed, as the current of events nar- 
rated above shows, that when the call for turbines came Parsons had 
years and years of patient pioneer work in the field of reaction turbines 
following even the grant of his patent, before it was commercially 
and successfully applied, while in the impulse field De Laval's work 
was, as we hâve seen, so revolutionary that his disclosure was regarded 
as an impossibility by the patent authorities. In the face of the ex- 
penditure of such subséquent study and effort by engineers of ail coun- 
tries, to now contend that the vital feaiures of pressure staging and' 
velocity-compounding were anticipated, disclosed, and utilized by 
Harthans in a f ruitless patent wherein the only characteristic claim 
was for curved bottom buckets, is a contention to which we cannot 
assent. On the contrary, we adopt, without hère discussing the rea 
soning and illustration thereto warranting, the contention and con- 
clusions of a witness for compiainants, who says : 

"As to Hartlian's velocity-compounded wheel, even If it were equipped 
with a De Laval nozzle, it could not be passably efficient when bullt accord- 
ing to Harthan's instructions. Harthan spécifies that the two wheels, and 
the intermediate guides as well, are to be alike ; wliereas, It was well Icnown 
even in 1Ç58 that abstraction of vis vlva In successive stages can be accom- 
plished efflclently only when the first, second, and third sets of vanes are 
markedly dissimilar. * * * As to Harthan's list of possible modifications, 
he plainly classes them of quite incidental value. AU but the last we uow 
know to be trivial in their import. As to the last suggestion, for the con- 
nection by piping of a number of separate casings In each of whieli rotâtes 
an impulse wheel, through which casings the steam passes in séries from 
boiler to (K)ndenser, * * * we now know that such a séries of turbines 
would Be practically inoperative. Its adjustments of relative pressures and 
speeds would be such unstable equilibrium that the slightest of the ordinary 
variations in actual service would put it out of commission. * * * in 
contrast with this, Curtis' invention, as disclosed in patent 566,909, lay in 
flrst defining the probleui in hand as the slmùltaneous réduction of wheel 
speeds, steam leakage, and delicacy of structure, and then iri describing tlie 
combinatlon of pressure staging with impulse action, aided by velocity-eom- 
pounding as the nieaos thereto." 
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We next turn to the American patent to Moorhouse, No. 195,630, 
of 1877, for which same device his British patent of 1876 was granted, 
which is alleged to anticipate the pressure staging of Curtis. There is 
no statement in the patent as to whether Moorhouse's principle of 
opération was to be applied to reaction or impulse turbines, and wheth- 
er he made use of the pressure or velocity of the steam. There is no 
référence anywhere to any jet, or impulsive action of steam. On the 
contrary, that his turbine was operated by pressure différence, rather 
than by velocity, is indicated where he says : 

"The opening.s in the clivlding plates betvveen the several coinpartments 
are arrangea so that the drlvlng fluid, in its passage through them, opérâtes 
upon the vanes or buckets upon the turbine wheel in the compartment into 
wliicli it is passing, and the turbine wheel is thus wlth a force proportioned 
10 the différence in pressure of the driving fluid in the two eonipartments. 
By the novel arrangement described, the différence of pressure between each 
two adjoining eonipartments is compara tively small, and it is thus possible 
to actiiate the turbine wheels and the driving sliaft at a moderate speed. 
which is Impracticable where high pressure steam Is used to drive a single 
turbine." 

He further adds: 

"If steam of 96 pounds per square inch is admitted through the Inlet pipe 
h, the openings in the flrst dividing plate are of such area that its pressure 
is redueed to 92 pounds in the second com])artment ; and in its passage it 
drives the flrst turbine wheel with an effective pressure of 4 pounds per 
square inch only. In the same way it passes through ail the other compart- 
ments in .succession ; its pressure being redueed 4 pounds per square inch 
in each, but its volume being increased proportionately by expan.sion." 

In the British patent Moorhouse states the drop in pressure is one 
not only to the area openings, but as well to the compartment capacity, 
saying : 

"The openings being of such area and the eonipartments of such relative 
capacity that the steam expands to a calculated extent in its passage." 

But not only does this strongly suggest that Moorhouse's was a reac- 
tion turbine, but in his British patent he refers to the description he 
has given in language which can be predicated on a reaction, but not 
on an impulse turbine, which, as we hâve seen, to be efficient cannot 
travel at over half the speed of the impelling steam. That language is : 

•'It is not uecessary that the turbine wheels should be made to travel at 
the same speed as the steam which actuates them, as assumed in the fore- 
going description." 

It is true the language following, "They may be made to travel at 
a less speed than that of the steam, and very good results may be ob- 
tained when the velocity of the wheels is half that of the steam," might 
be appHed to an impulse turliine, as contended by respondent's experts ; 
but, as it is undoubtedly referable as well to the reaction turbine of 
his "foregoing description," we think it would be a strained construc- 
tion to apply the language in its juxtaposition to any other type of 
turbines, and Stodola, p. 83, says, "Moorhouse (Figs. 169 and 170) 
counts only upon pressure stages." We therefore conclude that, what- 
ever principle of opération Moorhouse had in view, he threw no light 
on applying it to an impulse turbine. And this conclusion as to im- 
pulse turbines becomes more significant when the Moorhouse patent 
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is considered with spécial référence to De Laval's type of impulse tur- 
bine, of which type the Curtis is, as we hâve seen, an improvement. 
For it must be conceded that, whatever principle of pressure staging 
Moorhouse disclosed, anything he disclosed was not applicable to the 
high-speed impulse turbine which De Laval produced by bis nozzles 
where there is no pressure différence at the inlet and outlet ends of the 
moving vanes, for, prior to De Laval, as we hâve seen, no one (and of 
course, Moorhouse) dealt with the then unknown condition of a pres- 
sure drop created solely in the nozzles. And, indeed, Gentsch, who in 
bis Dampfturburen (an authority quoted by one of the respondent's 
witnesses as "a well-known member of the German Iraient Oflîce and 
a very high authority on steam turbines"), "while classifying Moor- 
house's turbine as an impulse one, wholly disassociated him and other 
designers f rom the De Laval type, saying : 

"The steam which expands outslde the nozzles, and which in tlie free jet 
wheels is mostly made to perform work during the period of expansion, is 
able to convert only a sniall portion of its pressure energy into onvrent enev- 
sy, so that the workiiig of the veloeity turbines Iiitlierto discussed ha s not 
given a satisfactory economical resuit. * « * a better state of thiuirs 
was produced for the first time by the invention of De Laval." 

Finding, then, as we do, that the disclosures of the Moorhouse pat- 
ent had no helpful bearing or practical effect on the impulse turbine 
art, and supported in that conclusion by the fact that its vagueness is 
such that fair-minded witnesses in this record greatly differ as to wliat 
its disclosures really are, we are not warranted in attributing to it any 
effect in the way of vitiating, or even minimizing, the work of Curtis. 
We pass on to the Mortier article. 

In 1890, Râteau, a French savant, read before the Society of Min- 
erai Industries of France two papers on the Parsons turbine, which 
had been lately exhibited at the Paris Exposition. In his first paper. 
Râteau discussed that turbine, stating its advantages and disadvantages. 
Several members expressed their views upon it, following whom M. 
Mortier stated "that this form of motor utilizes the complète expansion 
of steam," whereupon the président inquired, "What advantage is 
gained by using the steam in the form of velocity instead of using it 
in the form of pressure?" Mortier's subséquent remarks were evi- 
dently prepared with référence to this question, and in order to gather 
their significance it is important to détermine what the president's 
question raised, and how it was understood by those présent, and how 
it was acted upon. That it meant a comparison of the worth of a 
recipî'ocating engine and some turbine is clear. But what turbine? 
Respondent contends it covered impulse turbines. We cannot accède 
to this view. The question was raised by the président, not by Mortier, 
and, as we hâve seen, was called forth by the assertion of Mortier, 
who was apparently completely satisfied with the Parsons turbine, "This 
motor utilizes the complète expansion of steam." Mortier was seek- 
ing or suggesting no other form or type of turbine, and the président, 
then, in substance, put the question as one between the Parsons turbine 
and a reciprocating engine. Certainly Râteau so understood the ques- 
tion, for he answers "that he intends to treat this question and to com- 
plète his communication (which was based wholly on the Parsons tur- 
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bine) at a future meeting" ; and the society se understood, for its 
minutes state : 

''Or<ler of the day for the meeting of April 12, 1890: The Tarsons' Steam 
Turbine." 

Moreover, Rateau's subséquent paper was based on the question 
between Parsons and the reciprocating engine, opening with the state- 
ment : 

"I wl-sh to-day to enter upon some considérations, tlieoretical for the 
most part, wliich will permit me to compare this new kinà of wotor with 
ordinary steam eiigines and to arrive at an estimate as to tlie probable future 
in store for it." 

As if to emphasize and Hmit himself to this single issue, he an- 
nounces his satisfaction with the Parsons machine, saying, "New types 
will undoubtedly succeed one another, and there is reason to expect 
within a short time the complète solution of the question already fitly 
answered by the Parsons System," and disposed of another type 
(Dow's) lately introduced, which he estimâtes as " * * * inferior, 
from various points of view, to that of M. Parsons," and of which 
" * * * in its présent condition the System would not be of a na- 
ture to be widely introduced in practical industry." He then takes up 
the Parsons, as the turbine basis of comparison with a reciprocating 
engine and states his conclusions, which need not be quoted. 

The minutes then state, "Continuing the preceding communication, 
M. Mortier gives the following information on the same subject." 
Without entering upon a discussion of Mortier's statements and cal- 
culations, it suffices to say that to us the inhérent proofs of the pro- 
ceedings show that they are directed to the Parsons type, which, as we 
hâve seen, was a reaction turbine. There was nothing in the subject 
before the society to suggest the introduction or discussion of impulse 
turbines. That meeting was discussing a particular reaction turbine; 
it was practical and efficient; and they had seen it operate. It was the 
contrast of this practical device with steam engine practice the society 
was discussing. There was no necessity for discussing impulse tur- 
bines, for no one had then produced one that was practical and effi- 
cient. And, as we hâve seen, no engineering basis of fact existed 
prior to De Laval for any spéculation as to the future of the impulse 
turbine. If the striking effects of pressure staging and velocity-com- 
pounding impulse turbines, which afterwards gave them efficient work- 
ing value, were then realized and diselosed by M. Mortier's paper, he 
rîid not claim them in his paper, his subséquent acts were in conflict 
with such a claim, and the engineering world ignorantly sufïered years 
to pass and misguided eiïorts, in other directions, to be made in the 
face of such disclosures. Indeed, if Mortier's address be assumed to 
apply to impulse turbines and to disclose Curtis's mode of overcoming 
their failings, Mortier's subséquent acts are inconsistent with such 
assumption. When he subsequently took up the subject of minimizing 
the steam speed, it was not, as shown by his two French patents of 
1894 and 1895, on the principal of opération now alleged to hâve been 
diselosed by him, to wit, the principle of eliminating such speed, but 
on the principle of controlling such speed by mixing live steam with 
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hot water or exhaust steam. This system, which as now known re- 
sulted in a loss of from one-half to three-quartcrs of available steam 
energy, shows that Mortier, instead of anticipating Curtis in his dis- 
closure, followed in the lead of those inventors of whom Stodola said : 

"The majorlty of the older patents showed lack of knowledge of tlie laws 
of steam flow. One idea especially led inventors on In spite of constant fail- 
ure ; to decreanc the veloeiti/ of the steam liy mixinsi it with fluids or gages." 

[4] We next turn to the question of infringement. The disclosures 
of Curtis's patent, as we hâve seen, consisted, broadly stated, of pres- 
sure staging an impulse turbine, the velocity-compounding thereof , and 
the abstraction, at each passage of the steam, substantially ail or the 
principal part of the vis viva developed at the preceding stage. With- 
out discussing the proofs in détail, we may say we find thèse features 
in the respondent's turbines. The proofs show the proposais made by 
them to the government for equipping certain vessels with turbines and 
a guaranty that certain results will be obtained. We are warranted 
therefrom in assuming the respondents meant to comply with their 
représentations and contract guaranties, and, in the absence of any 
proof by them tending to give the court light on exactly what form of 
turbine they are constructing, we are, under the authorities (Peifer v. 
Brown [C. C] 8.S Fed. 780; Celluloïd Co. v. Arlington Co. [C. C.J 
85 Fed. 449), justified in resting on the proofs of complainants before 
us. Thèse show that the principle of opération of respondents' turbine 
is distinctively impulse, that it is multi-pressure staged having 32 pres- 
sure stages, 12 stages having two velocity rows each and 20 stages 
one rovv each. On the same shaft is mounted also a reversing multi- 
pressure staged turbine having three pressure stages with two velocity 
rows each and the rest with one. We agrée with the déductions drawn 
by complainants, based on calculations on data as to bucket speed and 
steam speed furnished by complainants' witnesses, that the abstraction 
of vis viva by respondent's turbines is substantially and practically 
complète, the unused velocity amounting to 2.29 per cent, the energy,. 
and this conclusion is confirmed by the standard of effiiciency guaran- 
teed to the government by the respondent under the designed full speed 
conditions. That when operated under other conditions such turbines 
might abstract lesser amounts of vis viva does not relieve the turbine 
of its infringing character. Being designedly made capable of in- 
fringement, its capacity to inf ringe warrants the conclusion that it does 
infringe. It is contended, however, that infringement of the Curtis 
patent is not established unless there is an absolute and total abstrac- 
tion of vis viva. We find no warrant for this contention in the spécifi- 
cation or claims of that patent, and we find no ground in reason or 
thermodynamic practice for such extrême contention. The économies 
of fuel, power, and indeed ail motive mechanism, are necessarily only 
approximately perfect. Waste, loss of motion and power are incident 
to ail tnechanical, thermal, and motor opérations, and the effort is to 
reach substantial, practical results rather than absolute theoretical ones. 
And such substantial abstraction was the measure Curtis disclosed iu 
his spécification. 
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"My object Is to develop meéhanlcal power from steam or other elastlc 
fluid under pressiire by utilizing a large proportion of its vis viva in a tur- 
bine, whose speed of rotation shall be low. • « * i dellver the flowing 
Jet to a movable élément of the apparatus consistlng of one or more circular 
rangea of vanes forming passages through which the jet passes and In vvhleh 
the direction of tlow is ehanged, «o o« to extract its velocity ivhoUy or large- 
}y Kherehy the vis viva developed in nozzle or passage is ichoUy or largcly 
convcrted into mechanical rotation." 

And the same thing is embodied in several daims in the words : 

"Said vanes beiug adapted to abstract at each passage there through sub- 
stantially ail or the prinçipai portion of the vis viva developed at the pre- 
ceding stage." 

In the same way we find no warrant in the patent for restricting the 
nozzles or passageways to the expansion pipe. We hâve already 
pointed out earher in this opinion that the patentée stated parallel and 
diverging nozzles were alternative constructions. It is contended, hovv- 
ever, that Curtis by his définition of expansion nozzles in another ap- 
plication to which this patent refers so restricted himself. But the 
fact is that this définition was not embodied in that application when 
the référence was made. Its subséquent introduction in such former 
application was for reasons involved in that particular application, and 
just principles of construction do not necessitate it being retroactively 
applied to a patent which expressly negatived both in spécification and 
figures any such restricted meaning. The partial peripheral introduc- 
tion of the steam has been emphasized in complainants' testimony as a 
feature of marked advantage in impulse turbines and which distin- 
guished them from the reaction type. In his spécification Curtis lays 
stress on this feature as one characteristic of ail his passages and as 
distinguished from introduction in annular f orm, saying : 

"It is the design of my présent Invention, as of the apparatus of my prlor 
application referred to, to employ at the delivery end of the nozzle and in 
the workîng passages a 'jet' of steam or other elastic fluid, i. e., a practlcally 
solid stream of fluid having an obiong form in cross-section whose thickness 
bears a considérable proportion to its vvidth, so that its eross-sectional area 
vrlll be large compared with its perimeter as distinguished from an annular 
film of elastlc fluid whose cross-seetional area Is small compared with its 
perimeter. By this means the frictional retardatlon Is greatly reduced and 
the efflciency is largely increased." 

It is manifest, therefore, that a turbine which while it delivers "a 
fluid jet to a portion of the vanes within the first shell," but not to 
the succeeding ones, does not infringe a claim, one of the éléments of 
which is "intermediate passages Connecting the différent shells together 
and delivering the fluid jet to a portion of the vanes of the différent 
sets in succession." Gauged by thèse gênerai conclusions, we find that, 
with the exception of the seventh and tenth, ail of the claims charged 
are infringed. 

[5] We next turn to patent No. 595,435, the first, second, third, and 
fourth claims whereof are alleged to be infringed. The object of Cur- 
tis, as stated in his application, was "to produce an elastic turbine op- 
erating under conditions of high efficiency in which variations in speed 
may be effected without great variations in the efficiency of opération." 
This he accomplished by constructing and arranging the fluid passages 
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of the turbine and their connections in such a way tliat the elastic fluid 
may be caused to traverse the movable vanes a greater or less number 
in succession." He states, "The gênerai plan of the elastic fluid tur- 
bine being such as is described in patent No. 566,969, issued to me 
September 1, 1896." The proofs show that for efficient opération the 
vane velocity should be about one-half the velocity of the steam action 
upon the vanes where the velocity is abstracted by a single set of 
vanes, and in like proportion if the velocity is fractionally abstracted by 
two or more sets of vanes velocity-compounded, and consequently, 
generally speaking, the vane velocity should be higher the fewer the 
number of stages into which the pressure drop is divided. This prin- 
ciple is used by Curtis, whose device, shown in the accompanying figure 
1, is so arranged that the number of stages into which the pressure 
drop is divided may be varied according to the rotary speed at which it 
is desired the motor should be driven ; a less number of stages being 
used for higher speeds and a greater number for lower speeds. 
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The wheels or sets of vanes, which are described as mounted on a 
common shaft, are contained in separate casings, and the steam from 
the boiler is delivered to the nozzle /, to act upon the vanes in the 
first casing, in which the pressure is lower than in the boiler, and from 
which the steam passes by passage A'^ through the nozzle J, in passing 
through which it expands and acquires velocity and enters the second 
casing to act upon the wheel vanes therein, and so on to the third 
and fourth casings, from which the fully expanded steam is delivered 
through the exhaust passage Q. Provision is made for controlling the 
steam passages so that the steam may be made to hâve a less number 
of expansion stages ; this provision being shown in the f oregoing figure 
as afforded by the exhaust passages R S T, each provided with a shut- 
off valve. Thèse passages respectively communicate with the Connect- 
ing passages N P, between the successive stages so that, if, for ex- 
ample, the valve and exhaust passage T is open, the steam will exhaust 
at the end of the third stage, and the fourth stage and parts pertaining 
thereto will be eut out of action. By the division of the pressure drop 
into three stages, the velocity of each stage will be increased as com- 
pared with that produced when four stages are used, being about four- 
sevenths instead of one-half of the velocity due to, the total drop. 
Similarly, if the valve in the passage S were opened, steam would ex- 
haust at the end of the second stage and the velocity in the two stages 
would be about five-sevenths of that due to the total drop, and if the 
valve in the passage R were opened the entire pressure drop would be 
used at a single stage, giving a steam velocity, and consequently an 
efficient wheel velocity almost double that produced when the four 
stages are used. It will thus be seen that what Curtis really disclosed 
is simply taking and equipping with cut-off devices, a multi-staged 
turbine of the type of the patent we hâve already described, and fitting 
it with devices whereby différent chambers could be operated or by- 
passed as desired. The particular means employed by him are embodied 
in claim 6, which is not charged to be infringed. Assuming, for prés- 
ent purposes, that such device is patentable and that Curtis is entitled 
to a monopoly of a spécifie device embodying a combination of parts 
as will control the use of the several chambers of a turbine, it does 
not follow that he is entitled to such generic claims as are hère involved 
and which, if sustained, would give him a monopoly of ail turbines 
using controllable passages whereby the steam is made to act upon 
movable vanes a greater or less number of times in succession. In 
view of the recognized practices of steam control and the spécial char- 
acter of Curtis's device, it would be a perversion of patent law and prin- 
ciples to make this control device of his a basis for monopolizing the 
whole field of steam passage control by inclusive claims such as are 
hère involved. Accordingly, we hold thèse four claims invalid. 

[B] It remains to consider another question presented by the record. 
The infringement complained of is referred to in paragraph 21 of the 
bill, which avers that défendant did, before the beginning of the suit — 

" • * * offer In writing, acoompanied by plans and spécifications, to malîe 
for, and to sell to, tlie United States governnient, elastic-fluid turbines for 
propelling slilps — or, in other words, for marine propulsion other than auto- 
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mobile torpedoes—employlng and contalning the Inventions set forth In eaeh 
and ail of the several letters patent ; that the offfer so made by the défend- 
ant has been aecepted by the United States government; that thé défendant 
is at présent under contract to make such infringing elastic-fluid turbines ; 
that the work of construction of such infringing turbines is now being pro- 
oeéded with by said défendant -nithln the Eastern district of Pennsylvania, 
and elsewhere in the United States, for the purpose of furnlshing the same 
to the United States government under the said contract; that ail of sald 
acts and doings by the défendant hâve been and are without license or al- 
lovvance, and agalust the will of your orators and in violation of their rlghts; 
and that the défendant is threatening to carry ou its aforesald uiilawful acts 
to a large extent in violation and, infringemeut of the rights and privilèges 
of your orators, and to their great and irréparable loss and injury," etc. 

Accordingly, paragraph 23 prays défendant may be decreed to ac- 
count and pay over ail such gains and profits as hâve accrued or may 
accrue "by reason of any such infringement," and also account for 
and pay over ail damages sustained or to be sustained "by the said un- 
lawful acts" ; and a perpétuai injunction is prayed to restrain the 
défendant f rom "directly or indirectly making, constructing, using, 
vending, delivering, working, or putting into opération or use, or in 
any wise counterfeiting or imitating, the said several inventions, or 
in any elastic-fluid turbines made in accordance therewith, or like or 
similar to those which the défendant has contracted to make for the 
United States government in infringement of the said several letters 
patent," etc. 

It is also prayed "that any elastic-fluid turbines or parts thereof in- 
fringing any or ail of the said several letters patent mentioned, and 
which may be in the possession of the défendant, shall be destroyed, 
or delivered up to your orators or an officer of this court to be so 
destro3'ed." The bill also prayed formally for a preliminary injunc- 
tion, but no motion was made for this relief. Since the litigation be- 
gan, the two torpédo boat destroyers referred to hâve been finished 
and delivered to the government, and the plaintiffs do not now ask 
that the decree shall in any wise be directed against thèse vessels, or 
against the government in respect thereof. The bill contains no aver- 
ment that the défendant is building or threatening to build infringing 
turbines for commercial use; only certain ships of war are involved 
in the suit; and for reasons to be briefly stated, we are of opinion 
that no injunction should now be granted. We do not agrée that the 
court below should hâve dismissed the bill for want of jurisdiction. 
Neither the United States nor one of its officers is a party défendant, 
but the suit is brought solely against a private corporation that had 
contracted to do certain public work. 

The bill was filed in 1909, and we think there was then no doubt 
that the court below had the right to entertain it. It had been much 
debated, and had been variously determined, how far an injunction 
might interfère with the acts of government officers, who in their 
officiai capacity were infringing or were threatening to infringe the 
rights of patentées. The Suprême Court had refused to permit a 
plaintiff to interfère with property owned by the government and in 
its actual possession, but no such décision had ever been made con- 
•cerning property that was still in the course of préparation for public 
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use by a contractor with the government. The facts in Dashiell v. 
Grosvenor, 66 Fed. 334, 13 C. C. A. 593, 27 L. R. A. 67, présent this 
situation as nearly as any other case, and it may be worthy of note 
that the Suprême Court took jurisdiction of that dispute on the merits, 
and decided the question of infringement. On the face of such a bill 
as is now presented, the controversy is primarily betvveen individuals, 
and no reason is perceived why the équitable jurisdiction of a court 
does not attach. There may be sufficient reasons of public policy to 
induce the refusai of relief by injunction, either at a preliminary stage 
or after final hearing; but this is a separate question, distinct from 
the principal matters of dispute, and does not operate retroactively to 
take away the power of the court to hear and détermine the contro- 
versy on its merits. The relief to which a plaintiff would ordinarily 
be entitled in a suit between individuals may be denied in a particu- 
lar case for spécial reasons, as it may be denied where no question of 
public policy can possibly arise; but, we repeat, this of itself does not 
oust the court of its équitable jurisdiction to hear and décide the suit. 

But since the suit was brought, the act of 1910 has been passed, 
and has been interpreted by the Suprême Court in the récent case of 
Crozier v. Kriipp, 224 U. S. 290, 32 Sup. Ct. 488, 56 L. Ed. 771. This 
statute, we think, furnishes a practical solution of the questions aris- 
ing upon this branch of the case. Even if the plaintiffs did not dis- 
claim the désire to interfère with the government's possession of the 
vessels, there is no longer any ground upon which a final injunction 
can be properly rested, even in a suit against a contractor with the 
government, where the dispute concerns such property as vessels of 
war. If the United States has infringed, or shall hereafter infringe. 
the patents that we hâve been considering, the act of 1910 permits 
the plaintiff to sue in the Court of Claims. Crozier v. Krupp, supra. 
And if the défendant shall undertake to infringe hereafter by mak- 
ing oflfending turbines for commercial use, relief can be obtained by 
another suit. 

The plaintiffs are entitled to a decree sustaining patent No. 566,969 
so far as indicated in the foregoing opinion, and ordering an account, 
but an injunction will be denied. Accordingly, the pro forma decree 
entered in the District Court is now reversed, with the costs of this 
court, and the case is remanded, with instructions to enter a decree 
in accordance with this opinion. We leave the question of costs in the 
District Court to be disposed of by that tribunal. 
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CLARK V. JACOB DOLL & SONS. 

SAME V. BEHKING l'IANO CO. 

(District Court, S. D. New Yorlv. January 6, 1913.) 

Patents (§ 328*1 — Vauditt and Infrinoemext — Adjusting Device for 
Automatic JIrsicAL Instritmests. 

The Clark patent, No. 625,744, for an ad.nistins device for automatie 
musical instruments, daims 1, ,5, 6, and 7 are too broad and vold for 
anticipation ; claims 2, 3, and 4, whicli cover a comWuation of flexible 
tubes constituting the ducts leading from the traeker bar to tlie pneu- 
matic device witli an adjusting device by which tlie traeker bar is nioved 
laterally at tiie will of tlie operator, were not auticipated, and disclose 
Invention ; also held iafriuged. 

In Equity. Suit by Melville Clark against Jacob DoU & Sons, and 
sanie against the iîehring Piano Company. On final liearing. Decrees 
for complainant. 

Chas. S. Burton, of Chicago, 111., for complainant. 
Jas. H. Griffin, of New York City, for défendants. 

HOLT, District Judge. Thèse are two suits in equity to restrain 
the infringenient of patent No. 625,744, issued to the complainant for 
an adjusting device for automatie musical instruments, such as pianos 
and organs. The two suits hâve been tried together. The device re- 
lates to that class of automatie playing musical instruments by which 
the notes are sounded by a strip of paper, having perforations, passed 
over what is called a traeker bar, having a set of ducts leading to a 
pneumatic device, which, in the case of a piano, for instance, opérâtes 
a hammer which strikes the desired note. The patented device con- 
sists of an arrangement by which, by a screw attachment, the traeker 
bar can be moved at will to the right or Igft horizontally so as to corne 
into correct alignment with the perforations in the music sheet. The 
complainant claims that prior to his device the music sheet would 
frequently become warped or affected by the changes in the atmo- 
sphère or other causes, so that in playing the perforations in the sheet, 
when revolved over the traeker bar, would not corne with perfect 
accuracy over the ducts in the bar, with the resuit that an imperfect 
Sound was created. By the complainant's device, the player, when 
the automatie piano or organ is being operated, can by a turn of the 
screw move the traeker bar to the right or to the left so as to bring 
it in correct alignment with the perforations in the music sheet, and 
the complainant claims that this device overcame a very serious defect 
in musical instruments of that class, and has come into very gênerai 
use. The device can also be employed for the purpose of changing 
the key in which the music is played. 

The défendant put in évidence a large number of prior patents 
which show many devices for shifting the franie containing the paper 
roll so as to bring the perforations in the paper into correct alignment 
with the ducts in the traeker bar, and also some patents for devices 
for moving the traeker bar so as to effect the same resuit. The com- 

•For other cases see same toplc & § numbee Id Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plainant's device can be operated by a turn of the screw at any mo^ 
ment vvhile the music is playing, whenever the operator secs, as thc 
perforated paper is moving, that a slight adjustment is désirable. 
Most of the devices shown in the prior art are not movable at will at 
the choice of the operator, but are arrangements for the convenience 
of the maker or repairer for repairing or putting in order such an 
instrument, or permitting a change af ter one tune is played and before 
another is begun, so as to permit two or more distinct tunes to be pro- 
vided by the perforations on one sheet. The défendant asserts that 
the substitution of a latéral movement of the tracker bar for the lat- 
éral movement of the frame carrying the perforated paper constitutes 
no invention, on the ground that, iîE t\Vo objects are so situated that 
one is required to be moved to come into correct relations with an- 
other, it is immaterial which is moved, and that a patent providing for 
the movement of one is anticipated by a previous patent which pro- 
vides for the movement of the other. 

This gênerai proposition usually furnishes a correct rule; but I 
think that in this case there are obvions advantages in procuring the 
correct alignment by the movement of the tracker bar, instead of by 
the movement of the frame carrying the perforated paper, sufficient 
to make a device for accomplishing the correct adjustment by moving 
the tracker bar an invention, if there is any inhérent difficulty in doing 
it. Originally the set of ducts leading from the tracker bar to the 
pneumatic device usually cônsisted of perforations in wood or some 
immovable material, so that the tracker bar could not be moved later- 
ally, and the only portion of the mechanism which could be moved 
laterally was the frame carrying the perforated paper. About the 
time of the complainant's patent the idea was suggested of using rub- 
ber or flexible tubes Connecting the ducts in the tracker bar with the 
pneumatic device. Such flexible tubes were suggested for use in the 
British patent to Smith, but that patent contained no claim for the cor- 
rect adjustability of the perforated sheet to the tracker bar, and re- 
lated to entirely distinct matters. Défendant also claims that the pat- 
ent to Kelly shows the use of a flexible tube, but I cannot see in that 
patent anything to show that the tube was flexible, except that in the 
drawing it appears to be curved. The complainant's patent seems to be 
the first patent in which the idea of the use of a movable tracker bar 
in conjunction with flexible tubes leading from the ducts in the tracker 
bar to the pneumatic device is used. The fact that almost ail the pre- 
vious attempts to effect the adjustment were by means of shifting the 
frame carrying the perforated sheet shows that until the idea of using 
the flexible tubes was suggested any scheme of moving the tracker 
bar was impracticable ; but I think that the complainant's device of 
uniting the lise of flexible tubes and a tracker bar moving laterally at 
will was novel and constituted invention, Undoubtedly the use of 
flexible tubes was suggested in the Smith patent, and the idea of ad- 
justing the holes in the perforated'paper in correct alignment with the 
ducts in the tracker tube by a latéral movement of one or the other 
was old, but in my opinion the combination of the two ideas of using 
the flexible tubes and then ad j listing the tracker bar by a latéral move- 
202 F.— 61 
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ment at will was novel. The resuit is that in my opinion some of the 
claims of the patent are too broad and are anticipated, and that only 
those claims which claim the use of the flexible tubes in connection 
with a latéral movement of the tracker bar are valid. Thèse are 
claims 2, 3, and 4. Claittis 1, 5, 6, and 7, I think, are anticipated by 
other patents. I hâve no doubt that each of the defendant's devices in 
the suits at bar infringed. They are substantially the same as the com- 
plainant's device. 

My conclusion is that there should be a decree in each case that the 
défendant has infringed claims 2, 3, and 4, and enjoining further in- 
fringement of those claims. 



ARCHER et al. v. IMPERIAL MACH. CO. 
(District Court, S. D. New York. January 11, 1913.) 

1. Patents (§ 26*) — Invention — Incbeased TJtilitt of Device. 

Doing substantially the same thlng in the same way, by substantially 
the same means, but with better results, Is not such invention as will 
sustain a patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 27-30 ; Dec. Dig. 
8 26.*] 

2. Patents (§ 328*) — Invention — Machine for Peeling Potatoes. 

The Archer patent, No. 999,478, for a machine for peeling potatoes, 
consisting of a métal cylinder having a revolvlng métal disk near the 
bottom and its inner surface coated with a granulated abradant such as 
emery, Is void for lack of invention ; the only change over machines of the 
prior art being the substitution of the abrading material for metalllc 
brushes, or other means of roughening the surface. 

In Equity. Suit by Samuel B. Archer and others against the Im- 
périal Machine Company. On final hearing. Decrees for défendant. 

Duell, Warfield & Duell, of New York City (C. H. Duell. F. P. 
Warfield, H. S. Duell, and R. W. France, ail of New York City, of 
counsel), for complainants. 

H. S. MacKaye, of New York City, for défendant. 

HOLT, District Judge. This is a suit for an injunction to prevent 
the alleged inf ringement of letters patent No. 999,478, issued to Sam- 
uel B. Archer for a machine for peeling potatoes. The machine con- 
sists of a métal cylinder having a métal disk near the bottom which 
revolves at an angle to the sides of the cylinder, and having the inte- 
rior surfaces of the cylinder and the disk coated with a granulated 
abradant, consisting of emery or some similar substance, in combina- 
tion with the mechanism for operating the same. In practice the pota- 
toes are put in the cylinder, and the disk at the bottom made to revolve 
rapidly, with the resuit that the potatoes are thrown by centrifugal 
force against the sides of the cyliqder, and then fall down upon the 
surface of the disk, the resuit of which opération is that after a cer- 
tain time the skin of the potato is worn oflf and removed. Machines 
embodying thèse gênerai principles are old. They hâve been used 

*For other cases see same topic & S nvmber in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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for removing the skin from fruit and vegetables, and for cleaning the 
surface of cotton and other seeds and of cork, ail proceeding upon the 
theory of revolving a disk at the bottom of a cylinder rapidly, there- 
by throwing, by centrifugal force, the contents of the cylinder up 
against the roughened sides of the cylinder. The surfaces of the cyl- 
inder and disk, prior to the complainants' patent, had been made rough 
either by the use of metallic brushes or burrs or by having holes 
punched in the surface, as in a nutmeg grater, or by having the sur- 
faces striated, or arranged in lines, and the complainant, Archer, 
claims that he was the first to use an emery lining of the cylinder and 
the disk in a potato peeling machine. Such a lining had been used in 
some of the- seed cleaning machines, and is suggested as an équivalent 
in some of the patents, but apparently the kind of rough surface 
caused by the use of a granulated abradant such as emery or corun- 
dum peeled potatoes better than any rough surface which had been 
previously tried. The substantial claim of invention in Archer's orig- 
inal application was the arrangement of such a machine in such a 
manner that the disk and the cylinder while in opération were made 
to revolve in contrary directions. The application was rejected in the 
Patent Office. It was subsequently amended and rejected many times, 
and after final rejection in its présent form by the original examiner 
an appeal was taken to the board of examiners in chief, which granted 
the patent. There had been a test of diiïerent potato peeling ma- 
chines made in the Navy Department, and the officers of the Navy 
Department before whom the test was made thought that the work 
done by the complainants' machine was better than that donc by the 
other competing machines. Apparently upon this évidence the board 
of examiners in chief granted the patent. In the opinion filed, the 
board states: 

"The patents to Robinson, Williams, aud Mayhew disclose devices for 
peeling fruits or vegetables, which devices are of the same gênerai character 
as that of the applicant's, but differ therefroni in the nature of the peeling 
surfaces ; Williams and Mayhew using métal surfaces with intégral projections 
ov burrs thereon, and Robinson using a grooved or striated metallic surface. 
We would agrée with the primary examiner that the mère substitution of 
a lining or coating of granulated abradant for the burrs or striations of 
thèse devices would not Involve invention, if no unexpected resuit attended 
the substitution. If such a substitution resulted in the paring of the vegeta- 
bles with the same degree of etHciency obtained through the use of the rough- 
ened métal surfaces and no greater degree of efficieucy, the applicant would 
merely hâve substituted one well-known abradant for another. The affidavit 
of the applicant and the aceompanying report fufnished by the Navy De- 
partment, flled in this case upon May 16, 1911, and passed upon by the 
primary examiner in accordance with the provisions of rule 141, show that 
a machine provided with peeling surfaces, lined or coated with a granulated 
abradant, developed in a compétitive test very considérable and important 
advantages over machines having burred or striated métal for the peeling 
surfaces. Thèse results, so far as we can perceive, could not hâve been 
foreseen by those skilled in the art and clearly confer patentability upon the 
applicant's machine over such références as the patenta to Robinson, Williams, 
and Mayhew, and over any références showing merely that hard granular 
materials hâve abradant quallties, such as the patents to Davis, Patterson, 
and De Vasson." 
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[1] The substance of the décision of the examiners in chief is thàt 
Archer's device showed invention over the prior art, and was patent- 
able, because it produced a better resuit. But the gênerai principle 
is that doing substantially the same thing in the same way by sub- 
stantially the same means with better results is not such invention as 
will sustain a patent. Smith v. Nichols, 21 Wall. 119, 22 L. Ed. 566; 
Roberts v. Ryer, 91 U. S. 150, 23 h. Ed. 267; Dunbar v. Meyers, 94 
U, S. 187, 24 L. Ed. 34. 

[2] In this case, in my opinion, the employment of a granulated 
surface for the cylinder and disk made of emery or any similar sub- 
stance is a mère obvions équivalent for other methods of roughening 
the surface, and the only possible différence between the complainants' 
machine and previous machines is that it peels potatoes rather better 
than the preceding machines. It works on the same principle, it does 
the same thing in substantially the same way, and I think that there 
was no invention in simply substituting a coat of emery on the in- 
side of the cyHnder and disk, instead of making those surfaces rough 
in some other way. It was a mère change in degree, and not in kind, 
and in my opinion the primary examiner in the Patent Office was cor- 
rect in his décision that the patent should be refused on the ground 
that it showed no invention. 

The bill is dismissed, with costs. 



FOWLER & WOLFE MFG. CO. v. McCRTM-HOWELT. CO. 

(District Court, S. D. New York. January 15, 1913.) 

Patents (§ 328*) — Validity — Ramator. 

The Fowler patent, No. 000.800, for a radlator, elaims 1-4 held void for 
anticipation and lacit of novelty. 

In Equity. Suit by the Fowler & Wolfe Manufacturing Company 
against the McCrum-Howell Company. On final hearing. Decree for 
défendant. 

Ernest Howard Hunter, of Philadelphia, Pa., for complainant. 
D. Walter Brown, of New York City, for défendant. 

HOLT, District Judge. This is a suit to restrain the infringement 
of a patent. No. 609,800, granted to Arthur H. Fowler for an im- 
provement in radiators. The first four elaims only of the patent are 
alleged to be inf ringed. The patent elaims, in substance, two distinct 
improvements, the first of which is stated to be a radiator specially 
adapted to be supported by the wall or wainscot, and to be composed 
of cast-iron sections of uniform size and shape that can be assembled 
to form a radiator of any length or width, requiring practically no 
floor space. The first four elaims of the patent relate to this portion 
of the invention, and are the only ones relied upon in this suit. The 
main object of that part of the invention involved in this suit, as stated 
in the patent, is to constrUct a radiator specially adapted to be sup- 

•For other cases see same topic & § ndmbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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ported by the wall or wainscot, and to hâve it constructed in cast-iron 
sections, so arranged as to be joined together, and thus build up a 
radiator of any length or width. The first and second claims relate 
to the shape of the section, and the third and fourth claims relate to 
the method of joining différent sections together. The first claim is as 
f ollows : 

"1. A radiator section coiuposed of a unitary hollow castlng, consisting oî 
four outer tubes coniniunicatlu},' with one another at the corners, one or more 
intermediate cross-tulies between opposite outer tubes, and a séries of Con- 
necting tubes belween eaeh Intermediate cross-tube and ttie opposite outer 
tube or adjacent intermediate cross-tube." 

The second claim is very similar. This claim obviously is not con- 
fined to a wall radiator, and I cannot see why, in the nature of the 
case, it is of any conséquence how any radiator is supported. They 
are ordinarily supported on the floor. I do not see why any radiator 
could not be supjrorted on a wall as well as on the floor, and there is 
nothing in the structure dcscribed in the first two claims of the patent 
which makes it more applicable to a wall radiator than to a floor radi- 
ator. One of the sections could serve separately as a radiator, and the 
only advantage for wall use of the radiator described in the patent is 
that such a radiator may be coinposed of différent sections connected 
together, and which may be disposed in dift'erent directions at will 
upon a wall or about a window. Looking at the first two claims as 
they stand, however, they simply claim a structure which seems to hâve 
been long anticipated in the prior art. It is shown substantially in 
the patents to Reed, Safford, Wood, and in the Cundy Pyro wall 
radiator. It is aiso suggested in the somewhat analogous art of boiler 
making in the boiler used as a radiator in the Exeter Machine Works. 

There was a prior suit brought upon this patent against a licensee, 
who, of course, could not deny the validity of the patent. The licensee 
Vk'as dealing in a radiator which was substantially in shape like the 
radiator described in the complainant's patent, except that its various 
Connecting tubes were substantially of about the same size. In that 
case Judge Buffington originally held on a motion for a preliminary 
injunction that the defendant's radiator vv'as substantially the same 
as the complainant's radiator, but upon final hearing he held that, in 
vievi' of the prior art, the complainant's invention was a very nar- 
row one, and that the claims must be interpreted in the light of the 
spécification and drawings, which stated and showed that the top and 
bottom tubes were larger than the cross-tubes, and that the cross-tubes 
were larger than the small intermediate cross-tubes, and held that, 
as the defendant's radiator was not so constructed, it did not infringe. 
Some of the witnesses for the complainant in the case at bar lay stress 
on the fact that, as shown in the drawings and described in the spécifi- 
cations, the outside tubes are larger than any of the intermediate tubes, 
and the intermediate cross-tubes are larger than the tubes between the 
cross-tubes, and claim that such a construction is important in aid of 
the rapid dififusion of steam throughout ail parts of tiie radiator, and 
the effective expulsion of air and water from the radiator. But the 
answer to ail thèse assumptions based upon the différent sizes of the 
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tubes shown in the drawings and described in tlie spécifications is that 
no claim is made in the patent of any invention in tliose respects. The 
first and second claims in the patent apply to a unitary hollow casting 
consisting of tubes, and, if the claims are good, they give a monopoly 
of the use of such a unitary structure with tubes of any size. The 
fact thât the spécifications describe a structure with tubes of différent 
sizes is, of course, immaterial. An invention described in spécifica- 
tions, but not claimed, is not protected by a patent. As the first two 
claims are drawn, in my opinion, they are anticipated by the patents 
cited and by the condition of the prior art. 

The third and fourth claims relate to the method of uniting différent 
sections of the unitary hollow casting described in the first two claims, 
so as to extend the size of the radiator in any direction. In my opin- 
ion, that feature of the complainant's invention is anticipated by the 
Hopson and Daniels patent. If it liad not been, it seems to me very 
doubtful whether it requires anytliing more than mechanical skill to 
provide for Connecting such castings one to another by an opening at 
the corners, as is described in the third and fourth claims. 

This patent was rejected for want of novelty, after repeated amend- 
ments, by the primary examiner in the Patent Office. The case was 
appealed to the board of examiners iq chief . I cannot clearly make 
out from their décision, which appears in the record in the case against 
the National Radiator Company (page 286), what the grounds of their 
décision are, After describing the questions in controversy, the déci- 
sion States : 

"Claims 1 and 2 are rejected as expressing, wlien but one cross-tube B is 
used, a duplication of a radiator section of the Mills patent. Tliis \ve do 
not find to be the fact. Nor can we concur in anotlier ground for rejection 
of thèse claims, that the 'cross-tubes serve no other functlon than that of 
radlating éléments, and the particular form thereof Is arbitrary.' The patents 
to Farnham, Blaclimore, and Paeker are cited to show a frame work witli 
cross-tubes. They do not sliow the structure of thèse claims which is new 
lias spécifie utilities and is clearly patentable." 

Wi'h entire respect for the board of examiners in chief, I am not 
able to see why claims 1 and 2 do not express, when but one cross- 
tube is used, a duplication of a radiator section of the Mills patent, 
and in my opinion it is true, as the primary examiner stated, that the 
cross-tubes serve no other function than that of radiating éléments. 
I concur with the primary examiner that the complainants' patent, on 
the citations which were before the board, should hâve been rejected 
for want of novelty. But, at ail events, there are a number of patents 
cited upon this hearing which were not cited upon the hearings in the 
Patent Office, notably the patents of Reed, Safford, and Wood, as 
bearing upon the questions involved in the first two claims, and the 
patent to Hopson & Daniels, as bearing upon the questions involved 
in the third and fourth claims, and, in view of those patents, it seems 
to me clear that thèse claims of the complainant's patent are invalid 
for want of novelty. 

The bill is dismissed, with costs. 
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VACniTM ENGINEERING CO. v. DUNN. 

(District Court, S. D. New Yorlc. December 16, 1912.) 

1. Patents (§ 7!)*) — Validity — Previous Use in Foreign Countrt. 

L'ndei- Eev. St. § 4923 (tl. S. Comp. St. 1901, p. 3.S96), providing that, 
wheii a patentée at the time of liis application believed hlmself to be 
the original and flrst inventor of the thing patented, the same shall not 
be held void on account of the invention or discovery "having been known 
oi- used in a foreign conntry before his invention or discovery thereof 
if it had not been patented or described in a printed publication," to 
defeat a patent on the ground of a prior foreign use, the foreign patentlng 
or description in a printed publication must hâve been prior to the pat- 
entee's application. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 101 ; Dec. Dig. § 
79.*] 

2. Patents (| 328*) — Validity and Infringement — Vacuum Cleaneb. 

The Dunn and Locke patents. No. 893,853 and No. 919,369, each for a 
vacuum cleaner, were not anticipated and disclose invention; also held 
Infringed. 

In Equity. Suit by the Vacuum Engineering Company against 
Elias B. Dunn, doing business under the trade-name of Dunn's Im- 
proved Vacuum Systems. On final hearing. Decree for complainant, 

Strong & Mellen, of New York City (L. F. H. Betts and John W. 
Peters, both of New York City, of counsel), for complainant. 

Prindle & Wright, of New York City (Edwin J. Prindle, of New 
York City, of counsel), for défendant. 

HOLT, District Judge. This is a suit to enjoin the infringement of 
two patents, numbered 893,853 and 919,369, issued to Dunn and 
Locke, and by them conveyed to the complainant. Dunn, the défend- 
ant is one of the original patentées. He therefore is estopped from 
denying the validity of the patent upon any ground. He is not pre- 
vented however, from showing by the condition of the prior art that 
the patent is a narrow one, for the purpose of determining the ques- 
tion of infringement. 

[ 1 ] In this case the défendant bas put in évidence a number of pat- 
ents of the prior art, but none of them shows any vacuum cleaner 
similar to the defendant's infringing cleaner. Previous patents either 
hâve saturating tanks distinct from the suction device, to avoid the ne- 
çessity of using which is the principal object of the complainant's pat- 
ent as stated in it, or they show no saturating chamber similar to that 
used in the complainant's device. The Mullen patent undoubtedly 
shows practically the vacuum pump operating horizontally as in the 
complainant's patent, but it has not the saturating chambér shown in 
the complainant's patent. The Schiodt patent has no such saturating 
chamber, nor does it operate as in the complainant's patent, by cre- 
àting the vacuum above the normal levé! of the liquid. Moreover, in 
my opiriion, the Schiodt patent could not be an anticipation of the first 
Dunn and Locke patent, No. 893,853, because it was granted aboiit 14 
months after Dunn and Locke applied for that patent. The defend- 

*For otber cases see same topic & i numbeb in Dec. ft Am. Digs. 1907 to date, & Bep'r Indexes 
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ant offered testimony to show that the invention of the Scliiodt patent 
was made before the apphcation for the Dunn and Locke patent, but 
it appears that the invention was made in a country foreign to the 
United States. Section 4923 of the Revised Statutés (U. S. Comp. 
St. 1901, p. 3396) provides, in substance, that, whenever an American 
patentée believes himself to be the first inventer of the thing patented, 
"the same shall not be held to be void on account of the invention or 
discovery or any part thereof, having been known or used in a for- 
eign country, before his invention or discovery thereof, if it had not 
been patented or described in a printed pubhcation." I think under 
this section an American inventor who in good faith believes that he 
is the first inventor cannot be deprived of his right to a patent by rea- 
son of any similar invention made by another person in a foreign 
country, unless it bas been patented or described in a printed publica- 
tion before the American application, and that the fact, if it be a fact, 
that it was invented in a foreign country earlier is immaterial. 

[2] The defendant's infringement in my opinion is perfectly clear. 
His device is essentially the same as the device shown in the second 
patent to Dunn and Locke, No. 893,853, the only différence being that 
in the defendant's device two valves are used, performing precisely the 
same function as one valve in the Dunn and Locke second patent. 
The second patent to Dunn and Locke is based upon the same princi- 
ple as the first patent to Dunn and Locke. The substantial diiïer- 
ence between them is that in the first patent the pump is worked ver- 
tically, thereby exercising a suction creating a vacuum only at one end 
of the stroke of the piston, and in the second patent the pump is 
worked horizontally, creating a vacuum at each end of the stroke of 
the piston. In my opinion, the first four claims of the first patent and 
ail the claims of the second patent are infringed. 

There should be a decree for the complainant as demanded in the 
bill, with costs. 



BALDWIN V. P^IDMAX. 
(District Court, S. D. New York. Jannary 3, 1913.) 

1. Internat. Revenue (§ 8*) — War Revenue Act — Leoacy Tax. 

Liabllitv to a legaoy tax xmder War Revenue Act June 13, 1808, c. 448, 
S 29, 30 Stat. 4C4, as amended by Act Mardi 2, 1!X)1, c. 806, § 10, 31 Stat. 
046 (U. S. Comp. St. 1001, p. 2.'i07), is determined by tbe time wben the 
Icgacy vests under tlie terras of tlie will, and is not affected by tlie 
fact tliat under tlie administration laws of the state tlie legacy did not 
become payable, so that Its clear value could be ascertained for the 
purpose of assessment of the tax uiitil after July 1, 1002, when the 
repeal of the act took effect. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §| 11, 12; 
Dec. Dig. § 8.*] 

2. Internai, Revenue (§ 8*) — War Revenue x\ct — Legacy Tax — Lbaseholds 

— "IjBGaoy Arising from Personal Propekty." 

A leaseliold passiug under a will is not subject to the legacy tax im- 
posed by War Itevenue Act June 13, 1898, c. 448, § 29, 30 Stat. 464, as 

•For other cases see same topic & § number lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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ameudecl by Act Jlarch 2, 1901, c. 806, § 10, 31 Stat. 946 (U. S. Comp. 
St. 1901, p. 2307,1. as a "legacy * « » arislng froni personal property." 
|Ert. Xote. — l'or other ease-s. see Interna! Revenue, Cent. Dlg. §§ 11, 12 ; 
Dec. DiîT. § 8.*J 

3. WORDS AND l'iIKASKfi — '■Dl.STRIlUTlIVK SllAKKS." 

The exiiressi(jii "clistributive sliai-es" meaiis tbe sliares of Personal 
I>i'(jperty wiiicb jire distributed in case of intestacy by virtue of statutes 
of (listribiLtion. 

[Ed. Xote. — For otber définitions, see Words and l'hrases, vol. 3, pp. 
2i;r), 2i:î(i.] 

4. WolîDS AND PlIHASKS — "LEGACY." 

Tlie expression "legacy" nieaus a bequest of Personal property. 
[Ed. Note. — For otber définitions, see Words and Phrases, vol. 5, pp. 
4054-4057; vol. 8, p. 7703.] 

Action by Edwin Baldwin, as sole snrviving executor and trustée un- 
der the will of John Daniel!, deceased, against Elizabeth Eidman, ad- 
ministratrix of the estate of Ferdinand Eidman, deceased, late Col- 
lector of Internai Revenue. Judgment for plaintiff. 

William H. Wadhams and Frederick S. Fisher, both of New York 
City, for plaintifï. 

Henry A. Wise, U. S. Atty., and Addison S. Pratt, Asst. U. S. 
Atty., for défendant. 

MAYER, District Judge. This action was brought by the execu- 
tors and trustées of the will of John Daniell, deceased, against Ferdi- 
nand Eidman, collector of internai revenue for the Third collection 
district of New York, to recover $8,483.63 collected as taxes. The 
collector assumed to assess and collect the taxes in question, pursuant 
to sections 29 and 30 of the Spanish War Revenue Act of June 13, 
1898 (Act June 13, 1898, c. 448, 30 Stat. 464, 465), as amended by 
the act approved March 2, 1901 (Act March 2, 1901, c. 806, §§ 10, 
11, 31 Stat. 946, 948 [U. S. Comp. St. 1901, pp. 2307, 2308]). The 
taxes were paid by the executors under protest. The action has been 
duly continued by the sole surviving executor and trustée, against the 
administratrix of the estate of the deceased collector. 

John Daniell died a résident of the county and state of New York 
on March 6, 1902, in possession, at the time of his death, of personal 
property of the actual value of $484,780.54. His will was probated 
on April 23, 1902, and on that date letters testamentary were issued 
to the executors. The executors, on January 19, 1903, filed with the 
collector of internai revenue a legacy return in due form and also 
filed a schedule of personal property of the estate of John Daniell, 
deceased, showing the personal property in charge or trust of the exec- 
utors. 

Upon the last-named exhibit the executors indorsed a note calling 
attention to the fact that, in addition to the property enumerated in 
the schedule, there were in the estate certain unexpired Sailors' Snug 
Harbour leases, for 21 years, and renewals, being well-known estâtes 
for years in land lying in the city of New York, and also accrued rent- 
als on leaseholds to subtenants, and further stating that thèse were not 

'For other cases see saœe topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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valued or set forth in détail in the schedules, as they were interests 
arising from land and not from personal property, and therefore, as 
the executors claimed, not siibject to this tax. 

The collecter, on May 12, 1903, made a schedule of legacies which 
included the leasehold property, thereby increasing the total value of 
the estate from $484,780.54 to $693,451.40. After deducting the 
debts and expenses, he assessed the tax against the estate at $7,783.15, 
which, together with the interest, amounted to $8,483.63, the sum 
which the executors were ultimately compelied to pay. 

It is agreed for the purposes of this action that the clear value of 
the Personal property left by John Daniell, after deducting debts and 
expenses of administration, was the sum of $431,659.18, and that the 
clear value of the leasehold e-states was the sum of $208,670.86. 

On June 12, 1903, the collecter served on the executors a notice of 
the assessment, demanding payment. 

On June 18, 1903, the executors filed a claim for abatement of the 
taxes. 

Before payment was made there was considérable correspondence 
between the executors or their attorne^'s, and the collecter and others 
representing the government, and finally, after repeated demands for 
the payment, and refusai to pay, the executors, on April 25, 1904, un- 
der protest as heretofore mentioned, paid to the collector the $7,783.15, 
together with interest, amounting to $700.48, making a total of $8,- 
483.63. Of the $7,783.15, the sum of $3,130.08 was assessed and col- 
lected on the value ef the leasehold estâtes passing under the will of 
said John Daniell, deceased, as a part of his residuary estate, in equal 
parts, to two sons. 

On April 28, 1904, the executors filed a claim for the refunding of 
$3,639.70 of said taxes, and on March 14, 1905, the executors made 
and filed a supplemental claim for the refunding of $8,483.63. Both 
of thèse claims were rejected by the Commissioner of Internai Rev- 
enue and, in due course, en October 4, 1905, this action was cem- 
nienced to recover the aforesaid taxes. 

The case having been submitted upon an agreed statement of facts, 
the questions presented are : 

First. Whether upon such facts, as matter of law, the collector of 
internai revenue had jurisdiction and authority, pursuant to the Span- 
ish War Revenue Act of June 13, 1898, as amended by the acc ap- 
proved March 2, 1901, to levy and collect from the executors of John 
Daniell, deceased, any sum. If not, it is contended by the plaintiff 
that he should return the $8,483.63 coHected, with interest. 

Second. Whether it was within the jurisdiction and authority of 
the collector to assess and collect, pursuant to the said act as amended, 
any, tax upon the leasehold property, namely, the Sailors' Snug Har- 
bour leaseholds, valued at $208,670.86. If not, it is the contention of 
the plaintifï that he is entitled to recover the sum of $3,130.08 assessed 
and coUeçted on the value of said leasehold estâtes, with interest. 
: [1] First. The plaintiff contends that the collector of internai rev- 
enue had no jurisdiction or authority to collect any legacy tax because 
the period allowed for présentation and proving of claims against the 
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estate under the New York statutes had not elapsed and the net value 
of the estate had not been ascertained, nor had the legatees become 
absolutely vested in possession or enjoyment until after the passage 
of the Repealing Act of April 12, 1902 (Act April 12, 1902, c. 500, 
32 Stat. 96 [U. S. Conip. St. Supp. 1911, p. 978]), and the Refunding 
and Declaratory Act of June 27, 1902 (Act June 27, 1902, c. 1160, 
32 Stat. 406 [U. S. Comp. St. Supp. 1911, p. 983]), both of which 
took effect. July 1, 1902.^ 

The laws of the state of New York during the years hère under 
considération (1902-1905, inclusive), provided for a period of one 
year of ordinary administration, and prohibited the payment of a leg- 
acy by an executor or administrator until after the expiration of the 
one-year period from the time of granting letters testamentary or 
letters of administration. New York Code of Civil Procédure, §§ 
2721 and 1819. 

There is no direction in the will to make payment prior to the ex- 
piration of one year from the time of granting letters. 

1 Note. — The provisions of the several acts of Congress to be considered 
In thls action are as follows : 

Extracts from War Hevenue Act. 

Sec. 29. "That any person or persons having in charge or trust, as ad- 
minlstrators, executors, or trustées, any legacies or dlstributlve shares arising 
from Personal property, where the whole amount of such personal property 
as aforesaid shall exceed the sum of ten thousand dollars in actual value, 
passlng, after the passage of tbis act, from any person possessed of such 
property, either by will or by the intestate laws of any state or territory, or 
any personal property or interest therein, transferred by deed, grant, bar- 
gain, sale, or gift, made or intended to take efiEect in possession or enjoy- 
ment after the death of the grantor or bargainer, to any person or persons, 
or to any body or bodles, politlc or corporate, in trust or otherwise, shall be, 
and hereby are, made subject to a duty or tax, to be paid to the United 
States, as follows — that is to say : * • • the tax shall be * • * at 
the rate of * * * for each and every $100 of the clear value of such 
Interest In such property, • * • " Act of June 13, 1898, 30 Stat. 448, as 
amend€d by Act of March 2, 1901, 31 Stat. 946. 

Sec. 30, "Xhat the tax or duty aforesaid shall be due and payable in one 
year after the death of the testator and shall be a lien and charge upon 
the property of every person who may die as aforesaid for twenty years, or 
until the same shall, within that period, be fully paid to and discharged by 
the TJnlted States; and every executor, administrator, or trustée having in 
charge or trust any legacy or dlstributlve share, as aforesaid, shall give 
notice thereof, in writing, to the coUector or deputy coUector of the district 
where the deceased grantor or bargainer last resided within thirty days 
after he. shall bave taken charge of such trust, and every executor, admin- 
istratoi-, or trustée, before payment and distribution to the legatees, or any 
parties entltled to bénéficiai interest therein, shall pay to the colleotor or 
deputy coUector of the district of which the deceased person was a résident, 
or in which the property was located in case of nonresidents, the amount of 
the duty or tax assessed upon such legacy or dlstributlve share, and shall 
also make and render to the said coUector or deputy collecter a schedule, 
llst, or statement, in duplicate, of the amount of such legacy or dlstributlve 
share, together with the amount of duty which bas accrued, or shall accrue, 
thereon, verifled by bis oath or affirmation, to be admlnistered and certified 
thereon by some maglstrate or oiflcer having lawful power to adminlster such 
oatbis, in sùch form and manner as may be prescribed by the Cômmissioner 
of Internai Revenue, which schedule, list, or statement shall contain tbe 
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The "clear value" of the estate was therefore not determinable until 
April 23, 1903, one year after the date upon which letters testamentary 
were issued. 

In the meantime, on July 1, 1902, the Refunding and Repealing Acts 
had gone into effect. 

The view originally entertained by the Treasuiy Department was 
that a legacy tax was not payable untiî the legacy was payable (Treasury 
Décisions, No. 20,591 January 19, 1899, and No. 21,024 April 15, 1889) 
and thïs view had judicial support as late as 1909. Farrell v. United 
States (D. C.) 167 Fed. 639. But the Farrell Case is no longer au- 
thority since the décision in Hertz v. Woodman, 218 U. S. 205, 30 
Sup. Ct. 621, 54 L. Ed. 1001. 

An examination of the briefs in Hertz v. Woodman, supra, shows 
that the Farrell Case was cited and relied upon, and, indeed, the 
argument now presented was in substance the same as there presented. 

The case at bar is not within the principle of Vanderbilt v. Eidman, 
196 U. S. 480, 25 Sup. Ct. 331, 49 L. Ed. 563, where the legacy was 

names of each and every person entitled to any bénéficiai interest therein, 
togetlier with the clear value of such Interest, the dupllcate of which schedule, 
list, or statement shall be by liim immediately delivered, and the tax there- 
on paid to such colleetor ; and upon such paynient and delivei'y of such 
schedule, list, or statement, said collecter or deputy colleetor shall graut to 
such person paying such duty or tax a recelpt or receipts for the same in 
dupllcate, whicli shall be prepared as hereinafter provided." Act of June 
13, 1898 (30 Stat. 448) as amended by the Act of March 2, 1901 (31 Stat. 946) 
and as re-enacted by the repealing Act of April 12, 1902 (32 Stat. 97). 

Extract from Refunding and Declaratory Act. 
Sec. 3. "That in ail cases where an executor, administrator, or trustée shall 
hâve pald, or shall hereafter pay, any tax upon any legacy or distributive 
share of Personal property under the provisions of the act approved June 
thirteenth, eighteen hundred and ninety-eight, entitled 'An act to provide 
ways and nieans to nieet war expenditures, and for other purposes,' and 
ainendments thereof, the Secretary of the Treasury be, and be is hereby, 
authorized and dlrected to refund, out of any money In the treasury not 
otherwise appropriated, upon proper application being made to the Oommis- 
sioner of Internai Revenue, under such rules and régulations as may be 
prescribed, so much of said tax as may hâve been collected on contingent 
beueflcial Interests which shall not hâve become vested prior to July flrst, 
nineteen hundred and two. And no tax shall hereinafter be assessed or Im- 
posed under said Act approved June thirteenth, eighteen hundred and ninety- 
eight, upon or in respect of any contingent bénéficiai interest which shall 
not become absolutely vested lu possession or enjoyment prior to said July 
flrst, nineteen hundred and two." Act of June 27, 1902, 32 Stat. 406. 

Extracts from Repealing Act. 

Sec. 7. "Xhat section « * • twenty-nine of the act of June thirteenth, 
eighteen hundred and ninety-eight, and ail amendments of said sections and 
schedules be, and the same are hereby, repealed." 

Sec. 8. "ïhat ail taxes or duties imposed by section twenty-nine of tho 
act of June thirteenth, eighteen hundred and ninety-eight, and amendments 
thereof, prior to the takiug efCect of this act, shall be subject, as to lieu, 
charge, collection, and otherwise, to the provisions of section thirty of said 
act of June thirteenth, eighteen hundred and ninety-eight, and amendments 
thereof, which are hereby continued in force as foUows ; * * * " 

Sec. 11. "That this act, except as otherwise specially provided for in the 
preceding section, shall take effect July flrst, nineteen hundred and two." 
Act of April 12, 1902, 32 Stat. 97, 98, 99. 
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to be held in trust by the executors, and the legatee by the terms of 
the will was not to receive the principal until a later date, namely, 
after 1902. Hère, however, the legacy vested immediately on the 
death of the testator. The prohibition of payment under the New 
York statute is simply in aid of the administration of the estate and 
the safeguarding of creditors. There is a marked différence between 
the right to demand payment of a legacy and the right to immédiate 
possession or enjoyment under the War Revenue Act hère considered. 
U. S. V. Fidelity Trust Co., 222 U. S. 158, 32 Sup. Ct. 59, 56 L. Ed. 137. 

It is the right under the will which détermines the légal status of 
the legacy, and, while the statutory proceedings to assessthe tax may 
be postponed because of the opération of local statutes in respect of 
administration, such postponement is merely a matter of procédure and 
cannot change the légal effect of the testator's disposition. Any other 
construction would lead to hopeless confusion and destroy the unif orm 
applicability of the act. 

To illustrate: Suppose the payment of legacies was postponed by 
statute in three states for one, two, and three years, respectively, and 
three testators died on the same day leaving the same kind of legacies 
to the same class of legatees. We might then see the imposition of 
the tax in one case and not in the others — a resuit certainly never con- 
templated under a war revenue act where the intention was that ail 
similarly situated were to be treated alike and subjected to the same 
burdens. 

As was said in Knowlton v. Moore, 178 U. S. at page 17 , 20 Sup. 
Ct. at page 761, 44 L. Ed. 969: 

"We are therefore bound to give heed to the rule that where a partlcular 
construction of a statute will occasion great ineonvenience or produee in- 
equality and injustice, that view is to be avoided if another and more rea- 
sonable interprétation is présent in the statute." 

[2] Second. The second contention of the plaintiff is that the lease- 
hold estâtes are not subject to the tax because they are not legacies aris- 
ing from personal property. The history of the législation, with par- 
tlcular référence to the act hère under considération, has been elabor- 
ately discussed in Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 
44 L. Ed. 969. After summarizing the origin, the development, and 
the theory underlying death duties, and reviewing the earlier statutes 
in this and other countries, and after a comparison of the act of 1898 
with the act of 1864 (Act June 30, 1864, c. 173, 13 Stat. 223), the court 
says : 

"That the provisions of the act of 1S64 were in mlnd when the présent 
act was drafted is apparent, since it Is not disputed that the act under re- 
view, so far as the tax on legacies and distributive shares is concerued, is 
an exact reproduction of the original act of 1864, except to the extent that 
the présent act contains provisions relating to a progressive Increase of 
rates." 178 U. S. at page 6&, 20 Sup. Ct. at page 759, 44 L. Ed. 969. 

And again: 

"The subject taxed, therefore, under the présent act, is the same which 
was taxed under the act of 1864." 178 U. S. at page 71, 20 Sup. Ct. at page 
759, 44 L. Ed. 969. 
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Tfie act of 1864 was in two divisions : One, taxing real estate vvhich 
was defined by the act ; and, the other, taxing legacies and distributive 
shares arising out of personal property. 

When the Congress passed the act of 1898, it was deemed sufficient 
for the purposes of the war revenue to take only one of thèse classes, 
and, modeling the act upon the act of 1864, it took only that part of 
the act of 1864 (almost Verbatim) which dealt with the properties not 
included in those defined by the law of 1864 as real estate. The court, 
in Knowlton v. Moore, supra, points out that the act of 1864 was based 
upon the English Succession Duty Act. 

"The act of 1864, however, added, in separate sections, a duty on tlie 
passing of real estate, In substantlal harmony with the principle of the suc- 
cession tax expressed in the English Succession Duty Act. Thus it came 
to pass that the System of death dutles prevalllng in England and that adopt- 
ed by Congress — leaving out of vlew the différences in rates and tlie ad- 
ministrative provisions— were substantially identical, and of a threefold na- 
ture; that Is, a probate duty charged upon the whole estate, a legacy duty 
charged upon each legacy or distributive share of personalty, and a suc- 
cession duty charged against each Interest in real property." 178 U. S. at 
page 51, 20 Sup. Ct. at page 747, 44 L. Ed. 969. 

"Whilst the gênerai plan of the act of 1864 shows that Its framers had in 
mind the English law, this fact was conclusively demonstrated by section 
127, wherein the succession or real estate inheritance tax was defined lu 
substantially simllar terms to that contalned in the English Succession Duty 
Act. The Identity of the conception embodled lu the act of 1864 with that 
exlsting in England was observed by this court in Scholey v. Eew, 23 Wall. 
331 [23 L. Ed. 99]. * * • " 178 U. S. at page 52, 20 Sup. Ct. at page 7-52, 
44 L. Ed. 969. 

As the act of 1898 took only one of thèse divisions, viz., legacies and 
distributive shares arising out of personal property, it is désirable to 
examine the act of 1864 and the English act with a view of ascertain- 
ing whether leasehold property is in the division relating to real estate 
or in that relating to legacies or distributive shares arising out of per- 
sonal property. The English Succession Act (16 and 17 Victoria), 
chapter 51, provided: 

"1. In the construction and for the purposes of this act: The term 'real 
property' shall include ail freehold, copyhold, customary, leasehold and other 
hereditaments, and heritable property, whether corporeal or incorporeal, in 
Great Brltain and Ireland, exeept money secured on heritable property In 
Scotland and ail estâtes in any such hereditaments ; the term 'personal prop- 
erty' shall not include leaseholds, but shall include money payable under any 
engagement and money secured on heritable property in Scotland, and ail 
other property not comprised In the precedlng définition of real property." 

The act of 1864 (chapter 173, 13 Stat. 223) under the heading, "Suc- 
cession to Real Estate," provided: 

"Sec. 126. And it be further enacted, that for the purposes of this act, the 
term 'real eslate' shall Include ail lands, tenements, and hereditaments, cor- 
poreal and incorporeal ; that the term 'succession' shall dénote the dévolu- 
tion of title to any real estate." 

It will be noted that the English act included leaseholds within the 
term "real property" and used the expression "other" hereditaments. 
Manif estly, ejusdem generis, for the purposes of taxation, leaseholds 
werè considered as hereditaments. 
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An examînation of the English act in détail will show a logical and 
comprehensive scheme under which real property and interests arising 
therefrom or investments therein were clearly distinguished f rom Per- 
sonal property or interests arising therefrom or investments therein. 
Section 19 (16 & 17 Victoria, p. 259) provided: 

"XIX. No legatee or other person shall, after the time appointed for the 
commencement of this act, be chargeable under the Legacy Duty Acts with 
duty, not then already due, In respect of any leasehold heredltaments of 
any testator or deceased person, as belonging to the Personal estate of the 
testator or deceased." 

See, also, sections 28, 29, and 30. Section 29 treats, as personalty, 
the proceeds of a sale of real property under "any trust for the sale 
thereof " ; such proceeds being in the nature of a legacy, wliile section 
21 treats as real property thèse cases where personal property is to 
be invested in real property. 

Copyhold and customary are not known in this country. Washburn 
on Real Property (6th Ed.) § 82. In England, while copyholds are 
not freeholds, they are now included, as Williams says, "in what is 
called real property." Williams on Real Property (20th Ed.) at page 
451. See page 439 et seq. Customary freeholds likewise seem to be 
regarded as real property. Williams, supra, page 454 et seq. 

Wpien, therefore, the framers of the act of 1864 were drafting that 
act with the English act before them, it is unlikely that they intended 
to introduce distinctions as to classification différent from those so 
carefuUy worked out in the English act. 

The English act having included leaseholds, copyholds, and custo- 
mary freeholds as heredltaments or, in any event, as real property 
(by whatever technical name called), it was sufficient for the act of 
1864 to define "real estate" as including "lands, tenements and here- 
dltaments." 

The words "copyhold" and "customary" and "heritable property in 
Scotland" were not applicable in this country, and obviously it was 
thought that "heredltaments" would cover ail ownership or interests 
in land not comprehended within the words "lands" and "tenements." 

Just as the English Parliament evidently was not considering the 
various interests arising out of real estate from their technical légal 
standpoint in other relations, but was considering what kinds of prop- 
erty should be taxed and in what manner, so the Congress, conf ronted 
with the necessity of raising large revenues, had in mind the sépara- 
tion of property into two broad divisions, namely, real estate and per- 
sonal property. 

The existence of spécial statutory or code provisions in this or any 
other State, defining leaseholds for spécial purposes, did not affect the 
character of such leaseholds for taxation under the act of 1864. 

In one state a leasehold might hâve been regarded as personal prop- 
erty for purposes of distribution to the next of kin,- while in another 
state it might hâve been regarded as real property for descent to heirs. 
With a diversity of treatment, in various parts of the country, of lease- 
holds as real or personal property, it is manifest that the Congress 
was not regarding the local laws in that respect. 
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When the Spanish War Revenue Act was passed, there were several 
States in which leaseholds were defined within the rules applicable to 
real property. 

Thus, by section 3109 of the Civil Code of Georgia, 1895, it is pro- 
vided : 

"An estate for years Is one which Is limited in its duration to a period 
fixed, or which may be made flxed and certain. If it be in hmds, it passes 
as realty in this state. It may be for any nuniber of years, so that the 
limitation be within tlie rule against perpetnities." 

By chapter 129, § 1, of the Laws of Massachusetts (vol. 2 of the 
Revised Laws of Massachusetts of 1902, p. 1258), it is provided : 

"If land is demised for tlle term of one hundred years or more, the term 
shall, so long as flfty years thereof remain unexpired be regarded as an 
estate in fee simple as to everything concerning the descent and devise there- 
of upon the decease of the owner, the right of Uower or of curtesy thereiu, 
the sale thereof by exeeutors, administrators, guardians or trustées, the levy 
of exécution thereon ; and the rédemption thereof if mortgaged or taken on 
exécution ; and whoever holds as lessee or assignée under such a lease shall,. 
so long as flfty years of the term remain unexpired, be regarded as a free- 
holder for ail purposes." 

In Cincinnati Collège v. Yeatman, 30 Ohio St. 276, at page 285, it is 
said : 

"At common law, an estate for years, renewable forever was a chattel ; 
but by our statutes and by the décisions of our courts they are treated as 
real estate." 

By section 8597 of the General Ohio Code it is provided that per- 
manent leasehold estâtes, renewable forever, shall be subject to the 
same law of descent as estâtes in fee are subject to by the provisions 
of this chapter. 

Without pursuing the inciuiry further, it will thus be seen that, in 
at least sonie of the states, estâtes for years are not personal property. 

But the government insists that the définition of leaseholds at com- 
mon law, as chattels real, must be regarded as a controlling définition. 
As was said in Wheaton v. Peters, 8 Pet. 591, at page 658 [8 L,. Ed. 
1055] : 

"It is clear there can be no common law of the United States. The fédéral 
government is composed of 24 sovereign and indepeudent states, each of 
which may hâve its local usages, customs, and common law. There is no 
principle which pervades tlie Union and has the authority of law, that is 
not embodied in the Constitution or laws of the Union. The common law 
could be made a part of our fédéral System, only by législative adoption." 

It is true, of course, that certain rights and privilèges secured by 
the fédéral Constitution are identical with those secured by the com- 
mon law of England, and that they are secured to the citizens of the 
United States in language identical, in some instances, with that by 
which they were secured to the people of England by Magna Charta 
and the Bill of Rights ; and it is natural that the United States courts, 
in construing thèse provisions, should follow the common law of Eng- 
land. Except, however, in such similar cases and the cases where tho 
courts adopt propositions of the English common law because they 
express our ideas, the common law of England is not binding upon 
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the United States courts, and will be looked to only as an aid to con- 
struction. 

It is useful hère only as enabling us to détermine vvhether Congress 
regarded personal property as including leaseholds because at common 
law leaseliolds were so regarded. If, by reason of the history of the 
statute, its phraseology, and in the light of surrounding circumstances, 
a more hkely construction must be placed upon "leaseholds," then the 
définition at common law is no more than any other définition, and 
this observation applies equally to the holdings of the New York 
courts upon the question as to whether leaseholds are real or personal 
property in various connections and as related to various rights. 

When the Congress was framing the Spanish War Revenue Act, it 
concluded that it was unnecessary to tax real property, and therefore 
such part of the act of 1864 as related to real estate was bodily left 
out of the Spanish War Revenue Act. The act of 1898, as to personal 
property, was, as it were, a lineal descendant of the act of 1864 and 
the English Succession Act. 

Further, there is in the statute an expression which indicates the 
intention of Congress to confine taxable legacies or distributive shares 
to those which arise from personal property — otherwise the words 
"arising from personal property" are meaningless. 

[3] The expression "distributive shares" has always been regarded 
as meaning the shares of personal property which are distributed in a 
case of intestacy by virtue of statutes commonly called statutes of dis- 
tribution. The New York statute of distributions, for instance, "is 
taken from the English statute of 22 and 23 Charles II, c. 10, which 
was borrowed from the llSth Novel of Justinian, and, except in 
some few instances mentioned in the statute, is governed and con- 
strued by the rules of the civil law, and not, as is the statute of de- 
scents, by the common law. The share which comes to a person un- 
der this statute is designated a distributive share." Redfield's Law 81 
Practice of Surrogates' Courts (6th Ed.) § 216. 

[4] The expression "legacy" means a bequest of personal propert}'. 
Orton V. Orton, *42 N. Y. 486. 

Therefore, had the statute eliminated the expression "arising from 
Personal property," it might possibly hâve been argued that the com- 
mon-Iaw définition of leasehbld must be accepted, and that, a lease- 
hold being a chattel real at common law, it passed to the personal 
représentatives and not to the heirs (2 Blackstone's Commentaries, c. 
9, p. 142; 2 Kent's Commentaries, pt. 5, lecture 35, p. 342) and, there- 
fore, whether by way of legacy or distributive share, was taxable be- 
cause Personal property. 

But when the Congress added the words "arising out of personal 
property" it clearly meant that the source of the legacy or share must 
be Personal property and not real estate, and that interests arising out 
of real estate should be treated on a différent basis in the act of 1864 
from those arising out of personalty and should be excluded from the 
act of 1898 because not needed for revenue purposes. 

There is another considération which I think has an élément of per- 
suasion. The act of 1898 provides an elaborate schéma of taxation, 
202 F.— 62 
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in respect of which the mathematical computations are simple and au- 
tomatic. 'Thus, under what was called "spécial taxes," persons in 
varions occupations paid a spécifie sum. For instance, brokers were 
required to pay $50; bankers, $50 or more, dépendent upon amount 
of capital employed; proprietors of billiard rooms, $5 for each table. 
Under the heading "tobacco, cigars, cigarettes and snuff," a tax of 
so many cents per pound, etc., was levied. Tobacco dealers and nian- 
ufacturers were taxed on a plan whereby the computation, upon a 
truthful return, would be automatic. What were called "stamp taxes" 
likewise required only automatic calculation — similarly, médicinal and 
other articles and préparations and the tax on persons and corpora- 
tions engaged in refining petroleum and sugar. There is no reason 
why any difl^erent principle should be applicable to legacies and dis- 
tributive shares of personal propertyreferred to in sections 29 and 30. 
The act expected that administrators, executors, or trustées would 
properly administer their duties, and that, in the administration of es- 
tâtes in varions localities throughout the country, the probate courts 
would détermine how much was to be distributed, either by way of 
legacy or distributive share. Assuming that to be donc which the law 
présumes will be donc, there was nothing for the collecting ofiïcers of 
the government to do except to make their ministerial mathematical 
calculation in accordance with the percentages of the statute. It was 
never contemplated that any tax laid under this act should be based 
upon a valuation made by the collecting officer unless the persons 
whose duty it was to furnish the appropriate reports to the govern- 
ment failed in that duty. 

In other words, the scheme of taxation in 1898 was not to include 
property concerning the value of which there might be an honest and 
great variance of opinion such as the value of a leasehold, but to hâve 
a simple source of taxation in respect of which the tax could be 
readily and accurately computed. 

The différence in the duties of the collectors in regard to personal 
and real property well demonstrates this proposition. 

Under section 30 of the act of 1898 and section 125 of the act of 
1864, the collecting officer need only check up the return and, by sim- 
ple arithmetic, find if the figures are right. 

Under section 147 of the act of 1864,' the collecting ofiicer has the 
authority of appraisal of real estate and may place his own valuation 
on real estate, "but it shall be lawful for the assessor or assistant as- 
sessor, if dissatisfied with such account, * * * to assess the duty 
on the best information he can obtain. * * * " 

Certainly there is no species of property in regard to which there 
may be a greater diversity in estimate of value than a leasehold, where 
one must consider location, character, or change of neighborhood, ex- 
piration of term, and other éléments. 

It seems to me, therefore, that whether the act of 1898 be regarded 
as having been fundamentally modeled on the English Succession Act, 
or whether the words "arising from personal property" be regarded 
as a strict limitation as herein pointed out, or whether the act of 1898 
by its whole scheme and construction would necessarily exclude lease- 



IN EB BUCHNE» 979 

holds, the conclusion must be the same; and, in any event, where the 
doubt is substantial as in this case, it must be resolved, in favor of 
him upon whom it is sought to impose the tax, and the statute must 
be strictly construed against the United States. Eidman v. Martinez, 
184 U. S. 578, 583, 22 Sup. Ct. 515, 46 L. Ed. 697. 

For the reasons stated, the plaintiff is entitled to judgment for the 
sum of $3,130.08, with interest. 



In re BUCHNER. 
(District Court, S. D. Illinois. August, 1912.) 

1. MOBTGAGES (§ 174*) PBIORITY ASSIGNMENT — ReLEASE WITIIOUT NOTICE 

OF ASSIGNMENT. 

A bankruiit conveyed certain real property to F., receiving back a 
mortgage to secure notes for part of the price, payable to the bank- 
rupt as trustée, and on the same day F. reconveyed the property to 
the bankrupt subject to the mortgage, which the bankrupt assumed. 
The first deed and mortgage were recorded, but the second was not. 
After this the bankrupt borrowed money from a bank and deposited 
the notes and mortgage as collatéral. The bank did not procure an as- 
signment of the mortgage nor hâve the same recorded, and after this 
the bankrupt, needing more money, proeured F. to apply to a trust Com- 
pany for a loan on the same property ; the bankrupt releasing the first 
mortgage, and F. executing a new mortgage to the trust company for 
the new loan, and the trust company having no notice of the deposit 
of the first mortgage as collatéral. Seld, that the trust company hav- 
ing used due diligence in making its loan, and the bank having failed 
to procure and record its assignment, the trust company's mortgage was 
prior in right. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 413-416; 
Dec. Dig. § 174.*] 

2. COUETS (§ 367*) — MOETGAGES— Pbioritt— What Law Governs. 

Priority of mortgages executed in Illinois on land located in that etate 
Is to be determined in accordance with the décisions of the Illinois Su- 
prême Court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 058, 959; Dec. 
Dig. § 367.*] 

3. Mortgages (§ 169*) — Assignment op Fiest Moeigage— Failtjee to Re- 

cord—Notice. 

A bankrupt conveyed certain property to F., receiving back a mort- 
gage and notes for part of the price and a reconveyance by which the 
bankrupt assumed payment of the mortgage. The bankrupt, having re- 
corded the mortgage, but not the reconveyance, deposited the mortgage 
and notes with the I. Bank as collatéral security for a loan. The bank- 
rupt deposited the unrecorded deed with the F. Bank to proteet F. 
against llability ou the mortgage, after w^hlch the notes and first mort- 
gage were sent by the I. Bank to the F. Bank for collection. The 
bankrupt, needing more money, proeured F. to apply to a. trust com- 
pany for a loan on the same property and proeured the same by re- 
leasing the first mortgage and having F. exécute a new mortgage to the 
trust company, which sent the proceeds of the loan to the F. Bank for 
payment to the bankrupt on receiving the new mortgage and a release 
of the old one. It did not appear either that the note* held by the I. 
Bank came into possession of the same ofhcer of the F. Bank who acted 

'For other casés see same topic & § numbek Ib Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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for the trust company or that knowledge tliiit the notes were unpaid was 
in the mind of the oflieer of the F. Bank who conducted the transac- 
tion for the t]'ust company. Held, that the fact that such notes were 
in the possession of the F. Bank for collection and were unpaid did not 
charge the trust company with notice through the F. Bank that the orig- 
inal deht secured by the flrst inortgage was unpaid. 

[Ed. Note.— Kor other cases, see Mortgages, Cent. Dlg. §§ 38e-388; 
Dec. Dig. § im.*] 

4. Mortgages (§ oOiV*) — I>esceipiios^ of Mortoagee — ÎIortgagee as Trustée 

^Release. 

Where a mortgage was e.xecnted to a person "as trustée," but did not 
descrlbe any trust duty or relation, a release exeeuted by the niortgaçee 
withont the use of the word "trustée" was avaiUible to dlseharge the 
mortgage. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dlg. §§ 8G4, 870, 809, 
900, 902-905, 007-912 : Dec. Dlg. § MOO.*] 

5. MOKTOAGES (§ l;!4*) MOKTGAGE» I'ROPERTY— TiTLE. 

A niortgagor of land In Illinois is the légal owner of the mortgaged 
property as to ail pertjons except the mortgagee, in whom the légal title 
vests ouly for the protection of hls rights. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dlg. § 254; Dec. Dig. 
§ 134.*] 

t'.. Mortgages (§ 244*) — Equitable Assignment— Wkonoful Release— Debt 
— Priority — Subrogation of Ban'krupt's Trustée — "Equitable Assigx- 

ÏIENT." 

Where a bankrupt, having deposited notes secured by a mortgage on 
real estate with a banli as collatenil to a loan, later wrongfully released 
the mortgage in order to obtain a further loan from a trust company, 
the pledge of the mortgage constitut.ed an "équitable assignaient" there- 
of within Eecording Act 111. (Kev. St. 1911, c. .'ÎO) § 30, providing that 
instruments affecting title to real property shall be void as to subsé- 
quent credltors without notice until flled for record ; and henee, cred- 
itors of the bankrupt having recovered judgment before notice of the 
wrongful release of the mortgage, the bankrupt's trustée was subrogated 
to tlielr rights, which were pj'ior to those of the pledgee bank. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 633-655 ; 
Dec. Dig. § 244.» 

For other définitions, see Words and Phrases, vol. 3, pp. 2434r-2437; 
vol. 8, p. 7652.] 

7. Mortgages (§ 244*) — PuRCir.\SE op Real Estate— Rbcorded Contract — 

Claim of Ve.vdeb — Equitable Assignaient of Mortgage — Wronofui. 
Kei.ease — "Equitable Owner." 

Vendees under a recorded contract for the sale of a bankrupt's real 
estate are équitable owners of the land within Recording Act 111. (Rev. 
St. 1011, c. 30) § 30, providing that instruments afCectlng title to real 
property shall be void as to subséquent credltors without notice, etc., 
so that their claim for nioney advanced under the contract, on bankrupt- 
cy intervening, was entltled to préférence over the claim of an équitable 
assignée of a mortgage on the property ^^■hose assignment was not re- 
corded ; the mortgage having been wrongfully released by the bankrupt. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 633-655 ; Dec. 
Dig. § 244.*] 

8. Mortgages (§ 244*) — Records (§ 6*) — Wrongful Release of Mortgage— 

Notice— RiGHT to Record. 

Under the Illinois Recording Act (Rev. St. 1911, c. 30), authorlziug In- 
struments which create, alter, or extinguish some right, interest, or power 
in real estate to be recorded, an équitable assignée of a mortgage, on 

•For other cases see same toplo & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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discovering that the mortgage had been wrongfully released, was enti- 
tled to hâve recorded a notice of that fact, which notice, when recorded, 
imparted ooustriictive notice, both of the assignment and the wrongful 
release of the niortgage. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ C33-655 ; 
Dec. Dig. § 244 ;* Records, Cent. Dlg. § 7 ; Dec. Dig. § 6.*] 

In Bankruptcy. In the matter pf bankruptcy proceedings of Louis 
A. Buchner. 'Ihe référée entered an order determining the priority 
of liens, and certain creditors filed a pétition for review. Modified 
and affirmed. 

Barber & Barber, of Springfield, III., for the trustée. 
Ellvvood & ]\Ieek, of Peoria, 111., for the Peoria Banks. 
Logan Hay and John T. Creighton, both of Springfield, 111., for San- 
gamon Loan & Trust Co. 

Beech & Trapp, for Gallagher & White. 

SANBORN, District Judge. The order sought to be reviewed was 
made upon application of the trustée for leave to sell real estate and 
hâve deter-mined the respective rights and interests of parties claiming 
spécial liens upon the real estate, and fixing the order and priority of 
such liens. It appears that there are certain judgments against the 
bankrupt rendered within four months before adjudication, and that 
by order of the court the trustée has been subrogated to the rights of 
the judgment creditors under the provisions of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 

By his report filed May 11, 1912, the référée finds and orders that 
the trustée make sale f ree of ail liens and incumbrances of certain real 
estate, and that certain other of the real estate shall be applied to spé- 
cifie liens, after due notice, and that the proceeds be distributed in a 
certain manner. The référée finds that the proceeds of certain of the 
real estate be retained by the trustée for the benefit of gênerai creditors 
by reason of the subrogation of the estate to the rights of the judg- 
ment creditors. He further orders that the proceeds of certain other 
of the real estate shall be applied to specified liens thereon in the first 
instance. 

It is unnecessary to state in détail the separate parcels of real estate 
mentioned for the reason that the referee's finding in respect to priori- 
ties governs the whole situation. Such finding is that the Sangamon 
Loan & Trust Company holds the first lien on certain of the property ; 
second, judgments in favor of New Holland State Bank filed February 
3, 1911, for $2,129.25 and $323.61, respectively, and two judgments 
filed on the same day in favor of T. C. Harry, trustée, for $4,673.10 
and $760.30, respectively; third, the claim of White & Gallagher for 
$1,000 paid by them to the bankrupt as part purchase priée of certain 
of the lands in question; fourth, two judgments of the Carlinville Na- 
tional Bank filed February 8, 1911, for $5,323.46 and $2,780, respec- 
tively, a mortgage filed on the same day to the Farmers' State Bank of 
Middletown, 111., for $8,000, and a mortgage for $2,000 to Thomas 
Ryan filed February 10, 1911 ; fifth, the claims of the Illinois National 

*For other cases see same topic & S numbee In Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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Bank and tHè Interstate Bank & Trust Company, both of Peoria, III, 
upon mortgage notes held by them respectively. 

The order of the référée was made February 14, 1912, and filed 
May 11, 1912. On February 20, 1912, the Interstate Bank & Trust 
Company, now known as the State Trust & Savings Bank of Peoria, 
and the Illinois National Bank of Peoria, hereinafter called the "Peoria 
Banks," filed their joint and several pétition for review, objecting to 
the referee's findings in respect to priorities, and in other respects. A 
cross-petition for review was also filed by the trustée. . 

It appears that for some years before the bankruptcy the bankrupt 
and one Paul D. Poster and others were running a coal mine at Middle- 
town, 111. The bankrupt, Buchner, was président of the Farmers' 
State Bank of Middletown, and Poster was a director in the bank, 
Desiring to raise money to make up losses in the coal business, and 
not wishing to hâve Buchner's connection with any loan to become 
known for fear of injuring the crédit of the bank, on January 5, 1907, 
Buchner made a warranty deed to Poster of ail the real property in 
question and proposed to be sold. As part of the same transaction 
Poster made a mortgage back to Buchner on the same property to se- 
cure the payment of four notes payable to Buchner, trustée, two for 
$5,000 each and two for $2,500 each, in ail $15,000, maturing Janu- 
ary 5, 1912, at 5 per cent, per annum. The deed and mortgage were 
both recorded in the proper office January 9, 1907. The mortgage is 
in the Illinois statutory f orm, reciting that the mortgagor mortgages 
and warrants "to Louis A. Buchner, trustée." The mortgage does 
not describe the duties of the trustée in any way, and there was no 
trust' relationship between the parties. On the same day Poster recon- 
veyed to Buchner the real estate in question, subject to the mortgage 
which was assumed by Buchner. By agreement between the parties 
this deed was not recorded. There was no money considération for 
the transaction, nor any apparent change of possession. Buchner re- 
tained possession and made leases to third persons. 

On July 13, 1907, Buchner borrowed from the Illinois National 
Bank of Peoria $6,500, referred to in the testimony as the $6,600 debt, 
and deposited the mortgage and notes with the bank as collatéral to the 
loan and any other indebtedness then or previously owing to the bank. 
It appeârs, however, that Buchner owed no other debt at that time, but 
was indébted upon renewals and other considérations from July 13, 
1907, to the time of the bankruptcy in varions amounts, at one time 
as high as $17,500, and at the time of the bankruptcy amounting to 
$9,689.55. The Illinois National Bank did not procure an assignment 
of the mortgage from Buchner, or take any other steps to give notice 
of their security, relying entirely upon the integrity of Buchner as 
mortgâgee. 

On July 20, 1907, Buchner deposited the unrecorded deed with the 
Farmers' State Bank with a mémorandum certifying that the deposit 
was made to protect Poster against any loss or damage on principal 
or intereât of the mortgage notes, and that if it should be necessary 
to sell the mortgaged property the equity should be applied on any ob- 
hgation or note due from Buchner to the Farmers' State Bank. 
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On November 4, 1909, Biicliner signed a collatéral agreement vvith 
the Illinois National Bank, stating that the bank holds $10,000 of the 
$15,000 Poster loan, and also an indorsement of a note for $2,500 made 
by the Middletown Coal Company, and one for $2,500 made by Paul 
D. Poster and Alice Evans Poster, and that said collatéral should be 
held as security for the entire debt. The other note of $5,000 had 
been previously surrendered by the Illinois National Bank and pledged 
by Buchner as hereinafter stated. 

In August, 1907, the Illinois National Bank returned one of the 
notes secured by the Poster mortgage for $5,000 to Buchner at bis re- 
quest, and he thereupon pledged this note and other property to the 
State Trust & Savings Bank under its former name, to secure a loan 
for $10,000. __ 

On May 15, 1908, more money was needed in the niining opérations 
or to pay debts, and Buchner procured Poster to apply to the Sangamon 
Loan & Trust Company of Springfield, 111., for an $8,000 loan to be 
secured upon the same property covered by the $15,000 mortgage. In 
his first application Poster represented that the land was f ree. f rom in- 
cumbrances, but on an abstract being procured it appeared that the 
land was incumbered by that mortgage, and the trust company re- 
quired that the mortgage should be discharged before making any 
further loan. During the negotiations for the loan the trust company 
learned that the real estate was in the possession of Buchner through 
tenants, and also had knowledge that the notes aggregating $15,000 
were unpaid. On June 1, 1908, Poster executed a mortgage for $8,000 
upon the land in question to the Sangamon Loan & Trust Company, 
and on June 10, 1908, the latter wrote a letter to the Farmers' State 
Bank of Middletown stating that the trust company was making a loan 
to Poster for $8,000, and that he was to pay one per cent, commission 
and $5 for expenses ; also, that there was inclosed in the letter cash- 
ier's check for $7,915, "to be delivered to Mr. Poster upon his delivery 
to you of the notes and mortgage which he has executed; and also 
the delivery to you of the release of the mortgage of $15,000 to 
Mr. Buchner. Please return ail thèse papers to us. Mr. Poster is to 
sign the inclosed receipt for the amount." Without paying anything 
upon the notes for $15,000, Buchner executed a release of the mort- 
gage which was delivered to the Parmers' Bank, together with the new 
notes and mortgage for $8,000. Thèse were sent by the Farmers' Bank 
to the trust company and were delivered and recorded June 13, 1908. 
At the time of this transaction in the Farmers' Bank, three of the 
notes secured by the first mortgage, amounting to $10,000, were in 
possession of the Farmers' Bank, having been sent there by the Illi- 
nois National Bank for collection. It thus appears that the oiïicers 
of the same bank which acted as agent for the trust company in taking 
delivery of the new mortgage and release were at the same time agents 
of the Illinois National Bank in holding the unpaid notes. 

On March 26, 1909, Buchner made a mortgage to one Dehority 
for $6,000 on a small part of the property covered by the $15,000 
mortgage, being a strip 150 feet by 1,284% feet. 

February 3, 1911, the New Holland State Bank recovered two judg- 
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ments against Buchner in the circuit court of Logan county, 111., for 
$2,129.25 and $323.61, respectively. On the same day there was re- 
corded two judgments in favor of T. C. Harry, Trustée, v. Buchner, 
for $4,673.10 and $760.30, respectively. 

February 6, 1911, Buchner entered into a contract in writing with 
D. C. Gallagher and George White stipnlating to convey the real es- 
tate in question and other property to them free of liens and incuni- 
brances for a considération of $27,360. This agreement was filed for 
record in Logan county, 111., and on the same day a payment of $1,000 
was made by the vendees thereon. 

February 8, 1911, the Carlinville National Bank recovered two judg- 
ments against Buchner for $5,323.46 and $2,780, respectively. 

February 9, 1911, the Illinois National Bank and the State Trust & 
Savings Bank filed in the recorder's office a notice that the $15,000 
mortgage was wrongfully released; they having just discovered the 
fact of the release. 

July 30, 1910, Foster gave two mortgages, one to the Farmers' Bank 
of Middletown for $8,000, and the other to Thomas Ryan for $2,000. 
Thèse two mortgages are conceded to hâve been preferential and in- 
valid as against the trustée. 

February 15, 1911, the bankruptcy pétition was filed, and the adjudi- 
cation followed on March 1, 1911. 

Questions of priority under Blinois law of the varions liens referred 
to were disposed of by the référée, and hâve been thoroughly presented 
by counsel. The référée established the following order of priority: 
(1) The Sangamon Company mortgage; (2) the Dehority mortgage so 
far as the strip 150 by 1,2841^ feet is concerned; (3) New Holland 
State Bank and Harry judgments for the benefit of the bankrupt es- 
tate; (4) White and Gallagher for their payment of $1,000; (5) Car- 
linville Bank judgment and the preferential mortgages given to Ryan 
and the Farmers' Bank, for the benefit of the estate ; and (6) the 
Peoria Banks. Excluding the Dehority claim because it is largely se- 
cured on land not covered by the Buchner and Sangamon Company 
mortgage, the total principal sum of the liens is ^49,989.72, and the 
property affected is worth about $20,000. It is therefore évident that 
under the ref eree's décision the Peoria Banks will lose their whole debt, 
unless partly paid as a gênerai claim against the estate. In this way 
they may obtain the benefit of the order subrogating the trustée to the 
New Holland Bank judgments, the Harry judgments and the Carlin- 
ville Bank judgments. If the Peoria Banks are to be held prior to the 
Sangamon Company, the latter would still be ahead of ail the other 
claimants who, in turn, would, it is argued, be preferred to the Peoria 
B.anks : thus presenting one of the stock conundrums of the law 
schools. 

[1] 1. At the time it received the mortgage and release, the Sanga- 
mon Company had notice of Buchner's possession, and through that 
was charged with knowledge of his équitable title. It had also recently 
been informed by Foster that the $15,000 debt secured by the first 
mortgage given to Buchner was unpaid, but did not know the debt 
had been assigned or the notes pledged by Buchner, unless such knowl- 
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edge was to be imputed to it as a matter of law by reason of its select- 
ing the Farmers' Bank, accidentally or as a matter of convenience, as 
its agent to pay over the money and take delivery of the new mort- 
gage. In addition to this, it knew from the abstract of title and Fos- 
ter's statement that he was the légal owner, but that Buchner was 
vested with ail other interests as mortgagee in possession and équitable 
owner by unrecorded deed from Poster. For anything appearing in the 
évidence the Sangamon Company, taking into account only its actual 
knowledge, must bave supposed that Buchner still held the $15,000 
debt, and would not release the first mortgage until that debt was paid, 
and it must also be charged with the knowledge, from his actual pos- 
session of the land, that he was the real owner. So the case is pre- 
sented of a person about to make a loan supposing in good faith that 
A., the borrower, is vested with the naked légal title, that B. (Buchner), 
mortgagee in possession, holder of the original debt and real owner, 
is willing to hâve the new mortgage made, and either obtain payment 
of the old debt from A. (Foster), or waive his claim as first mortgagee 
and allow the new mortgage to be a prior lien. 

Putting ourselves as far as possible in the actual position of the San- 
gamon Company and the Peoria Banks (holders of the original debt, 
but without the knowledge of the Sangamon Company), and remember- 
ing that the Peoria Banks were négligent in not taking and recording 
an assignment of the mortgage, it is seen at once, I think, that the 
Sangamon Company took such reasonable précaution as prudence and 
good faith dictated. Its knowledge of Buchner's possession without 
notice that he had assigned the original debt greatly fortifies its posi- 
tion. Had it supposed he was équitable owner alone, knowing he was 
not a mortgagee in possession, a différent case would arise, not hère 
presented. If it had had notice that he had pledged the notes, and 
thus transferred the mortgage, it might even then, perhaps, be pro- 
tected as a prior lienor, on the theory that one about to loan money is 
only required to see that prior liens are discharged. However that may 
be, ignorant of any assignment, supposing bona fide that Buchner still 
held the notes and mortgage, the Sangamon Company did everything 
suggested by any possible or workable standard of reasonable dili- 
gence, especially in view of the négligence of the Peoria Banks in 
failing to procure and record an assignment, and their trusting entirely 
to Buchner's honesty. 

[2] The question is one of Illinois law, and is settled by the rulings 
of the Suprême Court of that state in favor of the Sangamon Bank. 
Ogle v. Turpin, 102 111. 148; Havighorst v. Bowen, 214 111. 90, 73 N. 
E. 402; Mann v. Jummel, 183 111. 523, 56 N. E. 161. 

Keohane v. Smith, 97 111. 156, is the only case in Illinois fuUy sup- 
porting the position of the Peoria Banks ; but the case is tacitly dis- 
approved, if not practically overruled, by the later cases. The facts 
were that one Sullivan made a mortgage to Runyon to secure a nego- 
tiable note for $2,000 due in five years ; the money being furnished by 
Catharine Keohane. Runyon assigned the note to Keohane, and de- 
livered the mortgage to her, without formai assignment or record. 
About a year later Sullivan borrowed $3,000 from Smith, who en- 
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gaged Perkins to examine the title. Discovering the Runyoïi mort- 
gage, Sullivan proposed to pay it ont of the $3,(XX). Sullivan and 
Perkins paid to Runyon the amount due on the first mortgage, vvith- 
out requiring delivery of the note, and Runyon released the first 
mortgage, but did not pay the money to Keohane. Thus Perkins, 
agent for Smith, was grossly négligent in not demanding from Run- 
yon production of the note. A bill being filed to foreclose the first 
mortgage, the latter was held prior to Smith"s lien, mainly upon the 
ground that Smith knew the first note was not due, and was negotiable, 
capable of assignment. Having paid the money to discharge it to Run- 
yon without requiring production of the note, he was so négligent that 
his priority was lost. In Ogle v. Turpin, on the other hand, the facts 
were similar to Keohane v. Smith, except that Runyon, after nego- 
tiating the first mortgage notes, procured a quitclaim deed of the mort- 
gaged property, and then released the first mortgage without paying the 
notes, making a new mortgage to a third person. The second mort- 
gage was held prior to the first, and the case is substantially the same 
as the one under considération. Ogle v. Turpin is approved in the 
later cases, particularly Havighorst v. Bowen, where the facts were 
substantially the same as hère. The présent rule in Illinois is so clearly 
in favor of the Sangamon Company's lien (apart from the question of 
agency), and so entirely reasonable, that it should be followed. 

[3] 2. Upon the question of agency it appears that the Sangamon 
Company sent the money for the Poster loan to the Farmers' Bank 
with definite instruction to pay it over upon receipt of the new mort- 
gage and a release of the old one. At this time the Farmers' Bank 
had in its possession the unrecorded deed made to Buchner, with a 
mémorandum that it was placed there to protect Poster against any loss 
on the $15,000 notes. It appears, also, that on February 24, 1908, the 
Illinois National Bank, at Buchner's request, sent the first mortgage 
notes held by it to the Farmers' Bank to permit inspection by a possible 
purchaser. They remained with the Farmers' Bank until about June 
5, 1908, about a week before delivery of the Sangamon Company's 
mortgage. Upon this state of facts it is claimed by the Peoria Banks 
that the Sangamon Company, through its agent, is imputed with the 
knowledge that the original notes were unpaid at the time it delivered 
ihe money to Poster and the papers to its principal. But it does not 
appear, either that the notes came into the possession of the same offi- 
cer who acted for the Sangamon Company, or that knowledge of the 
notes being unpaid was in mind a week later. Roderick v. McMeekin, 
204 m. 62.S, 68 N. E. 473. The agent's authority was also limited 
quite narrowly. Lowden v. Wilson, 233 111. 340, 84 N. E. 245. It is 
clear that the Sangamon Company was not charged with notice that 
the original debt was unpaid. 

[4] 3; Thé Buchner mortgage ran to him as trustée, without de- 
scribing any trust duty or relation, while the release was made by 
him without the use of the word trustée. He was in no sensé a trus- 
tée, and the instrument was a pure mortgage, just as though the word 
had not been emplo3'ed. The release was therefore in proper form. 
Even if Buchner was a trustée, he had power to release the mort- 
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gage lien without payment of the debt, and without consent pi its 
holder. This is held by Havighorst v. Bowen, and the other cases cited 
in the same connection, except Keohane v. Smith. But the rule does 
not apply if the subséquent purchaser hâve notice of the breach of 
trust. Lennartz v. QuiUy, 191 111. 175, 60 N. E. 913, 85 Am. St. 
Rep. 260; Vogel V. Troy, 232 m. 484, 83 N. E. 960. 

The lien of the Sangamon Company should therefore be held prior 
to that of the Peoria Banks, whose négligence in not recording. an as- 
signment of the mortgage enabled Poster and Buchnerto defraud 
them. 

The next question is whether the various judgment liens to which 
the trustée has been subrogated are also to be held prior to those of 
<,he Peoria Banks, as decided by the référée. 

[5] 4. Ail the judgments being against Buchner, and : not Poster, 
a preliminary question cornes up as to the effect of the Sangamon 
company's mortgage as a conveyance of the légal title. It is argued 
that Buchner was only the équitable owner, and that the légal title was 
outstanding in the mortgagee; therefore the judgment creditors ac- 
quired liens only upon the equity of rédemption, and had constructive 
notice of just what his rights vvere. As against Buchner the released 
mortgage is, of course, a valid lien, and if he had only an équitable 
title the judgments would, it is assumed, attach only to his right sub- 
ject to the first mortgage. This question, however, is not important, 
for the reason that it is settled in Illinois that the mortgagor is the 
légal owner as to ail persons except the mortgagee. The légal title 
vests in the mortgagee only for the protection of his interests and 
only for a single purpose, remaining in the mortgagor for ail others. 
Emory v. Keigham, 88 111. 482 ; Barrett v. Hinckley, 124 111. 32, 14 
N. E. 863, 7 Am. St. Rep. 331 ; Seaman v. Bisbee, 163 111. 91, 45 N. E. 
208: Lightcap v. Bradley, 186 111. 519, 58 N. E. 221 (reviewing prior 
décisions); McFall v. Kirkpatrick, 236 111. 281, 301, 86 N. E. 139. 
The question is complicated, however, by the fact that the record title 
was in Poster, while the full légal title, as to ail persons other than 
the Peoria Banks and the Sangamon Company, was in Buchner by the 
unrecorded deed, of which his possession was constructive notice. The 
judgment creditors were charged with, and may profit by, the fact of 
Buchner's possession. The case is therefore left just as it would be 
if there were no apparent outstanding title in Poster. 

[6] 5. The Peoria Banks were équitable assignées of the Poster 
mortgage, and thus hâve equities prior in time to those of the judg- 
ment creditors. They are also prior in right unless in Illinois a différ- 
ent rule has been established, or unless their failure to take and record 
an assignment was such négligence as to postpone them to the later 
liens. In Illinois judgment creditors and purchasers stand on equal 
footing with respect to prior liens or interests of which they hâve no 
notice. This is by force of section 30 of the Recording Act (Rev. St. 
111. 1911, c. 30, p. 528), which provides that ail deeds, mortgages, and 
other instruments in writing which are authorized to be recorded shall 
take effect from the time they are filed for record as to ail creditors 
and subséquent purchasers without notice. This act has been con- 
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strued to apply only to judgment creditors, tliose who, "without actual 
or constructive notice of a prior conveyance or incumbrance, institute 
such proceedings, or take such steps, as effect a lien on tiie land be- 
fore the recording of such conveyance or incumbrance, whether the 
debt be prior or subséquent to them." Martin v. Dryden, 6 111. (1 Gil- 
man) 187, 213; Gary v. Newton, 201 111. 170, 186, 66 N. E. 267; 
Beck Lumber Co. v. Rupp. 188 111. 562, 568, 59 N. E. 429, 80 Am. St. 
Rep. 190. 

In regard to the failure of the Peoria Banks to procure and record 
an assignment of the first mortgage (they having only an équitable as- 
signment due to the pledge of the notes), section 30 provides that title 
papers shall be void as to subséquent creditors, without notice, until 
the same shall be filed for record. This provision has been construed 
in Ogle V. Turpin, Mann v. Jummel, and other cases to cover équitable 
assignments of mortgages such as those held by the Peoria Banks. 
The trustée, therefore, who has been subrogated to the rights of the 
judgment creditors, is to be preferred to the Peoria Banks; and, as 
I understand the record, ail the judgments were filed prior to the re- 
cording of notice of the wrongful release of the Buchner mortgage. 

[7] 6. The claim of White and Gallagher for 81,000 under their re- 
corded contract with Buchner in point of time comes between the New 
Holland Bank and Harry judgments, filed February 3, 1911, and the 
Carlinville Bank judgment of February 8, 1911. This claim stands 
in ail respects like a recorded judgment, and for reasons already dis- 
cussed takes precedence over the Peoria Bank claims. White and Gal- 
lagher were équitable owners of the land. Fuller v. Bradley, 160 111. 
51, 43 N. E. 732; Lombard v. Chicago Sinai Congrégation, 64 111. 477; 
Lewis v. Shearer, 189 111. 184, 59 N. E. 580. Thèse purchasers were 
within the protection of the Recording Act. Allen v. Woodruff, 96 
m. 11; D'Wolf v. Pratt, 42 111. 198; Dovle v. Teas, 5 111. (4 Scam.) 
202; Baltimore, etc., Co. v. Brubaker, 217' 111. 462, 75 N. E. 523. 

Further, the négligence of the Peoria Banks to record an assignment 
of the first mortgage nullifies the time priority of their equity as against 
the claim of White and Gallagher. Rohde v. Rohn, 232 111. 180, 83 
N. E. 465 ; Lennartz v. Quilty, 191 111. 174, 60 N. E. 913, 85 Am. St. 
Rep. 260 ; Ogle v. Turpin and Mann v. Jummel, supra. 

[B] 7. On February 9, 19U, the Peoria Banks filed in the recorder's 
office a notice that the first mortgage was wrongfully released, and that 
they had just discovered that fact. It is argued by attorneys for the 
trustée that this notice was not such a paper as was authorized to be 
recorded and therefore did not amount to constructive notice. The 
Illinois Recording Act authorizes instruments affecting real estate to 
be recorded; that is, instruments which create, alter, or extinguish 
some right, interest, or power in the land. The Peoria Banks had an 
équitable assignment of the mortgage. Their notice asserted this, and 
this created something which they did not hâve before. The Record- 
ing Act has been liberally construed in Illinois, and I think this paper 
should be regarded as imparting constructive notice. Deeds are au- 
thorized to be recorded only in the county where the land lies. If 
recorded in any other they do not operate as constructive notice. St. 
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John V. Conger, 40 111. 535. Resolutions of corporations are not au- 
thorized to be recorded. Mullanphy Savings Bank v. Schott, 135 111. 
655, 667, 26 N. E. 640, 25 Am. St. Rep. 401. A letterpress copy of a 
paper otherwise recordable is not entitled to record. Lane v. Lesser, 
135 111. 567, 581, 26 N. E. 522. The same rules applies to an unsigned 
copy of a recordable paper. Mack v. Mcintosh, 181 111. 63i, 643, 54 
N. E. 1019. 

The order appealed from should be affirmed, except that the right 
of the Peoria Banks should date from February 9, 1911, ahead of the 
two mortgages to the Farmers' Bank and Thomas Ryan. This is upon 
the assumption that the judgment of the Carlinville Bank was filed 
for record before the notice filed by the Peoria Banks. 



W. A. GAINES & CO. v. ROCK SPRING DTSTILLING CO. et al. 
(District Court, W. D. Kentucky, at Owensboro. February 7, 1913.) 

1. Tbade-Mabk.9 and ïrade-Xames (§ 90*) — Judgment — Coxclusiveness- — 

STJ.BSEQUENr REGISTBATIOK. 

Where, In a prior suit for Infrltigement of a trade-uiark, coiupluliiants 
were fouiid not to be the riglitful owners thereof, It belng deteriiiined 
that H. & Co. had prevlously used the mark and were entitled thereto, 
such détermination was res adjudicata of tliat issue as between the 
parties and their prlvles, and was not aft'ected by eoniplalnant's subsé- 
quent ex parte reglstratlon of the trade -mark as authorized by Act 
Cong. Feb. 20, 1905, c. 502, § 6, 33 Stat. 726 (t'. 8. Comi). St. Siipp. 1911. 
p. 1462), and thls thouRh defendant's cross-blll for affirmative relief 
in such former proceedlng was dismissed; the resuit belng to leave both 
parties free to use the mark as they pleased. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 109 ; Dec. Dig. § 96.*] 

2. Trade-Marks and Tbade-Names (| 73*) — Unlawfui. Compétition — Old 

Cbow. 

Where defendant's rlght to use the words "Old Crow" as a trade-mark 
in the sale of whisky had been adjudlcated prior to appellant's attempted 
ex parte reglstratlon of the name as a trade-mark, and it appeared that, 
while such name had been originally limited to straigbt whisky, both 
complainant and défendant had later applied it to "blends," and that 
complainant's reglstratlon of the mark dld not limit the use of the word 
to straight whiskies, and defendant's labels were not such as to mislead 
the public to believe that the whisky put out under such nauie was com- 
plainant's, the predecessors of both parties having used the name for 
over 45 years, complainant was not entitled to enjoln its use on the 
theory of unlawful compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Xanies, Cent. 
Dig. § 84; Dec. Dig. § 73.*] 

In Equity. Bill by W. A. Gaines & Company against the Rock 
Spring IDistilling Company and others. On final hearing. Bill dis- 
missed. 

vSee, also, 179 Fed. 544. 

•For other cases see same topic & § ^a'MBER in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indew* 
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James L. Hopkins, of St. Louis, Mo., and Trabue, Doolan & Cox, 
of lyouisville, Ky., for complainant. 

Luther Ely Smith, of St. Louis, Mo., and Sweeney, Ellis & Sweeney, 
of Owensboro, Ky., for défendants. 

EVANS, District Judge. From time to time, as questions arose 
during the progress of this case, we expressed our views upon them 
in opinions then filed. Those opinions, if it be necessary or désirable, 
can be referred to in connection with what we may now say without 
repeating them. 

The complainant, a corporation, by its bill, allèges an inf ringement 
by the défendants of a certain trade-mark, which, on the 20th day 
of July, 1909, had been admitted to registration in the office of the 
Commissioner of Patents under the provisions of the act of February 
20, 1905. The trade-mark is familiarly known as "Old Crow," and is 
described in the certificate of registration as being used upon "Straight 
Bourbon and Rye Whisky." 

Upon the allégations of the bill an injunction was prayed for, togeth- 
er with other relief. 

On May 2, 1910, the Hellman Distilling Company tendered and 
asked leave to file a pétition, in which it alleged that it was the trans- 
férée and successor of A. M. Hellman & Co., who long previously to 
the transfer to the petitioner had owned the trade-mark referred to in 
the bill of complaint; that the défendants Rock Spring Distilling 
Company and Silas Rosenfeld were petitioner's agents in Kentucky, 
and as such were using the trade-mark ; that it had undertaken to dé- 
fend them in such use, and thereupon prayed that it might be admitted 
as a défendant in the suit for the purpose of making such défense. 
The court expressed then its opinion ([C. C] 179 Fed. 545) that the 
petitioner could not, in the face of complainant's opposition, be made 
a défendant, but that any estoppel by the former judgment referred 
to in the pétition and presently to be described, would, under the facts 
therein stated, be available for the défendants. 

[1] Thereafter the défendants interposed a plea to the eflfect that, 
long before the registration of the trade-mark by the complainant, the 
latter, on November 11, 1904, had filed its bill of complaint in the 
Circuit Court of the United States for the Eastern District of Mis- 
souri, at St. Louis, against A. M. Hellman & Co., a firm composed of 
Abraham M. Hellman and Moritz Hellman, in which it alleged itself 
to be the owner and proprietor of the trade-mark Old Crow, when 
used in connection with whisky, and, charging that the défendants 
were infringing it, had sought an injunction against them to prevent 
such use ; that both sides in that suit claimed ownership of the 
trade-mark OUI Crtnv ; that, after the death of Aljraham M. Hell- 
man, bis administrator, Max Kahn, was made a défendant, and 
the issues of fact were made up in that case in due course of 
jdeading; that it was finally brought to trial in that court, whose 
judgment was rendered therein against said défendants who were en- 
joined from using said trade-mark ([C. C] 155 Fed. 639); that the 
défendants in said cause thereupon prosecuted an appeal from said 
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judgment to the Circuit Court of Appeals of the Eighth Circuit, 
which court, after full considération and argument, reversed, on April 
27, 1908 (161 Fed. 495, 88 C. C. A. 437), the decree of the Circuit 
Court and remanded the case with directions to the latter court to dis- 
miss the action for want of equity ; and that the latter court had, by 
its decree, entered on July 10, 1908, donc as directed by the Circuit 
Court of Appeals. The défendants pleaded the final judgment in that 
cause in bar of the présent action. When the plea was set down for 
argument and heard the court in an opinion and judgment thereon,. 
on May 2, 1910 ([C. C] 179 Fed. 544), held that the plea was suffi- 
cient in law. Instead of dismissing the bill, the court gave leave tO' 
the complainant to take issue on the plea, which was donc. The court 
also, in its opinion filed February 27, 1912, stated its reasons for giv- 
ing the défendants leave to answer such parts of the complainant's 
bill as were not covered by the plea. This was done upon authorities 
cited in the opinion last referred to. The défendants, in the answer 
thus allowed to be filed, assailed the registration of the trade-mark 
upon varions grounds. At the final hearing the issues thus raised. 
alike upon the plea and upon the answer, were heard and argued. 
As already stated, it will serve little or no purpose to restate the 
grounds of our former rulings, as the several opinions heretofore 
filed in the case do that with a clearness quite sufficient to indicate the 
bases of our several rulings; but a brief summary of the essential 
facts as we find them may not be amiss in disposing of the plea. 

Many years ago, probably in 1835, one James Crow, in Woodford 
county, Ky., began the use of the trade-mark Crow or Old Crow in 
connection with Bourbon whisky of his own make. He continued the 
use of his trade-mark until his death in 1855, at which time its use was 
discontinued. In 1867, one Mitchell, a former employé of Crow's. 
in the same or in a contiguous locality in Kentucky, began the use 
of the same trade-mark on whisky. He did this on his own initiative 
and without having in any way inherited or purchased the right to use 
the trade-mark from Crow or his heirs or représentatives. It is there- 
fore only from Mitchell's use of the trade-mark, begun in 1867, that 
complainant's claim can corne. But four years previously to the be- 
ginning of its use by Mitchell, namely, in 1863, the use of a similar 
trade-mark was begun in référence to whisky in St. Louis, Mo., by 
persons who hâve transmitted their rights to the défendants. It was 
out of this gênerai state of fact that the controversy arose which was 
adjudicated finally in the Circuit Court of the United States for the 
Eastern District of Missouri. Whatever may hâve been the merits of 
the controversy which that court determined in that case we are not 
to inquire, nor are we to inquire into the merits of the whisky made 
or sold by either party thereto. The question we are to détermine on 
this phase of the case is whether, in its essential éléments, the title 
adjudicated in that case was the same as the one again attempted to 
be litigated in this action. When we attentively examine the record, 
the pleadings, and the final decree in the former cause, we cannot 
doubt that the essential question in dispute there was the same as that 
involved . hère. This being so, and the défendants and the Hellman 
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Distilling Company having in due course succeeded to the rigîits of 
A. M. Hellman & Co., we hold that the plea has been established, and 
that it is a bar to the relief novv sought as to the infringement of the 
alleged trade-mark. 

But the défendants in that cause were denied an injunction upon 
their cross-bill asking that relief, and it is insisted that that shows 
that neither themselves nor their successors hâve any rights in the 
trade-mark inasmuch as the record shows that they dismissed their 
cross-appeal from that part of the judgment in that case. We hâve 
not been able to see how that affects the question hère involved, be- 
cause, whatever effect may be given the déniai to défendants of the 
relief they sought in that action, it is certain that in the most impres- 
sive way it was adjudged that the complainant had no equity to the 
relief it there prayed. At most, it might be said that the resuit of that 
litigation was to leave both parties to it, each of whom had used the 
trade-mark for about 40 years, free to use the trade-mark as each 
pleased in connection with whisky. Indeed, it might probably be that 
the proper conclusion is that the effect would be to open up the use of 
the trade-mark in connection with whisky to the public generally, be- 
cause no one party had acquired a right to its exclusive use since 
Crow's death in 18.S5. Which of the views thus indicated be right is 
inimaterial, but they afford suggestive illustration of the situation. 

Again, it is insisted by the complainant that it uses the trade-mark 
in connection with "straight" whiskies, while the défendants hâve here- 
tofore used it in connection with "blends." The bill of complaint, as 
we shall see, charges a broader use. The gênerai doctrine, we ai)pre- 
hend, is that a trade-mark used in connection with any class of things 
must apply to ail the various species or grades of that class. It would 
be an endless task to differentiate the various grades or qualifies of 
whisky or many other articles of merchandise and say to which one or 
more of them a trade-mark was appropriate or applicable. Especially, 
we apprehend, would this be so in référence to whisky, which has as 
great a variety of grades (extending from the very best to the very 
worst) as probably any article in commerce. Some of the authorities 
illustrating this view are Layton Pure Food Co. v. Church & Dwight 
Co., 182 Fed. 35, 38, 104 C. C. A. 475, 32 L. R. A. (N. S.) 274, and au- 
thorities therein cited, and Collins Co. v. Oliver Ames & Sons Corpo- 
ration (C. C.) 18 Fed. 561, 570. 

Another question of vital importance : is to be considered. It is 
whether the registration obtained by the complainant is effective and 
available to overthrow a judgment finally, and under the direction of 
the Circuit Court of Appeals, rendered by the Circuit Court previous 
to the registration of the trade-mark. In an opinion delivered on 
February 27, 1912, we endeavored to clearly indicate our views on 
this phase of the case and our reasons for supposing that it was never 
in the contemplation of Congress that such a registration, especially 
if obtained ex parte, should invalidate the solemn judgment of a court 
having jurisdiction. The controlling facts in this connection are that 
on April 27, 1908, the opinion of the Circuit Court of Appeals was 
rendered in the former suit then styled Kahn, Administrator, et al. v. 
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W. A. Gaines & Co., 161 Fed. 496, 88 C. C. A. 437. After an applica- 
tion for a stay of the mandate was refused on June 18, 1908, the Su- 
prême Court, on October 19, 1908, denied a pétition for a writ of cer- 
tiorari. On February 13, 1909, Edson Bradley, describing himself as 
vice président of W. A. Gaines & Co., was sworn to a statement in- 
tended to be filed as the basis of an application for the registration of 
the trade-mark Old Crow on straight Bourbon and rye whisky. This 
statement and the accompanying pétition were filed in the Patent Of- 
fice on February 26, 1909, nearly one year after the décision by the 
Circuit Court of Appeals. This latter circumstance may be most sig- 
nificant in connection with the fact that in the papers just referred 
to, and as amended later, the vice président stated under oath that W. 
A. Gaines & Co. in the county of Franklin and state of Kentucky "has 
adopted for its use a trade-mark which consists of the words 'Old 
Crow,' and that said trade-mark has been used in the business of our- 
selves and our predecessors since, to wit, January 1, 1835. The class 
of merchandise to which the trade-mark is appropriated is class 49, 
distilled alcoholic liquors, and the particular description of goods in 
said class upon which the said trade-mark is used is straight Bourbon 
and rye whisky." The vice président aiso swore: 

"That no other persoii, flrm, corporation, or association, to the best of hls 
Ivnowledge and belief, lias the right to use said trade-marlf, either in the 
ideutical form or in any sueU near reseniblance thereto as might be calculated 
to deceive." 

As we hâve seen, it is altogether incorrect to say that the complain- 
ant and its predecessors had used that trade-mark since January 1, 
1835, because the complainant and its predecessors did not begin its 
use until 1867, nor then, in any légal sensé, as the successors of James 
Crow. Besides, from the testimony and developments in the suit in 
St. Louis, the complainant certainly knew that its opponents in that 
suit had been adjudged the right to use, and that they in fact had 
used, the trade-mark Old Crow ever since 1863, though probably not 
as energetically or as extensively as complainant. Yet upon thèse 
statements the registration was obtained. 

The application for the registration was dealt with in the Patent 
Office in an entirely ex parte way, and though there was a formai 
publication on May 18, 1909, in the Olficial Gazette of the Patent Of- 
fice of the notice required by section 6 of the act of February 20, 1905, 
the record in no way indicates that W. A. Gaines & Co. caused notice 
of the application to be aetually given to any of those who had been 
défendants in the previouS suit, nor that they otherwise had such no- 
tice. There is no indication in the record that those défendants ever 
knew of the application until long after registration had been made 
on July 20, ,1909. While under the act of 1905 the registration, even 
when thus made, afifords a prima facie presumption of ownership of 
the trade-mark in complainant, is not that presumption entirely over- 
come by the, judgment which had been rendered against complainant 
in the suit in St. Louis long before the application was made, and of 
which litigation and judgment no information was given by the com- 
plainant co the Pate;nt Office? To ask the question is to answer it in 
202 F.— 63 
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the affirmative unless such ex parte registration, obtained under such 
circumstance, and in the way indicated, is to override the previous 
judgment directed by the Circuit Court of Appeals in a litigation be- 
tween the opposing claimants of that trade-niark and in which ail 
were fully heard. That such a resuit is impossible is, in our view, too 
plain for argument. Nor can we conceive that Côngress ever con- 
templated such a resuit when enacting the législation of 1905. 

Notwithstanding ail this, it is insisted that there is a question of un- 
fair tfade to be considered, and we find that in stating its causes of ac- 
tion the complainant, in its bill, while alleging an inf ringement of its 
trade-mark, also says : 

"That well knowlng the premises and wlth full knowledge of thls com- 
plalnant's rights above recited, the respondents above uamed, wlthout the 
Knowledge or consent, and against the will of the complainant, did on the 21st 
day of July, A. D. 1909, and thence eontinuously from day to day untll the 
time of the fillng of this blll of complaint, In violation of the complalnant's 
rights in and to Its said trade-mark consisting of the words 'Old Crow,' and 
in invasion of the complalnant's rights under its sald registration and in in- 
fringement of your orator's said registered trade-mark, and in fraud against 
thls complainant and against the public, did make, or cause to be made, and 
sell or cause to be sold, in Owensboro, in the county of Daviess, state of 
Kentucky, a certain spurious straight Bourbon whisky not the product of 
this complalnant's 'Old Crow' DistlUery, or distllled by this complainant, or 
licensed to be distllled by this complainant, and that they, the sald respond- 
ents, hâve marked or branded the same wlth the words 'Celebrated Old Crow 
Whisky Bottled in Bond,' and hâve caused the same to be bottled In bond, 
and hâve applied to the labels thereon the words 'Old Crow' in script type, 
and hâve caused the same to be sold and transported in commerce among 
the several states of America ; that a spécimen of the packages so made and 
sold by respondents Is exhibited wlth this bill and Is flled herewlth as 'Bx- 
hibit B' accompanying the blll." 

The bill also states : 

"That the whisky so dealt In by the respondents and marked and branded 
wlth the words 'Old Crow' was so marked and branded for the purpose and 
wlth the intent to mislead and deceive the public and consumers of whisky 
distllled by the complainant and bottled In bond by the complainant, and the 
public and consumers of whisky hâve, by the sald acts of the respondents, 
been led into purchasing the respondents' whisky under the false bellef that 
It was the whisky of the complainant, and that by means of the sald fraud 
and imposition upon the public by means of and through the instrumentality 
of their said unlawful appropriation and infringement of your orator's said 
registered trade-mark, the respondents hâve sold very large quantltles of 
theli" whisky so falsely marked and branded, ail of which wrongful acts hâve 
resulted in injury to the complalnant's business and tbe good will thereof, 
and were wantonly, wlUfully, deliberately, and maliciously done by the re- 
spondents, to complalnant's damage in the sum of $20,000." 

If, in addition to an action for the infringement of a registered 
trade-mark, the bill shows a claim for damages for unfair trade in 
blended whiskies, it is probably multifarious. However, the défend- 
ants hâve not insisted upon that objection, and the court will not at 
this stage treat the bill as open to it, but will dispose of the question 
of unfair trade upon the entire record before it. Treating it thus, we 
think the record clearly shows that the défendants, in using the trade- 
mark Old Crow, whether in connection with a picture of a raven, as 
was usual, or not, used what they had a clear right to use. This be- 
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ing so, there could be no déception in doing that thing. This, how- 
ever, is what is claimed to constitute ùnfair compétition with com- 
plainant, and the testimony clearly shows that in other respects the 
défendants' labels, brands, and other marks are altogether différent 
from complainant's and of themselves show that complainant did not 
make the whisky sold under défendants' brands. 

[2] So that at last this phase of the case seems to resplve itself in- 
to a complaint that the défendants use the words Old Crow on ttièir 
labels, brands, and other marks and probably in their advertising mat- 
ter. After much considération, we hâve concluded that the défend- 
ants hâve acted within their rights, and hâve attempted to sell their 
own whisky as being of their own make, and not as complainant's ; 
each using the words Old Crow, as they had the right to do,- àttd as 
the predeCessors of each had done for over 45 years. Besides, while 
at the argument it was much asserted that complainant's whisky was 
"straight" and défendants' a "blend," the testimony indubitably shows 
that much pf complainant's Old Crow whiskies are "blends" and so 
labeled under the pure îood laws. As "blends" they are not within the 
registered trade-mark, which on its face refers only to "straight" rye 
and Bourbon whisky. The testimony also demonstrates that much of 
the défendants' whisky is bottled in bond, and is therefore necessarily 
"straight," inasmuch as under the statute nothing but "straight" whis- 
ky is permitted to be so bottled. So that as to "straight" whisky the 
complainant must be regarded as suing only on its trade-mark, while as 
to "blends" as well as "straight," it is suing for unfair compétition in 
trade. And in this connection it may be stated as matter almost of 
common knowledge: Kirst, that the purchaser of drinks over the 
counter of a barroom seldom knows or is told what he is getting, or 
if he is told it soon becomes a matter of indifférence to him; and, 
second, that the wholesale or retail dealer who buys from a manufac- 
turer generally knows exactly from whom he purchases and the char- 
acter of spirits he gets. The danger to the manufacturer is, therefore, 
not great. The same may be said of a wholesale dealer who sells to 
a retail dealer. 

It results that the decree now must be : First, that the plea of for- 
mer adjudication is sustained ; second, that the registration of the 
trade-mark under which relief is claimed in this action was insufficient 
to invalidate the judgment in the prior suit ; third, that the charge of 
unfair trade has not been established; and fourth, that the action be 
dismissed, with costs to the défendants. 

A decree accordingly will be entered. 



99G e02 FBDEKAL REPOBTEB 



In re RANBT. 

In re B. F. AVEEY & SONS PLOW CO. 

(District Court, N. D. Texas. February 14, 1912.J 

No. 139, In Bankruptcy. 

L Chattei. Mobtoaoes (§ 6*) — "Conditionai, Saub CJontracts" — Stattttes. 

Conditlonal contracta for the sale ot Personal property, reserving title 

In the seller untll pald for, on being flled for record, became chattel 

mortgages, as provided by Eev. Civ. St. Tes. 1911, art 5654, and are t» 

be construed as sucb. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent Dlg. {§ 23- 
41 ; Dec. Dlg. { C.» 
For other définitions, see Words and Phrases, vol. 2, pp. 1408-1410.J 

2. Chattel Mortgages (§ 47*) — Descbiption— StrFnciBNOY. 

Where contracts for the sale of farm Implements to the bankrupt, re- 
serving title in the seller, whlch, on being flled, became chattel mort- 
gages, as provided by Rev. Civ. St. Tex. 1911, art. 5654, described the 
property according to parts, and were sufflcient to identify It, they were 
sufficient to create a lien on so much of the property as remalned at 
the Intervention of bankruptcy proceedlngs. 

TEd. Note. — For other cases, see Chattel Mortgages, Cent Dlg. {} 87, 
88, 96-103 ; Dec. Dlg. f 47.*] 

8. Chattel Mobtgages (§ 101*) — Atteb-Acquibed Pbopeett— What IiAW 

GOVEBNS. 

Whether, and to what estent a chattel mortgage on after-acquired 
property sold to the mortgagor In Texas is valid is a question to be de- 
termlned by the Texas law. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent Dlg. §| 185, 
186 ; Dec. Dig. § 101.*] 

4. Bankruptcy (5 184*) — Chattel Mobtgages — Extent of Lien — Afteb-Ac- 
QUiBED Property — Description. 

Where a contract for the sale of wagons and farm Implements re- 
Berved a Uen to the seller on the goods sold under the contract and on 
subséquent orders, such contract though flled as a chattel mortgage, 
dld not confer on the seller, as agalnst the buyer's trustée In bank- 
ruptcy, a lien on Implements and parts subsequently shlpped to the bank- 
rupt on orders made by letter or téléphone durlng a period of more than 
2% years, concernlng which there was no adéquate identifying descrip- 
tion. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §| 275-277; 
Dec. Dig. i 184.*] 

6. Bankruptcy (§ 184*) — Chattel Mobtgages — Aîteb-Acquibed Peopœett— 
Property Left in the Hanus or a Mebchant fob Sale. 

Rev. St. Tex. 1895, art 2548, provides that every mortgage or lien to 
be glven by the owner of any stock of goods, wares, or merchandlse daily 
exposed to sale, in parcels. In the regular course of business, and con- 
templatlng a contlmiance of possession of the goods and eontrol of the 
business by a sale by the owner, shall be fraudulent and void. Beld, 
that a provision In a contract of sale, retainlng title, not only on the 
goods sold, but on ail goods subsequently shipped, until ail the buyer's 
Indebtedness to the seller was paid, was an attempted réservation of 
title to ail goods shlpped, either under the particular contract or there- 

after, and was therefore vold as to goods in the hands of the buyer at 

•For other cuw sm s&m» toplc £ i NuiiBiSB In Dec. & Am. Diga. 1907 to dat«, * Rep'r Index** 
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the tiine of bankruptey, not purchased by the partlcular contraet reserv- 
Ing the lien. 

[Ed. Note. — Por otlier cas-es. see Bankruptey, Cent. Dlg. §§ 275-277; 
Dec. Dlg. § 184.*] 

In Bankruptey. In the matter of bankruptey proceedings of J. R. 
Raney. On eertificate of a référée to review allowance of a lien 
claim in favor of B. F. Avery & Sons Plow Company. Affirmed in 
part and reversed in part. 

Spenee, Knight, Baker & Harris, of Dallas, Tex., for claimant. 
Harrison & Wayman, of Brownwood, Tex., for trustée in bank- 
ruptey. 

MEEK, District Judge. Claimant, B. F. Avery & Sons Plow Com- 
pany, filed proof of a secured elaim against the estate of J. R. Raney, 
bankrupt. The claim was for a balance remaining unpaid on the 
purchase priée of certain wagons, plows, and other farm implements 
and parts thereof sold by claimant to the bankrupt. At the time of 
bankruptey a part of thèse articles purchased from claimant remained 
undisposed of and in the possession of the bankrupt. The securities 
for its debt relied upon by the claimant are certain order contracts 
in writing, executed by the bankrupt and accepted by claimant, under 
and by virtue of the terms of which the title to the wagons, plows, 
and other farm implements and parts thereof is sought to be reserved 
in claimant until their purchase price shall hâve been fully paid. At- 
tached to the proof of elaim are three several order contracts. Also 
attached to and made a part of the proof of elaim are numerous bills 
of goods sold by claimant to the bankrupt and shipped to the latter 
at Santa Anna, Tex. The dates of thèse bills run from June 29, 
1908, to January 11, 1911. The testimony also reveals that a few parts 
of implements were shipped to bankrupt upon téléphone orders. In- 
cluded in the terms of each of thèse order contracts above referred 
to is the following provision: 

"The tltle to and ownershlp of ail goods which may be shipped under this 
contraet, as well as ail other goods shipped by you [meaning claimant] to 
me or us [meaning bankrupt] on subse(iuent orders, shall remain In you, and 
their prooeeds In case of sale shall be your property, until ail my or our 
indebteduess to you shall bave been paid in money ; but nothlng herein eon- 
tained shall release nie or us from making payment as herein agreed." 

Thèse three order contracts were filed for registration as chatte! 
mortgages in the office of the clerk of the county court of Coleman 
county, Tex., prior to the institution of bankruptey proceedings. The 
trustée of the bankruptey estate filed a contest before the référée of 
the claim of B. F. Avery & Sons Plow Company as a secured claim 
and contended: First. That the description of the articles included 
in the order contracts was not sufficiently definite for third persons 
to identify them ; and therefore thèse contracts do not constitute valid 
ehattel mortgages. Second. That if the description of the articles in 
the order contracts is sufficiently definite to support a lien, then claim- 

*For other cases see samc toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ant's lien obtains only upon the particular articles shipped under a 
particular contract, and may not extend to ail articles shipped under 
ail contracts to secure the payment of the purchase price of articles 
shipped under a particular contract. Third. That claimant has no lien 
on articles shipped to bankrupt as the resuit of orders made by letter 
or over thé téléphone, by virtue of the above-quoted provision con- 
tained in the order contracts. The référée found in favor of the va- 
lidity of claimant's lien upon ail articles sold by claimant to bank- 
rupt and in the latter's possession at the time of bankruptcy, whether 
sold under the order contracts or through orders made by letter or 
téléphone. The référée directed , the sale of thèse articles, and by 
proper order transferred and fixed the lien of claimant upon the 
proceeds of the sale. The trustée novv asks a review of this order 
of the référée. 

[1, 2] Under the provision of article 3327, Revised Statutes cf 
Texas 1895 {now article 5654, Revised Civil Statutes 1911), the duly 
executed order contracts, in which the title to tlie wagons, farm im- 
plements, and parts thereof was reserved in the seller, became chattel 
mortgages, and are to be construed as such. Thèse order contracts 
reveal the wagons and farm implements enumerated therein were to 
be shipped to J. R. Raney, Santa Anna, Tex. The description of 
thèse wagons and farm implements contained therein is very similar, 
if not identical, with the description of wagons contained in the or- 
der contract of Studebaker Bros., filed as a part of their proof of se- 
cured claim in this bankruptcy proceeding. The testimony as to iden- 
tification is also similar, or to the same effect. I hâve this day held 
this description to be sufficiently definite. See In Matter of J. R. 
Raney, Bankrupt, In re Claim of Studebaker Bros., 202 Fed. 1000. 
The same ruling will be made hère. 

[3] The right, if any, of claimant to a lien upon the implements and 
parts shipped under one order contract for the purchase price of 
implements and parts shipped under another order contract, and the 
right, if any, of claimant to a lien upon the implements or parts 
shipped to bankrupt on orders made by letter or téléphone, must rest 
upon the provision contained in the order contracts above quoted. By 
this provision it is sought to retain title in claimant to "ail other 
goods shipped by you to me or us on subséquent orders." Whether, 
and to what extent, a chattel mortgage on after-acquired property is 
good is a question of local law for the Texas court to décide, and if 
it has ruled on the question it will be followed by this court. Dooley 
v. Pease, 180 U. S. 126, 21 Sup. Ct. 329, 45 L. Ed. 457; Thompson 
v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 h. Ed. 577; Hum- 
phrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956. 

[4] The validity of an équitable lien upon after-acquired personal 
property has been recognized and announced by the Suprême Court 
of Texas in Richardson v. Washington, 88 Tex. 339, 31 S. W. 614; 
but it is also there announced that : 

"The particular transaction inust be such tliat the court can identify the 
jjarticular property Upon which the lien wa.s Intended to be created; and 
unless it can do so It will not flx and enforce a lien." 
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The leading case of Holroyd v. Marshall, 10 H. L. Cas. 191 (1862), 
which did so much to settle the doctrine of the validity of mortgages 
upon after-acquired personal property, recognized the necessity of 
specifically defining the goods or property, in order that they might 
be sufficiently identified as those intended to be mortgaged. Jones on 
Chatte! Mortgages, § 172. As to the implements and parts shipped 
to bankrupt on orders made by letter or téléphone, subsequently and 
apart from the order contracts, the essential élément of description 
is lacking. The goods shipped included a great variety of farm im- 
plements and parts, and the shipments extended through more than 
21/2 years' time. As against the trustée of the bankruptcy estate, this 
absence of identifying description would be fatal to the lien attempted 
to be given claimant. 

[5] But there is involved hère a more serious question than this. 
By the above-quoted provision it is sought to retain a lien upon goods 
subsequently shipped, as well as upon goods shipped under the par- 
ticular contract in which the provision occurs, "until ail my indebted- 
ness to you shall hâve been paid." This manifestly is more than a 
réservation of title in and to goods shipped until such time as the 
particular goods shipped under a particular contract are paid for. 
It is an attempted réservation of title to ail goods shipped, either un- 
der the particular contract or subsequently, for "ail my indebtedness 
to you" ; and this whatever may hâve been the origin or the amount 
of the indebtedness. Such an attempt cannot be construed to be 
simply a réservation of title to secure the purchase price of particular 
goods, but, in addition, it must be construed to be an attempted cré- 
ation of an équitable lien to secure ail moneys then due or to become 
due. 

Article 2548, Revised Statutes of Texas 1895, which is a re-enact- 
ment of section 17 of the Assignment Law of 1879, provides: 

"EK'ery mortgage, deed of trust, or other form of lien attempted to be 
glven by the owiier of any stock of goods, wares, or inerchandlse daily ex- 
posed to sale, In parceLs, in the regular course of business of such merchan- 
dise, and contemplating a contiuuance of possession of said goods and con- 
trol of said business, by sale of sald goods by said owner, shall be deemed 
fraudulent and vold." 

The wagons, implements, and parts thereof sold by claimant to J. R. 
Raney became a part of the latter's stock of goods, wares, and mer- 
chandise daily exposed to sale, in parcels, in the regular course of busi- 
ness. It was contemplated that Raney should continue in the posses- 
sion of thèse goods and in the control of his business, and that he 
should continue to sell thèse goods. Discussing the provisions of arti- 
cle 2548, R. S. of Texas 1895, in the case of Avery & Sons v. Waples, 
19 Tex. Civ. App. 672, 49 S. W. 151, Associate Justice Rainey says: 

"ïhe provision is plain and unambiguous. If the contract entered Into 
between the hardware Company and Avery & Sons falls within the scope 
of its provisions, we think it olear that said contract is of no force and ef- 
fect as against the assignée. That it does, we think there can be no doubt. 
The property embraced in the contract was a part of the gênerai stock ol 
hardware and agrlcultural implements daily exposed to sale, in parcels in 
the regular course of business. The I/ceper Hardware Company was to re- 
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tain possession of the goods and control of the business, and continue to 
sell tlie goods. Bank v. Lovenberg, 63 Tex. 506 ; (Joolv v. Halsell, 65 ïex. 
1; Duncan v. Taylor, 63 Tex. 045; Wilber v. Kray, 73 Tex. 533 [11 S. VV. 
540]. ïhat the contract embraced only a part of tlie général stock is im- 
material. If a part ouly was allowed to be mortgaged, tbe object of tbe stat- 
ute could readily be defeated. Tbe object of the statute was to preveut col- 
lusion between debtor and creditor to the pre.iudlce of ail others. Bank v. 
Lovenberg, 63 Tex. 506. If said provision of the statute should be con- 
strued so that ail of the stock of goods must be embraced in the mortgage 
to make it void, the object for which it was euacted could readily be de- 
feated by mortgaging the gi-eater part thereof." 

To the extent that the order contracts can be held to be a réserva- 
tion by the vendor of the title to the particular wagons, implements, 
and parts thereof specified and enumerated in a particular contract 
and in possession of the bankrupt at the time of bankruptcy, I hold 
that the claimant is vested with a lien thereon, and is entitled to the 
amount for which they were sold. This is in accordance with the rul- 
ing of the Texas Suprême Court. Bowen v. Wagon Works, 91 Tex. 
385, 43 S. W. 872. See, also, Meyer Bros. Drug Co. v. Pipkin Drug 
Co., 136 Fed. 396, 69 C. C. A. 240; Keeble v. John Deere Plow Co.. 
190 Fed. 1019, 111 C. C. A. 668; In re Jacobson & Perrill (D. C.) 200 
Fed. 812. But as to the wagons, implements, and parts thereof on 
hand at the time of bankruptcy, upon which the bankrupt attempted to 
give an équitable lien through the médium of the above oft referred to 
provision of the order contracts, I hold that, as against the trustée, 
claimant has no valid lien, save as to the particular goods described 
in the particular order contracts covering them. 

I will not undertake to déclare from the record before me upon what 
particular goods of the bankrupt the claimant was entitled to a lien^ 
nor to what moneys it is entitled as the resuit of the sale of the goods 
by the trustée under order of the référée. The burden of proof is 
upon claimant to establish what goods were on hand at the time of 
bankruptcy, and to which it is entitled to a lien under the view ex- 
pressed in this opinion ; also to show to what moneys it is entitled re- 
sulting from the sale of the goods. 

An appropriate order will be entered, giving effect to the views ex- 
pressed, and returning the record to the référée for further proceed- 
ings in conformity therewith. 



In re KANEY. 
In re STUDEBAKER BKOS. OF TEXAS. 

(District Court, X. D. Texas, February 14, 1912.) 
No. 139, In Bankruptcy. 

1. Evidence (§ 460*) — Parol Evidence — CuATTEr^ Mobtgage— Description. 

Paroi évidence is not admissible to aid in the description of a chattel 
mortgage, but is admissible to identify the chattels referred to and de- 
scribed in the mortgage. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2115-2128; 
Dec. Dig. § 460.*] 

•For other cases see same topic & § numbeu in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. CHATTEI, ilOETGAGES (§ 47*) DESCRIPTION. 

A coiitract of sale, reserviiig title in the seller until the goods were 
paid for, desciibed the saine by using teehukal and trade ternis to de- 
scribe the varions parts comprisiiig a complète wagon, settlng out, in 
ruled coliimns, the tjuantity, catalogue nuniber and size of axle, track, 
style of toiigue, description of wheels as to height, kind, and tir», the 
width of body, and style of seat and brake, includlng capital îetters, 
abbreviations, and figures, witli a note that there was to be stenciled 
thereon the words, ''Sold by .1. R. Raney, Santa Anna, Texas." There 
was also évidence that the wagons were so stenciled. Held, that the de- 
scription was sulHcient to sustain the contracts as chattel mortgages. 

[Ed. Note. — For other cases, see Chattel Jlortgages, Cent. Dig. §§ 87, 
88, 96-103 ; Dec. Dig. § 47.*] 

In Bankruptcy. In the matter of bankruptcy proceediiigs of J. R. 
Raney. On certificate of a référée to review an order allowing a 
claim of lien of Studebaker Bros, of Texas. Affirmed. 

Spence, Knight, Baker & Harris, of Dallas, Tex., for claimant. 
Harrison & Wayman, of Brownwood, Tex., for trustée in bank- 
ruptcy. 

MEEK, District Judge. It appears from the record accompanying 
the certificate of the référée that a number of wagons were sold by 
Studebaker Bros, to J. R. Raney, the bankrupt; that they were sold 
under a contract by which the title to the wagons was reserved in 
the seller; that before the bankruptcy of the purchaser this contract 
of sale was filed for registration in Coleman county, Tex., where the 
wagons were located. Under the statutes of Texas, it thus became a 
chattel mortgage, and subject to be construed as such. 

The question is: Are thèse wagons described with sufficient defi- 
niteness that they may be identified? In the order blank, which be- 
came a part of the contract, it is revealed the wagons were to be 
shipped to J. R. Raney, Santa Anna, Coleman county, Tex. Their 
description is included in the order blank, and consists of a technical 
or trade description of the various parts that go to comprise a com- 
plète wagon. In ruled columns, among other things, the quantity, the 
catalogue number, the size of axle, the track, the style of tongue, a 
description of the wheels as to their height, kind, and tire, the width 
of body, the style of seat and brake, of thèse wagons are given in 
technical terms, which include capital Ietters, abbreviations, and fig- 
ures. There is a note in the face of the order blank to the effect that 
the articles purchased are to be stenciled, "Sold by J. R. Raney, Santa 
Anna, Texas." The évidence is that thèse wagons were so stenciled. 

While the description of the wagons contained in the order blank 
is somewhat cryptical and beclouded to the uninitiated, yet it conveys 
évidence to them that wagons are therein described; also that they 
are marked in a certain way, and are to be found in the possession 
of J. R. Raney, at Santa Anna. 

[1, 2] I recognize the rule that paroi évidence is not permissible to 
aid in the making of a description of chattels mortgaged. It is how- 
ever, admissible to identify such chattels. I am of opinion that, while 

•For other cases see same topic ft § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the description hère is meager, yet it is barely sufficient, and with the 
paroi évidence introduced aliimde the contract the wagons are suffi- 
ciently identified. 

The order of the référée herein, of date February 3, 1912, allowing 
claimant its lien, and declaring it to be established upon the wagons 
covered by the mortgage and in possession of the bankrupt, and also 
charging and establishing the lien against the funds in the hands of 
the estate resulting from the sale of the wagons, is approved and af- 
firmed. 



In re RANEY. 

In re TEXAS HAItVESTEIl CO. 

(District Court, N. D. Texas. February 14, 1912.) 

No. 139, In Bankruptcy. 

Sales (§ 474*)— Cokditional Sales — Description. 

Where contracts for the sale of goods to a l)ankrupt, reserving a lien 
for the purc'hase priée, eontained a sufïielent description of the goods to 
identify theni, the seller was entitled to a lien on the remaining goods 
in tlie liauds of the bankrupt at the time of the intervention of bank- 
ruptcy proceedings. 

[Ed. Note.— I'\)r otlier cases, see Sales, Cent. Dig. §§ 1391-1402; Dec. 
Dig. § 474.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of J. R. 
Raney. On certificate to review a referee's order allowing the claim 
of lien of the Texas Harvester Company. Affirmed. 

Spence, Knight, Baker & Harris, of Dallas, Tex., for claimant. 
Harrison & Wayman, of Brownwood, Tex., for trustée in bank- 
ruptcy. 

MEEK, District Judge. Claimant, the Texas Harvester Company, 
filed proof of a secured claim against the estate of J. R. Raney, bank- 
rupt. The claim was for a balance remaining unpaid on the purchase 
price of certain buggies and sisal sold by claimant to the bankrupt. 
At the time of bankruptcy a part of thèse buggies and a quantity of 
the sisal was on hand and in the possession of the bankrupt. The 
securities for its debt relied upon by claimant are certain contracts 
of conditional sale, under and by virtue of the terms of which the 
title to the buggies and sisal was sought to be reserved in claimant 
until their purchase price was fully paid. 

Thèse contracts of conditional sale were filed for registration as 
chattel mortgages in the office of the county clerk of Coleman county, 
Tex., prior to the date of bankruptcy. The trustée of the bankrupt 
estate filed a contest before the référée of the claim of the Texas 
Harvester Company as a secured claim, and contended that the de- 
scription of the goods included in the sale contracts was not suffi- 
ciently definite for third parties to identify them ; and therefore thèse 
contracts did not constitute valid chattel mortgages. 

•For other cases see same topic & § numbkb in Dec. & Am. DIgs, 1907 to date, & Rep'r Indexes 
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The référée found in favor of the validity of claimant's lien upon 
the buggies and the sisal twine, directed the sale of the articles, and 
by proper order transferred and fixed the lien of claimant upon the 
proceeds of the sale. The trustée now seeks a review of this order 
of the référée. 

For the reasons given by me in opinions this day filed in Re Claim 
of Studebaker Bros., 202 Fed. 1000, I hold that the description of the 
buggies and sisal twine contained in the conditional sales contracts 
filed for registration are sufficient for identification of thèse goods ; 
and that the claimant is entitled to its lien upon the remaining buggies 
and sisal twine, respectively, for the balance of the unpaid purchase 
price thereof. The order of the référée herein will be approved and 
affirmed. The costs of this certificate will be taxed against the trus- 
tée. 



In re RANEY. 

In re TEXAS MOLINE PLOW CO. 

(District Court, N. D. Texas. February 14, 1912.) 

No. 139, In Banlfruptcy. 

1. Chattel Mobtgages (§ 6*) — Descbiption— Sufficiency. 

Wliere the description contained in a contract of sale of Personal prop- 
erty was sufficient to identify the goods, and the contract was duly flled, 
it was sufficient to constitute a chattel mortgage, under the laws of Texas. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 23-41 ; 
Dec. Dig. § 6.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1098-1106.] 

2. Sales (§ 465*) — Contract Eesebving Lien — Registbation. 

Where a contract of sale reserving a lien on the goods was not flled 
as à chattel mortgage, It was insufflcient to create a lien in favor of 
the seller, under the laws of Texas. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1353; Dec. Dig. § 
465.*] 

3. Chattel Moetgages (§ 188*) — Validitt — State Law. 

Under Rev. St. Tex. 1895, art. 2548, providing that every mortgage on 
Personal property of a merchant daily exposed to sale, in parcels, and 
contemplating a continuance of possession and a sale of the goods, shall 
be deemed fraudulent and vold, a contract for the sale of goods to ii 
merchant, reserving a lien, not only on the goods sold, but on goods 
previously sold and left in the merchant's possession for sale at retail, 
is void as to the goods so previously sold. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §| 393- 
4b4 ; Dec. Dig. § 188.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of J. R. 
Raney. On certificate of the référée to review an order allowing the 
claim of the Texas Moline Plow Company. Affirmed in part and 
reversed in part. 

Spence, Knight, Baker & Harris, of Dallas, Tex., for claimant. 
Harrison & Wayman, of BrowmVood, ,Tex., for trustée in bank- 
ruptcy. • ' 

; 1. ^^ : : _- ^- . i'. ^ (-J 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



1004 202 FEDERAL BEPORÏEB 

MEEK, District Judge. Claimant, the Texas Moline Plow Com- 
pany, filed proof of a secured claim against the estate of J. R. Raney, 
bankrupt. The claim was for a balance remaiiiing unpaid on the pur- 
chase price of certain agricultural implements and parts thereof sold 
by claimant to the bankrupt. At the time of bankruptcy a part of 
thèse implements and parts remained undisposed of and in the pos- 
session of the bankrupt. The securities for its debt relied upon by 
claimant are certain order contracta in writing, executed by the bank- 
rupt and accepted by claimant, under and by virtue of the terms of 
which the title to the agricultural implements and parts was sought to 
be reserved in claimant until their purchase price was fully paid. Two 
order contracts were introduced in support of the proof of claim. 
The dates of thèse order contracts are July 4, 1908, and August 23, 
1909, respectively. The contract of July 4, 1908, under which were 
shipped to bankrupt certain of the implements and parts on hand at 
the time of bankruptcy, was never filed for registration as a chatte! 
mortgage in the office of the clerk of the county court of Coleman 
county, Tex., the county where the property was located. The con- 
tract of August 23, 1909, was so filed for registration at that place. 

The claimant bases its lien u])on the goods on hand at the time of 
bankruptcy on the following provision incorporated in both order con- 
tracts above referred to: 

"It is expressly agreed that the sale and delivery of any goods xinder this 
or any other contract Is conditional, and that the title to ail goods ordered 
under or by virtue of this, or any prior or subséquent, order or contract, 
shall be reserved to and remain and be vested in the Texas Moline Plow 
Company, until ail the purchase money therefor, and for any and ail other 
goods heretofore or hereafter ordered, shall be fully paid, whether said pur- 
chase money shall be evidenced by opeu account, stated account, or notes, 
or this or any other contract ; and that ail cash and accounts and notes, pro- 
ceeds of the sale or sales of goods dellvered under tliis or any other order 
or contract, shall he held by us in trust for the Texas Moline Plow Com- 
pany, subject to its order, so long as we shall owe the Texas Moline Plow 
Company any sum of money under this contract, or any prlor or subséquent 
order or contract." 

The trustée of the bankruptcy estate filed a contest before the réf- 
érée of the daim of the Texas Moline Plow Company as a secured 
claim, and contended, first, that the description of the articles included 
iti the order contracts was not sufficiently definite for third parties to 
identify them, and therefore thèse contracts did not constitute valid 
chattel mortgages; second, that in any event claimant has no lien on 
goods shipped to bankrupt under the contract of July 4, 1908, because 
such contract was never filed for registration as a chattel mortgage, 
according to law. 

The référée found in favor of the validity of claimant's lien upon 
ail goods sold by claimant to bankrupt and in the latter's possession 
at the time of bankruptcy. whether sold under the contract duly regis- 
tered or under the contract not registered. The référée directed the 
sale of thèse goods, and by proper order transferred and fixed the lien 
of claimant upon the proceeds of the sale, and the trustée now asks 
a revievv of this order of the référée. 

[1] For the reasons stated in my opinions this day filed in Re the 
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Claims of Studebaker Bros., 202^ Fed. 1000, and of B. F. Avery & Sons 
Plow Co., 202 Fed. 996, I hold that the description of the goods sold 
by claimant under the contract of August 23, 1909, is sufficient to iden- 
tify the goods sold under that contract and on. hand at the time of 
bankruptcy, and that the claimant is entitled to its lien thereon,'and 
consequently to the proceeds arising from their sale. 

[ 2, 3 ] As to the goods on hand and sold by claimant to the bank- 
rupt under contract of July 4, 1908, I hold that claimant is not entitled 
to a lien thereon, first, because of its failure to file the contract under 
which the goods were sold for registration as a chattel mortgage ; and, 
second, because the attempted giving of a lien thereon under the sub- 
séquent contract of August 23, 1909, is futile, for the reason it is an 
attempt to fix a lien upon goods left in possession of the mortgagor and 
daily exposed to sale in parcels by him. This cannot be donc. §ee 
article 2548, R. S. Texas. 1895 ; Cook & McElvey v. Halsell, 65 Tex. 
1 ; B. F. Avery & Sons v. John G. Waples et al, 19 Tex. Civ. App. 
672, 49 S. W. 151. 

The order of the référée stands approved and affirmed, in so far 
as it establishes a lien in f avor of claimant upon the goods on hand and 
sold under the contract of August 23, 1909. It is reversed and held for 
naught, in so far as it establishes a lien in favor of claimant upon 
goods on hand and sold under the contract of July 4, 1908. The costs 
of this certificate will be taxed one-half against the trustée and one- 
half against the claimant. 



In re FAEMERS' CO-OPERATIVE CO. OF BARLOW, N. D. 
(District Court, D. Xorth Dakota, S. E. D. February 8, 1913.) 

1. Bankruptcy (§ 140*) — Rights or Trustée — Propebty Held Under Condi- 

TioNAL Sale Contract. 

Bankruptcy Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 557 (U. S. 
Oomp. St. 1901, p. 3438), as amended by Act June 25, 1910, c. 412, | 8, 36 
Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1500), which vests a trustée as 
to ail property in the custody or coraing into the custody of the bank- 
ruptcy court with ail the rights, remédies, and powers of a créditer hold- 
ing a lien by légal or équitable proceedings thereon, does not glve him 
a rlght to property in the possession o( the bankrupt but not paid for, 
which was delivered to him under a contract of conditional sale reserving 
title in the seller untU payment of the priée, and which was recorded 
in aecordance with the laws of the state prior to the bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
221, 225; Dec. Dlg. S 140.*] 

2. Bankruptcy (§ 165*) — Property Held Under Conditional Sale Contbact 

— RiGiiT of Seller to Reclaim — "Pbeferential Teansfer." 

That a conditional sale contract under which property was delivered to 
a bankrupt was not recorded as required by the laws of the stat© until 
within four months prior to the bankruptcy does not deprive the seller 
of the right to reclaim the property if unpaid for, since, never havlng be- 
corae the property of the bankrupt, the contract could not operate as a 
"preferentlal transfer" within the meaning of Bankruptcy Act July 1, 
1898, c. 541, § 60a, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended 

♦For other cases see same topic & S nwmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. S. Comp. St. Supp. 1911, 
p. 1506). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 266; 
Dec. Dlg. § 165.*] 

In the matter of the Farmers' Co-operative Company of Barlow, 
North Dakota, bankrupt. On review of order of référée. Reversed. 
See, also, 202 Fed. 1008. 

Todd & Kerr, of St. Paul, Minn., for trustée. 

Lawrence & Murphy, of Fargo, N. D., for International Harvester 
Co. and another. 

AMIDON, District Judge. This cause cornes before the court upon 
a certificate of the référée, certifying to the court for review an order 
made by him on the lOth day of July, 1912. The controversy arises 
out of thèse facts : The Northern Rock Island Plow Company on 
September 2, 1910, entered into a conditional sale contract with the 
bankrupt, agreeing to supply it with certain classes of fann imple- 
ments, the title to which was to remain in the seller until the purchase 
price was fully paid. Thereafter, during the fall of 1910, it supplied 
the property involved in this controversy. The contract was not filed 
in the office of the register of deeds until February 24, 1912. The 
pétition in bankruptcy was filed March 9, 1912, and the adjudication 
was entered on the 29th of the same month. The plow company pe- 
titioned the référée for an order directing the trustée to turn over the 
property to it by reason of its reserved right in the contract. This the 
référée refused to do, but, on the contrary, entered a decree declaring 
that tbe trustée in bankruptcy held the property free and clear of 
any claim of the petitioner. The plow company now seeks a review 
of that 'of der. 

[1] It should be noticed that the conditional sale contract was filed 
for record on the 24th day of February, 1912, fourteen days before 
the filirig of the pétition in bankruptcy. The référée held it void as 
against the trustée because the filing was within four months of the 
filing of the pétition. This I think was clearly erroneous. The trustée 
in bankruptcy dérives his right frora section 47a, subd. 2, as amended 
by theàct of 1910. The purpose of the amendment is now reasonâbly 
clear; tJndCr the original act several of the Circuit Courts of Appeal 
had held that the filing of the pétition in bankruptcy amounted to a 
seizure of the property of the bankrupt, and conferred upon the 
trustée the same rights as a creditor would hâve obtained by the levy 
of an exécution or attachment at the date of the filing of the pétition. 
In re Shirley, 112 Fed. 301, 50 C. C. A. 252; York Mfg. Co. v. Cas- 
sell, 135 Fed. ^2, 67 C. C. A. 526; In re Ducker, 134 Fed. 43, 67 C. 
C. A. 117.' But in York Mfg.. Co. v. Cassell, 201 U. S. 344, 26 Sup. 
Ct. 481, 50 L. Ed. 782, the Suprême Court held thèse décisions to be 
unsound, and ruled that the trustée simply stood iti the shoes of the 
bankrupt, and took the property ;subject to every claim that could hâve 
been urged against him. The amendment of 1910 was passed for the 
purpose of reinstating the rule as^ declared by the Circuit Courts of 

*For other casea see same topic &. % numbek m Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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Appeal. In re Williamsburg Knitting Co. (D. C.) 190 Fed. 871, 878; 
In re Farmers' Supply Co. (D. C.) 196 Fed. 991. 

The trustée, therefore, as the amendment plainly déclares, "as to 
ail property in the custody or coming into the custody of the bank- 
ruptcy court, shall be deemed vested with ail the rights, remédies and 
powers of a créditer holding a lien by légal or équitable proceedings 
thereon." This language measures the right of the trustée. The his- 
tory of the statute, as above outlined, shows that those rights are ob- 
tained by the filing of the pétition in bankruptcy. That act is by the 
amendment given the same force as the seizure of the property under 
exécution or attachraent by a creditor, and cannot be given any rétro- 
active efïect. In re Jacobson & Perrill (D. C.) 200 Fed. 812. If a 
creditor had levied upon the property hère involved at the date of 
the filing of the pétition, he would hâve acquired no rights as against 
the plow Company, because it had filed its contract some time bef ore ; 
and the trustée, by the very language of the statute, has no higher 
right than such a creditor. The right to go back four months from 
the date of the filing of the pétition is confined to transactions which 
are specifically enumerated in the Bankruptcy Act, and the courts can- 
not properly apply those provisions to other transactions. 

[2] The trustee's main reliance, however, is that the granting of 
the pétition of the plow company would secure to it a préférence over 
the other creditors of the estate. By section 60a of the Bankruptcy 
Act, the contract must be Judged as of the date of its filing. Because 
that date fell within four months of the filing of the pétition, the 
référée held that to enforce the provisions of the conditional sales 
contract would secure to the plow company a préférence. I am unable 
to concur in that view for two reasons: First, the bankrupt never 
had any title to the property. The title was, by the terms of the con- 
tract, reserved to the seller. By the great weight of authority, such 
a réservation is entirely valid. Harkness v. Russell, 118 U. S. 663, 
7 Sup. Ct. 51, 30 L. Ed. 285; Williston on Sales, 324. The only 
right in the property which the bankrupt secured was the right of pos- 
session. The property was not, therefore, the property of the bank- 
rupt, and the contract could not in any aspect amount to a transfer of 
"its property" within the meaning of sections 60a and 60b. Second. 
The réservation of title in the contract does not amount to a trans- 
fer from the buyer to the seller. It is simply a réservation of title 
by the seller to himself as one of the conditions upon which posses- 
sion of the property is transferred to the buyer. The contract cannot, 
therefore, be held to amount to "a transfer" of property from thè 
buyer to the seller. It has sometimes been said by courts and text- 
writers that a conditional sale amounts to a sale of the property with 
a mortgage back. That is not its character, and nothing but confu- 
sion can . resuit from attempting to describe a conditional sale in terms 
of a mortgage. If the purchaser pays down a part of the purchase 
price at the time of the sale, or at a subséquent date before the seller 
attempts to enforce the condition, it is quite true that the buyer has 
an équitable interest in the property by reason of the payments. When 
the facts présent such a case, it may be that a court of bankruptcy 
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will find a way to protect the équitable interest of the bankrupt against 
forfeiture. Williston on Sales, § 579. The présent case, however, 
présents no such question, for the évidence shows, and the référée has 
found, that the amount now due on the contract cbnsiderably exceèds 
the purchase price of the property hère involved. 

It is thereforé ordered that the order of the référée be, and the 
same is hereby, reversed, and the trustée is directed to deliver to the 
plow Company the farm implements described in its pétition. 



In re FARMERS' CO-OPERATIVE CO. OF BARLOW, N. D, 
(District Court, D. North Dakota, S. E. D. February 8, 1013.) 

1. BANKEUPTCY (§ 4*) — RiGIITS AND REMEDIES OF TRUSTEES — CONSTRUCTION OF 

Statute. 

The rights and powers of a trustée in banivruptcy under BanUruptcy 
Act July 1, 1808, c. 541, § 47a (2), 30 Stat. 557 (U. S. Comp. St. 1901, p. 
3438), as amended by Act .Tune 25, 1910, c. 412, § 8,, 36 Stat. 840 (U. S. 
Comp. St. Supp. 1911, p. 1500), which yests liim "as to ail property in 
the custody or comiiig Into the custody of the bankruptcy court * * • 
■wlth ail the rights, remédies and powers of a creditor holding a lien by 
légal or équitable proceedings thereon," are deiived from the statute and 
not from the creditors of the particular estate. The rights so conferred 
are those of the most favored creditor under the local law, and, although 
such law invalidâtes an unrecorded conditionai sale contract as to sub- 
séquent creditors only, any property held by a trustée by reason of such 
provision beconics a part of the gênerai estate to be apportlOned amoug 
: ail creditors in accordance with the provision of the Bankruptcy Act on 
that subject. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 3, 4; Dec. 
Dig. § 4.*] 

2. Bankeuptcy (§ G*) — Bankbuptcy Acts — Conrtkccïion^Retroaotive Op- 

ération. 

Such amendaient of the act {Act July 1, 1S9S, c. 541, § 47a, 30 Stat. 
557 [U. S. Comp. St. 1001, p. 3438], as ainended by Act June 25, 1910, c. 
412, § 8, 30 Stat. 840 [U. S. Comp. St. Supp. 1911, p. 150O]) is purely 
remédiai, givlng a rule of interprétation rather than a substantive right 
and as such and as a part of a bankruptcy act, which applies generally 
to contracts previously ninde, may properly be given a rétroactive effect 
and applied to a contract of conditionaJ sale niade prior to its enactment, 
which by reason of not having been recorded is void under the state law 
as to certain classes of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 2 ; Dec. Dig. 
§6.*] 

In the matter of Farmers' Co-operative Company of Barlow, North 
Dakota. On review of order of référée. Affirmed in part and re- 
versed in part. 

See, also, 202 Fed. 1005. 

Todd & Kerr, of St. Paul, Minn., for trustée. 

Lawrence & Murphy, of Fargo, N. D., for International Harvester 
Co. and another. 

AMIDON, District Judge. The International Harvester Company 
supplied to the above bankrupt eight manure spreaders under a con- 
ditionai sale contract, bearing date February 23, 1910, which articles 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r lodezM 
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were on hand at the time the pétition in bankruptcy was filed, and 
passed into the custody of the trustée. It also furnished to the bank- 
rupt, under a similar contraCt bearing date January 14, 1911, five 
Deering hayrakes and one Bettendorf wagon, which articles likewise 
passed into the custody of the trustée. The contracts reserved title to 
the seller until the purchase price was paid. The price of the articles 
being unpaid, the harvester company filed a pétition with the référée, 
asking that the trustée be directed to dehver the property to it. As to 
the articles covered by the second contract, its pétition was denied, and 
the International Harvester Company now seeks to review that order. 
[1] The action of the référée seems clearly right. The conditional 
sales contracts were never filed, and, by section 6181 of the Revised 
Codes of North Dakota, they were for that reason "void as to subsé- 
quent creditors without notice, and purchasers and incumbrancers in 
good faith and for value." Section 47a, subd. 2, of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 557 [U. S. Comp. St. 1901, p. 
3438]), as amended in 1910 (Act June 25, 1910, c. 412, § 8, 36 Stat. 
840 [U. S. Comp. St. Supp. 1911, p. 1500]), provides that trustées 
in bankruptcy, "as to ail property in the custody or coming into the 
custody of the bankruptcy court, shall be deemed vested with ail the 
rights, remédies and powers of a créditer holding a lien by légal or 
équitable proceedings thereon." If that were important, the files in 
this case show that there are creditors both prior and subséquent to 
the date of the conditional sale contract hère involved. In my judg- 
ment, however, section 47 of the Bankruptcy Act, as amended, does 
not dépend upon any such distinction. The trustée in bankruptcy de- 
rives his rights and powers f rom the statute, and not f rom the creditors 
of the estate. If any creditor under the local statute can obtain pri- 
ority over an unfiled or unrecorded instrument by levy of attachment 
or exécution, the trustée in bankruptcy, under section 47 as amended, 
bas ail the rights and remédies of such creditor. The distinction be- 
tween prior and subséquent creditors is confined to the décisions of a 
few States. By the great weight of authority seizure of the property 
covered by an unfiled or unrecorded instrument gives to the creditor 
priority over such instrument, without regard to the time when the 
crédit was eiven. Léonard Jones, in an article on Chattel Mortgages 
(6 Cyc. 1068), says: 

"An unrecorded mortgaîre leaves the property as open to .seizure by cred- 
itors uxion a writ of attaclimeut or exécution agaiust the niortgagor, as if no 
mortgage existed." 

He collects the authorities and shows that the rule confining the 
right to subséquent creditors is limited to a few states. See, also, First 
National Bank v. Ludvigsen, 8 Wyo. 230, 56 Pac. 995, 57 Pac. 934, 80 
Am. St. Rep. 928; Pierson v. Hickey, 16 S. D. 46, 91 N. W. 338; 
Karst v. Gane, 136 N. Y. 316, 32 N. E. 1073. 

To hold that the trustée dérives his rights from the creditors of the 
particular estate, instead of the statute, would greatly embarrass the 
administration of estâtes in bankruptcy. It would require first an in- 
vestigation to ascertain what crédit was given subséquent to the unre- 
corded instrument. This in mercantile cases would be a difficult in- 
202 F.— 64 
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quiry, and would often require the splitting of current accounts, 
Again, under this interprétation, the fund arising from the property 
covered by the unrecorded instrument would hâve to be first appor- 
tioned among the subséquent creditors to the exclusion of ail other 
creditors, then to the lienholder, and fànally to the gênerai creditors. 
In re Riehl (D. C.) 200 Fed. 455. I do not think that Congress, by the 
1910 amendment of section 47, intended such a resuit. A fair interpré- 
tation of the statute in the light of the weight of authority, as above 
pointed out, gives to the trustée ail the rights of the most f avored créd- 
iter under the local law, and any property thus held by the trustée be- 
comes a part of the gênerai estate to be apportioned arnong ail creditors 
in accordance with the provisions of the Bankruptcy Act on that sub- 
ject. The action of the référée as to articles supplied under contract 
of January 14, 1911, is therefore afiirmed. 

[2] The contract of February 23, 1910, was made prior to the act 
of 1910, amending section 47 of the Bankruptcy Act, and the référée 
for this reason held, following Arctic Ice Mach. Co. v. Armstrong 
County Trust Ce, 192 Fed. 114, 112 C. C. A. 458, that the act of 
1910 did not apply to articles furnished under that contract, and di- 
rected the trustée to return them to the harvester company. The case 
cited is not a binding authority in this court, but, owing to the eminent 
court by which it was rendered, I feel great reluctance in taking a 
différent view of the statute from that there adopted. The question, 
however, was not very fully considered, and it seems to me that the 
décision proceeds upon a wrong interprétation of the act. The history 
of the statute, as given by Remington, vol. 3, p. 331, and explained in 
Re Farmers' Supply Co. (D. C.) 196 Fed. 991, and in Re Williams- 
burg Knitting Co. (D. C.) 190 Fed. 871, shows that it was purely 
remédiai, intended to correct a misinterpretation of the Bankruptcy 
Act by the courts. This view is also manifest on the face of the stat- 
ute. It déclares that trustées in bankruptcy "shall be deemed" vested 
with ail the rights, remédies, etc. It therefore gives a rule of interpré- 
tation rather than a substantive right. Remédiai and curative statutes 
may properly be given a rétrospective effect. Sutherland on Statutory 
Construction, §§ 482, 483. The rule is peculiarly applicable in the 
présent case, for the invalidity of the unfiled contract was created, not 
by the amendment of section 47, but by the state statute, which was in 
force at the time the contract was made. Ail the fédéral law does is to 
give effect to the invalidity already declared by the state law. It sim- 
ply enables the trustée, as the représentative of creditors, to assert 
the same rights which the creditors themselves would hâve possessed 
if bankruptcy had not intervenéd. x\nother reason for this interpré- 
tation is found in the fact that the statute is part of a bankruptcy act, 
and that act generally applies to contracts made prior to its adoption, 
the same as to subséquent contracts, The case cornes clearly within 
the principle enforced by the Suprême Court in National Surety Co. 
V. Architectural Decorating Co., 226 U. S. 276, 33 Sup, Ct. 17, 57 L. 

Ed. ; Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 

h. Ed. 1163; Pittsburg Steel Co. v. Baltimore Equitable Society, 226 
U. 'S. 455, 33 Sup. Ct. 167, 57 L. Ed. — . 
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The order of the référée as to property covered by the contract of 
February 23, 1910, is therefore reversed, and it is ordered that the 
trustée hold the property free of the daim asserted by the harvester 
Company in its pétition. 



LISTERS A6RICULTCRAL CHEMIOALi WORKS v. HOME INS. CO. 

(District Court, S. D. New York. November 25, 1912.) 

Insurance (§ 404*) — Oonstruction of AIasine Policy — "Périls of the Har- 

BOH." 

Damage to a lighter by concussion when navlgatlng New York Harbor, 
caused by an explosion of dynamite wliich was belng loaded frorn a near- 
by4)ier on another vessel, was uot due to a "péril of the harbor," withln 
the meanlng of a marine poilcy Insuring her against such risk, but ex- 
cepting loss from boiler explosion, and contalning a warranty against 
her carriage of gunpowder or other explosive. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1092 ; Dec. 
Dlg. § 404.*] 

In Admiralty. Suit by the Listers Agricultural Chemical Works 
against the Home Insurance Company. Decree for respondent. 

Gifïord, Hobbs & Beard, of New York City, for libelant. 
Kneeland, Harison & Hewitt, of New York City (Lawrence Knee- 
land, of New York City, of counsel), for respondent. 

HOLT, District Judge. This is an action upon a policy of marine 
insurance issued by the respondent for the benefit of the libelant upon 
the steam lighter Alfred & Edward. On February 1, 1911, while the 
lighter was proceeding up the harbor, about 100 feet ofif Fier 7, Jer- 
sey City, a large quantity of dynamite which was being transferred 
from a freight car on Fier 7 to a barge lying at the pier exploded 
with extraordinary violence, causing great loss of life and damage to 
the pier and to shipping in the immédiate neighborhood. The lighter 
sustained damage, amounting to $870. This damage was entirely 
caused by shock or concussion, and not by any waves or swell of the 
water or by any débris thrown upon her. The poHcy insured the 
lighter against the périls of the harbor, and that is the only provision 
in the policy which is claimed to render the respondent liable. The 
policy excluded claims arising from the bursting or explosion of boil- 
erSjUnless caused by stress of weather, stranding, collision, or burn- 
ing. The policy aiso contained a warranty by the insured not to car- 
ry, among other things, gunpowder or other explosives. The défense 
is that the loss was not covered by the policy. 

The question is novel. No direct authority upon the question in- 
volved has been cited by counsel or called to my attention. The libel- 
ant relies on the gênerai rule that ambiguous clauses in marine in- 
surance policies are construed against the insurer, and claims that the 
injury which occurred in this case was a péril of the liarbor. Counsel 
admits that such an explosion would not be a péril of the sea, within 
the meaning of that expression as used in policies of marine insur- 

•For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ance, but daims that the périls of the harbor include ail liability to 
péril from injuries vvhich might occur while navigating the harbor 
from any causes of possible danger upon the piers. An injury caused 
by an explosion of dynamite is not ordinarily covered by a policy of 
fire Insurance. Everett v. Ix)ndon Assurance, 19 C. B. (N. S.) 126. 
The expression "périls of the sea," as used in marine policies, means 
périls of a marine nature. Thames Ins. Co. v. Hamilton, 12 App. C. 
484; The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. Ed. 234. 
The cases are somewhat in conflict upon the question whethcr cases 
of explosions on vessels are covered by a marine policy which in- 
sures against "périls of the seas, rivers," etc., and "ail other périls, 
losses and misfortunes." In some cases it is held that such a policy 
covers the case of the explosion of a vessel's boilers. Citizens' Ins. 
Co. V. Glasgow, 9 Mo. 411; West India Tel. Co. v. Home, etc., Co., 
L. R. 6 Q. B. D. 51. Cases holding the contrary view are Thames 
Co. V. Hamilton, 12 App. C. 484; Miller v. California Ins. Co., 76 Cal. 
145, 18 Pac. 155, 9 Am. St. Rep. 184; The G. R. Booth, 171 U. S. 
450, 19 Sup. Ct. 9, 43 L. Ed. 234. The policy in suit simply insures 
against périls of the harbor. It does not add "ail other périls and loss- 
es," as in the case of many policies. It also affirmatively exempts 
losses caused by boiler explosions, and warrants against the carriage 
of gunpowder or other explosives. If the boiler of the lighter had 
exploded, obviously no recovery could be had upon this policy. If the 
dynamite which exploded had been in course of transportation on the 
lighter, no recovery could be had. Suppose, the lighter had been in- 
jured by a projectile fired from a cannon situated a mile inland from 
the shore of the harbor, or that a steam boiler on shore had exploded 
and a part of it had fallen upon the lighter, could it be claimed that 
such an injury was a péril of the harbor within the meaning of the 
policy? I think not. Yet such an injury seems to be quité analogous 
to that upon which this suit is based. Obviously the Insurance com- 
pany did not intend to be responsible for any explosion on board. It 
inserted in the policy provisions exempting itself from such liability, 
and the insurer, by accepting the policy with such provisions, agreed 
to them. It seems to me that the inference is still stronger that in- 
juries occurring from such explosions which bave taken place away 
from the lighter and especially on the land were not covered by the 
policy. 

My conclusion is that there should be a decree for the respondent. 
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DEOVERS' DEPOSIT NAT. BANK v. TICHENOR. 
(District Court, E. D. Wisconsin. February 8, 1913.) 

1. Removai, of Causes (§ 45*) — Diveksity of CiTizENSiiir— Parties Entitled 

TO Remove. 

A cause is not removable from a sfate court under section 28 of the 
Judicial Code (Act March 3, 1911, c. 231. 36 Stat. 1094 [i;. S. Comp. St. 
Supp. 1011, p. 140J), on the grouiid of diversity of citizeiisliip by a de- 
fendant who is a citizen and résident of the district. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent. Dig. § 89; 
Dec. Dig. § 45.*] 

2. Removal of Cau.ses (§ 48*) — Separable Contkoversy — Parties Entitled 

TO liEMOVE. 

Tliere can be no seiiarable controversy which will authorize the removal 
of a cause under section 28 of the .Tudicial ("ode (Act Mardi 3, 1911, c. 
231. 36 Stat. 1094 [V. S. Comp. St. Supp. 1911, p. 140]), where there is a 
single plaintiff and a single défendant. 

[Ed. Note. — For otlier cases, see Removal of Causes, Cent. Dig. § 94 ; 
Dec. Dig. § 48.*] 

3. REJtovAL OF Causes (§ 45*) — Separable Controversy — Parties Entitled 

TO Remove. 

Judlcial Code (Act March 3, 1911, c. 231, | 28, cl. 3, 36 Stat. 1094 [U. 
S. Comp. St. Supp. 1911, p. 140]), authorizing the removal of a cause in 
which there is a controversy wholly between citizen s of différent states, 
contains by implication the restrictive protdsions of clauses 2 and 4, re- 
quiring nonresidence of the défendant seeliing the removal. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. § 89 ; 
Dec. Dig. i 45.*] 

At Law. Action by the Drovers' Deposit National Bank against 
M. H. Tichenor. On motion to reniand to state court. Motion sus- 
tained. 

See, aiso, 200 Fed. 318. 

Miller, Mack & Fairchild, of Milvvaukee, Wis., and N. W. Evans, 
of Oconomowoc, Wis., for plaintifï. 

O'Bryan & Marshall, of Chicago, 111., and McGee & Jeger, of Mil- 
vvaukee, Wis., for défendant. 

GEIGER, District Judge. [1] The plaintiff commenced this action 
in the circuit court of Waukesha county, in the Eastern district of 
Wisconsin ; the défendant being a résident and citizen therein. Upon 
the application of the latter, the action was removed to this court, and 
was heard upon demurrer to the complaint, which was sustained. The 
plaintiff, leave being granted, amended its complaint, and now chal- 
lenges the jurisdiction of the court upon a motion to remand, claiming 
that the suit was not removable because of the résidence and citizen- 
ship of the défendant within the district. It seems clear that under 
section 28 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1094 [U. S. Comp. St. Supp. 1911, p. 140]) the case was not removable. 
Martin v. Snyder, 148 U. S. 663, 13 Sup. Ct. 706, 37 L. Ed. 602; 
Patch v. Wabash Railroad Co., 207 U. S. 277, 28 Sup. Ct. 80, 52 L. 
Ed. 204, 12 Ann. Cas. 518. 

*FoT other cases see same toplc & i nvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The défendant, howevefj urges that removal was sought, and is 
sustainable under the third clause of such section, providing that in 
any suit in which "there shall be a controversy which is wholly be- 
tween citizens of différent states, and which can be fuUy determined 
as between them — then either one or more of the défendants actually 
interested in such controversy may remove," etc. 

To this, there are two answers, each as elementary and conclusive 
as the other: 

[2] First. The clause relates to what are known as separable con- 
troversies. Counsel urges that because, upon the instrument of guar- 
anty which is the basis of the single cause of action against the de- 
fendant, a like cause of action might exist against the defendant's 
co-signers who are not parties to the action, a separable controversy 
exists between the défendant and plaintiff. But this is fundamentaliy 
répugnant to the idea of a "separable controversy" in the removal of 
causes. Such controversy must arise upon the pleadings between one 
or more parties on the one side and one or more of several parties on 
the other; as distinguished from some other controversy also arising 
in the action upon the pleadings, between such party or parties on the 
one side and other additional parties on the other side. There can 
be no "separable controversy" in an action where there is a single 
plaintiff and a single défendant. 

[3] Second. The clause contains by implication the restrictive pro- 
visions of clauses 2 and 4, respëcting nonresidence of the défendant 
seeking to remove the cause. Thurber v. Miller, 67 Fed. 371, 14 C. 
C. A. 432 ; Wichita National Bank v. Smith, 72 Fed. 568, 19 C. C. A. 
42. , , 

The motion to remand is granted, and an order may be entered 
accordingly. 



In re PODOLIN et al. 

(District Court, E. D. Pennsylvania. March 1, 1913.) 

Bankruptcy (§ 28*) — Schedules— Duty to File — Incriminating State - 

MENTS. 

Bankrupts, though under indictment for niisuse of the mails, could 
not lawfull.v refuse to file any schedules of assets and llabilltles on the 
ground that to do so would tend to incriminate them, but vvere bound 
to flle a schedule which complied with the act up to the point where 
the court could see that further obédience would violate itheir con.stltu- 
tional privilège. 

[Ed, Note. — For other cases, see Bankruptcy, Cent. Dig. § 27 ; Dec. Dlg. 
§ 28.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Israël 
Podolin and others individually and trading as the Franklin Suit & 
Skirt Company. On certificate of référée to review a ruling requiring 
the bankrupts to file schedules. Affirmed. 

*For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The following is the certificate of Richard S. Hunter, référée: 
Sur Application for Order on Bankrupts to File Schedules. 

The tianlu'upts liave beeu Indicted for using the inail wlth intent to defraud, 
and their trial Ik set for September. They iiow, uuder advice of counsel, 
refuse to file their schedules in bankruptoy on the ground that their schedules 
might tend to inerlminate them. 

Tlie petltioning créditer asUs the référée to order the bankrupts to flle their 
schedules. 

The Constitution of the TJuited States provides in the fifth aniendment that 
no persou "shall be conipelled in any criminal case to be a wituess against 
himself." This clause nioans, not only that a person shall not be compelled 
to be a witness against himself in a criminal proceeding, but its object is 
to insure that a person shall not be compelled, when acting as a witness in 
any investigation to glve testiniony that may tend to show that lie himself 
has committed a crime. Counselman v, Hitchcock, 142 U. S. ,547, 12 Sup. 
et. 195, 35 L. Ed. 1110. The provision in the Bankruptcy Act of 1898 (Act 
.Tuly 1, 1898, c. 541, 80 Stat. .544 lU. S. Comp. St. 1901, p. 3418]), requiring the 
liankrupt to testify before tlie référée, but providing that no testimony theu 
given by him shall be offered in évidence against liim in any criminal pro- 
ceeding. does not amount to an exemption froni prosecutiou. Burrell v. Mon- 
tana, 194 U. S. 572, 24 Sup. Ct. 787, 48 L. Ed. 1122. 

It has been repeatedly held, and has now been settled by the Suprême 
(lourt, that books of account whieh the bankrupt clalms contain niatter whieh 
miglit tend to inerlminate him must, nevertheless, be delivered to his trustée. 
In the matter of Harris, 26 Am. Bankr. Eep. 302, 221 U. S. 274, 31 Sup. 
Ct. 557, 55 Ij. Ed. 732. "The question," says Mr. Justice Holmes, "is not 
of testimony, but of surrender, not of compelllng a bankrupt to be a witness 
against himself in a criminal case, présent or future, but of compelling him 
to yield possession of property that he no longer is entitled to keep. * » » 
That is one of the mistortunes of bankruptcy if it foUows crime. The right 
not to be compelled to be a witneiss against oneself is not a right to appro- 
prlate property that may tell one's story." 

It is clear, then, that a bankrupt cannot be compelled to testify against 
himself in a criminal proceeding ; and it is also clear he cannot withhold f rom 
his trustée books and papers already in existence upon the ground that they 
may inerlminate him. Is he compellable to file schedules whieh may in- 
erlminate him? Under the seventh section of the act of 1898, "the bankrupt 
shall prépare, make oath to and file in court within ten days after the ad- 
judication a schedule of his property, setting forth in fuU its amount, loca- 
tion and value, and a list of his creditors." ^'o direct penalty is affixed by the 
act to the failure on the bankrupt's part to flle his schedules. Unless he 
loyally assists his trustée in ail proper ways, he cannot obtain his discharge. 
In case the bankrupt is absent or cannot be found, the petltioning créditer, 
under gênerai order 9 (18 Sup. Ct. v), must flle a schedule, givlng the names 
and places of résidence pf tlie creditors. Under section 39 it is the duty 
of the référée to prépare and file the schedules of property and Ust of cred- 
itors required to be flled by the bankrupt, or cause tlie same to be done when 
the bankrupt faits, refuses, or neglects to do so. 

It is obvions from thèse clauses and orders that the law contemplated that 
In many cases the bankrupt would not or could not flle his schedules. It Is. 
of course, his duty to do so, and for a wanton refusai so to do he is liable, in 
the discrétion of the court, to the proper penalty for coutempt. 

In the présent case tlie bankrupts are actually under indictment, and in 
the proceedings against them as alleged bankrupts the présent référée has de- 
cided that they hâve committed perjury of the grossest kind. No doubt the 
flling of schedules in the usual forni might incriminate them in many ways. 
Thèse schedules, if flled, are eonsldered as voluntarily offered. Conimon- 
wealth V. Ensign, 40 l'a. Super. Ct. 157, 22 Am. Bankr. Rep. 797. Judge Rice 
in this case calls spécial attention to the fact that the Bankruptcy Act at- 
taches no penalty to the bankrupt's failure to flle schedules, and that it did 
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not appear at thc tiine they flled them tbat they were uiider arrest or haû 
beeii eharged witli a crimlnal offense. 

The référée eoncludes tliat the bankrupts need not file schedules wliieh 
wlll incriniinate them. Are they, therefore, exempt fronj the duty of flliug 
any schedules? It Is évident tliat very many of the particiilars whieh are 
enibraced In the schedules can be given by them without self-incrlmlnatlon. 
They should fnrnish a list of credltors, a list of property, and a list of bocks 
held by the firn"), and in gênerai they should file schedules under the fonu 
requlred by the act, and give ail hiforniation they can to their trustée up 
to the point at which It incriminâtes them. Schedules so prepared may be 
meager and unsatisfactory, but the bankrupts wiil then bave done what is 
required by the act up to the point where they can plead their coustitutional 
privilège. 

The référée orders that the bankrupts shall file their schedules in bank- 
ruptcy. Wheuever partienlar information required nnder thèse schedules is 
such as may incriniinate them, they must refuse to furnish it upon the spécifie 
ground that It so incriminâtes them. 

J. Howard Reber, of Philadelphia, Pa., for petitioning creditors. 
Clinton O. Mayer, of Philadelphia, Pa., for bankrupts. 

J. B. McPHERSON, Circuit Judge (specially presiding). As a 
gênerai proposition, the referee's ruling that the bankrupts must lile 
schedules, so far as they can do so without incriminating themselves, 
is obviously correct. But, until an effort is made to comply with his 
order, it is practically impossible for the court to décide whether a 
particular fact is to be included or omitted. To décide that a bank- 
rupt is not bound to put his hand to a déclaration of fact that may 
incriminate him, does not advance a particular dispute very much. 
What is required is an effort in good faith by the bankrupt to file 
a schedule that obeys the act up to the point where the court can see 
that further obédience would violate the coustitutional protection. 
When the bankrupts présent such schedules as they can conscientiously 
déclare to be a compliance with the order (saving their coustitutional 
rights), the référée will then be able either to order them to do spé- 
cifie acts or to approve the refusai to do them ; and in either event the 
District Court will then hâve something definite to rule upon. Until 
such a situation is presented, the discussion is almost wholly académie. 

The order of the référée under date of July 18, 1912, is affirmed; 
and it is now ordered that the bankrupts file their schedules as di- 
rected by the référée on or before March 20, 1913. 



In re CO-OPERATIVE KNITTING MILLS. 

(District Court, E. D. New York. February 5, 1913.) 

Baskrtji'Tcy (§ 32S*) — Claims — Filing — Time— Xunc Pbo Tunc. 

An order may not be made nunc pro tunc in order to bring the filing 
of a elaim in bankruptcy, not within the year from the date of the ad- 
judication, within the statutory period. 

\Kà. Note. — For other cases, see l^ankruptcy, Cent. Big. § 518; Dec. 
IMg. § .328.*] 



•For other cases see same topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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2. Bankutjptct (§ 328*) — Claims— Filing— Tisie— Is&tie of Fact— ïkial. 

A baiikruptcy adjudication havlng been entered Septeniber 28, 1911, 
and petitiouer's daim havlng been rejected by the référée because not 
flled in titne, the créditer moved for an order directing the filing of the 
claim. and In support thereof presented affidavlts that the original proof 
was offered for flllng at the office of the référée in bankruptey on Sep- 
teniber 11, 1912, and also on September 28, 1912, aud was not actually 
flled by the référée or hls clerk. Held, that the application ralsed a 
question of fact as to whether the creditor's acts constltuted a flling of 
the clalm wlthln the tlme specifled, whlch eould only be deteriidned on 
a hearing either on affidavlts, or by the calling of wltnesses. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 518; Dec. 
Dlg. § 328.*] 

In Bankruptey. In the matter of bankruptey proeeedings of the 
Co-operative Knitting Mills. On pétition to review an order refusing 
permission to file a claim of the Pennsylvania Yarn Company after 
the expiration of a year from adjudication. 

Reversed and referred to another référée. 

Olcott, Gruber, Bonynge & MeManus, of New York City, for peti- 
tioner, 

Harold R. Lhowe, of New York City, for trustée. 

CHATFIELD, District Judge. [1] The Pennsylvania Yarn Com- 
pany hâve asked for an order directing the filing of a claim herein 
and reversing the décision of the référée, which is worded as follows: 

"The statute requlres that ail claims must be flled within a certain perlod. 
The clalm was not flled wlthln the re(iulred perlod as the attorney.s bave been 
notifled and informed by letter of référée of Dec. 7, 1912, giving full state^ 
ment of matter. An order cannot be entered nunc pro tune to bring the flllng 
within a statutory perlod." 

No référence to the proof of claim appears on the records of the 
court, although the moving papers allège that the original proof was 
ofïered for filing at the office of the référée in bankruptey, upon the 
llth day of September, 1912. The référée has certified that accord- 
ing to his records no claim was filed, that September 28, 1912, was 
one day after the expiration of the time of filing claims, and that the 
clerk with whom the papers were claimed to hâve been left was not 
in his office at the time. Adjudication occurred upon the 28th day of 
September, 1911, and the year thereafter would not expire until Sep- 
tember 28, 1912, nor does the référée state the facts upon which he 
draws the conclusion that his clerk was not in his office upon the day 
in question. His conclusion is not within the scope of a certificate of 
this sort. 

[2] The creditor presented affidavits which did not serve the pur- 
pose of answering the questions raised. An issue of fact was there- 
fore presented, and this is ail that is now before the court. The prés- 
ent motion is brought under subdivision 10 of section 2 of the statute 
(Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3420]), 
which gives the District Court authority to "consider and confirm, 
modify or overrule, or return, with instructions for further proceed- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to.date, & Rep'r Indexes 
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ings, records and findings certified to them by référées." In the dé- 
cision which the référée made herein, refusing to file the claim in 
question, he cited an explanation of his position in a letter written 
by him, under date of December 7, 1912. His stated reason for re- 
fusing to file the claim after the expiration of one year is "that an 
order cannot be entered nunc pro tune to bring the filing vvithin the 
statutory period." 

This statement of law is entirely correct, but the referee's décision 
was not based upon a hearing, and in fact no proofs at ail were put 
into the record beyond the original afïidavits. The question of fact as 
to whether any proof of claim was presented at the referee's ofiSce for 
filing, and therefore whether the requirements of the statute were ac- 
tually complied with so that the claim should be added to the list of 
those filed must be disposed of after a hearing, either upon affidavits 
or by the calling of witnesses, and, inasmuch as the référée himself 
will probably hâve to be a witness, it seems best to refer the question 
as to whetiier this claim was ever presented within the year to another 
référée for détermination. 

An order may be entered referring the question of an offer of this 
claim within the statutory period to Robert F. Tilney, référée. 



In re TISCH. 
(District Court, S. D. New York. December 23, 1912.) 

Receivebs (§ 99*) — Appointment or Custodians. 

A reeelver in baukniptcy is autliorized ouly in exceptional cases to 
appoint custodians. It is ordinarily sufflcient if he takes tlie samo 
(■are of tiie assets tliat a prudent man wouid of liis own property, aud. 
if lie appoints custodians not reasonably necessary, tlie expense will be 
cfiarged to him. 

[Kd. Note.— For other cases, see liecelvers, Cent. Dig. §§ 18.3-186; Dec. 
Dig. § 99.*J 

In Bankruptcy. In the matter of Isaac Tisch, bankrupt. On review 
of order of référée. Modified and affirmed. 

Strauss & Singer, of New York City (William B. Singer, of New 
York City, of counsel), for petitioning creditors and receiver. 

Frederick M. Czaki, of New York City, for receiver. 

Philbin, Beekmàn, Menken & Griscom, of New York City (William 
C. Arrnstrong, of New York City, of counsel), for trustée. 

HOLT, District Judge. I concur with the référée in his finding 
that the receiver's attorneys were guilty of gross neglect of duty. In 
my opinion the receiver was guilty of similar neglect, and should be 
allowed no commissions. I think, also, that the receiver should be 
charged with the custodian's fées. There was no need of custodians. 
Thé bank'rupt's assets consisted of a small lot of jewelry worth about 
$1,200, a large safe, and some showcases. The assets might hâve been 
put in the safé and the safe locked; or if, for any reason, it was 

*For other iiases see same topic & I numbbb inDec. & Am. DIgs. 1907 to date, & Rep'r Indexe»- 
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deemed objectionable to leave them in the safe, they could hâve been 
stored at slight expense. Apparently the custodian's services con- 
sisted in watching the safe and the showcases. but there could not 
hâve been much danger of burglars stealing them. If the custodians 
hâve rendered the service, they should be paid by the trustée, but the 
amounts paid should be charged to the receiver. Some receivers seem 
to suppose that custodians are to be employed in every case. They 
are not required in most cases. If a receiver takes the same care of 
the assets that a prudent man takes of his own property, that is ordi- 
narily enough. 

I hâve felt considérable doubt whether the receiver should not be 
charged with a part of the rent. Receivers should allow bankrupts 
only a reasonable time in which to try to effect a settlement or a 
composition. Usually a month is enough. But there is évidence in 
this case that several différent offers of settlement were made, and 
that the creditors asked to hâve the premises retained pending consid- 
ération of the offers. On the whole, I think that, although the prem- 
ises were retained a long time, the charge for use and occupation 
should be allowed and paid by the trustée and no part of it charged 
to the receiver. 

The receiver is directed to pay to the trustée the cash on hand, 
$125.10, and ail other assets, and also the day custodian's fées, $258.- 
80, and the nisrht custodian's fées, $45, if those amounts are correct, 
making in the aggregate $428.90, in cash, upon payment of which, 
with any other assets, if any, he should be discharged and his bond 
canceled. The allowance to him of $20, recommended by the référée, 
is disapproved. In other respects the referee's report is confirmed. 



In re CAMARAS. 
(District Court, T>. Paiode Island. Pebruary 19, 191.'î.) 

1. Ai.iENS (I 70*)— CiTizKNS (§ 9*) — Bond — Xatuealization — Effect— Ciiil- 

DREN. 

Where an alien exécutée! a bond required by the actlng Secretary of 
Commerce and Labor for liospital treatment of his daughter on her 
being refusert admission because slie was suffering from a contagions dis- 
ease, the alien's subséquent naturalization would not confer eitizenship 
on tlie daughter, nor would it avoid the penalty of the bond. 

[Ed. Note.— For otlier cases, see Aliens, Cent. Dig. §§ 1.51, 154-160 ; Dec. 
Dig. § 70;* Citlzens, Cent. Dig. §§ 8-12; Dec. Dig. § 9.*] 

2. Aliens (§ 62*) — Natukalization — Moral Character. 

Where an alien, in liis pétition for naturalization, misnaïued one of bis 
childreu and stated that they ail resided in Providence, when in fact 
one of them had not entered the country, but it did not appear that his 
act aniounted to an attempt to couceal the identity of the daughter, sucli 
fact did not show such a lack of good moral character as to justify déniai 
of the pétition on that ground alone. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 12.3-125; Dec. 
Dig- § 62.*] 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Pétition by Morris Camaras for naturalization. On objections of 
the United States attorney. Overruled. 

Philip C. Joslin, for petitioner, 

BROWN, District Judge. The petitioner has duly complied with 
ail the requirements of law and has furnished sufficient proof of his 
right to be naturalized. Objection is made on behalf of the United 
States to the granting of the pétition. 

It is shown that the petitioner has a minor daughter, Celia, a native 
of Russia, âge 11 years, who arrived in Boston July 25, 1912, and was 
held by the immigration officers as an alien afflicted with trachoma, a 
dangerous, contagions disease. August 9, 1912, the Acting Secretary 
of the Department of Commerce and Labor authorized hospital treat- 
ment upon the giving of the bond appropriate to siich cases. Bond 
was given August 20, 1912. 

[1] That the naturalization of the petitioner will not, under such 
circumstances, confer upon the daughter citizenship in the United 
States, is determined by the décision of the Suprême Court in Zar- 
tarian v. Billings, 204 U. S. 170, 27 Sup. Ct. 182, 51 L. Ed. 428. See, 
also, U. S. V. Williams (C. C.) 132 Fed. 894. 

Neither does it seem to me that there is force in the suggestion that 
the naturalization of this petitioner could hâve any effect to avoid the 
penalty of the bond. 

[2] It is further suggested that in his pétition the petitioner gave 
the names of ail his ciiildren as residing at Providence, but that the 
name Celia was not included and the name Ida was given instead. It 
does not appear, however, that any attempt was made to conceal the 
parentage or identity of this daughter Celia when she came to this coun- 
try, and I am unable to find in this discrepancy alone, in the absence 
of any attempt to conceal the identity of this daughter, évidence of 
bad faith, or of such a lack of good moral character as to justify déniai 
of the pétition on this ground alone. 

The objections are overruled, and the pétition for naturalization wiîl 
be granted. 
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MEMORANDUM DECISIONS 



COMMERCIAL NAT. SAFE DEPOSIT CO. v. MKADER FURNITURE 
CO. (Circuit Court of Appeals, Sixth Circuit. .Tanuary 6, 1913.) No. 2,404. 
In Error to tlie Circuit Court of the United States for the Southern District 
of Ohio ; Howard C. HoUister, Judge. Harmon, Colstou, Goldsuilth & Hoadly, 
of Cincinnati, Ohio, and Calhoun, Lyford & Sheean, of Chicago, 111., for plain- 
tiff In error. Lawrence Maxwell, of Cincinnati, Ohio, for défendant in error 

PER CURIAM. Dismissed ou stipulation of counsel. For aecision of Cir- 
cuit Court, see 192 Fed. 61G. 



CONSOLIDATED ENGINEERING CO. v. MONASH-TOUNKER CO 
(Circuit Court of Appeals, Seventh Circuit. Januai-y 7, 1913.) No. 1,855. 
Appeal from the Circuit Court of the United States fur the Eastern Division 
of the Northern District of Illinois. C. Clarence l'oole, of Chicago, 111., for 
appellaut. Thomas A. Bannlng and Samuel W. Bannlng, both of Chicago, 
m., for appellee. 

PER CURIAM. Appeal dismissed pursuant to stipulation of counsel. See, 
also, 187 Fed. 141. 



CONSOLIDATED RUBBER TIRE CO. v. B. F. GOODRICH CO. (Circuit 
Court of Appeals, Seventh Circuit. February 7, 1913.) No. 1,948. Appeal 
from the District Court of the United States for the Eastern Division of the 
Northern District of Illinois; Christian C. Kohlsaat, Judge. Charles C. 
Linthlcum, of Chicago, 111., Charles W. Stapleton, of New York City, and 
Border Bowman, of Springtield, Ohio, for appellant. Samuel E. Hlbben, of 
Chicago, 111., Charles Neave, of New York City, and Edward Rector, of Chi- 
cago, m., for appellee. 

PER CURIAM. Decree of District Court (195 Fed. 7C4) reversed, and 
cause remanded. 



CONSOLIDATED RUBBER TIRE CO. v. REPUBLTC RUBBER CO. (Cir- 
cuit Court of Appeals, Seventh Circuit. February 7, 1913.) No. 1,949. Ap- 
peal from the District Court of the United States for the Eastern Division 
of the Northern District of Illinois; Christian G. Kohlsaat, .Tudge. Charles 
C. Linthicum, of Chicago, 111., Charles W. Stai)leton, of New York City, and 
Border Bowman, of Springtield, Ohio, for appellant. Russell Wlles and P. 
C. Dyrenforth, both of Chicago, 111., for appellee. 

PER CURIAM. Decree of District Court (195 Fed. 7CS) reversed, and 
cause remanded. 



THE EDNA V. CREW. THE PORTSMOUTH. THE N. Y., P. & N. R. R. 
No. 2. THE BAKER PALMIOR. (Circuit Court of Appeals, Fourtli Circuit. 
February 14, 1913.) No. 1,124. Appeal and Cross-Appeals from the District 
Court of the United States for the Eastern I>lstrlct of Mrslnla, at Norfolk : 
Edmund Waddlll, Jr., .Tudge. Before GOFF and PRITCHARD, Circuit 
Judges, and ROSE, District Judge. H. H. Llttle, of Norfolk, Va. (Hughes, 
Little & Seawell, of Norfolk, Va., on the brlef), for Joseph M. Clark & Co., 
claimants of the Edna V. Crew, appellants. Floyd Hughes, of Norfolk, Va. 
(Thomas H. Willcox and Hughes & Vandeventer, ail of Norfolk, Va., on the 
brlef), for N. Y., P. & N. R. Co., claimant of the Portsmouth and the N. Y., P. 
& N. R. R. Co. No. 2, appellee and appellant. Edward S. Dodge, of Boston, 



1022 202 FEDERAL, REPORTER 

Mass. (Benjamin Thompson, of Portland, Me., on the brief), for J. S. Wlns- 
low & Co., elalmants of the Baker Palmer, appellee aud appellant. 

PER CURIAM. Our study of the record In thls case Impels us to the con- 
clusion that the court below entered a decree fully justifled by the évidence 
and the law applicable thereto. Being in full accord with the opinion he 
tiled, we deem it unnecessary to refer to and discuss the facts he bas so fully 
considered therein. 182 Fed. 890. The decree appealed froui is without er- 
ror. Afflrmed. 



GUAEANTT TRUST CO. et al. v. CHICAGO RYS. CO. çt al. (Circuit 
Court of Appeals, Seventh Circuit. January 8, 1913.) No. 1,508. Appeal 
froni the Circuit Court of the TJnlted States for the lîastern Division of the 
Northern District of Illinois. Julien T. Davies, of New York City, Gilbert 
E. Porter, of ChicaKO, 111., and Brainard Toiles, of 'New Yorlc City, for ap- 
pellants. William AV. Gnrley and Arthur Dyrenforth, both of Chicago, II!., 
for appellees. 

PEU CURIAM. Appeal disuiissed pursuant to stipulation of'counsel. See, 
also, 185 Fed. 411. 



.li;i'FERSON COUNTY SAVINGS BANlv v. COWAN. (Circuit Court of 
Appeals, Fifth Circuit. March 4, 191,"..) No. 2,451. Pétition to. Superlnteud 
and Révise in the District Court of the United States for the Northern Dis- 
trict of Alabama ; Wni. I. Grubb, .ludge. George Huddlestou, of Birmingham, 
Ala., for petitioner. R. Du Pont Thompson, .Tohn Dondon. and Henry Fitts, 
ail of Birmingham. Ala., for respondent. Before PARDEE and SIIELBY, 
Circuit Judges, and NEWMAN, District Judge. 

PER CURIAM. On the facts appeariug iii the record, commissions were 
properly allowed the trustée on the agreed value of the property turned over 
to the mortgage créditer. For the payment of costs, and notwithstanding 
the agreement betwcen the trustée and the mortgage ereditor, tlie rent col- 
leeted for the use of the niortgaged property prior to surrender of the same 
constituted a part of the gênerai estate of the baukrupt. Pétition denied. 



PHŒNIX KNITTING WORKS et al. v. RICH et al. (Circuit Court of 
Appeals, Sixth Circuit. March 8, 1913.) No. 2,,327. Appeal in Equity from 
tlie Circuit Court of the United States for the Northern District of Ohio: 
John M. Killlts, Judge. Flanders, Bottuni, Fawsett & Bottum and Erwin 
& Wheeler, ali of Mihvaukee, AVis., and Hoyt, Dustln, Kelley, McKeehan & 
Andrews, of Cleveland. Ohio, for ai)pellants. J. H. Sampliner and Albert 
Lynn Lawrence, l)0th of Cleveland, Ohio, for appellees. 

PER CURIAM. Disnilssed pursuaut to stipulation of coûiiseï. B"'or opin- 
ion of Circuit Court, see 194 Fed. 721. See, also, 202 Fed. 1022.- 



PHŒNIX KNITTING WORKS v. RICH et al. (Circuit Court of Appeals. 
Sixth Circuit. March 8, 1913.) No. 2,397. Appeal in Equity from the Circuit 
Court of the United States for the Northern District of Ohio ; John M. Kil- 
llts, Judge. Flanders, Bottum, Fawsett & Bottum, of Mllwaukee, Wis., and 
Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, for appel- 
lant. J. H. Sampliner and Albert Lynn Lawrence, both of Cleveland, Ohio, 
for appellees. 

PER CURIAM. Dismissed pursuant to stipulation of eounsel. For opin- 
ion of Circuit Court, see 194 Fed. 708. See, also, 202 Fed. 1022. 
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SCHMIDT V. STANDARD STEEL CAR CO. (Circuit Court o£ Appeais. 
Second Circuit. February 3, 1913.) No. 186. In Error to the District Court 
of tlie United States for ttie Southern District of New Yorlj. Before LA- 
COMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Tlie parties havlug stipulated seasonably for settleuieut 
of ttie bill of exceptions, we are satisfied that the trial judge should hâve 
slgned It, even though the term had explred. Waldron v. Waldron, 156 U. 
S. 361, 15 Sup. et. 383, 39 L. Ed. 453. Under the provisions of Rev. Stat. 
U. S. § 953, as amended by Aet June 5, 1900, c. 717, § 1, 31 Stat. 270 (U. S. 
Comp. St. 1901, p. 696), the blU of exceptions may, in case of the dlsability 
of the trial judge, be slgned by any other judge of the court in whlch the 
trial was had. We assume that the bill of exceptions in this case will be so 
signed, and, on being advised that it has been, are prepared to deny thls 
motion. 



SCHUMERT & WARPIELD, Limited, et al. v. SECURITY BREWING CO. 
(Circuit Court of Appeals, Fifth Circuit. March 12, 1913.) No. 2,444. In 
Brror to and Appeal from the District Court of the United States for the 
Eastern District of Louisiana; Rufus E. Foster, Judge. For opinion below, 
see 199 Fed. 358. Henry L. Lazarus and Eldon S. Lazarus, both of New 
Orléans, for plaintlfCs in error and appellauts. Walter L. Gleason, of New 
Orléans, for défendant in error and appellee. 

PER CURIAM. Dismissed ou motion of défendant in error and appellee 
for fallure of plaintifCs in error and appellants to print the record. 



SOUTH ATLANTIC TOWING CO. v. CHANEY et al. (Circuit Court of 
Appeals, Fifth Circuit. February 25, 1913.) No. 2,373. Appeal and Cross- 
Appeal from the District Court of the United States for the Southern Dis- 
trict of Georgia; Emory Speer, Judge. J. P. K. Bryan, of Charleston, S. C, 
for appellant and cross-appellee. Anton P. Wright, of Savannah, Ga., Edward 
E. Blodgett, of Boston, Mass., and Howard M. Long, of Phlladelphia, Pa.. 
for appellees and cross-appellants. Before PARDEE and SHELBY, Circuit 
Judges, and NEWMAN, District Judge. 

PER CURIAM. In the opinion and finding of a majorlty of the judges. 
this case was correctly ruled and decided lu the District Court. The Marie 
Palmer, 191 Fed. 79. The deeree appealed from Is therefore afiBrmed. A?; 
both the appeal and cross-appeal were prosecuted on one transcript, the 
costs of this court will be paid by the appellant and cross-appellants equally. 
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